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Railroading comes to the  
United States  

•  1795 - Beacon Hill, MA 

•  1823 - Columbia RR charter 

•  1820’s-30’s - Baltimore & Ohio RR 

•  1860’s - Trains move Northern Troops 

•  1869 - Promontory, UT	


What is a railroad, by law?	


•  Highway? 

•  Or public utility? 

•  What are “railroad purposes”? 

What is a “highway”?	

	
“A free and public roadway, or street; one 
which every person has the right to use…Its 
prime essentials are the right of common 
enjoyment on the one hand and the duty of 
public maintenance on the other.” 

 (Black’s Law Dictionary, citing Robinson v. 
Faulkner, 306 A 2d 857, 861) 

Robinson v. Faulkner	

(306 A 2d 857, Supreme Ct. of CT, 1972) 

 “It has long been established that the 
essential feature of a highway is that it is a 
road or way open to the use of the public.” 

What is a “highway”?	

	
“The term ‘highway,’ as generally understood, 
does not have a restrictive or a static meaning, but 
it denotes ways laid out or constructed to 
accommodate modes of travel and other related 
purposes that change as customs change and as 
technology develops, and the term ‘highway’, as it 
is generally understood, includes areas other than 
and beyond the boundaries of the paved surface 
of a roadway.” 
 (Black’s Law Dictionary, citing Opinion of the 
Justices to the Senate, Mass., 352 NE 2d 197, 
201) 
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Opinion of the Justices to 
the Senate	

	
(352 NE 2d 197, Supreme Judicial Ct. of 
MA, 1976) 

	
“And thus the methods of using public 
highways expanded with the growth of 
civilizations, until today our urban highways 
are devoted to a variety of uses not known 
in former times, and never dreamed of by 
the owners of the soil when the public 
easement was acquired.” 

Utility	


 “In patent law, industrial value; the 
capability of being so applied in practical 
affairs as to prove advantageous in the 
ordinary pursuits of life, or add to the 
enjoyment of mankind.” 

 (Black’s Law Dictionary)	


Carrier	

 “… any person engaged in the 
transportation of passengers or property 
by land, as a common, contract, or 
private carrier, or freight forwarder as 
those terms are used in the Interstate 
Commerce Act…  18 USCA 801” 

 (Black’s Law Dictionary) 

Common Carrier	

 “Any carrier required by law to convey passengers 
or freight without refusal if the approved fare or 
charge is paid in contrast to private or contract 
carrier.” 
 (Black’s Law Dictionary) 

 “… those that hold themselves out or undertake to 
carry persons or goods of all persons indifferently, 
or of all who choose to employ it.” 

 (Mechanics Parcel Delivery v. PA Public Utility 
Commission, 28 A 2d 340, 344) 

Railroads as Common 
Carriers in NY 

Transportation Law §2 Definitions 

2. ”Common carrier" means a railroad 

company, street railroad company, … 

operating or managing any such agency for 

public use in the conveyance of persons or 

property within this state ...  

Railroads as Common 
Carriers in NY 

Real Property Tax Law §489-b1 

2. "Railroad company" means [any entity or 

individual] operating a railroad system wholly 

within the state of New York as a common 

carrier by rail, including but not limited to a 

street, surface, underground or elevated 

railroad… 
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Railroads as Public Utilities 
and Common Carriers in NY 

Public Utility Authorities §1261 

17. "Transportation facility" shall mean any 

transit, railroad, …which owns, leases or 

operates …for service in the transportation of 

passengers, United States mail or personal 

property as a common carrier for hire … 

Money matters 

•  Canals 

•  Stock speculation 

•  The rise and fall of towns 

Society changes 

Agriculture to Industry 

Immigration 

The Labor Movement 

Finances and Wall Street 

Standardized Time 

USC TITLE 15--COMMERCE AND TRADE !
CHAPTER 6--WEIGHTS AND MEASURES AND 

STANDARD TIME !

SUBCHAPTER IX--STANDARD TIME	


•  Sections 260-267 	
 	
(1918, 1966, 1983)	

 ”It is the policy of the United States to promote the adoption 
and observance of uniform time within the standard time 
zones prescribed by sections 261 to 264 of this title, as 
modified by section 265 of this title. To this end the 
Secretary of Transportation is authorized and directed to 
foster and promote widespread and uniform adoption and 
observance of the same standard of time within and 
throughout each such standard time zone.” 

Government warms up…  

•  Grants 

•  Land sales 

•  Eminent domain rights 

USC TITLE 43 - PUBLIC LANDS       !
CHAPTER 21 - GRANTS IN AID OF RAILROADS 

AND WAGON ROADS 	

•  Sections 881-914	


 Rights of entrymen (unrecorded)	

 Homestead entries	

 Abandoned railroad lands	

 Adjustment of land grants to railroads	

 Forfeiture of unearned grants	
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USC TITLE 43 - PUBLIC LANDS       !
CHAPTER 22 - RIGHTS-OF-WAY AND OTHER 

EASEMENTS IN PUBLIC LANDS 	

•  Sections 934-943	


 Authority of Attorney General to grant	

	
ROW through public land	

 Location and mapping of railroad grants	

 Forfeiture of railroad rights	

 ROW for Alaska railroads	

 ROW for Minnesota railroads	


USC TITLE 43--PUBLIC LANDS !
CHAPTER 28--MISCELLANEOUS PROVISIONS 

RELATING TO PUBLIC LANDS !

SUBCHAPTER V--OREGON AND CALIFORNIA RAILROAD 
AND COOS BAY WAGON ROAD GRANT LANDS 	


•  Sections 1181a-1181j	

 Administration and funding	

 Unselected and unpatented odd-numbered 

sections	


USC TITLE 25--INDIANS!
CHAPTER 9--ALLOTMENT OF INDIAN LANDS 

•  Sections 334-348	


 Sec. 341. Power to grant rights-of-way not affected	

	
“Nothing in this act shall be so construed as to affect 
the right and power of Congress to grant the right of 
way through any lands granted to an Indian, or a tribe 
of Indians, for railroads or other highways, or telegraph 
lines, for the public use, or to condemn such lands to 
public uses, upon making just compensation.”	


	
(Feb. 8, 1887, ch. 119, Sec. 10, 24 Stat. 391.)	


NY CLS RR § 19 
Railroads through Indian lands  

 Any railroad corporation may contract with the chiefs of 
any nation of Indians, over whose lands it may be 
necessary to construct its railroad…but such contract shall 
not vest in the corporation the fee to the land, nor the 
right to occupy the same for any purposes other than may 
be necessary for the construction, occupancy and 
maintenance of such railroad, and such contract shall not 
be valid or effectual until it shall be ratified by the county 
court of the county where the land shall be situated. 

… and then cools down 

•  Rate controls 

•  Merger and abandonment controls 

USC TITLE 49--TRANSPORTATION !
SUBTITLE IV--INTERSTATE TRANSPORTATION !

PART A--RAIL 	


CHAPTER 109--LICENSING (through STB )	

Sec.  10903. 	

	
Filing and procedure for application to abandon or 
discontinue. 	


Sec.  10904. 	

	
Offers of financial assistance to avoid abandonment 
and discontinuance. 	


Sec.  10905. 	

	
Offering abandoned rail properties for sale for 
public purposes. 	


[http://www.stb.dot.gov/]	




5	


43 CFR Subpart 2631--!
Patents for Lands Sold by Railroad Carriers 

(Transportation Act of 1940)	

•  Sec. 2631.0-3  Authority ���

“…the issuance of patents for the benefit of certain innocent 
purchasers for value of land-grant lands from railroad carriers 
which have released their land-grant claims.”	


•  Sec. 2631.0-8  Lands for which applications may be made.	

	
“…in the case of a railroad carrier, or a predecessor, which 
received a land grant to aid in the construction of any part of its 
railroad…the carrier shall file …a release of any claim…[N]othing 
therein shall be construed as preventing the issuance of patents 
confirming the title to such uncertified or unpatented lands as the 
Secretary of the Interior shall find have been sold prior to 
September 18, 1940, to innocent purchasers for value.”	


USC TITLE 49--TRANSPORTATION !
SUBTITLE I--DEPARTMENT OF TRANSPORTATION 	


  CHAPTER 1--ORGANIZATION	

	
Sec. 103. Federal Railroad Administration	


   (a) The Federal Railroad Administration is an 
administration in the Department of Transportation. To 
carry out all railroad safety laws of the United States, the 
Administration is divided on a geographical basis into at 
least 8 safety offices…	


	
[http://www.fra.dot.gov/]	


23 CFR 646	

•   TITLE 23--HIGHWAYS	

•   CHAPTER I--FEDERAL HIGHWAY 

ADMINISTRATION, DEPARTMENT OF 
TRANSPORTATION	


•   PART 646--RAILROADS	

•  Subpart B--Railroad-Highway Projects	

•  Appendix to Subpart B--Horizontal and 

Vertical Clearance Provisions for Overpass and 
Underpass Structures	


The demise of the Railroad as King 

Legislation 

Alternative Transportation 

The government tries to 
revive the monster it slew	

•  Amtrak, 1973 
•  Conrail, 1976 
•  Staggers Act of1980 
•  National Trails Systems Act Amended 
•  ISTEA, 1991 
•  TEA-21, 1998, 2004	


After it’s all over… 

•  Contaminated lands 

•  Dissolution of the RR – where are the 

records now? 

•  Questions about rights to lands 
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Q: Where are the records now? 
A: Everywhere, and nowhere.	


•  County Hall of Records 
•  Local Tax Assessors 
•  Historical Societies 
•  State Treasury Department 
•  State Archives, National Archives 
•  State Department of Transportation 
•  Successors to the Railroads 

Railroad Genealogy 

“And The New York Central and 
Pennsylvania Railroads joined 

together and begat Penn Central, 
and it was good…” 

NY CLS RR § 16  
Location of route  

•  Every railroad corporation…before constructing 
any part of its road…or instituting any 
proceedings for the condemnation of real 
property…shall make a map and profile of the 
route adopted by it in such county…and file 
them in the office of the clerk of the county in 
which the road is to be made.  

•  http://www.spikesys.com/Trains/fmly_tre.html 
	
(compiled chart of major mergers, takeovers, 

controls)	

•  http://rlhs.org/research.htm#TC	

	
(guide to RR records in the National Archives)	


•  http://mopac.org/history.asp   	
 	
 	

	
(history of Missouri Pacific and historic branches)	


•  http://www.cprr.org/Museum/index.html 	
 	
	

	
(links to primary sources about the transcontinental RR)	


•  http://www.nationalrrmuseum.org	

	
(history, links to some railroad companies)	


•  http://www.trainweb.org/wyomingrails/rrhist.html 	

	
(RR history & lineage links, merger lists, lines by state)	


•  http://www.wrm.org/	

	
(Western Railway Museum; includes archives, links)	


•  http://www.sdrm.org/	

	
(Pacific Southwest Railway Museum; links rail sites)	


•  http://www.csxt.com/index.cfm?
fuseaction=general.csxp_map 	

	
(CSX map requests; also see “access to property”)	


•  http://www.railroaddata.com	


•  http://www.rockymtnrrclub.org/	


•  http://www.RAILsearch.com 	


•  http://www.TrainWeb.com 	


•  http://mikes.railhistory.railfan.net/	
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CSX	


http://www.csx.com/?fuseaction=general.csxp_map	

(CSX map requests; also see “access to property”)	


CSX Transportation, Inc. 	


500 Water Street	

Jacksonville, FL 32202	

 904-359-3100	


Library of Congress	


http://memory.loc.gov/ammem/gmdhtml/rrhtml/rrhome.html 

NY Railroad Links 

•  https://www.dot.ny.gov/modal/rail  
 (Maps, NY regional rail coordinators, rail-trail 
information, links to state and federal entities 
regulating RRs) 

•  http://www.railmuseums.com/namerica/
NEW_YORK/ 
 (Contacts, location for 11 NY RR museums) 

National Archives and Record Administration 
8601 Adelphi Road  
College Park, MD  20740-6001 

ICC Valuation Maps 
Provide as much information as you have! 

carto@nara.gov 

(cartographic and architectural branch) 
301-837-3200 

USC TITLE 16--CONSERVATION !
CHAPTER 27--NATIONAL TRAILS SYSTEM	


•  Sec.  1247. State and local area recreation and 
historic trails.	

	
(d) Interim use of railroad rights-of-way 	


•  Sec.  1248. Easements and rights-of-way. 	

	
(c) Abandoned railroad grants; retention of rights	


	
(Congressional findings: role of State, local govts. to 
acquire and develop trails for recreation, conservation; 
miles of public land ROWs suitable;US retains residual 
interest in public land ROWs, can transfer for trails.) 

Railbanking - Pro, Con, How To	


•  Rails-to-Trails Conservancy (background and 
how to)	


•  http://www.railstotrails.org/whatwedo/
trailadvocacy/railbanking.html	


•  The National Association of Reversionary 
Property Owners (NARPO) 
	
http://home.earthlink.net/~dick156/	
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TITLE 49--TRANSPORTATION!
   CHAPTER X--SURFACE TRANSPORTATION 
BOARD, DEPARTMENT OF TRANSPORTATION!

 PART 1152--ABANDONMENT AND 
DISCONTINUANCE OF RAIL LINES AND RAIL 
TRANSPORTATION UNDER 49 U.S.C. 10903	


•  Subpart B--System Diagram	

•  Subpart C--Procedures Governing Notice, 

Applications, Financial Assistance, Acquisition for 
Public Use, and Trail Use	


•  Subpart F--Exempt Abandonments and 
Discontinuances of Service and Trackage Rights	


49 CFR Sec. 1152.29  !
Prospective use of rights-of-way for interim 

trail use and rail banking.	

•  Applies to state, political subdivision, or qualified 

private organization 	


•  file a comment or otherwise include a request in its 
filing (in a regulated abandonment proceeding) 	


•  or a petition (in an exemption proceeding)	

•  Include a map, statement to accept full 

responsibility, acknowledgement of possible rail 
reactivation	


36 CFR 64	

•  TITLE 36--PARKS, FORESTS, AND PUBLIC 

PROPERTY	

•  CHAPTER I--NATIONAL PARK SERVICE, 

DEPARTMENT OF THE INTERIOR	

•  PART 64--GRANTS AND ALLOCATIONS 

FOR RECREATION AND CONSERVATION	

•  USE OF ABANDONED RAILROAD 

RIGHTS-OF-WAY	


36 CFR 64.1 - Purpose.	

	
“The purpose of these guidelines is to prescribe policies and 

procedures for administering the funding of projects involving 

the conversion of abandoned railroad rights-of-way to 

recreation and conservation uses. Because of the limited 

funding available, it is the Bureau of Outdoor Recreation's 

intent to select a few projects which effectively demonstrate 

the conversion of abandoned railroad rights-of-way for 

recreation and conservation purposes in a timely manner.”	


36 CFR 64.18  - Retention and use.	

	
“Property acquired or developed by State and local 
governments with section 809(b) assistance will be available 
to the general public and retained for recreation/
conservation use. The acquiring agency will cause to have 
placed in the legal title to the property a restriction which 
precludes its conversion to other than public recreation/
conservation use without the consent of the Secretary of the 
Interior. The Secretary shall not permit conversion to any use 
that would preclude future reactivation of rail transportation 
on such right-of-way.”	


The Abandonment Process	

•  Lacking OFA, rail and trail operator apply to STB 

•  STB certifies the line to be abandoned does not 

affect public convenience and necessity 

•  CITU is issued, or NITU if request to be exempt 
from STB regulation during interim use 

•  180 days to negotiate, remove facilities, etc. 

•  Qualified trail operator may take responsibility 

•  If no agreement is reached, then abandoned	
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NY CLS Trans § 14-d  
Rail service preservation  

 1. Authorization is hereby given to the 
commissioner of transportation:  

 a. to acquire, by purchase, gift, grant, transfer, 
contract or lease, any rail transportation facility…  

 c. to sell, lease or otherwise contract for the 
utilization of any rail transportation facilities, or 
portion thereof, owned or acquired… 

NY CLS Trans § 18  
Acquisition of abandoned 

railroad transportation property 

 1. Notwithstanding the provisions of any general, 
special or local law to the contrary, the 
commissioner shall have a preferential right to 
acquire, for and in behalf of the people of the state 
of New York, for use in the future for 
transportation purposes [for railroad, highway, or 
canal purposes]…any property…which has been 
abandoned for railroad transportation 
purposes… 

NY CLS Env C § 9-0105  
General powers and duties 

 …the department shall have the power, duty and 
authority to:  

 7-a. Acquire… such abandoned railroad rights-
of-way … as may be necessary to develop a 
system of trails in the Adirondack and Catskill parks 
which shall mesh, where possible, with the 
comprehensive statewide trails system… 

NY CLS RR § 8  
Additional powers conferred 

1. Entry upon lands for purposes of survey 
2. Construction of road. 
3. Intersection of streams, highways, plank-roads, 

turnpikes and canals. 
4. Intersection of other railroads. 
5. Buildings and stations 
6. Transportation of persons and property. 
7. Time and manner of transportation. 
8. … deal in and with, bonds and other obligations, 

shares, or other securities or interests issued by others 

Borough of Columbia v.  
Surface Transportation Board 

342 F. 3d 222, US Ct. of Appeals for 
the 3rd Circuit, 2003	


•  Making an Offer of Financial Assistance 
thwarts conversion to trail uses by stopping 
the abandonment process - if the offeror for 
the OFA is credible. 

Railroad Ventures, Inc. v. 
Surface Transportation Board 

299 F. 3d 523, US Ct. of Appeals for 
the 6th Circuit, 2002	


•  Addressing the actions of the parties to 
an OFA and abandonment: sometimes it 
is the rail seller who is not credible 
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The Surveyor’s Dilemma	


•  How do we now physically locate RR 
rights? 

 DD & L Inc. v. Burgess  

 753 P 2d 561, Court of Appeals of 
Washington, 1988 

 The tracks are gone… 

Railroad Terms 

•  Gauge 
•  Frog 
•  Tie 
•  Plate 
•  Diamond 

•  Turnout 
•  Stem 
•  Ballast 
•  Block 
•  Degree of Curve 

TERMS: 

Gauge/gage 

Tie 

Ballast 

49 CFR 213.53  Gage. 

(a) Gage is measured between the heads of the rails 
at right-angles to the rails in a plane five-eighths of 
an inch below the top of the rail head. 

GAGE	


TERMS: 

Toe of Frog (nearer Switch) 

Heel of Frog 

Turnout 

Diamond 

Stem 

Railroads as Common 
Carriers in NY 

Transportation Law §2 Definitions 

24. "Railroad" means a railroad, other than a street 
railroad, operated for public use in the 
conveyance of persons or property for 
compensation, with all bridges, ferries, tunnels, 
equipment, switches, spurs, tracks, stations and 
terminal facilities used, operated or owned by or 
in connection therewith.  

NY CLS Pub A § 1261  
Definitions  

•  13. "Railroad facilities" shall mean right of way and 
related trackage, …rolling stock, signal, power, fuel, 
communication and ventilation systems, power 
plants, stations, terminals, storage yards, …
maintenance shops, yards, equipment and parts, …
real estate … for or incidental to the operation, 
rehabilitation or improvement of any railroad … 
including but not limited to …structures, and areas 
notwithstanding that portions thereof may not be 
devoted to any railroad purpose other than the 
production of revenues … 
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NY CLS Env C  § 9-0101 
Definitions  

 9. "Railroad right of way" is the land 
adjacent to the tracks of a railroad and shall 
be construed to be 50 feet in width on each 
side of the center of the track but if the 
company owns a lesser width it shall include 
the entire width owned by it.  

NY CLS RR § 51-a  
Clearances  

1. Twenty-two feet between the top of the rail and 
any overhead wire, bridge, viaduct or other 
obstruction when operating conditions require men 
to ride or work on the top of cars… 

2. Side clearances from the center line of tangent 
railroad tracks, used or proposed to be used for 
transporting freight cars… 

NY CLS RR § 51-a  
Clearances (cont.) 

4. The minimum distance between the center lines of 
parallel tracks shall be not less than thirteen feet 
six inches for main tracks and not less than thirteen 
feet six inches for yard and side tracks except as 
hereinafter provided.  

 The center line of any track, except a main track or a 
passing track, parallel and adjacent to a main track or 
a passing track, shall be at least fifteen feet from 
the center line of such main track or passing track 

The Surveyor’s Dilemma 
•  How do we determine the extent, type, and time 

for railroad rights? 

– What did the deed say?   

– Was the fee nominal or fair market value?  

– Were there words of limitation as to use or time 
or parties who could use the ROW?	


Railroads historically procured 
land in three ways:  

•  purchasing or condemning outright  

•  purchasing or condemning easement 

•  grant or easement over public land	


Remember: 

Sometimes it was not “land” railroads gained!	


Eminent Domain	


•  Appraisal 

•  Condemnation 

•  Compensation 

•  Adjudication 
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O&W Lines, Inc. v. St. John 
(228 NE 2d 370, Ct. of Appeals of NY, 1967) 

•  Does the RR have fee or easement rights in land that 
it now wants to sell?  St. John claims that the land 
was only encumbered by an easement; it should 
revert to her upon dissolution of the RR corporation, 
and the RR has no right to sell the land. 

NY CLS RR § 17  
Acquisition of title to real property; 

additions, betterments and 
facilities  

 All real property required by any railroad 
corporation for the construction, maintenance and 
accommodation of its railroad shall be deemed to 
be required for a public use, and may be acquired 
by such corporation. If the corporation is unable to 
agree for the purchase of any such real property, or 
of any right, interest or easement…it shall have the 
right to acquire title thereto by condemnation… 

Atchison, T. & S.F. Ry. Co.  
v.  

Kansas City, M. & O. Ry. Co.	

 73 P. 899, Supreme Ct. of KS, 1903 

 Battle of the “super-powers”: 

 Can one railroad condemn the land of another? 

Great Northern Ry. Co. v. 
Chicago, St. P., M. & O. Ry. Co. 

99 NW 2d 439, Supreme Court of 
South Dakota, 1959	


 “It’s mine and I won’t share.”   

 Railroads as public highways. 

Possession isn’t always 
ownership	


•  Grant 

•  Right-of-Way 

•  Easement 

•  Defeasible rights 
•  Determinable rights	


Grant - to bestow upon or convey to 

another, with or without compensation	
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State of GA v. Trustees of 
Cincinnati Southern Ry. and 

Cincinnati, New Orleans & Texas 
Pacific Ry. Co.	


39 S. Ct. 14, US Supreme Ct., 1918 

•  A grant is not a revocable license 

Grants - actual notice versus 
constructive notice	


	
Mendez v. Eastern Sugar 
Associates 

 89 F. 2d 399, Circuit Ct. of Appeals, First 
Circuit, District of Puerto Rico, 1937	


Statute of Frauds in NY 
General Obligations §5-703 

 An estate or interest in real property, other than 
a lease for a term not exceeding one year, … 
cannot be created, granted, assigned, surrendered 
or declared, unless by act or operation of law, or 
by a deed or conveyance in writing, subscribed 
by the person creating, granting, assigning, 
surrendering or declaring the same, or by his 
lawful agent, thereunto authorized by writing. 

Spawn v. South Dakota  
Central Ry. Co. 

127 NW 648, Supreme Court of  
South Dakota, 1910	


	
Does the Statute of Frauds apply to 
railroad transactions? 

Corning v. Lehigh Valley RR Co.  
(14 AD 2d 156, NY Appellate Ct.,  

4th Dept., 1961) 

•  The first question is whether or not the RR did 
have fee title 

•  The second question is therefore whether 
Lyons’ successors had notice of the RR’s 
claim to title 

Right-of-Way - The land over 
which a railroad constructs its road 
bed, not the right of passage over 
that land.	
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Easement - the right to use the 
property of another	


•  Appurtenant 
•  In gross 
•  Positive 
•  Negative 
•  Dominant estate 
•  Servient estate 

Midland Valley R. Co. v. Sutter 
(21 F 2d 96, US  Dist., 1927)  

Midland Valley R. Co. v. Corn 
 (28 F 2d 163, US App., 1928)	


•  Both grantor and grantee have responsibilities 
regarding use of the area burdened by an 
easement or right-of-way 

Moakley v. Los Angeles Pacific 
Railway Company 

277 P. 883, Ct. of Appeal of CA,  
3rd Appellate District, 1929 

34 P. 2d 218, Ct. of Appeal of CA,  
1st Appellate District, Division One, 1934	


•  How should we interpret the terms “land”, 
“right of way”, and “revert”  in railroad 
transactions? 

Defeasible Rights - may be 
voided or nullified in the future, when 
certain conditions occur or do not 
occur (qualified rights)	


Determinable Rights - although 
the events or conditions that might 
nullify these interests are only 
possible and not certain, when they 
do occur, rights in the land shall be 
voided (qualified interest)	


Potomac Edison Co. v. Routzahn 

65 A 2d 580, Ct. of Appeals of MD, 
1949	


•  Does the power company have the right to 
transmit electricity over poles in a former 
railroad right-of-way when there is no 
longer any rail use associated with that 
power? 
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Status of Rail Corridors 
•  Active tracks 

•  Inactive tracks 

•  STB abandonment authorization 

•  Abandoned; govt. agency owner 

•  Abandoned;single private owner  

•  Abandoned; multiple owners	


NY CLS RR § 185 

Effect of dissolution of charter as to consents 

 [When a street railroad corporation is dissolved, 
annulled, or charter repealed by act of law, prior 
consent of bounding property owners and of local to 
use the street is not affected. Rights can be 
auctioned to another street railroad company to 
operate in the same location.]  

Is it truly abandoned?	


•  Non-use 

•  Removal of facilities 

•  Legal actions 

•  Conversion to other uses 

Public and Private Rights	

•  Rights of adjoiners  

– Easements 
– Reversion of title: how much? 

•  Rights of first refusal 

•  Adverse Possession 
–  Is use still for the public benefit? 	
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Denver & R.G.R. Co. v. Mills 
(222 F. 481, US App., 1915) 

•  Is the old track still in use?  
•  Abandoned? 
•  Relocated? 

If a right of way easement was granted by 
the federal government, local governments 
have one year from the date of actual 
abandonment to take the route for “public 
highway use”.     

Actual abandonment of federally-granted 
rights-of-way does not occur unless 
Congress or a court issues a decree of 
abandonment.  

Fritsch et al v. ICC et al 

59 F. 3d 248, US Ct. of Appeals, DC, 
1995 

•  After compliance with ICC abandonment 
regulations, there are no further interests to 
transfer, and ICC cannot create new 
interests. 	


Chevy Chase Land Co. of 
Montgomery v. US	


(37 Fed. Cl. 545, Federal Claims Ct., 1997) 

•  How does the court determine if the 
original conveyance to the railroad was for 
an easement or  for full title?  

•  Did abandonment of rail use revert title? 

People v. Helinski  
(634 NYS 2d 837, NY Supreme Ct., 

Appellate Div., 3rd Dept., 1996) 

•  The question regarding whether the RR had 
fee or easement rights must be resolved by 
inspecting the chain of title. 

Boyles v. Missouri Friends 
of Wabash Trace	


•  Title or an easement for the railroad?   
•  Abandonment by the railroad?  
•  Does "Rails to Trails” = original purpose?   
•  Title to the centerline of the right-of-way? 
•  Adverse possession by Friends?	


981 SW 2d 644, MO Ct. of Appeals,  
Western District, 1988  	
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Martell v. Stewart 
628 P 2d 1069, Court of Appeals of KS, 1981)���

	
When was the right-of-way considered 

legally abandoned, and who had rights to the 

railroad materials in it? 

FIFTH AMENDMENT 

                            RIGHTS OF PERSONS 
                               __________ 

  No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the 
land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be 
deprived of life, liberty, or property, without due 

process of law; nor shall private property be taken for 
public use, without just compensation. 

FOURTEENTH AMENDMENT 

                      SECTION 1. RIGHTS GUARANTEED 

  Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and the State wherein 
they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

The Presault Saga: 

abandonment or new taking?	

•  Presault v. ICC (853 F 2d 145, US Ct. of Appeals, 

2nd Circuit, 1988) 
•  Presault v. ICC (110 S Ct. 914, US Supreme 

Court, 1989) 
•  Presault v. US (24 Cl. Ct. 818, US Claims Court, 

Feb. 1992) 
•  Presault v. US (27 Cl. Ct. 69, US Claims Court, 

Nov. 1992) 
•  Presault v. US (66 F 3d 1190, US Ct. of Appeals, 

Fed. Circuit, 1995)  
•  Presault v. US (100 F 3d 1525, US Ct. of 

Appeals, Fed. Circuit, 1996)	
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The Tucker Act of 1887	

 28 USC 1491 Claims against United States 
generally; actions  involving Tennessee Valley 
Authority 
 (a)(1) [waives sovereign immunity on all claims 
arising from the Constitution, statutes, regulations, 
or contracts with the federal government] 

 28 USC 1500. Pendency of claims in other courts 
 [lack of jurisdiction by the US Ct. of Federal Claims 
for any claim against the United States pending in 
any other court] 

 28 USC 2501. Time for filing suit	


Glosemeyer v. US 
(45 Fed. Cl. 771, US Ct. of Fed. Claims, 2000) 

•  Trail use is NOT rail use 
•  Rail banking IS an additional taking 

Swisher v. US���
(189 FRD 638, US District Ct., D. Kansas, Kansas 

City Division, 1999) 
(178 F Supp 2d 1100, US District Ct., D. Kansas, 

2001) 	

•  When is a railroad corridor no longer a railroad 

corridor? 
•  When is that corridor considered burdened 

excessively beyond anticipated uses?  
•  When does an aggrieved party (the land owner) 

have the right to demand extra compensation 
from new users of the former railroad corridor?  

Caldwell v. United States 

(391 F.3d 1226, US Ct. of Appeals for 
the Federal Circuit, 2004) 

•  A class action suit, based on Swisher: 
when does the statute of limitations toll 
for filing suit on Rails to Trails takings? 

53 Fed. Cl 58,  
US Ct. of Federal Claims, 
2002 

376 F. 3d, 1371,  
US Ct. of Appeals for the 
Federal Circuit, 2004 

Toews v. The United States 
Meachum v. The United States 
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Eldridge v. The City of Greenwood 	

 388 SE 2d 247, Ct. of Appeals of SC, 1989 
 417 SE 2d 532, Supreme Ct. of SC, 1992 
 503 SE 2d 191, Ct. of Appeals of SC, 1998	


Q: If all parties have eminent domain powers to 
condemn property for public purposes, can 
they swap rights-of-way? 

A: What statute was in effect at the time of RR 
ROW acquisition, and what language was 
used in that particular statute? Taming the tiger…	



