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Workshop Description
The presentation will focus on the concept of easements, 
statutes that affect easements and case law Thestatutes that affect easements, and case law. The 
participants will be presented with the definition of 
easements, types of easements, how easements are 
created, how easements are terminated, railbanking and 
easements, and case law. The participants will be able to 
d fi h fdefine an easement, name the types of easements, 
distinguish between easements by prescription and adverse 
possession, and know the impact of railbanking on 
easements. 
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LEGAL DISCLAIMER

ANY PUBLICATION, REPORDUCTION, RETRANSMISSION, OR 
OTHER USE OF THE MATERIAL AND INFORMATION CONTAINED 
HEREIN IS STRICTLY PROHIBITIED WITHOUT THE EXPRESS WRITTEN 
CONSENT OF CONSULTING SERVICES & INVESTIGATIONS LLC, OR 
BERNARD M. TELATOVICH

THE INFORMATION OF LEGAL ISSUES CONTAINED HEREING 
IS FOR EDUCTIONAL PURPOSES ONLY.  STATEMENTS OF THE LAW 
ARE THE SOLE OPINIONS OF THE PRESENTER.  THE PRESENTER 
ADVISES YOU TO SEEK LEGAL COUNSEL SHOULD YOU NEED LEGAL 
ADVICE.

CREATION AND TERMINATION CREATION AND TERMINATION 
OF EASEMENTSOF EASEMENTS

Workshop Description
The presentation will focus on the concept of easements, 
statutes that affect easements and case law Thestatutes that affect easements, and case law. The 
participants will be presented with the definition of 
easements, types of easements, how easements are 
created, how easements are terminated, railbanking and 
easements, and case law. The participants will be able to 
define an easement, name the types of easements, 
distinguish between easements by prescription and adverse 
possession, and know the impact of railbanking on 
easements. 

CREATION AND TERMINATION CREATION AND TERMINATION 
OF EASEMENTSOF EASEMENTS

Nature of this Workshop

PROPERTYPROPERTY
As soon as the land of any country has all become private property, the 

landlords, like all other men, love to reap where they never sowed, 
and demand a rent even for its natural produce. ~Adam Smith, 
Wealth of Nations

Property has its duties as well as its rights.
~Thomas Drummond

Private property was the original source 
of freedom. It still is its main bulwark.
~Walter Lippmann

"I think practically all of these easements into the lake are not 
easements. They're not marked as easements; you wouldn't know 
they're easements; they're not usable."
- Tom Wagner 
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WHAT IS A SERVITUDE?WHAT IS A SERVITUDE?

A A ServitudeServitude is is 

--------A charge or burden resting upon one estate for A charge or burden resting upon one estate for 
the benefit or advantage of another; a species of the benefit or advantage of another; a species of 
incorporeal right derived from the civil law or incorporeal right derived from the civil law or 
closely corresponding to the “easement” of closely corresponding to the “easement” of 
common law, except that servitude rather has common law, except that servitude rather has 
relation to the burden or the estate burdened, relation to the burden or the estate burdened, 
while easement refers to the benefit or advantage while easement refers to the benefit or advantage 
or the estate to which it accrues.or the estate to which it accrues.

Navigable WatersNavigable Waters-- ServitudeServitude

The federal government has a dominant
servitude in all navigable water of the 
United States.

NOTE: Gives Army Corps of Engineers 
Jurisdiction

The Mississippi RiverThe Mississippi River Mississippi RiverMississippi River

Navigable WatersNavigable Waters-- ServitudeServitude Navigable WatersNavigable Waters-- ServitudeServitude
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Navigable WatersNavigable Waters-- ServitudeServitude Navigable WatersNavigable Waters-- ServitudeServitude

WHAT IS A LICENSE?WHAT IS A LICENSE?

LicenseLicense

--------privileges their holder to go onto the land ofprivileges their holder to go onto the land ofprivileges their holder to go onto the land of privileges their holder to go onto the land of 
another.  Unlike an easement, a license is not an another.  Unlike an easement, a license is not an 
interest in land; in is merely a privilege that is interest in land; in is merely a privilege that is 
revocable at the will of the licensor.  It is personal revocable at the will of the licensor.  It is personal 
to the licensee and, thus inalienable.  Any attempt to the licensee and, thus inalienable.  Any attempt 
to transfer a license results in revocation by to transfer a license results in revocation by 
operation of law.operation of law.

WHAT IS AN EASEMENT?WHAT IS AN EASEMENT?

An An EASEMENTEASEMENT is is 

--------the right the right of one person to go onto the land in of one person to go onto the land in 
possession of another and make possession of another and make limited use limited use 
th fth fthereof.thereof.
-------- a right a right to to useuse the property of anotherthe property of another
-------- an interest that which one person has in the an interest that which one person has in the 
land of another.land of another.
-------- a a nonnon--possessorypossessory interest in land.interest in land.

WHAT IS A PROFIT WHAT IS A PROFIT 

YES

NO

WHAT IS A PROFIT WHAT IS A PROFIT 

A profit ( profit a A profit ( profit a prendreprendre) is) is
--------the right the right of one person to go onto the of one person to go onto the 
land in possession of another and land in possession of another and TAKE TAKE 
therethere--from either some part of the landfrom either some part of the landtherethere--from either some part of the land from either some part of the land 
itself or some product of the land.itself or some product of the land.
--------a nona non--possessory interest in land as possessory interest in land as 
opposed to a possessory interest in opposed to a possessory interest in 
owning the soil or minerals below.  owning the soil or minerals below.  

--------
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WHAT IS A PROFIT WHAT IS A PROFIT 
An An exampleexample of a profit is:of a profit is:

----Angelo has the right to enter Angelo has the right to enter 
Greenacres which is owed andGreenacres which is owed andGreenacres which is owed and Greenacres which is owed and 
Possessed by BIG Developer, and Possessed by BIG Developer, and 
take off oil, trees, shrubbery and take off oil, trees, shrubbery and 
fish.fish.

PROFIT OR EASEMENT?PROFIT OR EASEMENT?
Anthony  possesses the right to Anthony  possesses the right to 
enter and take water from the enter and take water from the 
property owned by Bob.  Does property owned by Bob.  Does 
Anthony Possess a Profit or anAnthony Possess a Profit or anAnthony Possess a Profit or an Anthony Possess a Profit or an 
Easement.Easement.

ANSWER __________________ANSWER __________________

PROFIT OR EASEMENT?PROFIT OR EASEMENT?
Water is owned by no one, but belongs Water is owned by no one, but belongs 
to everyone and is treated a merely a to everyone and is treated a merely a 
right to use the land of another.  If he right to use the land of another.  If he 
were to take “ice” then he possesses awere to take “ice” then he possesses awere to take ice  then he possesses a were to take ice  then he possesses a 
profit as ice is considered a “product of profit as ice is considered a “product of 
the soil.”the soil.”

Therefore  Anthony Possess an Therefore  Anthony Possess an 
Easement.Easement.

ANSWER __________________ANSWER __________________

STATUTE OF FRAUDS STATUTE OF FRAUDS 

The term itself is a misnomer.The term itself is a misnomer.

It does not deal (directly) with fraud.It does not deal (directly) with fraud.

Typically several codified statutes.Typically several codified statutes.

STATUTE OF FRAUDS STATUTE OF FRAUDS 
This statute, codified at 33 P.S. This statute, codified at 33 P.S. §§ 1, 1, 
provides in essence that all conveyances provides in essence that all conveyances 
of an interest in land, including leases for of an interest in land, including leases for 
periods in excess of three years, must beperiods in excess of three years, must beperiods in excess of three years, must be periods in excess of three years, must be 
in the form of a signed writing in order to be in the form of a signed writing in order to be 
enforceable in a court of law. In short, a enforceable in a court of law. In short, a 
purported oral conveyance of real estate is purported oral conveyance of real estate is 
of no legal effect. of no legal effect. 

STATUTE OF FRAUDS STATUTE OF FRAUDS 
It is long settled under New York's Statute It is long settled under New York's Statute 
of Frauds that an oral agreement to convey of Frauds that an oral agreement to convey 
an estate or interest in real property, other an estate or interest in real property, other 
than a lease for a term not exceeding onethan a lease for a term not exceeding onethan a lease for a term not exceeding one than a lease for a term not exceeding one 
year, is “nugatory and unenforceable,” and year, is “nugatory and unenforceable,” and 
“[a] party to the agreement may legally and “[a] party to the agreement may legally and 
rightfully refuse to recognize or perform it” rightfully refuse to recognize or perform it” 
(Woolley v. Stewart, 222 N.Y. 347, 350(Woolley v. Stewart, 222 N.Y. 347, 350--
351, 118 N.E. 847; 351, 118 N.E. 847; General Obligations General Obligations 
Law Law §§ 55--703). 703). 
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STATUTE OF FRAUDS STATUTE OF FRAUDS --
RELIANCE RELIANCE 

A party may, however, lose the benefit of the A party may, however, lose the benefit of the 
defense of the Statute of Frauds, “or waive its defense of the Statute of Frauds, “or waive its 
protection, by inducing or permitting without protection, by inducing or permitting without 
remonstrance another party to the agreement to remonstrance another party to the agreement to 
d t t t d i li thd t t t d i li thdo acts, pursuant to and in reliance upon the do acts, pursuant to and in reliance upon the 
agreement, to such an extent and so substantial agreement, to such an extent and so substantial 
in quality as to irremediably alter [the] situation in quality as to irremediably alter [the] situation 
and make the interposition of the statute against and make the interposition of the statute against 
performance a fraud” (id., at 351, 118 N.E. 847).performance a fraud” (id., at 351, 118 N.E. 847).

STATUTE OF FRAUDS STATUTE OF FRAUDS 
This statute of frauds extends to: This statute of frauds extends to: 
--------all conveyances of an interest in land, all conveyances of an interest in land, 
including:including:

• leases for periods in excess of three years• leases for periods in excess of three years,
• conveyances of full fee title,
• agreements for the sale of real estate,
• EASEMENTS,  and 
• brokerage or listing agreements. 

EASEMENTSEASEMENTS

An Easement may be as:An Easement may be as:

-------- an an easement appurtenant, easement appurtenant, 

andand

-------- an easement an easement in gross.in gross.

EASEMENTSEASEMENTS

Can you identify any easements?

Are you suspect that there may be other easements?

TYPES of EASEMENTSTYPES of EASEMENTS
• Right to light (solar 

easement).
• Aviation easement. 

(aviation easement)
• Railroad easement
• Party Wall Easement
• Utility easements: 

--Sidewalk easement
--Viewage easement
--Driveway easement -
(access easement
--Beach access 
easement     
--Dead end easement.
--Recreational easement

– Storm drain or 
storm water 
easement. 

– Sanitary sewer
easement. 

– Electrical power
line easement.

– Telephone line
easement.

– Fuel gas pipe 
– easement.

--Recreational easement.
--Conservation 
easement.
--Historic preservation 
easement
--Easement of lateral 
and subjacent support
--Communications 
easement
--Ingress/Egress 
easement

EASEMENT APPURTENANTEASEMENT APPURTENANT

An Easement is An Easement is AppurtenantAppurtenant when:when:
•• it is attached to a piece of land, andit is attached to a piece of land, and
••It benefits the owner of such land in It benefits the owner of such land in 
his use and enjoyment thereofhis use and enjoyment thereofhis use and enjoyment thereof.his use and enjoyment thereof.

An easement appurtenant requires An easement appurtenant requires 
two separate pieces of land owned two separate pieces of land owned 
by two different people.  by two different people.  
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EXAMPLE OF ANEXAMPLE OF AN
EASEMENT APPURTENANTEASEMENT APPURTENANT

Anthony owns Anthony owns GreenacresGreenacres in fee in fee 
simple.  Abutting his farm and simple.  Abutting his farm and 
household ishousehold is LongswampLongswamp owned byowned byhousehold is household is LongswampLongswamp owned by owned by 
Bernie.  Anthony grants via a written Bernie.  Anthony grants via a written 
deed to Bernie (an his heirs) a right deed to Bernie (an his heirs) a right 
of way across a strip on the edge of of way across a strip on the edge of 
Greenacres to allow Bernie to access Greenacres to allow Bernie to access 
LongswampLongswamp.   .   

EASEMENT APPURTENANTEASEMENT APPURTENANT

The two tracts of land involved in an The two tracts of land involved in an 
easement appurtenant are:easement appurtenant are:

thethe dominant tenementdominant tenement andand-------- the the dominant tenement, dominant tenement, andand

-------- the the servientservient tenement.tenement.

THE DOMINENT TENEMENT THE DOMINENT TENEMENT 
The The DOMINANT TENEMENT DOMINANT TENEMENT is the land is the land 
whose owner is benefited by the whose owner is benefited by the 
easement.  easement.  

In the example, which estate is the In the example, which estate is the 
dominant tenement : __________dominant tenement : __________

The Dominant Tenement owner is called The Dominant Tenement owner is called 
the the DOMINANT TENANT.DOMINANT TENANT.

THE SERVIENT TENEMENT THE SERVIENT TENEMENT 
The The SERVIENT TENEMENT SERVIENT TENEMENT is the land is the land 
whose owner is burdened (or subject to) whose owner is burdened (or subject to) 
the easement.  the easement.  

In the example, which estate is the In the example, which estate is the 
servientservient tenement : __________tenement : __________

The The ServientServient Tenement owner is called Tenement owner is called 
the the SERVIENT TENANT.SERVIENT TENANT.

EASEMENT APPURTENANT EASEMENT APPURTENANT 
The easement appurtenant  passes with The easement appurtenant  passes with 
the transfer of the benefitted land the transfer of the benefitted land 
(dominant tenement) regardless of (dominant tenement) regardless of 
whether it is mentioned in the whether it is mentioned in the 

Th b d lTh b d lconveyance.  The burden also passes conveyance.  The burden also passes 
automatically with the automatically with the servientservient tenement, tenement, 
unless the new owner is a bona fide unless the new owner is a bona fide 
purchaser with no actual or constructive purchaser with no actual or constructive 
notice of the easement.    notice of the easement.    

Dominant and Dominant and ServientServient
TenementTenement

Whose estate is the Dominant ___________
Whose estate is the Servient ____________
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EASEMENT IN GROSSEASEMENT IN GROSS
DefinitionDefinition:: an easement intended to benefit an easement intended to benefit 
the owner or possessor personally, rather the owner or possessor personally, rather 
than in connection with any land the holder than in connection with any land the holder 
owns.owns.

An easement in gross requires only one tract An easement in gross requires only one tract 
of landof land--a a servientservient tenementtenement--owned by owned by 
someone other than the easement in gross someone other than the easement in gross 
owner owner –– Dominant Tenant, but no tenement. Dominant Tenant, but no tenement. 

EASEMENT IN GROSSEASEMENT IN GROSS

ExamplesExamples::

EASEMENT IN GROSSEASEMENT IN GROSS

ExamplesExamples::

EASEMENT IN GROSSEASEMENT IN GROSS

CAUTION!CAUTION!

EASEMENT IN GROSSEASEMENT IN GROSS
RestrictionsRestrictions::

An easement in gross for the dominant An easement in gross for the dominant 
tenant’s personal pleasure tenant’s personal pleasure IS NOT IS NOT p pp p
transferable (e.g. swim there)transferable (e.g. swim there)

Easements in gross that serve an Easements in gross that serve an 
economic or commercial interest economic or commercial interest AREARE
transferabletransferable

ClassificationsClassifications

AFFIRMATIVE EASEMENTS

Or

NEGATIVE EASEMENTS
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AFFIRMATIVE EASEMENTSAFFIRMATIVE EASEMENTS

Definition: An easement is an 
“Affirmative Easement” when the 
easement holder is entitled to make 
“affirmative use” of the servient
tenement.  The dominant tenant 
(owner) is privileged to make 
affirmative use of the servient
tenement. 

AFFIRMATIVE EASEMENTSAFFIRMATIVE EASEMENTS

Examples:

---- Water Drainage

---- Right-of-way

---- Install and maintain sewer lines.

AFFIRMATIVE EASEMENTSAFFIRMATIVE EASEMENTS EASEMENTSEASEMENTS--EXAMPLESEXAMPLES

EASEMENTSEASEMENTS--EXAMPLESEXAMPLES EASEMENTSEASEMENTS--EXAMPLESEXAMPLES
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EASEMENTSEASEMENTS--EXAMPLESEXAMPLES NEGATIVE EASEMENTSNEGATIVE EASEMENTS

Definition: An easement is a 
“Negative Easement” when the 
servient tenement owner (servient(
tenant) is “prevented” from doing 
some act or making a particular use 
of her own land.

NEGATIVE EASEMENTSNEGATIVE EASEMENTS

Example: Greenacres is located on 
the river.  The owner of Greenacres 
agrees in writing with the owner of g g
Hidden Acres (next door) to not build 
a structure that will prohibit or inhaibit
his view of the water front.  

NEGATIVE EASEMENTSNEGATIVE EASEMENTS

Example: SCENIC EASEMENT:

When a conservation easementWhen a conservation easement 
includes the goal of preserving 
desirable views of an area, it is said 
to have a scenic conservation 
purpose.

SCENIC EASEMENTSSCENIC EASEMENTS TAX BENEFITS OF TAX BENEFITS OF 
CONSERVATION EASEMENTS CONSERVATION EASEMENTS 

In order to obtain tax benefits, a conservation 
easement must serve a recognized “conservation 
purpose.” The tax code recognizes four purposes 
that will qualify:that will qualify:

1) Providing places for public outdoor recreation and 
education.
2) Protecting a significant habitat or ecosystem.
3) Preserving open space.

4) Protecting historically important land areas.
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Public Trust DoctrinePublic Trust Doctrine

The Public Trust Doctrine is an expression 
of “ancient rule”  

t b di bl f b i tili d fwater bodies capable of being utilized for 
useful public purposes were 
recognized and protected as public by 
the laws of England, Spain, and even 
ancient Rome.  

Public Trust EasementPublic Trust Easement

Summa Corp. 
v. 

California Ex. Rel. Lands Commission, Et Al.

466 U.S. 198 (1984) 

Public Trust EasementPublic Trust Easement
Public Trust Easement claimed by California 

has been interpreted to apply to all lands 
which were tidelands at the time California 
became a state, irrespective of the present 
character of the land.

Landowner retains legal title to the property, 
but he controls little more than a “NAKED 
FEE.”

U.S. Supreme CourtU.S. Supreme Court--IssueIssue

Issue: Whether a property interest so 
substantially in derogation of the fee 
interest patented to petitioner’s 
predecessor can survive the patentpredecessor can survive the patent 
proceedings conducted pursuant to the 
statute implementing the Treaty of 
Guadalupe Hidalgo.

What property was at IssueWhat property was at Issue

Ballona Lagoon – a narrow water body 
connected to Marina Del Ray

(14,000 Acres of prime real-estate in LA)

U.S. Supreme CourtU.S. Supreme Court--HeldHeld

The 1839 grant to the Machados and Talamantes
contained a reservation that the grantees may 
enclose the property “without prejudice to the 
traversing roads and servitudes (servidumbres.”) 

In the 1851 patent proceedings the U.S. did not 
reserve its right to challenge the patent.  Since U.S. 
did not claim its interest, it is barred from bringing 
claim. 
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ACT OF 1866

granted Rights of way 
(ROWs) for easements of 

GRAZING GRAZING 
EASEMENTSEASEMENTS

( )
all kinds including the 
establishment of trails for 
livestock grazing routes to 
access water rights and 
patented inholdings

(Curtin v. Benson, 222 U.S. 75, 1911)

GRAZING RIGHT OF WAY/ GRAZING RIGHT OF WAY/ 
EASEMENTSEASEMENTS

Livestock Reservoir Site Act (LRSA) of Jan 
13, 1897 and the Stock-Raising  
Homestead Act (SRHA) of Dec 29, 1916
would help define the limits of stock trailswould help define the limits of stock trails 
or reservoir site easements as being 160
acres (or .25 mi distant for LRSA) or 1 to 5 
miles wide (.5 or 2.5 mi distant for SRHA).

DITCHESDITCHES--EASEMENTSEASEMENTS

ACT OF 1866

Granted ROWs for ditches 
as well.

Ditch ROWs would be 50 
feet on either side of the 
marginal limits of the ditch 
(i.e. a four foot wide ditch 
would have a ROW 104 
foot wide).

Hage v. U.S. (35 Fed. Cl. 147, 180, 1996),

What is a Right of Way ?What is a Right of Way ?

RIGHT OF WAY

1 : an easement or servitude over another's land conferring a right 
of passage

2 a : the area over which a right of way exists
b : the strip of land over which is built a public road
c : the land occupied by a railroad esp. for its main line
d : the land used by a public utility (as for a transmission line)

3 a : a precedence in passing accorded to one vehicle over 
another by custom, decision, or statute

b : the right of traffic to take precedence

CREATION OF EASEMENTS CREATION OF EASEMENTS CREATION OF EASEMENTS CREATION OF EASEMENTS 

• Express Grant (G)
• Express Reservation (R)
• Implication (I)

PIN
G

Implication  (I)
• Necessity (N)
• Prescription (P)
• Estoppel (E) 

G
ER
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EXPRESS GRANT (G) EXPRESS GRANT (G) 

• Express Grant

in riting in compliance ith the stat te---- in writing in compliance with the statute 
of frauds.

---- writing (express grant) must be signed 
by the party to be bound. (servient tenant)

EXPRESS GRANT (G) EXPRESS GRANT (G) Continued Continued 

• Express Grant

---- may be an express provision in a 
d ddeed

---- may be an express provision in a 
will.  

EXPRESS GRANT (G) EXPRESS GRANT (G) Continued Continued 

• Express Grant

EXPRESS GRANT (G) EXPRESS GRANT (G) Continued Continued 

• Express Grant

EXPRESS GRANT (G) EXPRESS GRANT (G) Continued Continued 

• Express Grant
---- may be an express provision in a 
subdivision plat 

EXPRESS RESERVATION (R)  EXPRESS RESERVATION (R)  

• Express Reservation

An e press easement can be created henAn express easement can be created when 
the owner of a certain piece of property 
conveys the land to another but saves or 
reserves an easement in it.
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EXPRESS RESERVATION (R)  EXPRESS RESERVATION (R)  
• Express Reservation

EXPRESS RESERVATION (R)  EXPRESS RESERVATION (R)  
• Express Reservation

NEW YORK LAWNEW YORK LAW

New York case law has long held that 
express easements are determined by the 
intent of the parties. "A landowner 
burdened by an express easement ofburdened by an express easement of 
ingress and egress may narrow it, cover it 
over, gate it or fence it off, so long as the 
easement holder's right of passage is not 
impaired."

ExampleExample--Case StudyCase Study

ExampleExample--Case StudyCase Study

NOTE 50 
Future R/W

NOTE 20’
Access 
Easement

ExampleExample--Case StudyCase Study
NOTE 
Property 2 
Right of way

What 
right does 
Property 
3 Have?

PROPERTY 2

Property 3PROPERTY 1

4
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IMPLICATION (I)  IMPLICATION (I)  

• Implication 
--- not expressly written, 

i l h f f d !violates the statute of frauds!

--- focuses on intent when the owner of 
two or more adjacent parcels sells one, 
and its “clear” and easement was 
intented.

IMPLICATION (I) continued  IMPLICATION (I) continued  

• Requirements to establish an 
easement by implication:

1. At the time of the conveyance one 
party of the land is being used for the 
benefit of the other, and 

(aka quasi easement.)

IMPLICATION (I) continued  IMPLICATION (I) continued  

2. That the use is apparent, and

3. That the use is continuous, and3. That the use is continuous, and

4. That the use is either reasonably or 
strictly necessary to the enjoyment of 
the quasi-dominant tract.  

IMPLICATION (I)  IMPLICATION (I)  
• Implication – Typical scenerio

NECESSITY (N)  NECESSITY (N)  
• Necessity  

--- The courts will find an "easement by 
necessity" if two parcels are so situated 
that an easement over one is strictlythat an easement over one is strictly 
necessary to the enjoyment of the other. 
The creation of this sort of easement 
requires that at one time, both parcels of 
land were either joined as one or were 
owned by the same owner

NECESSITY (N) continued  NECESSITY (N) continued  
• Necessity  

--- Prior use of the easement, however, is 
not required. The most common example 
of an easement by necessity is landlockedof an easement by necessity is landlocked 
property, so that access to a public road 
can only be gained by having a right of 
way over an adjoining parcel of land. 
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NECESSITY (N) continued  NECESSITY (N) continued  

• Necessity – Legal Fiction 

--- The landlocked parcel was 
accidentally created, and the owner 
forgot to include an easement 
appurtenant to reach the road.

NECESSITY (N) continued  NECESSITY (N) continued  

• Necessity – Quotes
“--- Necessity has no law”

St. Augustine c. 410
“--- It is necessity which makes 

laws, and force which makes them 
observed”

Voltaire 1764

PRESCRIPTION (P)  PRESCRIPTION (P)  
• Prescription  

--- An easement by prescription 
arises by “adverse” use of the 
servient tenement by the dominant 
tenant for the period of statute of 
limitations. 

PRESCRIPTION (P) continued  PRESCRIPTION (P) continued  
• Prescription – Mature the claim: 

To mature the easement the use must be:
1.  Adverse as distinct from permissive,
2.  Open and notorious,
3.  Continuous and without interruption, 
and 
4.  For the statutory period   
(Adverse possession)   Boyd v. Teeple

ESTOPPEL (E)  ESTOPPEL (E)  
• Estoppel

--- is a rule of evidence whereby 
a person is barred from denying 
the truth of a fact that has already 
been settled 

ESTOPPEL (E)  ESTOPPEL (E)  
• Estoppel – in practice
--- is an equitable principle that 
arises when one party by his 

d iconduct or representations, 
induces another to take some 
action which he otherwise would 
not have taken and is thereby 
harmed.  
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ADVANCES IN TECHNOLOGYADVANCES IN TECHNOLOGY

• Leistner v. Borough of Franklin Park, 
771 A.2d 69 (Pa. Cmwlth 2000)

ADVANCES IN TECHNOLOGYADVANCES IN TECHNOLOGY

• “Horse and buggy traffic slowly gave way 
to…automobile traffic…eventually automated 
farm equipment…easement may be used for all 
ordinary purposes in a reasonable manner…”

Leistner v. Borough of Franklin Park, 771 A.2d 69 (2000)

“ Advances in technology are considered to be 
“contemplated in the grant of an easement”

12 Pennsylvania Law Encyclopedia

Fundamental PrincipalFundamental Principal

An easement for the benefit of a particular 
piece of ground cannot be enlarged and 
extended…The purpose of the rule is to 
prevent an increased burden on theprevent an increased burden on the 
servient estate, and it applies whether the 
easement is by grant reservation, 
prescription or implication.

Percy A. Brown Co. v. Raub 54 A.2d 35 (1947)

Case StudyCase Study
LeistnerLeistner v. Borough of Franklin Park, v. Borough of Franklin Park, 

771 A.2d 69 (Pa. 771 A.2d 69 (Pa. CmwlthCmwlth 2000)2000)

Borough constructed a Park.
Sparsely traveled easement.
Borough Paved the roadway.
Borough Code – make private easement 

into a public roadway.
Travel increased from one lane road to 

several hundred vehicles a day – including 
heavy construction materials.

Case StudyCase Study

HOLDING: A change from a sleepy lane to an access road 
to a major recreation center is not a reasonable increase 
in the burden imposed on property owners as servient
tenement owners and constitutes an undue burden on 
the private easementthe private easement. 

BlogsBlogs

We live in PA. There is a driveway that runs thru our 
property to another property that has 2 rental units on it. 
That property has road frontage of about 100 ft. Is there 
any legal way to have the owners of that property put a 
driveway of their own in from their road front and get riddriveway of their own in from their road front and get rid 
of the right of way thru our property? ALSO....If we 
choose to put stone down on the current right of way 
driveway within our property because we also use it, can 
they or their tenants remove it? Last question...Who is 
responsible for the maintenance, i.e. snow removal etc.?
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Blogs Blogs –– Cont.Cont.

The deed reads.....IT IS ALSO understood 
and agreed by the parties hereto that the 
grantor reserves unto himself, his heirs 
and assigns forever the right of ingressand assigns forever, the right of ingress, 
egress and regress, and the maintenance 
thereof, over the land being conveyed on 
the driveway where it is presently located.

Blogs Blogs -- 22

I have an ingress egress regress easement 
on my property that grants two parcels the 
right to access their properties across a 
metes and bounded area It also grantsmetes and bounded area. It also grants 
them the right to place utilities across the 
described area. These are the only rights 
granted. Do they have any rights to 
parking or storing in this easement? 

Blogs 2Blogs 2-- ContCont..

Together with a right of way or easement to 
be used in common with others for the 
purpose of ingress egress and regress 
and for all other lawful purposes,and for all other lawful purposes, 
including but not limited to, vehicular 
traffic, pedestrian traffic, pipelines and 
utilities, between the above premises and 
route???? which right of way or easement 
is hereinafter more particularly bounded 
and described as follows

TERMINATION OF TERMINATION OF 
EASEMENTS EASEMENTS 

TERMINATION OF TERMINATION OF 
EASEMENTS EASEMENTS 

The Instrument Creating the Easement may 
expressly state the terms on which the 
(easement) interest is to expire.  This is 
referred to as a “stated condition.”

--- “at the end of five years”
--- “upon the completion of the road work” 

(temporary construction easement.

TERMINATION OF TERMINATION OF 
EASEMENTS EASEMENTS 

If the expiration is not expressly stated in 
the written instrument, then the easement 
may be terminated as follows:

• Release
• Merger
• Condemnation
• Abandonment

• Destruction
• Prescription
• Estoppel
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RELEASE  RELEASE  
• Termination by Release
--- an easement (including an 
easement in gross, which is 

h i i li bl ) botherwise inalienable) can be 
terminate dby a deed of release 
from the owner of the easement 
(dominant tenant) to the owner 
of the servient tenement.

MERGER  MERGER  
• Unity of Ownership (Merger)
--- if the same person acuires
ownership of both the easement 

d th i t t t th t tand the servient estate, the estate 
merges and is destroyed.  Even 
though there may be later 
separation, the easement will not 
automatically revive.  

MERGER  MERGER  
• Unity of Ownership (Merger)
--- the unity of ownership must be 
complete:

the holder of the easement 
must acquire an interest in the 
servient tenement of equal or 
greater duration than the duration 
of the easement privilege.

ABANDONMENT  ABANDONMENT  
• Termination by Abandonment
--- an easement is extinguished 
when its holder demonstrates 
b h i l i d iby physical an action and intent 
to permanently abandon an 
easement.  Merely expressing a 
wish to abandon or nonuse 
does not extinguish the 
easement.  

ABANDONMENT  ABANDONMENT  

• Examples
--- a building structure blocks 
access to easement onaccess to easement on 
adjoining lot.  

--- conversion of a railway 
easement to a trail……  

ABANDONMENT  ABANDONMENT  

CASE LAW
In evaluating whether the user abandoned the 
property, the court must consider whether there 
was an intention to abandon the property p p y
interest, together with external acts by which 
such intention is carried into effect.

Lawson v. Simonsen, 490 Pa. 509, 417 A.2d 
155, 160 (Pa. 1980). 
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ABANDONMENT  ABANDONMENT  

CASE LAW

In order to establish the abandonment of a 
right of way the evidence must show thatright-of-way, the evidence must show that 
the easement holder intended to give up 
its right to use the easement permanently.

Thompson v. R.R. Preservation Society

ABANDONMENT  ABANDONMENT  

CASE LAW

“Such conduct must consist of some affirmative act 
on his part which renders use of the easement p
impossible, or of some physical obstruction of it by 
him in a manner that is inconsistent with its further
enjoyment.” Id. (emphasis in original)

Piper v. Mowris

ESTOPPEL  ESTOPPEL  

• Termination by Estoppel
--- oral expression of an intent to 

b d d t t i tabandon do not terminate an 
easement (Statute of Frauds) 
unless in writing (Written Release) 
or accompanied by an action 
(Abandonment).  

ESTOPPEL  ESTOPPEL  

• Termination by Estoppel (cont.)
--- however, if the owner of the 
servient estate changes hisservient estate changes his 
position in reasonable reliance on 
the representations made or 
conduct by the owner of the 
easement, the easement terminates 
through estoppel.    

PRESCRIPTION PRESCRIPTION 

• Termination by Prescription
---is similar to Adverse Possession, 
but one does not obtain thebut one does not obtain the 
property right in fee.

---actions must be adverse, open and 
notorious, continuous for the 
statutory time…… (sound familiar?)    

STATED CONDITIONS STATED CONDITIONS 

Termination by Stated 
Conditions

---the original easement grant may 
specify when or under what 
circumstances the easement will 
terminate
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NECESSITY NECESSITY 

Expiration of the need:

easements created by necessity---easements created by necessity 
expire as soon as the necessity 
ends.  

CONDEMNATIONCONDEMNATION

Termination by Condemnstion

Condemnation of the servient---Condemnation of the servient
estate extinguishes all easements.  

DESTRUCITONDESTRUCITON

Termination by Destruction
---Involuntary Destruction  of a 
structure in which there is anstructure in which there is an 
easement extinguishes the 
easement.

----Voluntary destruction of such a 
structure does not extinguish the 
easement.    

NONNON--USE of EASEMENT USE of EASEMENT 
Non-use of easement:

---mere non-use (no matter how long 
extended) will not result in 

i i h f dextinguishment of and easement 
power created by deed. 
Graham v. Safe Harbor , 351 Pa. 512, 173 A.2d 311 (1934) 

Termination of EasementsTermination of Easements
SummarySummary

• Release
• Merger
• Condemnation

Ab d t• Abandonment
• Destruction of the Servient Tenement
• Prescription
• Estoppel (reasonable reliance on conduct 

detrimental or inconsistent… inequitable 
to permit continued use

EASEMENTS AS EASEMENTS AS 
PRESERVATIONS TOOLSPRESERVATIONS TOOLS

A
G
R
I
C
U
L
TT
U
R
E

HISTORICAL

1.  AESTHETICS
2.  LANDMARK PRESERVATION
3. TRANSFERABLE   

DEVELOPMENT RIGHTS
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Landmark Preservation Landmark Preservation 
… the preservation of buildings of 
historical or aesthetic importance is a 
permissible objective of state action. 
Brief for Appellants 12 CfBrief for Appellants 12. Cf.
Berman v. Parker, 348 U. S. 26 (1954); United States v. 
Gettysburg Electric R. Co., 160 U. S. 668 (1896)

Landmark Preservation Landmark Preservation 
438 U.S. 104 (1978)

• PENN CENTRAL TRANSPORTATION CO. ET AL.
v.

NEW YORK CITY ET AL.
• No 77 444• No. 77-444.

• Supreme Court of United States.
• Argued April 17, 1978.

• Decided June 26, 1978.
• APPEAL FROM THE COURT OF APPEALS OF NEW 

YORK

Landmark Preservation Landmark Preservation 
438 U.S. 104 (1978)

• PENN CENTRAL TRANSPORTATION CO. ET AL.
v.

NEW YORK CITY ET AL.
• No 77 444• No. 77-444.

• Supreme Court of United States.
• Argued April 17, 1978.

• Decided June 26, 1978.
• APPEAL FROM THE COURT OF APPEALS OF NEW 

YORK

Landmark Preservation Landmark Preservation 
Grand Central Station, one of the great 

buildings of America, evokes a spirit that is 
unique in this City. It combines 
distinguished architecture with a brilliant 
engineering solution, wedded to one of the 
most fabulous railroad terminals of our 
time. Monumental in scale, this great 
building functions as well today as it did 
when built. In style, it represents the best 
of the French Beaux Arts." Record 2240.

Landmark Preservation Landmark Preservation 
The Court suggests, ante, at 131, that if appellees are held to have "taken" property rights 

of landmark owners, not only the New York City Landmarks Preservation Law, but "all 
comparable landmark legislation in the Nation," must fall. This assumes, of course, 
that TDR's are not "just compensation" for the property rights destroyed. It also 
ignores the fact that many States and cities in the Nation have chosen to preserve 
landmarks by purchasing or condemning restrictive easements over the facades of the 
landmarks and are apparently quite satisfied with the results. See, e. g., Ore. Rev. 
Stat. §§ 271.710, 271.720 (1977); Md. Ann. Code, Art 41, § 181A (1978); Va. Code §§
10 145 1 d 10 138 ( ) (1978) Ri h d V Cit C d § 17 23 t (1975)10-145.1 and 10-138 (e) (1978); Richmond, Va., City Code § 17-23 et seq. (1975). 
The British National Trust has effectively used restrictive easements to preserve 
landmarks since 1937. See National Trust Act, 1937, 1 Edw. 8 and 1 Geo. 6 ch. lvii, 
§§ 4 and 8. Other States and cities have found that tax incentives are also an effective 
means of encouraging the private preservation of landmark sites. See, e. g., Conn. 
Gen. Stat. § 12-127a (1977); Ill. Rev. Stat., ch. 24, § 11-48.2-6 (1976); Va. Code § 10-
139 (1978). The New York City Landmarks Preservation Law departs drastically from 
these traditional, and constitutional, means of preserving landmarks.

RAILBANKINGRAILBANKING

A GOOD IDEA?
Or 

A TAKING?
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RAILBANKINGRAILBANKING NEW YORKNEW YORK

Hudson Valley Rail TrailHudson Valley Rail Trail

RAILBANKING is 

----A method by which (rail) lines 
proposed for abandonment can be 
preserved by interim conversion to trail 
use.  

National Trail Systems Act
1983 as an amendment to Section 8(d) 

RAILBANKINGRAILBANKING
RAILBANKING is 

--- Rail banking is a 
voluntary agreementvoluntary agreement 
between a rail carrier 
proposing to ABANDON
a right-of-way and a party 
interested in converting it 
to a trail
(trail sponsor). 

RAILBANKINGRAILBANKING
RAILBANKING

“Interim Trail Use” or 
“Trail Use Conditions” isTrail Use Conditions  is 
synonymous with “Rail 
Banking.” 
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RAILBANKINGRAILBANKING
NEW YORK
• The trail use request must include:  New York Statewide Trails Plan: Appendix I
-- a map which clearly identifies the rail corridor (including mileposts) which is 

proposed for trail use,
– - a statement of willingness to accept financial responsibility which indicates the 

proponent’sproponent s
– willingness to manage the trail, pay property taxes on the trail and accept 

responsibility for
– any liability arising from the use of the rail corridor as a trail,

• NYS OPRHP Page 1
- an acknowledgment that trail use is subject to the user’s continuing to meet the 
above
obligations, and the possibility of future reactivation of rail service on the corridor, 
and
- a “Certificate of Service” indicating that a copy of the trails use request has been 
served on the carrier seeking abandonment at its address of record.

RAILBANKINGRAILBANKING
RAILBANKING is 

--- Rail banking is a 
voluntary agreementvoluntary agreement 
between a rail carrier 
proposing to ABANDON
a right-of-way and a party 
interested in converting it 
to a trail
(trail sponsor). 

RAILBANKINGRAILBANKING
CASE LAW

Moody et.al. v. Allegheny Valley Land Trust,
930 A 2d 505 (P S 2007)930 A.2d 505 (Pa. Super.2007)

RAILBANKINGRAILBANKING
ISSUE

--- the issue in this case is whether an 
effort to rail bank a railroad right of wayeffort to rail-bank a railroad right-of-way 
via the private rail-banking process can be 
effective if the railroad does not agree to 
be bound to resuscitate service if directed 
to do so at a later date. 

RAILBANKINGRAILBANKING
RULE

--- the rule in this case is that “as long as 
the requirements of Section 1247(d) of thethe requirements of Section 1247(d) of the

• National Trails System Act are met, a 
railroad right-of-way is “railbanked” 
regardless of whether the rail operator 
agrees to resuscitate service 

RAILBANKINGRAILBANKING
RULE – Section 1247(d)

in the case of interim use of any established railroad 
rights-of-way pursuant to donation, transfer, lease, 

l th i i i t t ith [thsale, or otherwise in a manner consistent with [the 
National Act], if such interim use is subject to 
restoration or reconstruction for railroad purposes, 
such interim use shall not be treated, for purposes 
of any law or rule of law, as an abandonment of 
the use of such rights-of-way for railroad purposes
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RAILBANKINGRAILBANKING

ANALYSIS
--- The agreement between Conrail and the AVLT 
provides that Conrail can provide rail service in the 
future In addition the AVLT appended afuture. In addition, the AVLT appended a 
Declaration of Railbanking to the deed. With this 
Declaration the AVLT confirmed that it would 
preserve the right-of-way for future rail use while 
allowing interim trail use, consistent with Section 
1247(d) of the

• National Act 

RAILBANKINGRAILBANKING
CONCLUSION/HOLDING

--- the rule in this case is that 
“as long as the requirementsas long as the requirements 
of Section 1247(d) of the

• National Trails System Act are 
met, a railroad right-of-way is 
“railbanked” regardless of 
whether the rail operator 
agrees to resuscitate service 

SLIDESLIDE

• Intentionally left blank

Thank you!Thank you!

QUESTIONS?



 
 

 

 

 

 

The “FINES” have inherited a piece of property from mommy and daddy.  Mommy and daddy had a 
shack in the middle of the lot.  Mo, Larry Curley, and Shemp have come to you and you are lucky enough 
to land the proposed subdivision.  The sketch above is provided to you, with the minimum lot sizes and 
it preserves the swimming pool.  The brothers wish to keep the luxury pond and have each with equal 
access to the pond for bathing and swimming purposes.   

 

The brothers want to construct a pool in between lots 2 and 3 as shown.  As the subdividing surveyor 
(apart from advising they obtain BMT as legal counse) how can they accomplish their desires/wishes in a 
manner acceptable to each: 

1.  An equitable servitude 
2. Fee Simple grant with conditions 
3. Covenant against partitioning the property 
4. Grant cross easements. 

The Brothers want the property and this agreement to be permanent, but are not sure as Shemp may 
want to go to Florida to retire soon (He hit it big time in film).  The brothers want to include the 
purchaser in the “deal” if they like him, but want to exclude him/her if they do not.  The owner of Lot2 
and Lot 3 are particularly concerned if this should happen.  It has not been decided which FINE gets the 
finest lot(s).  How do you accomplish this? 

 A simple cross easement agreement/indenture  ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐   A Trust 

A Zoning Change ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐  A cross easement indenture with restrictions on the 

 property (restrictive covenants) 

As part of the plan, the brothers want a system established such that each pays equal shares for 
maintenance and construction costs of the pool.  You would recommend that they: 

Enter into reciprocal servitudes  ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ Form a co‐operative 
Ownership as tenants in common via deed ‐‐‐‐‐‐Affirmative covenant 

 

LOT 1  LOT 2 LOT 3 LOT 4
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NEW YORK - Public Trust Doctrine 
 

"The Public Trust Doctrine provides that public trust lands, waters, and living 
resources in a State are held by the State in trust for the benefit of all of the people, 
and establishes the right of the public to fully enjoy public trust lands, waters and 
living resources for a wide variety of recognized public uses". *  

In New York State the public trust waters are the waters of the State, and the public 
trust lands are the lands now, or formerly, beneath those waters to the high water 
mark. The living resources inhabiting or dependent on these lands and waters are 
also subject to the Public Trust Doctrine. On Long Island, as a result of colonial era 
grants, some of these public trust lands are held by the towns. 

The Public Trust Doctrine is particularly important in establishing the public's right 
to use and pass over the foreshore of tidal waters. In Tucci v. Salzhauer (336 
NYS2d 721), a case involving the use of land in Hempstead Harbor, the court 
defined the public's rights in the foreshore: 

When the tide is in, he may use the water covering the foreshore for boating, 
bathing, fishing, and other lawful purposes; and when the tide is out, he may pass 
and repass over the foreshore as a means of access to reach the water for the same 
purposes and to lounge and recline thereon. 

New York courts have long upheld the principle stated in Illinois Central Railroad 
v. Illinois, 146 U.S. 387 (1892). In this landmark case, the Supreme Court held that 
the state cannot divest itself of its public trust interest. The court said that the 
state's title to underwater land: 

. . . is a title different in character from that which the state holds in lands intended 
for sale . . . It is a title held in trust for the people of the state that they may enjoy 
the navigation of the waters, carry on commerce over them, and have liberty of 
fishing therein freed from the obstruction or interference of private parties. 

Rivers whose bed and banks are in private ownership may also provide 
opportunities for public use, including incidental portage on riparian lands, if they 
are navigable-in-fact. The ability of a river to accommodate recreational uses, such 
as canoeing and kayaking, can establish that a river is navigable-in-fact, 
Adirondack League Club v. Sierra Club, 92 N.Y. 2d 591 (1998).  

New York State has the power to grant interests in state-owned underwater lands to 
owners of adjacent uplands, subject to the restrictions of the Public Trust Doctrine. 



In Coxe v. State, 144 N.Y. 396 (1895), the Court of Appeals said that the title of 
the state to the foreshore is: 

[A] sovereign right, and it has been said that a trust is engrafted upon this title for 
the benefit of the public of which the state is powerless to divest itself . . .The title 
which the state holds and the power of disposition is an incident and part of its 
sovereignty that cannot be surrendered, alienated or delegated, except for some 
public purpose, or some reasonable use which can fairly be said to be for the public 
benefit.  

In 1992, the legislature amended the Public Lands Law (Laws of 1992, c. 791) 
codifying, in part, the Public Trust Doctrine. The legislature found that regulation 
of projects and structures, proposed to be constructed in or over public trust lands 
and waters, was necessary to responsibly manage the public's interests in trust 
lands. Additionally, the law restricts alienation into private ownership of public 
trust lands owned by the state. The intent of the amendment was also to ensure that 
waterfront owners' reasonable exercise of riparian rights and access to navigable 
waters did not adversely affect the public's rights. The legislature stated that use of 
trust lands is to be consistent with the public interest in reasonable use and 
responsible management of waterways for the purposes of navigation, commerce, 
fishing, bathing, recreation, environmental and aesthetic protection, and access to 
the navigable waters and lands underwater of the State. 

Riparian and littoral property owners, have a right to use or cross public trust lands 
and waters to gain access to navigable waters. However, the method and manner 
by which they gain access is determined and limited by the effects on the public's 
rights, local conditions and custom, and applicable State and local regulations. 

Understanding both what the Public Trust Doctrine says about the rights of the 
public and the rights of riparian or littoral property owners in general and what the 
specific history of how public trust lands have been managed along a community's 
shoreline is critical in managing the waterfront. 

In the 19th and 20th centuries many grants of public trust lands were made to 
private interests to promote the commerce of the State and for other purposes. 
These grants were particularly prevalent in the cities and villages of the State 
where development was concentrated. In many instances the underwater lands 
conveyed were subsequently filled. As a result a community's current shoreline is 
often not its original natural shoreline. Since these filled lands were imbued with 
the public trust and the conveyances were usually less than a fee interest or had 



conditions attached, certain public rights in these lands may continue to exist. This 
situation can be particularly useful in obtaining public access and other public 
benefits as the waterfront is redeveloped for new uses. Also the State may revoke 
grants when the uses proposed are not in conformity with the Public Trust 
Doctrine, Smith v. State 153 A. D. 2d 737 45 N.Y.S. 2d 203 (2nd Dept. 1989). 

The New York State Office of General Services is generally the current custodian 
of public trust lands. They have records of all conveyances and the original 
shoreline, which may be of use to communities working on plans or projects to 
make the most of their waterfront. 

References: 

Long Island Sound Coastal Management Program Volume II, New York State 
Department of State, 1999, pp.178-185. This document discusses the Public Trust 
Doctrine for the Long Island Sound shore of New York State. 

*Putting the Public Trust Doctrine to Work, Coastal States Organization, 1997. 

Underwater Lands and the Public Trust Doctrine (a working paper of the Long 
Island South Shore Estuary Comprehensive Plan), New York State Department of 
State, 1997. 

Village of Mamaroneck Underwater Lands Study, Final Report, Village of 
Mamaroneck Coastal Zone Management Commission, 1989. This study is a good 
example of a complete survey of the status of public trust lands in one community. 
Appendix D is a detailed description of the information available from the 
NYSOGS. 
 



New York state buys easement rights to 89,000 acres in Adirondacks 

December 30th, 2010 by Brian Mann  

Environmental groups are praising the state of New York for its decision to buy 
conservation and recreation easements on nearly 90,000 acres of timberland in the 
Adirondacks. 

The deal – involving lands once owned by the Finch Pruyn paper company — was 
brokered by the Adirondack Nature Conservancy. 

According to a statement issued yesterday, New York state will pay 30 million 
dollars to protect the land and buy recreation access. 

The money will come from the state’s Environmental Protection Fund. 

Bill Ulfelder, director of the Nature Conservancy in New York, called yesterday’s 
news “a great day for all New Yorkers.” 

The deal also drew praise from George Canon, town supervisor in the town of 
Newcomb. 

“This easement is a step toward making Newcomb a central hub for snowmobiling 
and winter recreation,” Canon said, in a statement. 

Much of the land will continue to be harvested for timber, which will go to supply 
the Finch, Pruyn mill in Glens Falls. 

The Nature Conservancy still holds title to more than sixty thousand acres of land 
once owned by Finch Pruyn. 

The green group hopes that land will eventually be added to the Adirondack forest 
preserve. 

Here's the full release, with tons of quotes from various interested parties, released 
by TNC: 

   



KEENE VALLEY, NY (December 30, 2010) – The Nature Conservancy announced a 
historic land agreement with New York State that supports timber industry jobs, 
boosts the State’s recreation and tourism economy and, at the same time, 
preserves 89,000 forested acres concentrated in the geographic heart of the 
Adirondacks. The agreement transfers a conservation easement of commercial 
working forest in the Adirondacks once owned by paper manufacturer Finch, 
Pruyn to New York State.  
“This is a great day for all New Yorkers – it’s about finding a healthy balance 
between nature and people,” said Bill Ulfelder, state director of The Nature 
Conservancy in New York.  “This historic agreement will secure public access to 
lands, lakes and waterways, many for the first time, creating new recreational 
opportunities for the public and, at the same time, supporting the economy of the 
Adirondack region and the entire state. This agreement protects some of the 
region’s largest intact and biologically diverse lands from commercial and private 
land development.” 
The state’s acquisition of the easement will have a major positive impact on both 
state and local economies. Protecting this natural land, owned by ATP Timberland 
Invest, provides a boost to the economy by helping to keep the forest products 
industry–an industry that supports more than 50,000 jobs and injects $9 billion 
into the state’s economy every year—both competitive and viable. A related 
“fiber supply agreement” tied to these lands helps to maintain the century‐old 
link between the property and local manufacturing jobs at the Finch Paper mill, a 
Glens Falls, NY‐based employer of more than 750 workers.  
Additionally, protecting this Adirondack property adds immeasurable value to the 
region as a major travel and recreation destination.  Ten million people visit the 
Adirondack Park annually, supporting one out of every five jobs in the area, and 
visitors spend more than $1 billion at local inns, restaurants, convenience stores 
and outdoor outfitters. The easement has the additional benefit of attracting new 
visitors to the park by securing new public access to lands and waterways, 
including permanent snowmobile trails widely viewed by local communities as 
economic lifelines during long winter seasons.  
New York State paid $30 million for the conservation easement, which includes 
specific recreation rights to the land, with money allocated for this purpose in last 
year’s Environmental Protection Fund (EPF).  The local communities (27 towns) 
where the properties lie have all approved this purchase.  
“Forests are a true multi‐purpose resource,” said Roger Dziengeleski, Vice 
President and Senior Forester for Finch Paper LLC, who also serves on the boards 



of the Society of American Foresters and the Empire State Forest Products 
Association.  “This agreement ensures that these forests will continue to provide 
wood for paper and lumber, homes for a wide diversity of wildlife, four‐season 
recreational opportunities for people and clean air and water.” 
“The Adirondacks are repeatedly picked by AAA as New York’s number one 
destination for leaf peeping,” says Jim McKenna, a representative of the 
Adirondack Regional Office of Sustainable Tourism. “Many of the lands protected 
by this agreement are the very places people travel here to see in all of their 
autumn splendor—helping to increase economic activity to our communities.” 
The agreement also protects outdoor traditions such as hunting, fishing and 
snowmobiling which are important parts of Adirondack culture. According to New 
York State Snowmobilers’ Association (NYSSA) executive director Dave Perkins, 
“Snowmobiling generates $800 million in spending per year in New York State. If 
you look at a statewide map of the trail system, there’s a hole in Essex County, 
which means we’ve been missing out on a share of that money as a result. The 
trails we can now use because of this conservation easement are helping to fill 
that gap in a big way.”  
“This easement is a step toward making Newcomb a central hub for snowmobiling 
and winter recreation. It’s pretty great to get some real economic benefit from 
it,” said Newcomb Town Supervisor George Canon, who also noted that the trails 
from Newcomb to Long Lake and to Indian Lake will be open this season and links 
to the east are in the works.  
“Indian Lake has been paying to lease snowmobile trails on an annual basis,” said 
Indian Lake Supervisor Barry Hutchens.  “Now, with the uncertainty associated 
with year‐to‐year leasing erased, we see these trails as permanent and valuable 
assets that can help our struggling winter economy and our town budget 
appropriations.” 
Just as important as the economic benefits of this historic agreement are the 
environmental benefits of New York’s investment, which include clean air and 
water. Protecting forests maximizes nature’s filtration capacity, making the water 
in rivers, streams, ponds and lakes that run through them safer to drink and less 
costly to treat.  More than 270 miles of rivers and streams concentrated near the 
uppermost reaches of the Hudson River will continue to flow through intact 
forests as a result of this conservation effort. Forests also filter and clean our air, 
removing harmful pollutants and providing oxygen.  
 



Conserving the former Finch, Pruyn Forestlands 
In recognition of their extraordinary ecological and economic value, the 
Conservancy purchased 161,000 acres of the Finch forestland in the Adirondacks 
for $110 million in 2007.  The overall conservation plan for the future of the 
property was developed by the Conservancy and New York State after extensive 
consultation with local government officials and other stakeholders. The final 
historic agreement balances economic development, recreational needs, and 
ecological protections. Key elements of the plan call for more than 90,000 acres 
to be protected through a working forest conservation easement , 65,000 acres to 
be transferred over the coming years to New York as new public lands, and 1,100 
acres to be set aside for community purposes in Newcomb, Long Lake and Indian 
Lake. Today’s announcement marks a major milestone in moving the overall plan 
forward.  
“The Adirondack Park is one of the state’s proudest legacies and most notable 
tourism destinations,” said Michael Carr, executive director of the Adirondack 
Chapter of The Nature Conservancy. “In developing some of the conservation 
easement provisions, we followed the lead of local officials who linked the 
properties with quality of life, business and tourism opportunities. This project 
illustrates how ecological conservation and economic activity are mutually 
reinforcing.”  
The Nature Conservancy 
The Nature Conservancy was founded in 1951 and is the leading conservation 
organization in the world, working to protect ecologically important lands and 
waters for nature and people.  The organization, which operates in 50 states and 
more than 30 countries, has protected 120 million acres of land and 5,000 miles 
of rivers worldwide.  For more than half a century, the Conservancy in New York 
has successfully worked to protect and preserve over 1 million acres of priceless 
land.  At the same time, the Conservancy in New York has sustained a productive 
public‐private partnership with individual and corporate landowners while 
supporting the state’s vision to preserve its lands and waters as a legacy for 
current residents as well as future generations.  For additional information about 
The Nature Conservancy and the conservation plan for the former Finch lands, 
please visit www.nature.org/newyork.  
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The Law of Easements 

Today's marketplace is extremely competitive and our clients are extremely well 
educated in all aspects of the real estate transaction.  In order to establish the 
highest and best use for the property you are marketing, your knowledge of 
easements is essential.  Knowing what to do can often open the door to countless 
possibilities. 
For example, knowledge of easements and what easements benefit or encumber a 
property may open the door to establishing a value far in excess to that which was 
originally projected. 
First, let’s cover the basics. 
An easement is the limited right of use given by an owner to another party to use 
(usually) a portion of the owner's land. There are easements for ingress and egress, 
easements to utilize wells, easements to hook into a sewer or water lines, party 
wall easements and easements for electric or gas lines, just to name a few.   An 
easement may either benefit or encumber a parcel of land. The benefited property 
is called the Dominate Estate and the encumbered property is called the Servient 
Estate. Certain obligations of the benefited party are often incorporated into the 
easement.  For example, if a party is given the right of ingress and egress over a 
certain Right of Way located on the adjoining property, the benefited party may 
also have to assume the obligation of maintaining this right of way.  Another 
example of this is when rights are given for the use of a neighbor's well.   The party 
benefited by the well easement may have to assume all or a percentage of the 
maintenance fees for the well. 
 At times Mutual Easements are created.  An example of a Mutual Easement is a 
Driveway Easement, wherein two (2) adjoining property owners have the mutual 
right to use a common driveway for ingress and egress to their respective garages.  
It is extremely important to have an accurate search done on a property to 
determine if there are any easements which encumber the property and just as 
importantly, to determine if there are any easements benefiting the property.  
Wouldn't you want to know if the parcel you are marketing has a 50' right of way 
to the road in the back which gives you an automatic access out, increasing the 
possible lot subdivision to 49 from 24 and cutting the cost of paving the road to 
almost half?  You bet you would.  And wouldn't you also want to know if 40 years 
ago your parcel was given rights to use a certain private beach?  Music to my ears. 
On the flip side, you would also want to know if the parcel you were listing had a 
fifty (50) foot right of way running right down the middle of it or if the property 
had a utility easement that would interfere with the placement of a warehouse. 
Reviewing the deed of record will not give you an accurate picture of what 
easements if any cross your property.  If the deed does not recite a right of way or 



easement, and a right of way or easement was given by any of the parties in the 
chain of title that right of way or easement still exists.   
To accurately determine whether or not an easement or right of way encumbers the 
property in question, the chain of title must be established. Further, each and every 
conveyance that was made by any party in the chain of title must be read to see if 
an easement or right of way was given which encumbers the property.    
A standard title search will not disclose all possible easements that may benefit a 
parcel of land.  A special "Grantee Search" or "Block and Lot Search" must be 
ordered to establish if any easements were conveyed by neighboring property 
owners which benefit your chain of title.  Easements benefiting your property may 
increase its value and therefore should be explored at the earliest possible time. 
Easements and right of ways are extremely important when determining the 
highest and best use of Real Estate in today's marketplace.  Bring your expertise in 
these matters to the forefront to best serve your client. 
For any specific questions, please feel free to contact us directly. 
Case Law For the So Inclined: 
It has been well established that "an easement created by grant, express or implied 
can only be extinguished by abandonment, conveyance, condemnation, or adverse 
possession."  Gerbig v. Zumpano, 7 N.Y.2d 327 (1960).   
Non use of an easement does not render it void.  The only way an easement can be 
estinguished is if the benefited party releases the easement. (McIntrye v. Estate of 
Keller NYLJ 21507 p. 19 col. 1 Supreme Ct., Bronx City Hunter,J.) 
Misuse or excessive use of an easement is cause for an injunction to be made 
against the errant party, but in not cause for the extinguishment of the easement.  
(McCullough v. Broad Exch. Co., 101 A.D. 566, affd. 184 N.Y. 592) 
New York case law has long held that express easements are determined by the 
intent of the parties. "A landowner burdened by an express easement of ingress and 
egress may narrow it, cover it over, gate it or fence it off, so long as the easement 
holder's right of passage is not impaired."   
 Lewis v. Young New York Law Journal, 10/28/98 at page 25 "In the absence of a 
demonstrated intent to provide otherwise, a landowner, consonant with the 
beneficial use and development of its property, can move the right of way, so long 
as the landowner bears the expense of the relocation and so long as the change 
does not frustrate the parties' intent or object in creating the right of way, does not 
increase the burden on the easement holder, and does not significantly lessen the 
utility of the right of way." 
 



ATTORNEY WRITES

By Clifford H. Bloom
Law Weathers

800 Bridgewater Place
333 Bridge Street, N.W.

Grand Rapids, Michigan 49504-5320

No Good Deed Goes Unpunished!

In my prior columns and articles, I have discussed the Michigan common law doctrines

of prescriptive easement and adverse possession. These are sometimes referred to by laypeople

as “squatter’s rights.” Adverse possession involves a property owner actively possessing and

controlling a portion of the land of the adjoining landowner for 15 years or more and the

claiming party (the “claimant”) obtains title to that land via court action after the 15 years has

passed. A prescriptive easement claim is similar to an adverse possession claim, but a successful

claimant only obtains a permanent easement because while the land of the neighbor was used

extensively (often, for travel) for 15 years or more, the claimant did not possess and control the

land exclusively.

The burden of proof is on the claimant to prove all the elements of a prescriptive

easement or adverse possession claim in court. First and foremost, the use of the property of

another must be adverse or “hostile.” That does not mean that the claimant must use the

adjoining or nearby property in a mean, nasty, or ornery way. Rather, for a use to be adverse or

hostile means that such use is contrary to the property rights of the true owner of the underlying

land. An adverse possession or prescriptive easement claimant must also prove in court that his

or her use was continuous for 15 years or more (uninterrupted), done in a very highly visible

fashion, and was without the permission or consent of the true property owner.
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Adverse use for 15 years or more will not ripen into a permanent prescriptive easement or

title via adverse possession unless the claimant files and pursues a lawsuit successfully.

Amazingly, if an adjoining or nearby property owner obtains a permanent easement or title to a

chunk of land owned by someone else via prescriptive easement or adverse possession, the

winning party need not pay the owner of the underlying land any compensation for the loss of

their property right. That strikes many people as odd and unfair.

Perhaps the most difficult aspect of the prescriptive easement or adverse possession

doctrines for nonlawyers to understand is that where the underlying property owner can prove

that he or she gave the claimant permission to use the disputed property, there can be no

prescriptive easement or adverse possession claim. Remember, a claimant can prevail under

those doctrines if and only if the use by the claimant was adverse, hostile, and without the

permission or consent of the true landowner.

Unfortunately, permission or consent by the underlying property owner can usually only

be proven where there is a written letter or agreement giving consent or permission or there is

strong evidence that express oral permission or consent was given by the owner of the

underlying property. Implicit permission or use by a friend without the express granting of

permission or consent (whether oral or written) is generally insufficient to defeat a prescriptive

easement or adverse possession claim.

Prescriptive easement claims are often used by backlot property owners to either gain

lake access easements across the property of a riparian landowner or to expand the scope of

usage rights for an existing lake access easement. For example, suppose that Bill Smith owns a

lakefront lot (Lot 1) on Bass Lake. Sue Jones owns a nonlakefront or backlot (Lot 2) across the

street and behind Lot 1. Lot 2 has the benefit of a long-existing recorded 10-foot-wide easement
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across Lot 1 to Bass Lake. The document that created the lake access easement in favor of Lot 2

states that it is an “easement for ingress and egress to Bass Lake.” Longstanding Michigan

appellate case law has interpreted those types of easements as allowing beneficiaries use of the

easement for travel purposes only (for example, walking to and from the lake, swimming, ice

fishing in the winter, hand-carrying a canoe to and from the lake—but not storing it—and similar

activities). Such easements normally cannot be used for dockage, permanent boat moorage,

lounging, sunbathing, a swim raft, or similar uses or activities. See Delaney v Pond, 350 Mich

685 (1957); Dyball v Lennox, 260 Mich App 698 (2003); Hoisington v Parkes, unpublished

Michigan Court of Appeals decision issued March 12, 1999; 1999 WL 33454008 (Docket

No. 204515).

If Sue Jones places a dock and boat at the end of the easement at the lake and Bill Smith

files a lawsuit, Bill Smith will almost always win in court because the type of lake access

easement involved normally cannot be used for dockage or permanent boat moorage. However,

in many cases, someone in Sue Jones’s situation will claim that she (and her predecessors as to

Lot 2) maintained a dock and permanent boat moorage at the end of the easement for more than

15 years, and as such, has a permanent prescriptive easement to continue such use. And, in

many cases, Sue Jones will prevail if the evidence in court demonstrates all of the elements of a

prescriptive easement (uninterrupted use for in excess of 15 years, lack of permission, a highly

visible use, etc.).

Even if Bill Smith can prove in court that he was a friend of Sue Jones, that they

socialized frequently and that, as a result, she had “implicit permission” to put a dock and boat at

the end of the easement, that frequently will not be enough to defeat a prescriptive easement of
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the type asserted by Sue Jones. Only express written or oral permission can defeat the

prescriptive easement claim.

Hundreds of riparian property owners throughout the state have reacted with disgust and

incredulity when it later turns out that their neighborly attitude in allowing a backlot property

owner to maintain a dock and boat(s) on an easement (where such uses would normally not be

permitted) has resulted in a betrayal by the backlot property owner that is ultimately sanctioned

by the courts. Many riparian owners now wish that they had known the law of prescriptive

easement years ago, that they had granted express permission to an ungrateful backlot property

owner via certified mail or that they had required the backlot property owner to remove the dock,

boats, and other offending items from the easement before 15 or more years had passed. Hence,

the applicability of the old saying, “no good deed goes unpunished.”

Unfortunately, lawsuits prompted by the prescriptive easement doctrine often resemble

more of a game than a serious real property dispute, although the consequences may be very

serious. In addition, more than one riparian property owner has been appalled to find out that

backlot property owners or their neighbors sometimes misrepresent in court what has occurred in

the past at the easement, or are grossly mistaken in their recollections.

What is a riparian property owner to do? If the neighbor of a riparian property owner is

using or encroaching onto the riparian property owner’s property, or a lake access easement

exists that one or more backlot property owners are misusing, the riparian property owner should

act immediately to either have the encroachment removed (or have the improper uses on the

easement cease) or enter into a written agreement with the offending party indicating that

consent and permission have been granted and can be withdrawn by the riparian property owner

at any time by the appropriate written notice. Is simply sending a letter to the offending party
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granting immediate consent or permission sufficient? Probably, although the case law is not

entirely clear on that point. All in all, a written agreement signed by both parties is preferable. If

a letter is used, it should be sent certified mail with a return receipt. Furthermore, all owners of

the offending backlot or adjoining property should sign the agreement or the letter mail receipt.

Won’t proposing a written agreement to a friend who is an adjoining property owner or

backlot owner ruin the friendship? Not if done properly. The riparian property owner can

explain that he or she has no problem with their friend continuing to use the property at issue, but

that the riparian landowner’s attorney has indicated that they really must enter into that type of

agreement in order for the use to continue so that no future claim will occur, particularly after the

friend sells the adjoining lot or backlot.

For more information about prescriptive easements and adverse possession, please also

see my earlier article in the February, 2003 issue of The Michigan Riparian Magazine.


	dESCRIPTION
	Binder2.pdf
	cOVER SHEET 2B
	Binder2.pdf
	Binder1.pdf
	NY COVER SHEEET
	biography BMT 2011[1]
	pRESENTATION COVER SECTION.pdf
	Actual grey handouts of presentation.pdf
	FINE Example
	NEW YORK public trust doctrine
	New York state buys easement rights to 89
	rails to trails in NY

	NY The Law of Easements
	NoGoodDeedGoesUnpunished

	ESMT ARTICLE COVER


