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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO
CASE NO. 15-cr-00073-PAB
UNITED STATES OF AMERICA,
Plaintiff,
v.
KENNETH BREWINGTON,
Defendant.
______________________________________________________________________________
REPLY TO THE GOVERNMENT’S RESPONSE
TO DEFENDANT’S MOTION FOR RELEASE PENDING RESENTENCING
______________________________________________________________________________
Mr. Kenneth Brewington, through his counsel Mary V. Butterton, respectfully moves this
Court to release Mr. Brewington on conditions pending his resentencing hearing set for May 1,
2020, and submits this Reply to the Government’s Response to Defendant’s Motion. The need
for his release becomes more urgent by the day; since the date of the filing of his initial motion
one week ago, cases of COVID-19 at Mr. Brewington’s facility have increased by 700%. 1
I.

This case is governed by subsection (a) of 18 U.S.C. § 3143, and the Government
does not dispute that Mr. Brewington would prevail under subsection (a).
The Government argues that the question of Mr. Brewington’s release pending

resentencing is governed by the strict standards of 18 U.S.C. § 3143(b), rather than the more
lenient standards of § 3143(a). 2 The Government is wrong. The text of those statutes compels the
conclusion that subsection (a) applies, and the Government’s non-precedential, out-of-circuit
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See https://www.bop.gov/coronavirus/ (updated at 3 p.m. daily).

In fact, the Government repeatedly says (at 1, 3, 4, 13) that the Court should apply “18 U.S.C.
§ 1343(b),” which is not a statute that exists. Mr. Brewington assumes that the references to “§ 1343(b)”
are intended to invoke 18 U.S.C. § 3143(b).
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authorities saying that subsection (b) governs must be rejected as being in derogation of the
statutory text. Because the Government makes no argument that Mr. Brewington should be
detained rather than released if subsection (a) applies, the Court should release Mr. Brewington
for the reasons stated in his Motion.
Subsection (a) says that it applies to the question of “[r]elease or detention pending
sentence” and to “a person who has been found guilty of an offense and who is awaiting
imposition or execution of a sentence.” The question of Mr. Brewington’s release or detention
arises “pending sentence,” and Mr. Brewington is “a person . . . who is awaiting imposition . . .
of a sentence.” The Tenth Circuit vacated the sentence previously imposed by this Court. See
United States v. Brewington, 944 F.3d 1248, 1258 (10th Cir. 2019) (“we vacate the sentence and
remand for resentencing”) (emphasis added). Thus, Mr. Brewington no longer has a sentence; his
sentencing is currently scheduled for May 1, 2020. Contrary to the Government’s position, it
makes no difference that the proceeding scheduled for May 1, 2020, can be labeled a
“resentencing.” That’s because “when a court vacates an order previously entered, the legal
status is the same as if the order never existed.” United States v. Jerry, 487 F.2d 600, 607 (3d
Cir. 1973). Thus, “when a sentence has been vacated, the defendant is placed in the same
position as if he had never been sentenced.” United States v. Maldonado, 966 F.2d 598, 599 (2d
Cir. 1993). Here, the sentence vacated by the Tenth Circuit effectively “never existed,” and Mr.
Brewington is “in the same position as if he had never been sentenced,” which places him in the
same position legally as a person pending a first sentencing. Thus, subsection (a) plainly applies
to this situation.
It is equally plain that subsection (b) does not apply. That subsection applies to the
question of “[r]elease or detention pending appeal” and requires a showing “that the appeal is not
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for the purpose of delay and raises a substantial question.” The Tenth Circuit has issued its
mandate in Mr. Brewington’s case, meaning that there is no “pending appeal.” Further, it’s
nonsensical to ask whether what’s happening in Mr. Brewington’s case is “for the purpose of
delay”—how could a sentencing be conducted “for the purpose of delay”?—and it makes no
sense to ask whether an appeal that does not exist “raises a substantial question.” The entire
inquiry is just inapposite.
There’s no Tenth Circuit case suggesting that this Court should disregard the clear text of
18 U.S.C. § 3143, and this Court should reject as unpersuasive the cases cited by the
Government, just as several other district courts have done. See United States v. Ednie, No. 3:15CR-133-2, 2017 WL 6503401, at *1–*2 (N.D. Ohio Oct. 13, 2017) (unpublished) (applying
subsection (a) to the question of release or detention pending resentencing and rejecting the cases
cited by the Government on the ground that they are contrary to “the plain language of the
statute”); United States v. Pfeiffer, 886 F. Supp. 303, 305 (E.D.N.Y. 1995) (dismissing the
Seventh Circuit case cited by the Government as contrary to “the plain language of the statute”
and explaining: “A person whose sentence has been vacated is treated as a person who has not
been sentenced. Thus, for purposes of deciding whether to grant or continue bail, § 3143(a)
applies.”); United States v. Rutkoske, No. 03-CR-1452, 2008 WL 2018211, at *1 (S.D.N.Y. May
9, 2008) (unpublished) (rejecting the authorities cited by the Government and following Pfeiffer).
In opposition to applying subsection (a), and in favor of applying subsection (b), the
Government showcases the Fifth Circuit’s decision in United States v. Olis, 450 F.3d 583 (5th
Cir. 2006), the most thoroughly explained of the decisions favoring its position. But Olis all but
admits that it is overriding the text of the statute in favor of its own policy views. Olis
acknowledges that the “plain language” of “subsection (b)’s ‘pending appeal’ language envisions
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a defendant, unlike Olis [or Mr. Brewington], who has a pending appeal.” Id. at 586–87
(emphasis in original). Nevertheless, Olis chooses to wrench resentencings from their obvious
home in subsection (a)’s “pending sentence” language and cram them into subsection (b)’s
plainly inapposite “pending appeal” language because doing so comports with what the Fifth
Circuit surmises to be “the goals of the statute and common sense.” Id. at 596. This isn’t how
statutory interpretation works. What the Eastern District of New York said of United States v.
Holzer, 848 F.2d 822 (7th Cir. 1988), is equally true of the Fifth Circuit’s decision in Olis: in
reaching the conclusion that subsection (b) rather than subsection (a) applies, “the court of
appeals . . . focused on its desired result—continued incarceration—rather than on the language
of the statute.” Pfeiffer, 886 F. Supp. at 304.
Further, the policy opinions that the Fifth Circuit offers in an effort to justify overriding
the statutory text are unpersuasive on their own terms. According to the Fifth Circuit, “[b]reaking
a sentence in the middle does not promote any end other than reducing the effective penalty by
allowing a holiday or, worse, providing an opportunity to escape.” Olis, 450 F.3d at 586 (quoting
United States v. Krilich, 178 F.3d 859, 861–62 (7th Cir. 1999). Thus, the Fifth Circuit thought it
undesirable for a defendant to “be temporarily released, only to return to prison to serve the
remainder of his sentence.” Id. But all of this erroneously assumes that (i) there is an existing
custodial sentence in place and (ii) the resentencing will result in more time in prison than a
defendant has already served. Unlike in subsection (b) cases—where there is an existing,
presumptively valid sentence in place—when a defendant’s sentence has been vacated (and thus
rendered a nullity), there’s no legal basis for a presumption that he will be sentenced to more
time in prison than he has already served.
Moreover, releasing a defendant pending resentencing serves many of the same important
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purposes that releasing a defendant pending sentencing may serve—including but not limited to
(i) giving the defendant a better opportunity to prepare for sentencing with better access to his
attorneys and to witnesses and evidence that may support his sentencing position and (ii)
ensuring that the defendant doesn’t serve more time in custody awaiting the resentencing hearing
than will be imposed. 3 And, of course, in Mr. Brewington’s case, release pending resentencing
will serve the compelling purpose of removing him from an environment in which a pandemic
virus that may well kill him is spreading out of control.
But all of this is beside the point. It’s not a court’s job to rewrite § 3143 because it thinks
that defendants like Mr. Brewington should be treated in the same manner as defendants who
have pending appeals. If the Department of Justice thinks that that’s a desirable policy outcome,
it should ask Congress to change § 3143(b) so that it’s no longer limited to defendants with a
“pending appeal.” As the law currently stands, § 3143(a) applies because the detain-or-release
question arises in Mr. Brewington’s case “pending sentence,” and Mr. Brewington is “a person
. . . who is awaiting imposition . . . of a sentence.” The Court should apply the law as written.
Applying the law as written, this is an easy case. Mr. Brewington’s Motion showed “by
clear and convincing evidence that [he] is not likely to flee or pose a danger to the safety of any
other person or the community if released.” 18 U.S.C. § 3143(a). The Government does not
argue otherwise or contend that Mr. Brewington should be denied release if § 3143(a) controls.
Because subsection (a) does control, Mr. Brewington’s Motion should be granted.

3

The Olis opinion misrepresents § 3143(a)’s legislative history as saying that the purpose of releasing a
defendant pending sentencing is simply to allow him to “get[] his affairs” in order. 450 F.3d at 586. In
fact, the legislative history says that that’s one valid reason for allowing self-surrender after sentencing
has already occurred. See S. Rep. No. 98-225, at 26 (1983). The Senate Report cited by Olis offers no
insight on the valid reasons for releasing a defendant pending imposition of a sentence—which are
multifarious.
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II.

Even if § 3143(b) applies, Mr. Brewington meets the standards for release.
Even if this Court used the standard required by 3143(b), Mr. Brewington still meets the

requirements of release. A defendant who has filed an appeal may be released if the judicial
officer finds
A) by clear and convincing evidence that the person is not likely to flee or pose a danger
to the safety of any other person or the community if released under section 3142(b) or
(c) of this title; and
(B) that the appeal is not for the purpose of delay and raises a substantial question of law
or fact likely to result in—
(i) reversal,
(ii) an order for a new trial,
(iii) a sentence that does not include a term of imprisonment, or
(iv) a reduced sentence to a term of imprisonment less than the total of the time
already served plus the expected duration of the appeal process.
If the judicial officer makes such findings, such judicial officer shall order the release of
the person in accordance with section 3142(b) or (c) of this title.
18 USCS § 3143(b)(1) (emphasis added). Again, while this statute is clearly written to apply to
defendants with a pending appeal, application of the standard here still supports Mr.
Brewington’s release. Mr. Brewington has plainly shown by clear and convincing evidence that
he is not likely to flee or pose a danger to anyone; that finding has been made by this Court
more than once and nothing in the Government’s filing indicates they dispute it. It is similarly
clear that these proceedings (while not an appeal) are not for the purpose of delay; the Tenth
Circuit found merit in Mr. Brewington’s appeal and remanded for resentencing.
a. Mr. Brewington has raised a substantial question of fact.
The facts surrounding the COVID-19 pandemic and its direct effect on Mr. Brewington’s
safety and health raise a substantial question of fact that is “one of more substance than
would be necessary to a finding that it was not frivolous. . .” United States v. Affleck, 765 F.2d
944, 952 (10th Cir. 1985). These new facts provide a basis for the Court to impose a sentence of
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time served plus home confinement, a basis not present at Mr. Brewington’s original sentencing
in August 2018.
b. This substantial question of fact is likely to result in a reduced term of
imprisonment at Mr. Brewington’s resentencing.
The presence of COVID-19 in the BOP generally and in Lompoc specifically are facts
likely to result in a sentence of time-served and home confinement at Mr. Brewington’s May 1,
2020 sentencing. This likelihood is supported by similar findings by courts around the country,
and by the Attorney General’s own recommendations regarding home confinement. See Exhibit
A. The Attorney General directs the BOP to “immediately review all inmates who have COVID19 risk factors, as established by the BOP, starting with inmates incarcerated at . . . facilities
where you determine that COVID-19 is materially affecting operations.” Id. And, since the
release of that memo on April 3, 2020, the number of cases within BOP have continued to rise at
an alarming rate:
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Notably, as of yesterday afternoon, the number of cases in the BOP had shot up to 241 total
inmates and 73 BOP staff across the BOP system. 4 Even more relevant, cases at Lompoc are
increasing at an even faster clip than the nationwide trend- from 4 cases as of April 1 to 35 cases
today, an increase of 700% within one week. Id. As of yesterday afternoon, Lompoc has the
third-highest number of COVID-19 cases in the BOP (behind only Butner, a medical facility, and
FCI Oakdale). Id. Despite the Government’s confidence in the BOP’s initiatives to control the
virus, the facts show that the initiatives are not working. This rising trend in COVID-19 infection
is only likely to increase – and probably exponentially before Mr. Brewington’s sentencing on
May 1.
The Government questions the risk that Mr. Brewington faces compared to the risk the
virus poses to other Americans not serving terms of incarceration. Doc. 336 at ¶ 8. But many
courts across the country have recognized “[i]ndividuals in carceral settings are at a
‘significantly higher’ risk of spreading infectious diseases.” Coronel v. Decker, No. 20-cv-2472
(AJN), 2020 WL 1487274, at *3 (S.D.N.Y. Mar. 27, 2020) (emphasis added); accord United
States v. Davis, 2020 WL 1529158, at *4 (D. Md. Mar. 30, 2020) (“The inability to practice
social distancing in jails makes ‘transmission of COVID-19 more likely.’”); United States v.
Harris, 2020 WL 1482342, at *1 (D.D.C. Mar. 26, 2020) (“The risk of the spread of the virus in
the jail is palpable. . . .”); Basank v. Decker, No. 20-cv-2518 (AT), 2020 WL 1481503, at *5
(S.D.N.Y. Mar. 26, 2020) (“The risk of contracting COVID-19 in tightly-confined spaces,
especially jails, is now exceedingly obvious.”); United States v. Ramos, 2020 WL 1478307, at *1
(D. Mass. Mar. 26, 2020) (“[I]t is not possible for a medically vulnerable inmate . . . to isolate
himself in [an] institutional setting as recommended by the CDC . . . .”) (emphasis added).
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See https://www.bop.gov/coronavirus/ (updated at 3 p.m. daily).
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All of the data (and analytic trends) compels but one conclusion: that continued
incarceration for Mr. Brewington would put him at extreme risk of severe illness or death.
Certainly, this significant fact makes it likely that a lesser term of incarceration will be imposed
at resentencing.
III.

Mr. Brewington has a release plan that provides much-needed protection from
COVID-19.
Attorney General Barr has recommended to BOP that, in light of the spread of the

coronavirus within prisons, “inmates with a suitable confinement plan will generally be
appropriate candidates for home confinement rather than continued detention[.]” See Exhibit A
at 2. Mr. Brewington has a clear, verifiable release plan, discussed in his Motion and reiterated
here; it can be implemented immediately and successfully, in a manner that responsibly complies
with all the public-health guidance surrounding the COVID-19 pandemic.
Upon release, Mr. Brewington would reside in Cherry Valley, California with his wife
Cheryl Brewington and his adult stepdaughter, Danielle Karady. Neither has experienced any
COVID symptoms, and both are following California’s stay-at-home order. Ms. Brewington is a
caregiver for two elderly clients (including Ken’s mother), and as such is an essential worker.
Importantly, however, she is the only person with whom these clients have outside contact.
The Government asserts that “[t]he Defendant has offered no specifics about why he
might be at greater risk of contracting COVID-19 in his camp than he would be living among the
civilian population in the Los Angeles area.” Doc. 338 at ¶ 9. The government has simply
chosen to ignore the reality of how prisons function. The implication that Mr. Brewington is
safer in a BOP facility (where social distancing is impossible) than in a private household with
only two other healthy adults is absurd; courts continue to find that release is the only tenable
solution in these circumstances. See United States v. Muniz, Case No. 4:09-cr-199, Dkt. No. 578
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(S.D. Tex. Mar. 30, 2020) (releasing defendant serving 188-month sentence for drug conspiracy
in light of vulnerability to COVID-19: “[W]hile the Court is aware of the measures taken by the
Federal Bureau of Prisons, news reports of the virus’s spread in detention centers within the
United States and beyond our borders in China and Iran demonstrate that individuals housed
within our prison systems nonetheless remain particularly vulnerable to infection.”); United
States v. Colvin, 2020 WL 1613943 (D. Conn. Apr. 2, 2020) (noting defendants multiple health
conditions and inability to social-distance in prison and concluding that “[i]n light of the
expectation that the COVID-19 pandemic will continue to grow and spread over the next several
weeks, the Court concludes that the risks faced by Defendant will be minimized by her
immediate release to home”).
CONCLUSION
This Court should apply the legal standard of 18 U.S.C. § 3143(a) to the facts here; the
standard under § 3143(b) does not apply. Under either standard, Mr. Brewington has met his
burden and should be released immediately. Mr. Brewington is a non-violent offender, with
medical conditions that put him at high risk of severe illness, and has a years-long demonstrated
history of compliance with release conditions. Keeping him at a facility with a multiplying rate of
COVID-19 puts his life at risk. Mr. Brewington asks this Court to release him under the provisions
of 18 U.S.C. §3143(a) or (b) and respectfully requests an order granting him temporary release
from detention pursuant to 18 U.S.C. §3142(i), to the custody of Cheryl Brewington and under any
additional conditions of release deemed necessary, pending his resentencing.
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Respectfully submitted,
VIRGINIA L. GRADY
Federal Public Defender

s/ Mary V. Butterton
MARY V. BUTTERTON
Assistant Federal Public Defender
633 17th Street, Suite 1000
Denver, CO 80202
Telephone: (303) 294-7002
FAX: (303) 294-1192
Mary_Butterton@fd.org
Attorney for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that on April 8, 2020, I filed the foregoing REPLY TO THE
GOVERNMENT’S RESPONSE TO DEFENDANT’S MOTION FOR RELEASE
PENDING RESENTENCING with the Clerk of Court using the CM/ECF system, which will
send notification of such filing to the following e-mail address:
Anna G. Kaminska, Assistant United States Attorney
U.S. Department of Justice-DC-1400 NY Ave.
E-mail: anna.kaminska@usdoj.gov
Kyle Hankey
U.S. Department of Justice-DC-1400 NY Ave.
E-mail: kyle.hankey@usdoj.gov
and I hereby certify that I have mailed or served the document or paper to the following non
CM/ECF participant in the manner (mail, hand-delivery, etc.) indicated by the non-participant’s
name:
Kenneth Brewington (via Mail)
Reg. No. 68770-112
c/o USP Lompoc

s/ Mary Butterton
MARY BUTTERTON
Assistant Federal Public Defender
633 17th Street, Suite 1000
Denver, CO 80202
Telephone: (303) 294-7002
FAX: (303) 294-1192
mary.butterton@fd.org
Attorney for Defendant
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EXHIBIT A
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