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Defender News
Last Quarter of 2015 Brings Few
Defense Wins in High Courts

absence of a recording. People v Durant, 2015 NY Slip Op
08609 (11/23/2015).

Decisions reported in this end-of-the-year issue of the
REPORT from the highest appellate courts in the nation
and New York State offer few grounds for celebration
(summaries begin on p. 12). Frustrating decisions in the
last three months of 2015 include the Supreme Court’s
rigid enforcement of restrictions on federal habeas relief
(White v Wheeler, No. 14–1372 [12/14/2015]) and the
Court of Appeals’ similarly confining decision regarding
the availability of coram nobis relief for failure by counsel
to inform a defendant about the right to appeal (People v
Rosario, 2015 NY Slip Op 09230 [12/16/2015]).
The Court of Appeals also opted for a very limiting
interpretation of when a case is final for purposes of
applying a new rule of federal constitutional criminal
procedure. Under People v Varenga (2015 NY Slip Op 09312
[12/17/2015]), defendants who do not timely appeal their
convictions or seek leave to file late notices of appeal
within the statutory time limit will not benefit from a new
rule that was announced after the deadline for a timely
appeal, but before the deadline for seeking to file a late
notice of appeal. The dissenting opinion by Judge Jenny
Rivera says the majority’s holding will lead to different
results for similarly situated defendants. A NYSDA publication about CPL 460.30 motions to file a late notice of
appeal is cited in footnote two of the dissent.
Note too the Court of Appeals’ continued adherence—over stinging criticism by outgoing Chief Judge
Jonathan Lippman—to the position that plea-based convictions can be upheld despite a court’s failure to tell the
defendant on the record about the trial rights that are
being waived. People v Conceicao, 2015 NY Slip Op 08615
(11/24/2015).
And in addressing the currently hot topic of the need
to record custodial interrogations, the Court of Appeals
ruled that while the better practice is for police to use
recording equipment at their disposal, failure to do so
does not invariably require courts to give an adverse
inference jury instruction against the prosecution as to the

Keep Challenging Accusatory Instruments
Some high court appeals did yield victories to criminal defense and family court litigants. In one case, the
Court of Appeals found that a lack of factual allegations
as to a defendant’s location at the time he was seen holding a bag of marijuana invalidated the accusatory instrument charging fifth-degree possession of the drug. People
v Afilal, 2015 NY Slip Op 08616 (11/24/2015). While other
accusatory instrument claims were rejected by the Court
of Appeals recently, advice given to REPORT readers
nearly a decade ago remains valid: “One of the most fruitful avenues of attack in a local criminal court case—and
yet one of the most commonly overlooked—is a challenge
to the sufficiency of the accusatory instruments.” Eric H.
Sills, “Avoid Common ‘Missed Opportunities’ in Local
Criminal Courts (Part I),” REPORT, Vol. XXI, No. 1 (Jan.Mar. 2006), p. 8.
A similar theme was offered at NYSDA’s 2015 Annual
Conference, where The Legal Aid Society’s John Schoeffel
presented CLE training on “Litigating Accusatory
Instruments in Criminal Court.”
And as reform efforts increase the number of public
defense clients who have counsel at their first appearance, opportunities for lawyers to examine and successfully challenge charging documents early in a case
should grow.

Standing Found for
Grandparents
Seeking Custody of
Grandchild
The grandparents of
a child who had lived
with them from infancy
until he was almost 10
years old were found by
the Court of Appeals to
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have standing to seek custody, even though the child’s
mother had regular contact with the child during that
time and held legal custody jointly with the father. The
grandparents demonstrated the requisite extraordinary
circumstances by showing that the mother had effectively
transferred custody by relinquishing her authority and
responsibility to make decisions about the child. Matter of
Suarez v Williams, 2015 NY Slip Op 09231 (12/16/2015).

Third Department Issues Decisions on
Attachment of the Right to Counsel
In November, the Third Department issued decisions
in two cases involving attachment of the right to counsel.
In People v Slocum (133 AD3d 972 [3rd Dept 11/12/2015]),
the court held that the defendant’s indelible right to counsel attached before he was interrogated where:
• the defendant was represented by a public defender in
an unrelated case;
• before the defendant was questioned and arrested on
new charges, the public defender advised the prosecution and law enforcement in writing that he represented the defendant, the defendant would qualify for
representation on any new charges, and the defender
knew that the client was a suspect in the homicide,
and asked to be contacted if the client was arrested
and/or detained and requested that they not interrogate the client without counsel present;
• the police who interrogated the defendant knew
about the letter, but instead of telling the defendant
about it, asked the defendant whether he felt he
should have an attorney and whether he planned to
use the public defender’s office to represent him
regarding the new charges, to which he replied,
“Yeah, probably”; and
• the interrogating officers then gave the defendant a
Miranda rights form, had him sign it, and began interrogating him.
The Third Department concluded: “a reasonable
police officer would have understood that defendant’s
statement was a request for counsel, requiring questioning without representation to cease ....” Even if the police
could have considered the defendant’s response equivocal, they had an obligation to inquire further to determine
if the indelible right to counsel had attached.
The Slocum court also held that the defendant’s statements to a child protective services caseworker should
have been suppressed as the caseworker was acting as a
law enforcement agent; the defendant’s right to counsel
had attached before the caseworker questioned him at
the jail, a sheriff’s investigator was present during the
questioning, and the caseworker “acknowledged that
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she works closely with the police in these types of investigations ....”
In the second case, People v Henry (133 AD3d 1085 [3rd
Dept 11/25/2015]), the Third Department held that the
police should have stopped questioning the defendant
about a shooting incident after the defendant said he had
an attorney and unequivocally invoked his right to
remain silent. In Henry, a video of the interrogation
showed that the defendant was in custody, was kept waiting, and then was forced to acknowledge he understood
his Miranda rights before the police allowed him to use the
bathroom, and when he returned from the bathroom and
learned that the police wanted to question him about a
shooting, he told them he had a lawyer. “‘[A] notification
that counsel exists’ is not” an unequivocal request for
counsel. However, when the questioning detective asked
if the defendant wanted to talk to the detective about the
shooting, the defendant clearly invoked his right to
remain silent by responding, “I don’t” and adding, “I
understand my rights and ... I don’t, ah, incriminate
myself over an assumption or anything like that. I can’t do
that for myself.” In a footnote, the court noted: “In light of
the reference by defendant to the fact that he had an attorney, it is troubling that the detective made no effort to
ensure that defendant was knowingly electing to proceed
without an attorney present ….”

Family Law News
In cases relating to family law practice, the Appellate
Division reversed a neglect finding for lack of imminent
danger or actual existence of impairment to the children
alleged to be neglected and a federal judge found that
questioning a child at school, about allegations of sexual
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abuse by the father, without letting her call her parents or
even advising her that she could leave or refuse to answer,
was unconstitutional. In other news of interest to Family
Court practitioners, NYSDA and others presented a firstof-its-kind statewide conference on parental defense and
the Indigent Legal Services (ILS) Office promulgated standards for representation of parents (and litigants with
similar roles) in state intervention cases.

This issue closes out the
THIRTIETH VOLUME of the REPORT!

Neglect Finding Reversed
In an appeal from a finding of neglect, the Fourth
Department found that the petition filed against the
mother two months after the children began residing with
their father, where they thrived, should have been dismissed. There was no “imminent danger” of physical,
emotional, or mental impairment of the children following their move from Lewis County to Jefferson County.
The Lewis County Department of Social Services (which
had sought at one point to withdraw the petition) failed to
show that the living conditions at the mother’s home,
where the children lived for 18 days before the father
obtained custody, caused actual impairment. The two witnesses for the petitioner were a caseworker, whose testimony at most showed that the home conditions and the
children’s dress and hygiene while with the mother were
less than optimal, and the father, who had no firsthand
knowledge of the petition’s allegations. The record shows
there was no effort to remove the children at the time, and
the mother improved the conditions of the home after the
first visit. Matter of Christian J.S., 132 AD3d 1355 (4th Dept
10/9/2015).

Questioning of Child at School without Parental
Knowledge or Cautions Unconstitutional
Federal Judge Sidney H. Stein found in August that
the Orange County Child Protective Services (CPS) and
law enforcement unconstitutionally seized a five-year-old
child when they interrogated her in an administrative
office at her school, behind closed doors and without
allowing her to call her parents or telling her she could
leave or decline to answer the questions. The questioning
stemmed from an allegation that her father had sexually
abused her. In an opinion read from the bench in the 42
USC 1983 action, Judge Stein granted summary judgment
to the plaintiff parents against the county. Phillips v County
of Orange, 10-cv-00239, 2015 US Dist. LEXIS 137662 (SDNY
8/20/2015).
As the opinion notes, the Second Circuit has not
directly addressed whether an in-school interview of a
child by CPS can constitute a seizure; it has held that CPS
workers could not remove a child from her school to a
hospital for a medical examination without a warrant or
parental consent (see Tenenbaum v Williams, 193 F3d 581
[2nd Cir 1999]). Other courts have held the interview can
November–December 2015

constitute a seizure. The New York Law Journal reported
that the parties were expected to engage in settlement
negotiations and that Orange County was going to review
its protocol based on the court’s decision.
The Phillips court left unresolved the question of
whether the school district was required to permit CPS to
interview children without parental consent or notification. The U.S. Supreme Court had an opportunity to
address this issue in Camreta v Greene (563 US 692 [2011]),
but dismissed the case as moot. Attorneys who are handling cases involving CPS interviews of children at school
may find that the amicus briefs submitted in Camreta,
including those from the National Association of Criminal
Defense Lawyers, the New York University School of Law
Family Defense Clinic, and The Legal Aid Society’s Juvenile Rights Practice, offer helpful analysis and arguments.
CPS Investigators in Erie County Schools
While the informal school presence of CPS investigators is presumably not limited to Orange County, a more
formal arrangement became public less than two weeks
after the Phillips decision. Erie County Executive Mark
Poloncarz announced that county CPS investigative
workers will be assigned to area schools several days a
week, “providing district staff faster access to child welfare expertise while streamlining and expediting the
investigation process.” He said that “this new, first-of-itskind partnership will open the door for communication
between DSS staff and school personnel before a report is
made and that communication will continue throughout
the investigative process.”

Because All Families Matter: Enhancing Parental
Defense in New York Conference
Over 180 participants gathered in Albany for a successful, first-ever statewide conference for professionals
who represent parents in state intervention matters. Cosponsored by NYSDA, the ILS Office, and the Child
Welfare Court Improvement Project, the November 13
and 14 conference offered attendees a variety of presenters
including a neuropsychopharmacology expert, Dr. Carl
Hart, NYU Law School Professor Marty Guggenheim, and
representatives from the U.S. Department of Justice.
Public Defense Backup Center REPORT |
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New York Public Defense Standards
Discussed, Endorsed

At the “Because All Families Matter” Conference, presenters offering
information to enhance representation of parents in state intervention
matters included Angela O. Burton from the Indigent Legal Services
Office (l); Prof. Marty Guggenheim of the NYU School of Law (c); and
Linda Gehron, Supervising Attorney, Family Court Program, Frank H.
Hiscock Legal Aid Society (r).

In addition to obtaining CLE credit and receiving substantial materials to support zealous advocacy, participants honored attorney John Hand, who represented Ms.
B. in the case that led to the enactment of Family Court
Act 262 in 1975. See Matter of Ella B., 30 NY2d 352 (1972).
The Ella B. reception also provided an opportunity to
forge connections among those who work to protect families and improve outcomes for parents facing the bureaucracy of the child welfare system.
The conference was made possible by the generous
efforts of parent representation providers from all over
the state. Attendees described the conference as “wonderful,” “powerful,” and “much needed for the Family
defense community.”
With the support of all involved, the co-sponsors look
forward to planning a similar event in 2016.

Five attorneys from New York State led attendees
from around the country in a discussion of “Using
Standards to Drive Quality Public Defense: Overcoming
Fear, Moving Forward for Clients” in New Orleans on
Nov. 7, 2015. Held as part of the National Legal Aid and
Defender Association (NLADA) Annual Conference, the
presentation focused on the creation and use of the ILS
“Appellate Standards and Best Practices.” It also examined the broader foundations of public defense standards.
Materials provided at the event included the ILS appellate
standards, the New York Law Journal article about those
standards described in the last issue of the REPORT, and
a handout on using performance standards as part of the
process of establishing workload limits, which is available
from the Backup Center upon request.
NYSDA Staff Attorney Mardi Crawford, Risa Gerson
and Angela Burton of the ILS Office, Linda Gehron of the
Family Court Program of the Frank H. Hiscock Legal Aid
Society (Syracuse), and Timothy P. Murphy of the Appeals
and Post-Conviction Unit of Legal Aid Bureau of Buffalo
constituted the panel.

NYSDA Board Endorses ILS Appellate Standards
Just a week before the NLADA panel, the NYSDA
Board of Directors passed a “Resolution Endorsing the
New York State Office of Indigent Legal Services Appellate Standards and Best Practices.” The resolution’s
“whereas” clauses recount NYSDA’s commitment to
improving the quality of public defense representation;
NYSDA’s ongoing recognition of the role of standards in
bringing about improvement; the adoption of the new ILS

ILS Issues Parental Representation Standards
The Indigent Legal Services (ILS) Board has unanimously approved the ILS Office’s “Standards for Parental
Representation in State Intervention Matters,” which took
effect Dec. 1, 2015. The Standards are divided into two categories. The first is Qualifications, Experience, Training
and Oversight. The second, Duties of Counsel, covers a
range of topics, such as protecting the client’s interests
and advancing the client’s goals and the relationship with
the client; the breadth, continuity, and duration of representation; and the various stages of a case, from representation prior to court intervention through appeal.
The ILS Office now has three sets of standards; the
other two standards cover trial representation and appellate and post-conviction representation. Announcing the
new standards for representation for cases in which the
State is intervening in family matters provided a dynamic
opening for a November discussion, noted below, of public defense standards generally.
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New York attorneys led a discussion about using public defense standards
to drive quality representation during the National Legal Aid and
Defender Association (NLADA) Annual Conference in New Orleans in
November. The panel consisted of (from left) Linda Gehron, Timothy P.
Murphy, Mardi Crawford, and Angela O. Burton, and (pictured separately)
Risa Gerson.

Volume XXX Number 4

standards; and the discussion within segments of the bar
about certain provisions of those standards as set out in
the New York Law Journal article noted above. It concludes
with a full endorsement of the standards.

Coleman Receives Award, Presents at
NLADA Conference
John “Jay” Coleman, Backup Center Client Coordinator and Chair of NYSDA’s Client Advisory Board,
received a 2015 Client Contribution Award from TimeBanks USA and the NLADA Client Policy Group during
the NLADA Annual Conference. The award recognized
Coleman’s dedication and contributions as a Pioneer,
Extraordinary Champion, and Community Builder in
Advancing Social Justice.
Jay was also a presenter at the conference. At a session
on community activists for criminal defense clients, he
described NYSDA’s pilot Prisoner Pre-entry Mentoring
Project and discussed the 2005 Client-Centered Representation Standards.

Kudos and Adieus to Research Director
Mackey
Melissa Mackey, NYSDA’s Research Director since
2008, presented in Washington, DC, on “Using Case
Management Systems to Assess Quality Representation”
at the 71st Annual Meeting of the American Society of
Criminology in November. NYSDA congratulates Mackey
on her presentation, made during a session on Research
and Data in Legal Services for the Indigent.
This was the second year in a row that Andrew
Davies, Research Director at the ILS Office and former

John "Jay" Coleman (r), NYSDA's Client Coordinator and Chair of our
Client Advisory Board, received a 2015 Client Contribution Award during
the NLADA conference; among those on hand was NYSDA Executive
Director Jonathan E. Gradess (l).
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NYSDA Research Director Melissa Mackey was
among the staff members saying farewell to
Yasmin Davis, Director of NYSDA's Public
Defense Investigation Support Project, in
December. Melissa is also leaving the Backup
Center; both will be greatly missed.

member of NYSDA’s staff, has coordinated a series of
panels centered on public defense representation. Panel
topics this year included research on representing clients
with mental illness; client communication and participatory defense; federal funding opportunities; early intervention of counsel; and caseload studies.
In addition to congratulating her, we must also bid
Melissa adieu, as she is leaving the Backup Center to work
at ILS. While she will be missed, she assures us that she
will be “just down the street.” As ILS and NYSDA collaborate on a variety of projects, we hope to see her often.

And to PDISP Director Davis As Well
Also leaving the Backup Center is Yasmin Davis,
Director of NYSDA’s Public Defense Investigation Support Project (PDISP). She is returning to The Legal Aid
Society (LAS), where she had been a Criminal Defense
Practice staff attorney in their Bronx and Staten Island
offices before coming to NYSDA in 2014.
During her tenure here, PDISP has offered wellreceived training and assistance to both investigators and
lawyers working with investigators. In November, PDISP
presented “2nd Public Defense Investigator Training:
Principles and Practice,” co-sponsored by LAS and held in
the City, which generated praise as a “great training.” The
value of the trainings that Davis has planned can be seen
in this comment about the event: “I appreciate the diver-

While the farewell lunch in the office for Yasmin (seen under the balloons)
was fun, the fact of her departure was not.

Public Defense Backup Center REPORT |
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NYSDA’s 2nd Public Defense Investigator Training, held in New York City, was both well-attended and well received.

sity of today’s talk, covering areas that [are] usually
underdiscussed and how our field continues to change.”
In addition to organizing training events, Davis
trained and consulted with investigators and lawyers
across the state, responding to requests for assistance and
learning about the needs of those in the field. At the
Backup Center, she co-founded “Lunch Club,” encouraging staff members to get out of their silos and talk to one
another. We will miss Yasmin, and hope to continue working with her on investigation issues when she is settled in
her new position.

tion of veterans across the state, VDP has trained hundreds of lawyers and others since its creation.
In October, VDP issued its first Activities Report, summarizing 18 months of work during which VDP, in addition
to training, offered legal assistance in over 100 cases involving veterans and expert referrals and information for over
150 veterans. The report includes information on the needs
of veterans, VDP case studies, and more.

VDP Activity Report Illustrates Program’s
Value, Work Continues

Chief Defenders from offices and programs statewide
met in Albany on December 4, hosted by NYSDA, to discuss issues confronting them and hear from staff of the
ILS Office about implementation of the Hurrell-Harring
settlement that will directly or indirectly affect public
defense statewide. As Chiefs offered strategies and
encouragement to individual Chief Defenders facing particular problems, asked clarifying questions of ILS
Director Bill Leahy, and discussed ways in which NYSDA
and Chiefs can work together for the benefit of clients,
they both received and delivered invaluable information.
In addition to training noted elsewhere in Defender
News, NYSDA sponsored or co-sponsored training on
many different topics in the last three months, including
handling appeals; defending DWI cases; immigration and
crimes; advanced trial skills; federal criminal defense; and
defending sex offense cases. And relevant, affordable
training for public defense providers will continue in
2016, with regional trainers including the 30th Annual
Metropolitan New York Trainer on March 19—watch for
information as it becomes available.

At the recent investigator training described above,
NYSDA’s Veterans Defense Program (VDP) Legal
Director Art Cody presented a session entitled “Investigating Your Client’s Military Background.” It generated
many positive comments, with attendees frequently highlighting knowledge about veterans’ records as information they had learned at the training and found helpful.
This is just one example of the training that VDP has
been offering since its inception. From bringing veterans
issues to the attention of public defense teams (one investigator commented, “the military stuff was never on my
radar”) to setting out best practices for legal representa-

JOB LISTINGS
are available on
NYSDA’s website at
www.nysda.org/Jobs.html
Find: Recent job postings and links to
detailed information
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NYSDA Convenes Chief Defenders,
Offers Training in Late 2015

End of the Year Bill Signings
The last few months of the year have seen some newly
signed criminal and family court bills, highlights of which
Volume XXX Number 4

Chief defenders from across the state were convened in Albany by NYSDA on Dec. 4, 2015, to discuss several topics of interest.

appear below. A full review of the legislation enacted in
2015 will appear in the next issue of the REPORT.

Bill Allows Severe Abuse Finding Against NonParent Respondents
Governor Cuomo has signed a bill that amends
Family Court Act (FCA) 1051 to specifically allow family
court judges to make a finding of severe or repeated abuse
against a non-parent respondent in an FCA article 10 child
abuse proceeding. L 2015, ch 492 (effective Feb. 18, 2016).
As noted in the accompanying sponsor’s memo, “several
November–December 2015

court decisions have held that enhanced findings of
severe or repeated child abuse may only be made in an
original child abuse proceeding under Article 10 of the
Family Court Act against parents,” including Matter of
Tiarra D. (124 AD3d 973 [3rd Dept 1/8/2015]). The bill
closes the gap in the law by allowing the court to make
such a finding against any person legally responsible for
the child.
The bill also amends Executive Law 221-a to require
that temporary and final orders of protection issued in
FCA article 10 proceedings, and warrants pertaining to
Public Defense Backup Center REPORT |
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such orders of protection, be entered into the statewide
automated registry of orders of protection.

Children Ten and Older Given the Right to be at
Permanency Hearings
Family Court Act 1089(b) has been amended, effective
Dec. 22, 2015, to provide that children 10 years of age and
older must receive notice of permanency hearings and
have the right to be present at such hearings; this right can
be waived after consultation with the attorney for the
child. It also provides that, “[u]pon an application by the
attorney for the child, the court shall grant an adjournment
whenever necessary to protect the child’s right to meaningfully participate in the hearing.” L 2015, ch 573. The
Office of Children and Family Services (OCFS) released the
Bill of Rights for Children and Youth in Foster Care earlier
this year, which provides that children in foster care have
the right “[t]o have a voice in determining [their] permanency goal, including, depending on [the child’s] age or
ability, to participate in Service Plan Review meetings and
court Permanency Hearings, to give input into the development and review of [their] service plan.” More information about the Bill of Rights is available in the OCFS
Administrative Directive 15-OCFS-ADM-18.

“Women’s Equality” Bills
In October, Governor Cuomo signed eight bills related to women’s rights that deal with a variety of issues,
including pay equity and protection of employees from
sexual harassment and pregnancy discrimination. Two of
the bills are of particular note to the public defense community:
• Chapter 367 (effective Apr. 1, 2016) amends FCA 153-c
to allow the Chief Administrator of the Courts, with
approval of the Administrative Board of the Courts, to
promulgate rules to create a pilot program:
for the filing of petitions for temporary orders
of protection by electronic means and for the
issuance of such orders ex parte by audio-visual means in order to accommodate litigants for
whom attendance at court to file for, and
obtain, emergency relief would constitute an
undue hardship or to accommodate litigants,
for whom traveling to and appearing in the
courthouse to obtain emergency relief, creates
a risk of harm to such litigant.
• Chapter 368 (effective Jan. 19, 2016), the “Trafficking
Victims Protection and Justice Act,” includes a number of amendments and additions to the Criminal
Procedure Law, Correction Law, Mental Hygiene Law,
Penal Law, and Vehicle and Traffic Law (VTL). The
law creates several new crimes: aggravated labor
trafficking, a class C felony (Penal Law 135.37); pa-
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tronizing a person for prostitution in a school zone, a
class E felony (Penal Law 230.08); and aggravated
patronizing a minor for prostitution, third degree
(class E felony), second degree (class D felony), and
first degree (class B felony) (Penal Law 230.11–.13). It
also adds an affirmative defense to prostitution (Penal
Law 230.01), and it adds VTL 510-d, which requires
the suspension and revocation of a class E (for-hire)
driver’s license where the holder is convicted of a
specified Penal Law article 230 offense and the holder
“used a for hire motor vehicle to commit such crime.”

Waiver of Fees for Certain Prostitution
Convictions
Chapter 426 amends CPL 420.35(2) to require courts
to waive the DNA databank fee of sex trafficking victims.
It also amends that subdivision to require a court to waive
the mandatory surcharge, DNA databank fee, and crime
victim assistance fee where the defendant is convicted of:
(1) Penal Law 240.37 (loitering for the purpose of engaging in prostitution), provided the person was not convicted of loitering for patronizing a person for prostitution;
(2) Penal Law 230.00 (prostitution); or (3) a violation
where the conviction is in lieu of a plea to or conviction
for 240.37 (provided there was no allegation of loitering
for patronizing) or 230.00. The law took effect on Nov. 20,
2015 and applies to convictions on or after that date and
convictions for which sentence has not been imposed
prior to that date.

Court Access for Deaf and Hard of Hearing
People
Chapter 272 expands Judiciary Law 390 (“Equal access to court proceedings for deaf or hard of hearing person”) to make it applicable to persons who are hard of
hearing and to add jurors and prospective jurors to the list
of covered persons. The law, which took effect on Sept. 25,
2015, gives the courts authority to, at the request of a person (party, witness, juror, or prospective juror) who is deaf
or hard of hearing or on its own motion, and in lieu of
appointing an interpreter, “provide an assistive listening
device, a stenographer who can furnish communication
access real-time translation or any other appropriate auxiliary aid or service.”
Attorney Resources
• Registry of Interpreters for the Deaf, Inc. (http://
rid.org)
• Lawyers and Legal Services page of the National
Association of the Deaf (https://nad.org)
• NYS Unified Court System (www.nycourts.gov)
• —Language Access and Court Interpreters
• —Americans with Disabilities Act Accessibility
Volume XXX Number 4

• NYSBA (www.nysba.org)
• —Committee on Professional Ethics Opinion 1053:
attorney-client privilege and sign language interpreters
• —Ensuring Effective Communication with Deaf and
Hard of Hearing Individuals (Government, Law and
Policy Journal Winter 2012 [pp. 53-57])
• New York Center for Law and Justice (www.lawjus
ticecenter.org)

Ignition Interlock Devices
Chapter 440 (effective Nov. 20, 2015) amends Penal
Law 65.15(2) to add the following regarding ignition
interlock conditions after a declaration of probation or
conditional discharge delinquency:
Any order for the installation and maintenance of
a functioning ignition interlock device imposed
pursuant to [PL 60.21] shall remain in effect
throughout the delinquency and the court may
extend the period of such installation and maintenance by the period of the delinquency; provided,
however, that the defendant shall get credit for
any period where the device was installed and
maintained during the delinquency.
Another Third Department Panel Upholds Parts of DMV’s
Relicensing Rules
The Third Department, in a 3-2 decision, has upheld
another provision of the DMV regulations that govern
relicensing of drivers after multiple DWI convictions (15
NYCRR Part 136). Matter of Carney v New York State Dept of
Motor Vehicles, 133 AD3d 1150 (3rd Dept 11/25/2015). In
Carney, the majority held that 15 NYCRR 136.5(b)(1),
which requires the Commissioner to deny an application
for relicensing if the applicant’s lifetime driving record
shows five or more alcohol- or drug-related driving convictions, “does not exceed the scope of the Commissioner’s rule-making authority.” This holding is in line
with the three-judge majority opinion in Matter of Acevedo
v New York State Dept of Motor Vehicles (132 AD3d 112 [3rd
Dept 8/6/2015]), which was discussed in the last issue of
the REPORT. In Acevedo, the majority concluded that the
DMV Commissioner had the authority to promulgate 15
NYCRR 136.5(b)(3), the provision that addresses relicensing after three or four alcohol- or drug-related driving
convictions within a 25 year look back period.
The two dissenting justices in Carney are the same two
justices who dissented in Acevedo. The dissent, acknowledging the Commissioner’s “extremely broad authority in
regulating” relicensing, concluded that the Commissioner
exceeded her administrative authority in imposing the
lifetime ban in 136.5(b)(1). “In effect, the Commissioner
has abdicated her statutory mandate to exercise discretion
November–December 2015

in the first instance in favor of a general rule mandating a
permanent revocation, waivable only under limited and
difficult-to-define circumstances.” (Footnote omitted).
Attorneys can get a copy of their clients’ lifetime driving records from the DMV. The DMV website (http://
dmv.ny.gov) also offers information about driver’s license
penalties for multiple convictions.

Ban on Shackling of Pregnant Inmates During
Transport Enacted
The extensive efforts of prisoners’ and women’s rights
advocates has led New York to enact a bill that specifically prohibits the use of restraints of any kind during transport of a woman inmate while she is pregnant or in the
eight weeks after delivery, except in extraordinary circumstances after consultation with the chief medical officer. In such circumstances, restraints are limited to handcuffs in front of the body. The law, which took effect on
Dec. 22, 2015, applies to both state and local correctional
facilities. L 2015, ch 570.

Solitary, Other Confinement Conditions
and Issues Addressed
The conditions in which clients are held in custody,
pretrial and after disposition of their cases, as well as policies regarding release from confinement and collateral
consequences, can affect legal matters as well as clients’
well-being. At the end of 2015, solitary confinement,
parole, and other issues affecting individuals held in, facing, or leaving incarceration were in the news.

Solitary Confinement: Settlement Reached in
DOCCS Suit, Issues Remain
A settlement was announced in December in a federal suit regarding the solitary confinement practices of the
Department of Corrections and Community Supervision
(DOCCS). The settlement, pending approval by the court,
calls for DOCCS to significantly reduce the violations for
which isolation can be imposed and the length of isolation
sentences, change the conditions of such confinement,
and release over 1,000 people currently in solitary into
alternative housing programs.
The settlement is described in a release by the New
York Civil Liberties Union (NYCLU) as well as on the
DOCCS website. The NYCLU has been litigating the suit
along with pro bono co-counsels Morrison & Foerster and
Benjamin N. Cardozo School of Law Professor Alexander
Reinert. The settlement merited reporting in a variety of
media including the Politics on the Hudson blog, Albany
Times Union, and New York Law Journal.
Not all reaction was positive. The New York State
Correctional Officers and Police Benevolent Association
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criticized what it called the unilateral taking away of disciplinary tools. However, recent news from Colorado
indicates that “less segregation” is “working well” there;
a 2013 report found Maine’s reduction in solitary to be a
success story.
As noted by Solitary Watch, the changes to be
wrought by the New York settlement are incremental.
Advocates like those in the Campaign for Alternatives to
Isolated Confinement and some legislators are working
for a full and permanent end to isolated confinement in
New York. A bill introduced in 2014 called the Humane
Alternatives to Long-Term Solitary Confinement Act
(HALT) would bar use of isolation for more than the 15day limit recommended by the United Nations Special
Rapporteur on Torture and codified in new UN “Mandela
Rules.”
Local jails as well as state prisons employ isolated
confinement, and reformers challenge its use in all facilities. Among issues raised by solitary confinement of those
being held for trial is its coercive effect. “The Istanbul
Statement on the Use and Effects of Solitary Confinement,” adopted Dec. 9, 2007 at the International Psychological Trauma Symposium, concisely noted that solitary’s “detrimental effects will often create a de facto situation of psychological pressure which can influence the
pretrial detainees to plead guilty.”
Solitary in jails is not just a New York problem. On the
other side of the country, the jail in Santa Clara County,
California, was sued for its “‘inhumane and unconstitutional’ use of solitary confinement.”
Some progress has been made as to solitary confinement in jails, particularly as to specific populations such
as youth. In October, at a rally in Syracuse against solitary
confinement at the Jamesville Penitentiary, County
Executive Joanie Mahoney announced that 16- and 17year-olds would no longer be held in that facility. Staffing
needs there had made solitary confinement necessary,
Mahoney was reported to say. And at New York City’s jail
complex on Rikers Island, reforms were put in place to
limit the length of stays in solitary and to bar its use for
16- and 17-year-olds. But a November article in The Nation
asserted that “Enhanced Supervision Housing” units
touted as replacements for isolated confinement were in
many ways solitary in a different—and in some ways,
worse—guise. And advocates at October public hearings
deplored proposed revisions to hard-won limitations on
solitary confinement and visitation rules. The Prisoners’
Rights Project of The Legal Aid Society presented testimony at the hearings.
Some similar complaints have occurred with regards
to solitary in DOCCS. The Daily News recently reported
that earlier promises by prison officials to limit the use of
solitary—specifically as to youth and pregnant women—
had led to a sharp drop in the number of people held in
isolation, but that the number had rebounded, in part due
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to DOCCS reaction to the infamous escape of two prisoners in June. “The number of state prison inmates tossed in
solitary confinement has surpassed 4,000 for the first time
in three years,” the Dec. 6, 2015 article noted.

Hearing Held on Need for DOCCS Oversight
The reaction of DOCCS personnel to the June escape
from Clinton Correctional Facility also led the Assembly
Standing Committee on Correction to hold a public hearing on Dec. 2, 2015 to examine the oversight of DOCCS,
with the intent to “examine both the internal and external
options for independent investigations to ensure the safety of staff and inmates, and guarantee the integrity of the
Department.”
Among those testifying was Pace Law School Professor Michael B. Mushlin, whose testimony invoked a
principle that is key to prison oversight—and will sound
familiar to anyone concerned with public defense reform
as well—the principle of independence. Michele Deitch,
Co-Chair, with Mushlin, of the American Bar
Association’s Subcommittee on Independent Correctional
Oversight, submitted written testimony that also noted
the need for oversight to be independent, as noted in
excerpts published in the December 2015 edition of
“Building Bridges,” the newsletter of the Prison Action
Network. “Building Bridges” concluded its coverage of
the hearing with suggestions taken from the written testimony offered by the Correctional Association, which
called for a statewide, systemic investigation of New
York’s prisons by the federal Department of Justice, citing,
among other factors, “entrenched and pervasive brutality” and “the widespread infliction of solitary confinement.” Other advocacy groups that submitted testimony
include the New York State Prisoner Justice Network,
which focused on the need to reform the functioning of
the Parole Board to bring it into compliance with governing legislation and justice.

Review of Parole Denial Ordered, Sentencing
Minutes to be Considered
Near the end of October, a split Third Department
panel affirmed the CPLR article 78 victory of a man litigating his seventh denial of parole and directed the Parole
Board to conduct a de novo hearing that includes consideration of previously unavailable sentencing minutes.
Matter of Duffy v New York State Department of Corrections
and Community Supervision, 132 AD3d 1207 (3rd Dept
10/29/2015). The dissent said that the sentencing court’s
remarks related to the due consideration of the proper
sentence and appellate courts should not consider such
remarks as parole recommendations; failure to consider
the sentencing minutes, which had been thought to be
lost, should be deemed harmless error in the dissent’s
view.
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This was not a parole case reflecting broad policies or
practices currently generating reform advocacy, such as
the Parole Board’s use of (or failure to use) specific criteria such as risk assessment instruments (see the last issue
of the REPORT and Matter of Linares v Evans, summarized
on p. 15). Duffy presented a narrow issue that underscores
the need for defense counsel to be vigilant in making a
complete sentencing record and ensuring that such record
remains available for use by the Parole Board.
Counsel to Parole Board Replaced
Terrence X. Tracy, who served as counsel to the Board
of Parole for almost two decades, has been replaced by
Kathleen Kiley. Ms. Kiley can be reached at the Board’s
office at 97 Central Avenue, Albany, NY 12206; phone
(518) 473-9400. Mr. Tracy is now working in the NYS
Department of Corrections and Community Supervision’s
Counsel’s Office.

Governor Plans Conditional Pardons for
Young Offenders
On December 20, Gov. Andrew Cuomo announced
plans to grant limited pardons to people who were convicted of a nonviolent felony or misdemeanor committed
while they were 16 or 17 and can show they had no additional convictions for at least a decade. Such pardons
would remove stubborn barriers to employment, housing,
and other services created as “collateral consequences” of
conviction. Critics of the plan, such as Scott H. Greenfield
at the Simple Justice blog, note problems with the
announcement. Those include the fact that the collateral
consequences the plan purports to address will still hamper the claimed beneficiaries of the plan for at least ten
years, making it harder to remain conviction-free and
therefore eligible for the pardon and the fact that the plan
does not expunge the criminal record, leaving the pardoned former youth vulnerable to continued unemployability. Among others criticizing the plan was a member of
the New York State Prisoner Justice Network who wrote a
Times Union op-ed piece on Dec. 25, 2015; it noted that no
one will be released from prison as a result of the announced plan and that that the pool of people eligible
once all limitations are considered will be small.
A Dec. 21, 2015 update on the Governor’s website
includes praise for the pardon plan and other actions, said
to be taken in the face of the Legislature’s failure to raise
the age of criminal responsibility, to assist youth drawn
into the criminal justice system. Those include executive
action to remove minors from state prisons where adults
are incarcerated. Details on an Executive Order designating Hudson Correctional Facility in Columbia County as
the DOCCS site for housing youth are also posted on the
website.
November–December 2015

Two Adults Receive Clemency
Two people were granted clemency: 46-year-old
Mario Espaillat, serving a four-year sentence for seconddegree drug possession, received a sentence commutation, and 31-year-old J’Adore Mattis, who obtained
asylum in the U.S. due to the violent persecution of transgender people in her native Jamaica, received a pardon for
her third-degree robbery conviction in 2006.

New Resource on Discovery and
Admissibility of Electronically Stored
Information
The Unified Court System has released a Bench Book
for New York State Judges Pertaining to the Discovery of
Electronically Stored Information (“ESI”) and an accompanying Appendix of Cases. The publications are available at
www.nycourts.gov/publications/#ElectronicDiscovery.
The term ESI covers documents created and stored electronically, such as email and text messages, digital images,
social media posts, smartphone contents, E-Z pass
records, cache files, and metadata. The Appendix includes
summaries of a number of relevant criminal decisions
about admissibility and social media issues. While the
Bench Book itself primarily deals with ESI discovery in
civil proceedings, judges in criminal cases may refer to it
in the absence of resources tailored to criminal proceedings; this can be problematic given the differences in civil
and criminal discovery rules, including the constitutional
obligations and protections applicable in criminal cases.
Some helpful resources for attorneys addressing ESI
issues include:
• Ken Strutin (NYSDA’s Director of Legal Information
Services), Databases, E-Discovery and Criminal Law (15
Rich. J.L. & Tech. 6, http://law.richmond.edu/jolt/
v15i3/article6.pdf)
• Anne M. Chapman & Joseph N. Roth, Civil Discovery
Standards Influence New Criminal Guidelines (ABA
Section of Litigation, Pretrial Practice & Discovery
Committee Aug. 30, 2012)
• Douglass Mitchell and Sean Broderick, Recommended
E-Discovery Practices for Federal Criminal Justice Act
Cases (Federal Defender Services Office Training
Division, Litigation Support)
• Best Practices in E-Discovery in New York State and
Federal Courts (Report of the NYSBA Commercial and
Federal Litigation Section’s E-Discovery Committee
2012) 
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Case Digest
The following are short summaries of recent appellate
decisions relevant to the public defense community.
These summaries do not necessarily reflect all the
issues decided in a case. A careful reading of the full
opinion is required to determine a decision’s potential
value to a particular case or issue.
For those reading the REPORT online, the name
of each case summarized is hyperlinked to the slip
opinion. For those reading the REPORT in print form,
the website for accessing slip opinions is provided at
the beginning of each section (Court of Appeals, First
Department, etc.), and the exact date of each case is
provided so the case may be easily located at that site
or elsewhere.

United States Supreme Court
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
on the US Supreme Court’s website, www.supreme
court.gov/opinions/opinions.aspx. Supreme Court
decisions are also available on a variety of websites,
including Cornell University Law School’s Legal Information Institute’s website, www.law.cornell.edu.
Counsel (Competence/Effective Assistance/Adequacy)
Forensics
Maryland v Kulbicki, 577 US __, 136 SCt 2 (10/5/2015)
Defense counsel did not challenge, at the defendant’s
1995 trial in Maryland state court, expert testimony regarding consistency between the composition of bullet lead
found in the decedent and bullet lead found in the defendant’s vehicle. Testimony about Comparative Bullet Lead
Analysis (CBLA) had been accepted in courts for decades
as of the time of trial, although it was declared inadmissible by Maryland’s high court over a decade later because it
was not generally accepted in the scientific community. The
subsequent post-conviction ruling here, that defense counsel’s failure to challenge the methodology used based on
flaws apparent in a 1991 report was constitutional error, is
reversed. “Counsel did not perform deficiently by dedicating their time and focus to elements of the defense that did
not involve poking methodological holes in a then-uncontroversial mode of ballistics analysis.”
Civil Rights Actions (USC § 1983 Actions)
Search and Seizure (Automobiles and Other Vehicles)
Mullenix v Luna, 577 US __, 136 SCt 305 (11/9/2015)
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No existing precedent established “beyond debate”
that use of deadly force—a gun—was unreasonable in the
circumstances confronted by the officer using such force
where the suspect had fled, by car at high speed, police
officers who were attempting to arrest him; had threatened via phone to shoot officers if pursuit was not abandoned; was reportedly intoxicated; and was approaching
a location where an officer was near a “spike strip” laid
down with the intention of disabling the suspect’s vehicle
by puncturing the tires. This Court has “never found the
use of deadly force in connection with a dangerous car
chase to violate the Fourth Amendment, let alone to be a
basis for denying qualified immunity.” The dissent and
the Fifth Circuit opinions fail to consider the specific context in which the officer’s decision was made. “[Q]ualified
immunity protects actions in the ‘“hazy border between
excessive and acceptable force.”’” The decision that the
officer was not entitled to qualified immunity is reversed.
Concurrence: [Scalia, J] What occurred here should
not be described as the application of deadly force in
effecting an arrest; the officer fired seeking to stop the car
by destroying its engine. The question to be answered is
whether it was reasonable to shoot at the engine in light of
the risk to the driver.
Dissent: [Sotomayor, J] The officer’s actions in firing
six rounds in the dark at a vehicle traveling 85 miles per
hour, without any training in such tactic and against an
order to wait, less than a second before the car hit spike
strips put in place to stop it, violated clearly established
Fourth Amendment precedent. “By sanctioning a ‘shoot
first, think later’ approach to policing, the Court renders
the protections of the Fourth Amendment hollow.”
Death Penalty (Jury Selection)
Habeas Corpus (Federal)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection)
White v Wheeler, No. 14–1372 (12/14/2015)
The Sixth Circuit failed in this habeas corpus proceeding to give the proper deference to the Kentucky
Supreme Court’s decision. Further, the Circuit Court’s
determination—that the trial court violated the Sixth and
Fourteenth Amendments by granting, during jury selection, the prosecution’s for cause challenge to a prospective
juror after concluding that the juror “could not give sufficient assurance of neutrality or impartiality in considering
whether the death penalty should be imposed”—is contrary to this Court’s controlling precedents on juror disqualification in death penalty cases. “As a final matter,
this Court again advises the Court of Appeals that the
provisions of AEDPA [the Antiterrorism and Effective
Death Penalty Act of 1996] apply with full force even
Volume XXX Number 4
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when reviewing a conviction and sentence imposing the
death penalty.”

New York Court of Appeals
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

Due Process
Grand Jury
Sex Offenses (Sex Offender Registration Act)
People v Baxin, 26 NY3d 6, 19 NYS3d 205 (10/15/2015)
The court determining the defendant’s Sex Offender
Registration Act (SORA) risk level violated due process by
relying, in part, on grand jury minutes submitted by the
prosecution that were not disclosed to the defendant.
Absent disclosure, a defendant cannot formulate any
meaningful argument against what the prosecutor claims
the minutes support. Many of the arguments for keeping
grand jury minutes confidential lack force in this postconviction context, though not every SORA defendant is
entitled to disclosure, and defense counsel can be instructed to keep such minutes under seal. “But, in determining
whether due process requires disclosure, courts should
keep in mind that the use of the minutes against a defendant for SORA purposes presents a very strong countervailing interest in support of disclosure.” The error here
was harmless, given the overwhelming, unchallenged
evidence in the Board of Examiners of Sex Offenders case
summary, the criminal court complaint, and the defendant’s own statements.
Evidence (Prejudicial)
Witnesses (Credibility)
People v Harris, 26 NY3d 1, 18 NYS3d 583 (10/15/2015)
The defendant’s contention that his convictions for
bribing witnesses should be overturned due to elicitation
of evidence about the murder of another witness is rejected. The three young women he was charged with bribing
had made, then recanted, allegations against the defendant’s half-brother; after they recanted, the defendant
gave them money, but when a separate witness was
killed, they told police about the money, went into protective custody, and testified against the half-brother. The
evidence as to the other witness’s killing was relevant to
November–December 2015

the women’s actions and was appropriately limited, and
the court’s limiting instructions minimized the possibility
that the defendant would be prejudicially linked to the
killing of the separate witness.
Appeals and Writs (Preservation of Error for Review)
Sex Offenses (Sex Offender Registration Act)
Trial (Presence of Defendant [Trial in Absentia])
People v Poleun, 26 NY3d 973, 18 NYS3d 586
(10/15/2015)
The defendant’s designation as a level three sex
offender need not be overturned based on his absence
from the proceeding at which the adjudication was made.
Before the hearing, the defendant had written to the court
saying he did not want to be present because he feared
that a transfer between prisons would lead to his injury by
guards; at the hearing, defense counsel submitted a waiver of appearance executed by the defendant and said
counsel’s office had spoken with the defendant about his
absence. The issue of the defendant’s presence was not
preserved, and this is not one of the rare cases where
preservation is not required.
Accusatory Instruments (Sufficiency)
Weapons (Possession)
People v Sans, 26 NY3d 13, 19 NYS3d 468 (10/15/2015)
The accusatory instrument charging possession of a
gravity knife was sufficient where it included an officer’s
statement that he tested the knife taken from the defendant “‘and determined that it was a gravity knife, in that
it opens with centrifugal force and locks automatically in
place.’” Absence of language indicating that some form of
device locked the blade in place was not fatal. “By stating
that a knife, once opened, ‘locks automatically in place,’
an accusatory instrument conveys to a defendant that his
knife was observed (1) to lock in an open position, rather
than merely having a bias towards remaining open, and
(2) to lock by means of a built-in device, rather than
manually.”
Accusatory Instruments (Sufficiency)
Trespass (Elements)
People v Barnes, 26 NY3d 986, 19 NYS3d 471
(10/20/2015)
The defendant’s contentions “that he could not be
charged with second-degree criminal trespass for being in
the common area of a public housing authority building
because such areas are open to the public” and that the
misdemeanor information was insufficient are rejected.
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Certain areas of publicly-owned buildings may be
restricted from public use. The information said the
defendant was seen in the lobby of an apartment building
beyond a visible “No Trespassing” sign, the defendant
said he did not live in the building, and he could not identify a resident who had invited him there.

that first motivated this Court to adopt the four-tiered
analytic framework for evaluating police-initiated
encounters ….” Stripping tenants in TAP-enrolled buildings “of their rights to be free from police encounters that
fail to meet minimal standards” does not assure them
equal treatment with tenants in privately-owned buildings that have security personnel.
Prisoners (Disciplinary Infractions and/or Proceedings)

Sex Offenses (Sex Offender Registration Act)
People v Izzo, 26 NY3d 999, 19 NYS3d 799
(10/20/2015)
The defendant’s contention that his online conversation with one minor female should not be considered
under risk factor 3, number of victims, of the guidelines
for determining risk level under the Sex Offender
Registration Act (SORA) is rejected. The discussion of sexual issues described by the accuser did not constitute a
SORA offense but did fall within the term “sexual conduct,” which is used in the guidelines for risk factor 3.
That the defendant and the minor were not in the same
room does not prevent that conduct from being considered.
However, given unrebutted expert testimony that the
21-year-old defendant functions socially at the same level
as the minors in question, there was no clear and convincing evidence that his discussions constituted purposeful
grooming of victims or that he had another relationship
with them that would count under risk factor 7. As the
total score was therefore incorrect, the matter is remitted
for determination of the defense request for a downward
departure.
Search and Seizure
Trespass
People v Barksdale, 26 NY3d 139, 20 NYS3d 296
(10/22/2015)
Where police on foot patrol targeting buildings enrolled in the trespass affidavit program (TAP) entered a
building with a sign indicating its enrollment in TAP, saw
the defendant standing in its lobby, asked what he was
doing there, and arrested him after he could not identify
the friend he said he was visiting and admitted that he did
not live there, there is record support for the determination below that the police had an objective credible reason
for asking the defendant for information. The Appellate
Division affirmance of the denial of suppression of the
razor blade found on the defendant in the subsequent
frisk is affirmed.
Dissent: [Rivera, J] The majority’s conclusion, which
is essentially that “‘presence plus TAP’” justifies a level
one police intrusion, “compromises the privacy interests
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Matter of Bottom v Annucci, 26 NY3d 983,
19 NYS3d 209 (10/22/2015)
The requisite substantial evidence exists to support
the Department of Corrections and Community Supervision’s disciplinary determination that the petitioner was
in violation of a facility provision prohibiting loose
stamps in the law library. His contentions that he was not
yet in the library, and did not to know of the provision, are
of no consequence as the provision was contained in the
Attica inmate handbook; by his own admission he was on
the way to the law library; and the rule, which encompasses attempts, applies regardless of an inmate’s intent.
The claim that the rule is not enforceable because it had
not been filed with the Secretary of State pursuant to Article
IV, section 8 of the state constitution, was not preserved.
Homicide (Manslaughter [Evidence])
People v Jorgensen, 26 NY3d 85, 19 NYS3d 814
(10/22/2015)
The legislature, in enacting Penal Law 125.15 and
125.05(1) “did not intend to hold pregnant women criminally responsible for conduct with respect to themselves
and their unborn fetuses unless such conduct is done
intentionally,” so the defendant’s conviction of seconddegree manslaughter, based on the death of her child following delivery by cesarean section due to injuries from a
car wreck caused by the defendant, was invalid. The
manslaughter statutes that reference pregnant women do
so “only in the context of non-justifiable ‘abortional acts’
resulting in the death of the mother ….” Had the fetus died
in utero, it would not have been within the definition of a
“person”; applying the manslaughter statute on the facts
here “would create a perverse incentive for a pregnant
woman to refuse a cesarean section out of fear … she
would face criminal charges” for alleged reckless conduct
preceding the delivery.
Dissent: [Fahey, J] When Penal Law 125.05 is read in
tandem with 125.00, it is clear that when a baby is born
alive, but later dies due to reckless acts by the mother
before the infant was born, the mother may be convicted
of second-degree manslaughter.
Volume XXX Number 4
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Parole (Board of Parole) (Release [Consideration For])
Matter of Linares v Evans, 2015 NY Slip Op 07695
(10/22/2015)
The determination of the Parole Board in this case
predates the promulgation of the regulations, addressing
risks and needs assessments and related matters (see 9
NYCRR 8002.3[a]), whose validity and potential application are challenged in this matter. As a ruling on the
claims made here would certainly impact future cases as
well as this one, “the more prudent course is to leave the
propriety of the regulations to be raised in the first
instance before the Board ….”
[Ed. Note: The Court of Appeals cited Matter of Linares
v Evans in affirming the Appellate Division order in Matter of
Olmosperez v Evans (26 NY3d 1014 [10/22/2015]).]
Habeas Corpus (State)
Insanity (Civil Commitment)
People ex rel DeLia v Munsey, 26 NY3d 124,
20 NYS3d 304 (10/22/2015)
Patients involuntarily committed under Mental Hygiene Law (MHL) article 9 may seek a writ of habeas corpus under CPLR article 70 to challenge being unlawfully
held beyond the authorized retention period; MHL 33.15
is not the exclusive habeas corpus provision available to
such patients. Here, where the hospital failed to apply for
court authorization to continue holding a patient on or
before the expiration date of the existing order, doing so
only after this proceeding was commenced, the patient
was entitled to immediate release under CPLR article 70.
The contention that he could be released only after a hearing as set out in MHL 33.15 is rejected. The latter
“enhances the efficacy of the writ of habeas corpus” and
does not purport “to limit the availability of the commonlaw writ in Mental Hygiene Law proceedings.” Imposing
the hearing requirement of 33.15 “would permit the flagrant disregard” of statutory due process requirements.
Dissent: [Abdus-Salaam, J] Requiring release of a
mentally ill patient without any consideration of the
patient’s mental condition just because a hospital inadvertently missed a deadline for seeking authorization to
continue detention “does not advance the treatment and
care of the mentally ill patient or protect society from one
who poses a danger to others.”
Attempt (Preparation)
Evidence (Other Crimes) (Sufficiency)
November–December 2015

Kidnapping (Elements)
People v Denson, 2015 NY Slip Op 07779 (10/27/2015)
“[T]he trial court did not err in admitting evidence of
defendant’s prior conviction” of a sex offense committed
against a child to show his intent relating to the instant
charges including attempted second-degree kidnapping.
The prosecution was required to show that the defendant
intended to “abduct” the accuser by secreting or holding
her somewhere she was not likely to be found. An expert
opined that the defendant’s behavior toward the accuser
—asking her to go with him to the movies or other places,
akin to “dates”—demonstrated he was “reliving his relationship with” the minor in the earlier case and was seeking to groom the accuser here for a sexual relationship.
The trial court’s decision, which noted that the prosecution had shown there was an actual link between the prior
and charged offenses, not just “criminal propensity,” was
not an abuse of discretion.
The evidence was legally sufficient where the defendant’s “increasingly bizarre and frightening behavior
toward” the young accuser culminated in an invitation to
a nonpublic place—his apartment. A valid line of reasoning and permissible inferences existed based on the evidence from which a reasonable jury could conclude the
defendant had the requisite intent. His persistent invitations to accompany him, and to come to his apartment,
could reasonably be found to be more than preparation,
becoming potentially and immediately dangerous.
Dissent: [Pigott, J] The defendant’s original misdemeanor charges of endangering the welfare of a child and
harassment were elevated to the felony attempted kidnapping charge only after the defendant’s sex abuse conviction 20 years earlier came to light. The trial court
abused its discretion in allowing evidence of the prior
offense, and the prosecution failed to prove attempted
kidnapping beyond a reasonable doubt. A person in need
of psychological treatment was placed in prison without it.
Juries and Jury Trials (Deliberation)
People v Mendez, 26 NY3d 1004, 19 NYS3d 821
(10/27/2015)
Where written Spanish-to-English translations of
recorded telephone calls made by the defendant while in
jail were prepared and used as juror aids while listening
to the recordings during trial but were not admitted into
evidence, and during deliberations the jurors twice
requested to see those transcripts while listening to the
recordings, but the court did not inform counsel of the
requests or respond to the jury before the jury returned a
guilty verdict, reversal is required. The jury notes
required a substantive response. The order below is
reversed and the indictment dismissed with leave to
resubmit the charge to a new grand jury.
Public Defense Backup Center REPORT |

15

 CASE DIGEST
NY Court of Appeals

continued

Appeals and Writs (Preservation of Error for Review)
Juries and Jury Trials (Deliberation)
People v Nealon, 26 NY3d 152, 20 NYS3d 315
(10/27/2015)
No mode of proceedings error that would obviate the
requirement that error be preserved occurred where offthe-record sidebar discussions were held after notes were
received from the deliberating jury; the notes were then
marked as exhibits and read verbatim into the record in
the presence of the parties, counsel, and the jury; and the
court then provided instructions to the jury without
defense objection to the procedure or the substance of the
response. The defendant does not dispute that counsel
was apprised of the precise contents of the notes; while it
cannot be assumed that the contents of the notes were discussed off the record, counsel’s silence after the notes
were read into the record rendered a claim as to the notes
unpreserved and unreviewable. Had counsel objected, or
sought an opportunity to provide input outside the jury’s
presence, a refusal by the court would have been error.
Dissent: [Lippman, CJ] Holding that it is always
enough for a court to read a jury’s note into the record in
open court with all present is “a major and imprudent
step … significantly at odds with our jurisprudence ….”
An opportunity to object in front of the jury is not an
opportunity to participate fully and substantively as to
how to respond to the notes. The majority’s approach may
ultimately “not enhance, but impair the quality of the
adversarial process and the reliability of its outcome.”
[Ed. Note: The Court of Appeals, in People v Sydoriak
(26 NY3d 1015 (10/27/2015) reversed the Appellate Division
order for the reasons stated in Nealon.]
Juries and Jury Trials (Deliberation)

mony about the benefits they received; the court said the
jury had not asked for that and then instructed the jury
that the cooperation agreement with the one witness was
“what is in evidence.” The verdict was issued on the fifth
day of deliberations.
Concurrence: [Rivera, J] The court responded to the
jury’s request as to benefits received by two witnesses by
providing evidence only as to one; as to the other, then,
the court made no substantive response at all, a mode of
proceedings error requiring reversal.
Due Process (Prisoners)
Prisoners (Disciplinary Infractions and/or Proceedings)
Matter of Texeira v Fischer, 2015 NY Slip Op 07783
(10/27/2015)
The Appellate Division properly found that the
Supreme Court’s annulment of the petitioner’s Tier III disciplinary disposition and remittal for a new hearing was
the proper remedy, not expungement of the determination
from the petitioner’s records. After an inmate witness
requested by the petitioner refused in writing to testify, on
the basis that he was never at Upstate, but had been at
Attica, the petitioner noted that the incident in question
had occurred at Attica and the witness was confused.
While the hearing officer agreed to have the witness reinterviewed, the witness never testified and the officer
never said what had occurred as to the reinterview. It is
clear that the procedures of 7 NYCRR 254.5, which require
written notice of whether and why a request for a witness
had been denied, were not complied with, but it is unclear
whether the petitioner’s constitutional due process rights
were violated, which would require expungement.
Defenses (Justification)
Instructions to Jury (Theories of Prosecution and/or
Defense)

People v Taylor, 2015 NY Slip Op 07782 (10/27/2015)

People v Walker, 2015 NY Slip Op 07784 (10/27/2015)

The trial court abused its discretion under the circumstances here by failing to provide to the jury a substantial
portion of requested evidence regarding key prosecution
witnesses’ potential bias and suggesting to the jury that
no other evidence existed relevant to its inquiry. After
requesting certain evidence and readback of testimony,
the jury requested to see “the benefits offered” to the two
witnesses who had identified the defendant as the shooter; one testified that he would receive benefits for his testimony in addition to what was set out in a cooperation
agreement while the prosecution had attended a bail hearing for the other and requested that no bail be set. Defense
counsel objected twice to providing only the cooperation
agreement and not a readback of the two witnesses’ testi-

“[T]he standard criminal jury instruction on the ‘initial aggressor exception’ to the justification defense misstates the applicable law where defendant claimed that he
intervened in an ongoing fight that began in his absence
in order to shield a third party from an unlawful attack.”
Failure to give a supplemental charge clarifying the “initial aggressor rule” as it applies to an intervener—that if
the defendant had nothing to do with the initial conflict
and had no reason to know who initiated it, a justification
defense was available to him—was error. A traditional
“alter ego rule” under which an intervener stood in the
shoes of the person being aided, and so could not invoke
the justification defense if the person being aided had
been the aggressor, was legislatively overruled by revi-
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sions to the Penal Law. Failure to give a supplemental
instruction was not harmless here.
Evidence (Hearsay) (Objections) (Writings)
People v Gary, 26 NY3d 1017, 20 NYS3d 327
(11/18/2015)

get it was not direct evidence of guilt; a “defendant’s
statement is direct evidence only ‘if it constitutes “a relevant admission of guilt’” ….”
It cannot be said that the trial court’s refusal to grant
a mistrial each of the two times the jury indicated it could
not reach a unanimous verdict was an abuse of discretion
as a matter of law.
Evidence (Rebuttal) (Uncharged Crimes)

The trial court did not abuse its discretion by denying
a defense motion to strike from the record evidence
regarding a notation on a document admitted in this case
charging the defendant with a scheme to defraud mortgage lenders where: the defense and prosecution entered
into a stipulation deeming certain specified exhibits
“‘admissible as evidence in chief for all purposes’”; a document was included that purported to be a request to verify the employment of a certain loan applicant, which
included the later-disputed notation indicating that an
individual at a mortgage company had spoken to the
defendant to verify the information on it; and that document was admitted and testimony was received about the
disputed notation before the defense raised a hearsay
objection as to that disputed notation. The court did not
deny the defense motion on the grounds that the defense
could not under any circumstances be relieved from the
stipulation as to the contested notation, but on the
grounds that significant testimony had been received
without objection before the motion was made and the
defense offered no plausible excuse for the delay in seeking an exception to the stipulation. No denial of the right
to confront witnesses occurred as the notation was not testimonial hearsay.

Harmless and Reversible Error (Harmless Error)

Evidence (Circumstantial Evidence) (Instructions)

Through the City’s Work Experience Program (WEP)
the petitioner performed work for the City in exchange for
cash public assistance and food stamps that together
equaled minimum wage and he “is protected by the federal minimum wage provisions of the Fair Labor
Standards Act (FLSA)” so that the effort by the State
Office of Temporary Disability Assistance to recoup half
of the petitioner’s later lottery winnings, which would
have resulted in the petitioner having received less than
minimum wage for his work for WEP, was barred by the
FLSA.
Dissent: [Abdus-Salaam, J] The majority’s holding
runs afoul of persuasive authority that individuals in the
petitioner’s position are not employees under the FLSA.

Juries and Jury Trials (Hung Jury)
Trial (Mistrial)
People v Hardy, 2015 NY Slip Op 08369 (11/18/2015)
A particular piece of evidence need not be dispositive
of guilt for it to constitute direct evidence. The judge did
not need to give a circumstantial evidence instruction
where surveillance video footage was admitted showing
the defendant, a nightclub security guard, positioning
himself between the accuser and her purse, then moving
it beneath him out of view, and later rifling through it
before walking out of the club with it, though outside surveillance footage did not show the purse in his hand when
he came out. That footage is direct evidence of a taking,
and his testimony that his job authorized him to move
purses as well as other items off the back bar did not
change the character of the video evidence. However, his
later statement that he did not have the purse but could
November–December 2015

People v Israel, 2015 NY Slip Op 08370 (11/18/2015)
Evidence of a 2002 incident involving the defendant
violently reacting to a verbal insult was admissible to
rebut the defendant’s claim that his actions in the charged
offenses in 2007 stemmed from PTSD arising from a 2005
incident and that before 2005 he had been a peaceful
person. Certain defenses may open the door to rebuttal
evidence of uncharged criminal conduct or bad acts probative of a defendant’s state of mind to the extent that
such evidence “‘has a natural tendency to disprove [the
defendant’s] specific claim’ ….” The 2002 incident was an
instance of the defendant resorting to violence after a relatively minor provocation before the event alleged to
have caused his PTSD.
Evidence of an incident in 2010 should have been
excluded, as it did not tend to prove or disprove that the
defendant acted under the influence of PTSD in 2007. However, the error in admitting this evidence was harmless.
Civil Practice
Matter of Carver v State of New York,
2015 NY Slip Op 08451 (11/19/2015)

Appeals and Writs (Scope and Extent of Review)
Double Jeopardy (Mistrial)
Trial (Mistrial)
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Matter of Gentil v Margulis, 26 NY3d 1027,
20 NYS3d 330 (11/19/2015)
The Appellate Division ruling in this CPLR article 78
proceeding to prohibit the defendant’s retrial failed to
address the defendant’s implicit consent to a mistrial
based on his request for a partial verdict and his silence as
to the trial court’s plans for a retrial. Due to the defendant’s implicit consent, the petition is dismissed and the
issue of manifest necessity on which the Appellate
Division relied need not be reached.
Concurrence: [Fahey, J] Whether a defendant has consented to a mistrial is a factual question; where the
Appellate Division made no factual finding as to consent,
there are no factual findings to review, and no factual
determination on this issue can be made here. But the
Appellate Division’s order should be reversed because
there was manifest necessity for a mistrial on two counts
where one juror was unable to continue deliberating and
the defendant refused to consent to an alternate juror
being substituted.

Where the defendant used a stolen transit authority
key to let two people into the subway through an emergency exit gate for a fee, he was properly found guilty of
petit larceny because the transit authority, the rightful
owner of the key, had a right to possession of the key
superior to that of the defendant, who had no right of possession as to the key and no “possessory right or lawful
expectation with respect to the business generated from
use of the key.” This is distinguishable from the issue presented in People v Hightower (18 NY3d 249 [2011]), which
involved using an unlimited-use MetroCard to allow
another person to enter the subway.
Dissent: [Lippman, CJ] The defendant’s clearly illegal
conduct did not amount to petit larceny. The transit
authority’s ownership of the unpaid fares here is no less
inchoate than what was presented in Hightower.
Arraignment (Delay)
Grand Jury (Procedure)
Sentencing (Second Violent Felony Offender)
People v Small, 2015 NY Slip Op 08457 (11/19/2015)

Guilty Pleas
Sentencing
People v Martinez, 2015 NY Slip Op 08456 (11/19/2015)
No presumption of vindictive sentencing applies
where the defendant rejected a plea offer of 10 years’ probation for a single crime and was later sentenced to 10 to
20 years’ imprisonment for multiple charges following a
jury conviction. Before the defendant rejected the plea
offer, he was warned by the trial court that no lenient sentence similar to that offered for sparing the accuser in this
sex abuse case the necessity of testifying would be
imposed if a conviction followed a trial. The policy
concerns underlying the rule that defendants not be
penalized for exercising the right to appeal, so that a higher sentence may not be imposed following a successful
appeal absent affirmative, legitimate, and reasoned bases,
are not implicated where a defendant rejects a plea offer,
goes to trial, and gets a harsher sentence than that offered
before trial.
Dissent: [Pigott, J] “In my view, an appearance of
judicial vindictiveness arises when a trial judge is aware
of an unsuccessful plea discussion and, after trial, the
same judge sentences the defendant to a jail term that is
significantly harsher than that offered in the plea.”
Larceny (Elements) (Evidence) (Petty Larceny)
People v Matthew P., 2015 NY Slip Op 08454
(11/19/2015)

18 | Public Defense Backup Center REPORT

The defendant’s motions to dismiss the grand jury
indictment concerning a Feb. 23, 2006 burglary were properly denied. The defendant was in custody for an unrelated burglary charge when the prosecution filed a felony
complaint and obtained an arrest warrant regarding the
February 23 incident. The unnecessary arraignment delay
provision of CPL 120.90 did not apply where the defendant was not arrested on that felony complaint; even if
corrections officers attempted to arrest him, the arrest
would have been invalid because they had no authority to
do so. Further, any failure to arraign the defendant
between the filing of that complaint on a Friday and
Monday, when the grand jury was scheduled to hear testimony on the unrelated charge, was not unreasonable
where the defendant would have been in custody regardless of whether he was arraigned on that complaint. And
because the defendant was not arraigned on that felony
complaint, he was not entitled to a grand jury notice
under CPL 190.50(5)(a).
The defendant should not have been sentenced as a
second violent felony offender for the January 2005
offense because more than 10 years had elapsed between
that and the 1985 predicate offense. While periods of
incarceration do not count for the 10-year calculation, a
habeas court had ordered the defendant’s release as to one
period of incarceration, for a parole violation, between the
1985 and 2005 offenses, finding that incarceration was not
supported by the evidence. Therefore, the defendant
could not be said to have been incarcerated for any lawful
reason during that time.
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Counsel (Competence/Effective Assistance/Adequacy)
Sentencing (Second Felony Offender)
Sex Offenses (Sentencing)
People v Wragg, 2015 NY Slip Op 08453 (11/19/2015)
The defendant was not denied the effective assistance
of counsel where there were potential tactical advantages
as to the defense of mistaken identification in revealing
that the accuser identified the defendant almost three
weeks after the incident and provided a description of her
assailant. Counsel did not remain silent in the face of prosecutorial misconduct, lodging several objections that were
sustained, and the unobjected-to remarks were not the
type of remarks previously held to warrant reversal.
Counsel cannot be held ineffective because the prosecutor
impeached alibi witnesses or because efforts to impeach
the accuser were unsuccessful.
The language in CPL 400.19(2) saying that a statement
concerning a defendant’s prior conviction for sexual
assault against a child “‘may be filed by the prosecutor at
any time before trial commences’” does not give a prosecutor the discretion to avoid enhanced sentencing under
Penal Law 70.07 for second child sexual assault felony
offenders; the statute merely permits the filing of a statement before trial, and does not prohibit filing afterwards.
Filing the statement before conviction allows any challenges to the underlying offense to be resolved before
trial, facilitating plea negotiation and perhaps sparing
young accusers the stress of retelling events in court. The
defendant’s interpretation of the statute would mandate
enhanced sentencing for all sex offenders except those
convicted of offending against children, not something
the legislature would grant discretion to allow.
Counsel (Competence/Effective Assistance/Adequacy)
Statute of Limitations
Trial (Summations)
People v Ambers, 2015 NY Slip Op 08608 (11/23/2015)
Where the record lacks any indication that the defense
did not want lesser included offense instructions given to
the jury, trial counsel’s failure to raise statute of limitations objections to the two misdemeanor charges of
endangering the welfare of a child could have been a
strategic decision to provide the jury with alternatives to
the felony charges of rape and course of sexual conduct
against a child. The defendant failed to meet his burden of
showing the absence of a strategy or other legitimate
bases for counsel’s inaction; counsel was not shown to be
ineffective.
November–December 2015

Nor was counsel’s failure to object to certain statements by the prosecutor in summation shown to be ineffective representation where counsel did lodge 30 objections, including 15 that were sustained, and cautionary
instructions were given.
Counsel (Competence/Effective Assistance/Adequacy)
Post-Judgment Relief (CPL § 440 Motion)
Witnesses (Experts)
People v Caldavado, 2015 NY Slip Op 08614
(11/23/2015)
While it is exceedingly rare for a defense attorney’s
strategic decision not to offer expert testimony to constitute ineffective assistance of counsel, a decision to forego
calling an expert solely because doing so is deemed futile
due to the high number of experts testifying for the prosecution “is not a legitimate or reasonable tactical choice”
where “casting doubt on the prosecution’s medical proof
is the crux of the defense ….” A hearing must be held on
the defendant’s motion under CPL 440.10(1)(g) and (h) to
vacate her convictions of first-degree assault and endangering the welfare of a child based on evidence that the
child suffered from Shaken Baby Syndrome.
The viability of a “‘freestanding actual innocence
claim’ beyond that provided by CPL 440.10” need not be
addressed, as the “defendant failed to demonstrate factual
innocence regardless of the applicable standard of proof.”
Confessions (Interrogation) (Videotapes)
Instructions to Jury
People v Durant, 2015 NY Slip Op 08609 (11/23/2015)
The common law does not invariably require that a
court give a jury an adverse inference instruction against
the prosecution based solely on failure by police to electronically record a defendant’s custodial interrogation,
although using recording equipment at the disposal of the
police would be the better practice. Here, police had taken
the defendant to a station that lacked recording equipment following his arrest for second-degree robbery
instead of to a location that had such equipment, based on
“‘common practice’” limiting use of the latter to homicides. None of the traditional rationales for an adverse
inference instruction existed here to compel the court to
grant counsel’s request for a detailed permissive adverse
inference based solely on the lack of recording—no law
requires the police to generate a recording during interrogation, the police did not destroy existing material evidence, and the rationale behind missing witness instructions does not typically apply in cases of failure to
record an interrogation. Requiring an adverse inference
instruction here “could entangle the courts in protracted
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litigation over the boundaries, if any, of” such a rule, and
“courts might frequently issue adverse inference instructions that may not be supported by law or logic.” The legislature can craft legal principles to “realize all of the benefits, and none of the drawbacks, of defendant’s proposed
judicial rule-making.”
Concurrence: [Lippman, CJ] “The many benefits of
recording custodial interrogations are essentially uncontested.” As electronic recording becomes easier all the
time, there is no reason that this best practice should not
become universal; when law enforcement has the capability to create video records of custodial interrogation in
the future but fails to do so, “a judicial response will be
warranted.”
Narcotics (Penalties)
Sentencing (Resentencing)
People v Golo, 2015 NY Slip Op 08611 (11/23/2015)
Where the defendant pleaded guilty in April 2004 to
third-degree drug possession for an offense committed in
April 2003 and was sentenced in June 2004, then was sentenced days later upon his guilty plea for robbery and
other charges for offenses occurring in May and June
2003, and moved in 2012 for resentencing as to the drug
offense pursuant to the Drug Law Reform Act of 2009, the
Appellate Division correctly found that the 2004 robbery
convictions are not exclusion offenses for purposes of CPL
440.46(5)(a) because the convictions occurred after the
drug offense. While anomalous, this is the law, and “[i]f
the wording of the statute has caused an unintended consequence, it is up to the legislature to correct it.” The
defendant’s conduct after his drug conviction can, however, be properly considered in deciding his application
for resentencing.
The courts below erred in deciding that motion without giving the defendant an opportunity to be heard on
the merits of his application; the matter is remitted for further proceedings.
Counsel (Competence/Effective Assistance/Adequacy)
Statute of Limitations
People v Harris, 2015 NY Slip Op 08607 (11/23/2015)
There could be no strategic purpose for trial counsel’s
failure to raise the statute of limitations as to the timebarred charge of petit larceny in this case involving an
incident in 2002 for which the defendant was charged,
based on DNA testing in 2011, with second-degree burglary and the larceny, where the theory of the prosecution
was that the defendant entered the home with the intent
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to commit a theft. The DNA evidence all but irrefutably
proved the trespass component of burglary, and a finding
of guilt as to the larceny “would as a practical matter have
dictated a finding of guilt on the burglary count as well.”
Failure to “raise a clear-cut defense completely dispositive
of a charge for which the defendant was ultimately convicted[] should not be subsumed within the ‘totality’ of
the representation for purposes of determining the availability of relief for ineffective assistance.” Recognizing
this extremely limited freestanding claim does not signal
a broad departure from the ordinarily applicable requirement that the full representation should be weighed in
determining ineffective assistance claims. The larceny
conviction is vacated and dismissed.
Dissent: [Abdus-Salaam, J] It was not ineffective for
trial counsel to try to give the jury an opportunity to convict the defendant of a misdemeanor rather than a felony
in a case where the defendant’s DNA was recovered at the
scene. Further, it is “inconsistent to conclude that counsel
here was ineffective in failing to seek dismissal of the petit
larceny charge but nonetheless hold that defendant’s conviction for burglary may stand, as such a conclusion indicates, that overall, counsel provided defendant meaningful representation.”
Accusatory Instruments (Sufficiency)
Sex Offenses (Elements)
People v Hatton, 2015 NY Slip Op 08606 (11/23/2015)
The accusatory instrument charging the defendant
with forcible touching was facially sufficient where it
stated that the accuser told the police detective who drafted the accusatory instrument that: a male had approached
the accuser and “smacked [her] about the buttocks”; the
defendant’s own statement verified that he did so; the
accuser said the action caused her “to become alarmed
and annoyed”; and an eyewitness saw the defendant
smack the accuser’s buttocks. These factual allegations
easily satisfy the sufficiency requirements as to the actus
reus elements of the offense, that the defendant applied
some level of pressure to the accuser’s sexual or intimate
parts, and sufficiently established the accuser’s lack of
consent. Whether or not the requisite intent was sufficiently alleged is a more difficult question, but criminal
intent can be inferred from the nature of the act, “which is
commonly considered to cross the line of propriety, absent
a prior relationship or experience suggesting the complainant and defendant had a mutual understanding that
such conduct was acceptable.” By ignoring the accuser’s
“right to be free from unwanted intimate contact, defendant disregarded the complainant’s autonomy and personhood” and committing the act on the street suggested
“that he was unconcerned by the public display of his
actions, and the humiliation evoked by such conduct.”
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This decision “should not be broadly interpreted as a per
se rule that the mere assertion that a defendant smacked
the buttocks of another sufficiently alleges the purpose
elements of the statute.”
Record support exists for the Appellate Term’s conclusion that the defendant did not impliedly waive the
right to be prosecuted by information.
Dissent: [Stein, J] Lack of a legitimate purpose is a
distinct element of forcible touching that must be affirmatively established by the prosecution; “the factual allegations here are simply too sparse to create or support any
inferences establishing the ‘no legitimate purpose’ element of the charged crime.”
Counsel (Competence/Effective Assistance/Adequacy)
Discovery (Brady Material and Exculpatory Information)
Post-Judgment Relief (CPL § 440 Motion)
People v Negron, 2015 NY Slip Op 08610 (11/23/2015)
The defendant’s conviction, which he sought to
vacate under CPL 440.10 based on claims of ineffective
assistance of counsel and Brady violations by the prosecution, is vacated and a new trial ordered. Of five eyewitnesses, only the accuser, who was shot in an apparent
road rage incident, identified the defendant as the shooter. At trial, defense counsel sought to introduce evidence
that another man, who resembled the defendant, lived in
the same building, and had been arrested a day later for
weapons possession, was the perpetrator; the court
refused to allow the evidence, stating without objection
that the defense had not shown “a clear link” between the
third party and the incident. The record does not support
the court’s statement, in connection with an earlier 440
motion, that it had applied the proper balancing test
rather than the “clear link” test that had already been
overruled at the time of the trial. Defense counsel’s affidavit submitted in the 440 motion said counsel had not
researched the issue and was unaware of the correct standard at the time of trial. The information that the prosecution had about the third party and did not disclose,
including his possession of the type of ammunition used
in the shooting, was plainly favorable to the defense.
There is a reasonable possibility that the verdict would
have been different if the jury had heard the information
about the third party.
Dissent in Part: [Pigott, J] While the courts below
erred in denying the motion without a hearing, questions
of fact remain and the matter should be remitted for a
hearing.
November–December 2015

Accusatory Instruments (Sufficiency)
Narcotics (Marijuana) (Possession)
People v Afilal, 2015 NY Slip Op 08616 (11/24/2015)
The accusatory instrument charging the defendant
with fifth-degree possession of marihuana lacked factual
allegations as to the defendant’s location at the time he
was seen holding a bag of the substance, and otherwise
relied on conclusory statements that merely tracked the
language of Penal Law 221.10(1) with regard to the “public place” element of the statute; “the complaint fails to
meet the reasonable cause requirement and should be
dismissed ….”
Appeals and Writs (Preservation of Error for Review)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy])
People v Conceicao, 2015 NY Slip Op 08615
(11/24/2015)
A trial court’s failure to recite the Boykin trial rights
(Boykin v Alabama [395 US 238 (1969)]) “does not automatically invalidate an otherwise voluntary and intelligent
plea.” In two of the cases here, the records show that the
defendants intentionally relinquished the rights in question and the pleas are upheld. Counsel for these two
defendants actively litigated issues, and the defendants,
through counsel, waived a more detailed allocution. The
plea in Conceicao must be vacated as the record “contains
no discussion of any of the circumstances surrounding the
plea or the rights defendant waived; nor does it indicate
whether defendant spoke with his attorney before entering the plea.” That case is remitted to the trial court. While
dicta in People v Tyrell (22 NY3d 359 [2013]) suggested that
failure to mention Boykin rights might be viewed as a
mode of proceedings error, “we make clear today that the
preservation requirement still applies to Boykin claims
depending upon the particular circumstances of a case.”
Concurrence and Dissent: [Lippman, CJ] A guilty
plea “record that is not utterly silent as to the plausibility
of a waiver” of Boykin rights, “but contains no actual
expression of a defendant’s waiver of trial rights,” is not
“sufficiently ‘audible’ to support a criminal conviction.”
Continuing to eschew any canvas of a defendant as to trial
rights is “a recipe for the toleration of slipshod practice
and deficient pleas, particularly in busy courts handling
non-felony cases,” because it becomes “all too easy to suppose that a represented defendant will, as a matter of
course, accept a plea offer to a relatively minor offense
carrying a commensurately minor penalty” and to accept
pleas on a record silent as to the loss of trial rights, which
are assumed to be “valueless except as barter for the
offered plea ….” This trivializes decisions about pleas
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“that may have most serious personal and economic consequences” and “needlessly gives rise to marginal pleas
inviting further litigation, profligately wasteful of judicial
resources.”
Concurrence in Part, Dissent in Part: [Rivera, J] In
addition to joining the Chief Judge’s dissent as to the two
pleas upheld by the majority, “I write separately to
express my disagreement with the majority’s decision to
limit the grounds for preservation of Boykin claims, and to
dissent, in part, in People v Conceicao from the majority’s
failure to follow our established precedent of dismissing
accusatory instruments where no penological purpose
exists to remit.”
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy])
People v Pellegrino, 2015 NY Slip Op 08618
(11/24/2015)
The record shows a knowing, intelligent, and voluntary waiver by the defendant of his constitutional trial
rights where he: pleaded guilty to a class A misdemeanor
(with imposition of a $250 fine) after being initially
charged with a felony; discussed the plea with counsel for
two days; and personally confirmed that he was freely
pleading guilty because he was guilty of the charge. The
court ensured that the defendant knew of any potential
immigration consequences and that the plea would add to
his criminal record.
Dissent: [Lippman, CJ] “I dissent for the reasons stated in my dissenting opinion in People v Conceicao (___
NY3d ___ [decided herewith]).”
Appeals and Writs (Preservation of Error for Review)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy])
People v Sougou, 2015 NY Slip Op 08617 (11/24/2015)
The prosecution’s contention that the defendants’
claims in these guilty plea cases are unpreserved is rejected. As in People v Tyrell (22 NY3d 359 [2013]), “both defendants pled guilty and were sentenced at the same proceeding, and the errors were clear from the face of record.
As a consequence, preservation poses no bar to our
review of … their guilty pleas ….” In Sougou, the record
“affirmatively demonstrates that defendant understood
the consequences of his plea, including that he was waiving his right to trial and to challenge evidence against
him, and that he discussed both the plea and his sentence
with counsel.” In Thompson, the plea proceeding “was
succinct, but … the record was not silent, and the sub-
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stance of the plea colloquy is at least equivalent to that of
the pleas this Court upheld in … two of the cases decided
along with Harris (61 NY2d [9] at 20-21)” showing a constitutionally adequate waiver.
Post-Judgment Relief (CPL § 440 Motion)
People v Chu-Joi, 2015 NY Slip Op 09190 (12/15/2015)
The Appellate Division did not abuse its discretion by
affirming without a hearing the order denying the defendant’s CPL 440.20 motion to set aside his sentence; the
defendant’s allegations and supporting documents claiming that he was ineligible for sentencing as an adult
because he was 15 years old at the time of the offense were
conclusively refuted by the “unquestionable documentary proof” provided by the prosecution. A copy of the
defendant’s Peruvian passport, which he had presented to
the court in connection with a prior crime, indicated he
was born in 1976, as did an official birth certificate from
the National Identification and Civil Registry of Peru, and
other documents stated that papers submitted by the
defendant were forged or filed within the last 4 years. A
court can determine whether a 440.20 motion requires a
hearing based on written submissions, and need not
accept as true every sworn allegation in support of the
motion.
Accusatory Instruments (Sufficiency)
Narcotics
People v Smalls, 2015 NY Slip Op 09188 (12/15/2015)
Under the particular circumstances of the instant case,
the misdemeanor information describing “the circumstances surrounding the defendant’s possession of alleged
drug residue, the appearance of the residue, and the officer’s experience in identifying controlled substances sets
forth a prima facie case of” seventh-degree possession of
a controlled substance. This determination is guided by
People v Kalin (12 NY3d 225 [2009]), and a different result
is not dictated by the fact that burnt residue is at issue
here. “We continue to stress that an information must satisfy significantly more stringent facial sufficiency requirements than those applicable to a complaint,” and those
heightened requirements were met by the information
here.
Counsel (Conflict of Interest)
Double Jeopardy (Collateral Estoppel)
People v Ortiz, 2015 NY Slip Op 09233 (12/16/2015)
The trial court did not err in permitting testimony at
a retrial about the defendant’s alleged use of a razor blade
where the defendant was tried and convicted of secondVolume XXX Number 4

CASE DIGEST 
NY Court of Appeals

continued

degree burglary but acquitted of charges involving use of
a dangerous instrument; that conviction was reversed on
appeal; and the defendant moved on the basis of collateral estoppel to preclude evidence regarding the razor blade
because the acquittal showed that the jury found the
defendant had not used a dangerous instrument. The
practical difficulties of applying collateral estoppel here
outweigh the otherwise sound bases of the doctrine where
the witnesses “would have had to materially alter their
testimony and mislead the jury in order to omit reference
of the razor blade.”
The trial court did err in denying counsel’s motion to
withdraw after the prosecution, over vigorous objection,
impeached the defendant with counsel’s statement at
arraignment that one of the accusers had attacked the
defendant with a razor blade; counsel said she had misspoken—she meant a kitchen knife, which was a part of
the narrative of the event—and would have become a witness if her comment came in. After further objection by
counsel was overruled, she agreed to a stipulation that
said if she had testified, she would have said that the
defendant told her about a kitchen knife used by the
accuser in his apartment, not a razor blade. Where “the
only way for defense counsel to rehabilitate her client’s
credibility was to impugn her own, moments before she
would argue for her client’s innocence in summation,” the
court should have granted the request to withdraw or
declared a mistrial.
Juveniles (Custody) (Grandparents)
Matter of Suarez v Williams, 2015 NY Slip Op 09231
(12/16/2015)
“We hold that grandparents may demonstrate standing to seek custody based on extraordinary circumstances
where the child has lived with the grandparents for a prolonged period of time, even if the child had contact with,
and spent time with, a parent while the child lived with
the grandparents.” The paternal grandparents here
showed that the child had lived with them from infancy
until he was almost 10 years old, and that while the mother had regular contact with the child during that time and
held legal custody jointly with the father, she had “relinquished her authority and responsibility to make …
decisions” regarding the child, effectively transferring
custody to the grandparents. The grandparents thus
established standing based on “an extended disruption of
the mother’s custody, in accordance with Matter of Bennett
v Jeffreys and Domestic Relations Law § 72 (2).” The latter,
as amended in 2003, did not overrule existing case law nor
require that a parent have absolutely no contact with a
child for 24 months before a grandparent can apply for
November–December 2015

custody; requiring a grandparent to refuse to facilitate
contact between a parent and child would conflict with
the Legislature’s intent, especially in light of the “this
state’s public policy of encouraging and strengthening
parent-child relationships.” (Footnote omitted.)
Appeals and Writs (Notice of Appeal) (Waiver of Right to
Appeal)
Counsel (Competence/Effective Assistance/Adequacy)
(Duties)
People v Rosario, 2015 NY Slip Op 09230 (12/16/12015)
Coram nobis relief, sought here on the grounds of
claimed failure by trial counsel to advise about the right to
appeal, “is not just another stop on a continuum of opportunities for a defendant to seek appellate relief … [but
is] [r]ather … extraordinary relief only to be provided in
rare cases when a right to appeal was extinguished due
solely to the unconstitutionally deficient performance of
counsel ….” [internal quotation marks omitted.] Where
the records indicate that the petitioners did not ask their
attorneys to file notices of appeal and that they did know
about their appeal rights, which they waived, granting
coram nobis relief would broaden the rule of People v
Syville (15 NY3d 391 [2010]) “to apply to any case where a
notice of appeal had not been filed within one year and
30 days of conviction. Such a rule would abrogate CPL
460.30.”
Concurrence and Dissent: [Lippman, CJ] The record
in Llibre clearly shows that defense counsel advised the
defendant of the right to appeal and that the defendant
waived that right, both orally and in writing. In Rosario,
however, the record shows that the defendant was confused about his rights and it contains no evidence that
counsel consulted with the defendant about his appeal
right. The U.S. Supreme Court has laid out consultation
requirements in Roe v Flores-Ortega (528 US 470 [2000])
and those requirements are reaffirmed by the rules of each
Appellate Division and the ABA Standards for Criminal
Justice.
Discovery (Preservation of Materials)
Identification (Lineups) (Photographs) (Suggestive
Procedures)
People v Holley, 2015 NY Slip Op 09314 (12/17/2015)
The prosecution’s obligation to preserve a record of
what was viewed by witnesses in identification procedures does not vary depending on the type of system
used, and failure to meet that obligation gives rise to a
rebuttable presumption that the procedure—here, a photo
array—was unduly suggestive, but the prosecution here
overcame that presumption through testimony at the
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suppression hearing. The requirement that photo arrays
shown to identifying witnesses be preserved “was first
applied to physical books and drawers of photographs,
but there is nothing about the requirement that would
limit it to that context.” Police showing a witness photographs by using a computer-assisted program such as the
photo manager system here must take whatever steps
necessary to ensure that the display can be recreated “in
the precise arrangement and order in which they were
shown to the witness.” This is not tantamount to requiring police to create evidence for the benefit of the defense.
“We do not decide, on this appeal, whether preserving
photo arrays shown to a witness on a computer screen by
means of the photo manager system or the like would
require printing the arrays.” The record here contains evidence to support a finding that the prosecution met the
initial burden of producing evidence of lack of undue suggestiveness where the detective testified that he did not
consider the defendant a suspect before showing one witness photographs from the computer system, and that
witness consistently identified only the defendant from
about a hundred photographs. The defendant failed to
meet his ultimate burden of proving the procedure used
was unduly suggestive.
There is also record support for the Appellate
Division’s determinations that the disparity in age of the
fillers in the lineup viewed by two witnesses was not so
apparent as to draw attention to the defendant and, while
the weight of the men in the physical lineup varied
between 180 and 250 pounds, the disparity in weight was
sufficiently minimized.
Concurrence: (Abdus-Salaam, J) The “‘presumption
of suggestiveness’” said to arise whenever the prosecution fails to present a physical copy of a photo array at a
Wade hearing “lacks a solid legal foundation and risks creating unnecessary confusion about the proper application
of existing legal standards governing a suppression hearing.”
Appeals and Writs (Preservation of Error for Review)
(Waiver of Right to Appeal)
Sentencing (Second Felony Offender)
People v Jurgins, 2015 NY Slip Op 09311 (12/17/2015)
The defendant was erroneously sentenced as a predicate felon based on a prior Washington, DC conviction for
attempt to commit robbery. The issue was not preserved
for direct appeal but was preserved for review here in that
it was raised in the defendant’s CPL 440.20 motion. While
the defendant did not challenge the DC conviction on
either of the grounds read by the court clerk—that the
defendant was not the person named or that the conviction was unconstitutionally obtained—his silence on
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other unmentioned grounds did not constitute a waiver.
The dissent conflates the question of waiver with preservation, but the two are distinct. “Waiver cannot be accomplished through silence ….” Where the DC statute at issue
includes “a taking ‘by sudden or stealthy seizure or
snatching,’” and such taking “would not be considered a
robbery or other felony in New York,” being akin to a
crime such as jostling that is a misdemeanor in this state,
the DC crime can be committed by an act that is not a New
York felony, and so is not a proper basis for a predicate
felony adjudication in New York.
Dissent: [Pigott, J] The majority’s decision exempting
the defendant’s post-conviction motion from the same
rules of preservation that bar his direct appeal has no basis
in law or logic and violates longstanding preservation rulings. Prior decisions rightly made no distinction between
direct appeal and post-conviction motions. As to the merits of the claim, the majority’s decision involves a hypertechnical reading of the DC law and New York precedent;
the lower courts appropriately considered the facts alleged
in the DC accusatory instrument to find that the defendant
was convicted of acts that would be felonies in New York.
Identification (Photographs) (Suggestive Procedures)
(Wade Hearing)
People v Marshall, 2015 NY Slip Op 09313 (12/17/2015)
Consideration of relevant statutory mandates and
caselaw relating to suggestive identification procedures
“as well as the concerns over mistaken identification and
the potential risk of wrongful convictions based on eyewitness error” leads to the conclusion that a Wade hearing
should not be denied based on the “trial-preparation
exception.” The “so-called Herner hearing” [People v
Herner, 85 NY2d 877 (1995)], designed to determine the
application of the exception in a given case, “serves as an
obstacle to judicial scrutiny of potentially unconstitutionally suggestive identification procedures” and is unnecessary “because a Wade hearing adequately ensures against
the admission of an unreliable identification.” Whether an
identification procedure “is intended to refresh or anchor
the identification of defendant in the witness’ memory
before trial, or intended to assist the ADA in preparing the
case, the relevant inquiry remains the same: was the
observation of defendant unduly suggestive, rendering
the subsequent identification unreliable.” The error in
denying a Wade hearing in this case was harmless, as the
court essentially found that there was a source for the
accuser’s identification of the defendant independent of
the contested showing of a photograph of the defendant
to the accuser by a prosecutor prior to trial.
Dissent: [Lippman, CJ] The majority is correct that the
Herner dichotomy is not conceptually valid, but the defendant
here was not afforded the Wade hearing she was entitled to,
nor did the prosecution meet its initial burden of demonstratVolume XXX Number 4
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ing that the subject photo display was not suggestive; the issue
of independent source was never litigated.
Counsel (Competence/Effective Assistance/Adequacy)
Defenses (Affirmative Defenses generally) (Diminished
Capacity)
Homicide (Murder [Defenses])
People v Pavone, 2015 NY Slip Op 09315 (12/17/2015)
The defendant’s contentions that two errors of constitutional dimension warrant a new trial are rejected. Use of
the defendant’s post-arrest silence to challenge his credibility about possible fabrication of his extreme emotional
disturbance (EED) defense did violate state due process
protections. “[B]ecause an EED defense has an objective
element, there is even more cause for concern that the
prejudice to defendant outweighs some measure of value
to be gleaned from [his] silence.” The prosecution puts
forward an artificial distinction between situations where
a defendant is arrested and remains silent before Miranda
warnings and those where a defendant is silent after such
warnings. But the error was harmless where the evidence
showed that the defendant, who admitted guilt but
sought to mitigate the penalty based on the EED defense:
stalked the decedents; performed acts calculated to
manipulate and prey on the emotions of the decedent
with whom he had been romantically involved; knowingly placed himself in a position to find the two while armed
and suffering from depression and exhaustion; and
behaved in a calm and composed manner before and after
the shootings. Further, experts differed as to the defendant’s state of mind, and there is no reasonable possibility that the testimony about the defendant’s silence contributed to his conviction.
The defendant’s attorney did not provide ineffective
assistance by failing to object to references to the defendant’s silence or by failing to provide to the defense EED
expert audio recordings of phone messages and 911 tapes.
Concurrence: [Stein, J] The defendant failed to preserve any challenge to the prosecution’s use of his silence,
so this Court cannot consider whether error occurred and
if so whether it was harmless.
Dissent: [Pigott, J] “I dissent for reasons stated in the
dissenting opinion of Justice Garry at the Appellate
Division.”
Evidence (Hearsay)
People v Soto, 2015 NY Slip Op 09316 (12/17/2015)
A witness’s statement to a defense investigator admitting that she, not the defendant, was driving at the time of
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the accident should have been admitted as a declaration
against interest where the witness, who invoked her right
to remain silent at trial, knew when she made the statement that it was against her penal interest. At a hearing on
the defense request to have the statement admitted, the
court disclosed a disbelief that the witness was aware that
her statements could expose her to a traffic offense prosecution. However, only a constricted application of the
requirement that a person’s knowledge that a statement is
against their penal interest be contemporaneous would
support excluding the statement, as the witness asked just
seconds after the statement whether she could get into
trouble for making it. Further, contrary to the hearing
court’s comments, the penal interest in question need not
be “serious”; here, the witness’s further concern about
how her parents would react “demonstrates her understanding of the consequences, rather than exhibiting her
lack of comprehension.” Statements that exculpate a
defendant are subject to a more lenient standard than
statements offered against the defendant.
Dissent: [Pigott, J] There is record support for the trial
court’s finding that the witness “was unaware that her
statement was against her penal interest at the time it
was made ….”
Appeals and Writs (Notice of Appeal) (Retroactivity)
(Time)
People v Varenga, 2015 NY Slip Op 09312 (12/17/2015)
For purposes of applying a new rule of federal constitutional criminal procedure, “where a defendant does not
take a timely direct appeal from the judgment, and does
not move for leave to file a late notice of appeal pursuant
to CPL 460.30 (1), the judgment becomes final 30 days
after sentencing, on the last day that a defendant has an
inviolable right to file a notice of appeal pursuant to CPL
460.10 (1) (a). “Here, the noncitizen defendant pleaded
guilty to a class D felony, received the sentence promised
in the plea bargain, did not file a notice of appeal despite
being told on the record of his right to appeal, and filed a
CPL 440.10 motion seeing to vacate the judgment only
after he was placed in removal proceedings two years
after his plea. Adopting the defendant’s definition of
finality, which would not occur until one year and 30 days
after sentencing—the period during which he could have
sought an extension to file a notice of appeal—“would
result in uncertainty … in many procedural situations.”
Dissent: [Rivera, J] The majority needlessly addresses
a broader question than is presented, which is “when does
a judgment become final for purposes of a new rule
announced during CPL 460.30’s one-year grace period for
filing a notice of appeal.” A different result should be
reached on the unique facts here; “the majority’s approach
results in an illogical distinction between similarly situated defendants, and potentially shields illegal convictions
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from meritorious claims by foreclosing avenues of collateral and habeas review.”

First Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

Instructions to Jury
Juries and Jury Trials (Deliberation)
People v Morgan, 124 AD3d 406, 1 NYS3d 39
(1st Dept 1/6/2015)
The court properly instructed the jury to resume deliberation and attempt to reach a unanimous verdict after
the jury purported to return a verdict but a poll showed
that two jurors did not agree. The court did not deprive
the defendant of due process by not reminding the jurors
that they should not surrender their conscientiously held
beliefs, the court’s instruction did not improperly pressure or criticize the two jurors who did not agree, and
defense counsel did not ask for a particular instruction.
(Supreme Ct, Bronx Co)
Dissent in Part: The court’s supplemental instruction
was unduly coercive because, as defense counsel argued,
it gave the two jurors the impression that the only way
the case would end was if they agreed with the rest of the
jurors.
[Ed. Note: Leave to appeal was granted on May 7, 2015
[2015 NY Slip Op 72429(U) [1st Dept 2015]).]
Burglary (Degrees and Lesser Offenses) (Elements)
People v Joseph, 124 AD3d 437, 1 NYS3d 63
(1st Dept 1/13/2015)
The defendant was properly convicted of seconddegree burglary, which requires entry into a dwelling,
where the defendant entered the basement of a store that
was on the ground floor of a building that had six floors
of residential apartments above it. The two-part exception
to the rule that if a building contains a dwelling a burglary committed in any part of it is a burglary of a dwelling
requires both a large building and the entry into a space
that is remote and inaccessible from the residential portion of the building. Here, while the rest of the building
was not accessible from the basement, it was not a large
building. (Supreme Ct, New York Co)
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Dissent in Part: “While a building’s size may inform
the determination as to whether the residential elements
were accessible, size per se is not a dispositive factor.
The critical factor is whether ‘the people living in the
apartments will even be conscious of [the burglar’s] presence’ ….” The Court of Appeals should clarify whether a
building’s size is a necessary element in determining
whether a building is a dwelling.
[Ed. Note: Leave to appeal was granted on Apr. 21, 2015
(2015 NY Slip Op 70750(U) [1st Dept 2015]).]
Sentencing (Mitigation) (Youthful Offenders)
People v Boria, 124 AD3d 467, 1 NYS3d 82
(1st Dept 1/15/2015)
The court erred in not considering youthful offender
treatment where the defendant was eligible for such treatment without a finding of mitigation because he was convicted of attempted second-degree criminal possession of
a weapon, which is not an armed felony because it may be
committed without actually possessing a deadly weapon.
Even assuming the defendant was convicted of an armed
felony, he was potentially eligible for youthful offender
treatment under the mitigation provisions of CPL
720.10(3) and is entitled to a determination by the sentencing court. (Supreme Ct, Bronx Co)
Counsel (Competence/Effective Assistance/Adequacy)
(Right to Counsel) (Standby or Substitute Counsel)
People v McCummings, 124 AD3d 502, 1 NYS3d 97
(1st Dept 1/22/2015)
The court erred in denying the defendant’s request for
substitution of counsel, made at the beginning of the
fourth day of trial, without conducting an inquiry or
allowing the defendant to explain, orally or in writing,
why an inquiry was necessary. The defendant indicated
that his request was based on “‘my attorney and advice’
and that the attorney was not ‘doing his proper work’”
and asked to hand up papers that counsel identified as a
motion for reassignment of counsel; the court refused to
look at the papers and summarily denied the motion.
Without a record, it cannot be assumed that the motion
was a dilatory tactic, that it related to whether the defendant would testify or another defense strategy, or that it
detailed complaints other than those set forth on a printed form. (Supreme Ct, New York Co)
Dissent: The defendant’s request for new counsel did
not trigger the court’s obligation to make a minimal
inquiry where “[t]he trial judge had more than ample
first-hand knowledge of counsel’s highly competent work
and efforts, and there had been no indications of a conflict
of interest or a breakdown in communications up to that
point.”
Volume XXX Number 4
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Evidence (Hearsay)
Witnesses (Confrontation of Witnesses)
People v Beato, 124 AD3d 516, 3 NYS3d 6
(1st Dept 1/26/2015)
In this observation sale case, the court violated the
defendant’s confrontation right by allowing the police to
testify about statements made by unidentified alleged
buyers after they were stopped and questioned about purchasing drugs from the defendant and his accomplices.
While the court instructed the jury that the statements
were admitted not for their truth, but to explain police
actions, such an explanation was not warranted in this
case given other testimony that the police arrested the
defendant after observing a series of apparent sales. The
statements were barely relevant and their probative value
was outweighed by the potential for prejudice. The statements were testimonial as the primary purpose of the
police questioning of the individuals was to gather evidence for a later criminal prosecution. However, the error
was harmless. (Supreme Ct, New York Co)
Concurrence: “Because the hearsay testimony was
received to avoid misleading the jury and to complete the
narrative in order to deter jury speculation, it does not
implicate the right of confrontation.”
Due Process (Vagueness)
Family Court (Family Offenses) (Orders of Protection)
Harassment
Matter of Elizabeth T. v Andrew T., 124 AD3d 556,
998 NYS2d 636 (1st Dept 1/29/2015)
In this family offense proceeding, the order of protection must be vacated, even though it was entered properly after the respondent failed to appear at the scheduled
hearing, because it is based on second-degree aggravated
harassment (Penal Law 240.30[1]), which the Court of
Appeals has found unconstitutionally vague and overbroad. (Family Ct, New York Co)
Argument (Misconduct)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection)
Trial (Summations)
People v Jones, 125 AD3d 403, 2 NYS3d 455
(1st Dept 2/3/2015)
The court erred in denying the defendant’s for cause
challenge of a prospective juror who stated that he
November–December 2015

“couldn’t say” whether he would be able to set aside his
bias in favor of the police and never gave unequivocal
assurance that he could do so and render an impartial verdict based on the evidence. The defendant made a
peremptory challenge to the juror and later exhausted his
peremptory challenges.
“[T]he prosecutor’s summation remarks regarding
reasonable doubt also constituted reversible error …
[where] the comments ‘linked [the defendant] to every
defendant who turned out to be guilty and was sentenced
to imprisonment,’ thus inviting the jury to consider his
status as a defendant as ‘evidence tending to prove his
guilt’ … [and] the prosecutor’s comments tended to minimize the jury’s sense of responsibility for the verdict.”
(Supreme Ct, New York Co)
Search and Seizure (Arrest/Scene of the Crime Searches
[Time])
People v Mangum, 125 AD3d 401, 3 NYS3d 332
(1st Dept 2/3/2015)
The court erred in denying the defendant’s motion to
suppress evidence found in the defendant’s backpack
where the search was not incident to the defendant’s
arrest. Although the police had probable cause to arrest
the defendant for littering after they saw him drop a styrofoam cup on the grass outside a housing complex, the
suppression hearing testimony of the officers showed that
neither officer intended to arrest the defendant until they
discovered the weapon in his backpack. Because the court
found that the police did not otherwise have reasonable
suspicion to stop the defendant, the evidence found in the
backpack and during a subsequent search at the precinct
should have been suppressed. (Supreme Ct, New York Co)
Discrimination (Race)
Juries and Jury Trials (Challenges) (Selection)
People v Frazier, 125 AD3d 449, 2 NYS3d 470
(1st Dept 2/5/2015)
The appeals are held in abeyance and the matters
remanded for further proceedings on the defendants’
Batson application. “Although the court did not make a
specific ruling that defendants satisfied step one of Batson
(prima facie case of discrimination), once it ordered the
prosecutor to provide the reasons for his peremptory challenges to two of the six panelists who were the subject of
defendants’ application, it should have required the prosecutor to articulate his reasons for striking the remaining
four panelists, as defendants specifically requested. The
court also improperly denied the defense an opportunity
to show that the prosecutor’s proffered race-neutral reasons for striking the panelists were pretextual ….”
(Supreme Ct, New York Co)
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Search and Seizure (Arrest/Scene of the Crime Searches
[Time]) (Warrantless Searches)
People v Morales, 126 AD3d 43, 2 NYS3d 472
(1st Dept 2/10/2015)
The court erred in denying the motion to suppress
evidence found in the defendant’s jacket because, “at the
time of the search, the jacket was not within defendant’s
grabbable area, and there were no exigent circumstances
justifying a warrantless search of the jacket incident to
arrest ….” The jacket was located on the trunk of a police
car, the defendant was handcuffed and sitting inside the
car, and there were at least seven officers at the scene
when the jacket was searched. (Supreme Ct, New York Co)
Dissent: “The possible presence of a dangerous
instrumentality within the jacket, which would need to be
secured to prevent accidental harm to the police or others
regardless of defendant’s inability to retrieve it, constituted the ‘requisite exigency’ ... that justified the search of
defendant’s jacket after he was subdued.”
Instructions to Jury (Burden of Proof)
Juries and Jury Trials (Challenges) (Selection)
Witnesses (Defendant as Witness)
People v Jackson, 125 AD3d 485, 4 NYS3d 14
(1st Dept 2/17/2015)
The court improperly denied the defendant’s for
cause challenges to three prospective jurors without further inquiry where the jurors indicated that it would be
difficult for them to reach a decision if they did not hear
from the defendant or hear his side of the story. While the
court had not instructed the jurors on the relevant legal
principles yet, defense counsel had asked questions in
terms of the defendant’s right to remain silent and the
court cut short counsel’s attempts to put her questions in
the context of the instructions the jurors would receive.
“[T]he circumstances called for a prompt instruction on
the relevant principles regarding the burden of proof and
a defendant’s right not to testify or present evidence,
along with the elicitation of unequivocal assurances that
the panelists would follow that charge.” (Supreme Ct,
Bronx Co)
Confessions (Evidence) (Voluntariness)
Witnesses (Experts)
People v Roman, 125 AD3d 515, 5 NYS3d 5
(1st Dept 2/19/2015)
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“The court properly denied defendant’s motion to
present expert testimony on false confessions, as defendant’s motion papers, which contained no expert affidavit, did not establish that the proposed expert’s testimony would be ‘relevant to the defendant and interrogation before the court’ ….” Also, the denial should not be
second-guessed because the case does not hinge on the
accuracy of the confession with little or no other evidence
connecting the defendant to the crimes. It is not reasonably possible that the testimony would have resulted in a
more favorable verdict where the defendant’s allegedly
false confession, though somewhat more incriminating
than his trial testimony, was generally exculpatory with
respect to intent. (Supreme Ct, New York Co)
Burglary (Elements) (Evidence)
Evidence (Sufficiency)
People v Rosado, 125 AD3d 505, 4 NYS3d 21
(1st Dept 2/19/2015)
The defendant’s burglary conviction must be vacated
as there was legally insufficient evidence to establish that
the defendant knew that his entry into the loading dock
area of a commercial retail building was unlawful where
the defendant walked into the area on a weekday afternoon, there were no signs restricting access, the gate that
was normally closed was open while it was being repaired, and truck deliveries were made while the defendant was present. The defendant did not act in a way that
would warrant an inference that his entry was unlawful,
even though the evidence showed that he entered the area
with an intent to steal property. (Supreme Ct, New York Co)
Family Court
Juveniles (Molestation) (Neglect)
Sex Offenses (Sexual Abuse)
Matter of Cashmere S., 125 AD3d 543, 4 NYS3d 190
(1st Dept 2/24/2015)
The court erred in dismissing a Family Court Act article 10 neglect petition against the respondent father, a
level two sex offender, and the respondent mother, who
had allowed contact between the subject child and the
father. Although the Court of Appeals in Matter of Afton C.
(17 NY3d 1 [2011]) dismissed a neglect petition where the
father was a level three sex offender who had not sought
sex offender treatment and was living in the same house
as the subject children, the Court noted “that ‘there are
circumstances in which the facts underlying a sex offense
are sufficient to prove neglect. Where, for example, sex
offenders are convicted of abusing young relatives or
other children in their care, their crimes may be evidence
enough’ ….” Here, the petition is granted where the
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father’s conviction for first-degree attempted sodomy was
based on an incident during which he placed his penis
into the mouths of his son and niece, and although he
pleaded guilty to the offense, the father has since denied
having any sexual contact with his son or niece. The matter is remanded for a dispositional hearing. (Family Ct,
New York Co)
Evidence (Hearsay)

agency in his motion for a trial order of dismissal at the
end of the prosecution’s case, but then unequivocally disclaimed any intent to assert such a defense. (Supreme Ct,
New York Co)
Dissent: The error was not harmless where it allowed
the prosecution to introduce evidence about the many
calls and texts between the defendant and his putative
accomplice’s cell phone and that the texts related to other,
uncharged drug sales, and the colloquy between the court
and defense counsel shows that although counsel denied
pursing an agency defense, the court considered the argument to be “a ‘back door’ agency defense.”

Grand Jury

Second Department

People v DiTommaso, 127 AD3d 11, 2 NYS3d 494
(1st Dept 2/24/2015)
The court erred in admitting grand jury testimony on
the prosecution’s direct case under the past recollection
recorded hearsay exception because the prosecution failed
to show that the witness’s recollection of the matter was
fairly fresh when he testified before the grand jury, particularly given the six-year gap between the underlying
events and the testimony, and the witness could not attest
at trial that his testimony before the grand jury was accurate when given. (Supreme Ct, Bronx Co)
Concurrence: Prior testimony that is otherwise admissible under a hearsay exception may not be admitted
in contravention of CPL 670.10.
Counsel (Competence/Effective Assistance/Adequacy)
(Malpractice)
Meralla v Goldenberg, 126 AD3d 449, 5 NYS3d 70
(1st Dept 3/5/2015)
In this legal malpractice action, the court properly
denied the defendant’s summary judgment motion as
there is an issue of fact regarding whether the defendant’s
alleged negligence, failing to move to sever the plaintiff’s
criminal trial from that of a codefendant and to exclude
certain evidence based on collateral estoppel, was the
proximate cause of the defendant’s injuries, including the
more than six years the plaintiff spent in prison before his
conviction was reversed on appeal based on ineffective
assistance of counsel. (Supreme Ct, Bronx Co)

In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

Audio/Video Materials
Evidence
Privacy (Right of)
People v Badalamenti, 124 AD3d 672, 1 NYS3d 242
(2nd Dept 1/14/2015)
The “vicarious consent” exemption to federal wiretap
legislation, which allows a parent to consent to recording
a conversation involving their child where the parent has
a good faith, objectively reasonable basis for believing the
recording is necessary for the child’s welfare, is adopted
as an exemption to Penal Law 250.05, which is similar to
federal law. Admission, at the defendant’s trial for assaulting a minor accuser, of a recording of the defendant
berating and threatening the accuser, made by the
accuser’s father, was not error. (Supreme Ct, Nassau Co)
[Ed. Note: Leave to appeal was granted on Mar. 31, 2015
(25 NY3d 949).]
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy]) (Vacatur)
Weapons (Possession)

Defenses (Agency)
Narcotics (Sale)
People v Mallard, 126 AD3d 454, 5 NYS3d 388
(1st Dept 3/10/2015)
In this bench trial, the court committed harmless error
when it allowed the prosecution to rebut an agency
defense where defense counsel made a reference to
November–December 2015

People v Fuentes, 124 AD3d 677, 1 NYS3d 305
(2nd Dept 1/14/2015)
The defendant’s recitation of the facts underlying his
plea to criminal possession of a weapon, which included
statements that “the weapon ‘wasn’t mine,’ and that he
‘touched it in defense, self-defense,’” “clearly casts significant doubt upon his guilt, negates an essential element of
the crimes, or otherwise calls into question the voluntariness
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of his plea,” and so is reviewable despite his failure to preserve his claim that the plea was involuntary. Where the
court failed to make any inquiry as to a potential defense
of temporary lawful possession, the plea must be vacated.
(County Ct, Suffolk Co)

Gun Offender Registration Act (Administrative Code of
City of NY § 10-602 [e]). However, the plea entered by
mistake subjected him to that act. His plea is vacated
and the matter remitted so that he can re-plead to the
agreed-upon subdivision of the statute, i.e., Penal Law
§ 265.03(1)(b). (Supreme Ct, Queens Co)
Family Court

Evidence (Hearsay) (Sufficiency)
Identification (Expert Testimony) (Eyewitnesses)
Witnesses (Confrontation of Witnesses)
People v Speaks, 124 AD3d 689, 1 NYS3d 257
(2nd Dept 1/14/2015)
The defendant objected to the testimony of a detective
regarding a nontestifying witness’s description of the perpetrator on hearsay, but not constitutional, grounds. The
jury instruction that the testimony was not to be considered for the truth of its contents was sufficient, and the
prosecution sufficiently showed a connection between the
description and subsequent police conduct. Nor did the
detective’s testimony about the description given by a testifying witness improperly bolster that witness’s testimony.
While certain cases warrant expert testimony regarding eyewitness identification, the defendant here failed to
seek such testimony or raise the issue on appeal, and the
record reveals sufficient corroborating evidence connecting the defendant to the crime. (Supreme Ct, Kings Co)
Dissent: Admission of the hearsay testimony about
the nontestifying witness’s description and the testimony
about the testifying witness’s description was error.
Eyewitness identification testimony has come under considerable scrutiny, and the identification evidence here
was problematic. The hearsay claim was sufficiently preserved, and the meritorious but unpreserved claim as to
bolstering should be reviewed in the interest of justice.
The evidence presented by the prosecution was not overwhelming. A new trial is warranted.
[Ed. Note: Leave to appeal was granted on Feb. 26, 2015
(24 NY3d 1222 [2nd Dept 2015]).]
Appeals and Writs (Waiver of Right to Appeal)
Guilty Pleas (Vacatur)
People v Bastien, 124 AD3d 907, 2 NYS3d 218
(2nd Dept 1/28/2015)
“The defendant’s appeal waiver does not encompass
his contention, which arose after he waived his right to
appeal, that his conviction … violated his plea agreement ….”
The agreement was that he would plead to violating a
subdivision of Penal Law 265.03 (second-degree criminal
possession of a weapon) that would not subject him to the
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Juveniles (Paternity)
Matter of Jose M. v Shaniqua F., 124 AD3d 892,
2 NYS3d 201 (2nd Dept 1/28/2015)
The court erred in denying the appellant’s paternity
application based on its conclusion that a 303-day gestational period was not scientifically possible and that
another man signed an acknowledgment of paternity. The
appellant had filed a Family Court Act article 5 paternity
petition immediately after the subject child’s birth and
was a stranger to the acknowledgment of paternity. “A
prior acknowledgment of paternity made in accordance
with Family Court Act § 516-a does not serve as an insuperable bar to a claim of paternity by one who is a
stranger to the acknowledgement ....” Gestational periods
have been addressed by the appellate courts in New York.
In 1992, the Third Department determined that a period of
gestation can be between 265 days and 299 days. And at
“the beginning of the last century, this Court, citing Code
Napoleon, found that the period between sexual intercourse and birth could be up to 300 days ….” The matter
is remitted for a new hearing that gives the appellant a
chance to present reliable medical evidence. (Family Ct,
Suffolk Co)
Assault (Instructions) (Lesser Included Offenses)
People v Masri, 124 AD3d 911, 998 NYS2d 903
(2nd Dept 1/28/2015)
Contrary to the prosecution’s contention as to the
defendant’s conviction of the lesser offense of attempted
third-degree assault, there is no reasonable view of the
evidence from which to find that the defendant attempted
to assault the accuser but was unsuccessful; the court
erred in granting, over objection, the prosecution’s
request that the lesser offense of third-degree assault be
considered. (Supreme Ct, Nassau Co)
Non-Citizens
Post-Judgment Relief (CPL § 440 Motion)
People v Martial, 125 AD3d 689, 2 NYS3d 592
(2nd Dept 2/4/2015)
The court erred by denying without a hearing the
CPL 440.10 motion to vacate the conviction where the
Volume XXX Number 4
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record did not contain sufficient facts to adequately
review the allegations that trial counsel failed to inform
the noncitizen defendant that a guilty plea exposed him to
mandatory removal and that refusing the plea upon learning about the threat of mandatory removal would have
been rational. Summary denial also was not justified on
the basis that the issue could have been reviewed on
appeal where, at the time the 440 motion was decided,
“the defendant had not failed to take or perfect an appeal
within the prescribed period.” (County Ct, Rockland Co)
Family Court
Juveniles (Fitness) (Neglect) (Parental Rights)
Matter of Nialani T., 125 AD3d 672, 2 NYS3d 581
(2nd Dept 2/4/2015)
The court erred in concluding that the respondent
mother neglected her child. With no other evidence of a
history of mental health issues, the mother required medical assistance in an emergency room and then in a mental health treatment facility for a short time. The maternal
grandmother, with whom the court had placed the child,
conceded that the mother had appropriately cared for the
child before and after her hospitalizations and she was
able to meet the child’s needs. “There was no evidence
that the mother ever failed to properly care for the child or
provide the child with adequate food, clothing or shelter.
Rather, the evidence indicated that the child was a
healthy, active and intelligent two year old.” While
“‘[p]roof of ongoing mental illness and the failure to follow through with aftercare medication, which results in a
parent’s inability to care for her child in the foreseeable
future, is a sufficient basis for a finding of neglect,’” and
there was evidence that the mother stopped taking her
medicine and her treating psychiatrist did testify that “it
would be difficult” for her to care for others without that
medication, this “does not satisfy the petitioner’s burden
of proof.” The evidence did not show that the mother’s
failure to take the medication was a clear refusal to comply with treatment, and there was evidence that she went
to hospital appointments and complied with treatment.
(Family Ct, Queens Co)
Appeals and Writs (Counsel) (Prosecution, Appeals by)
Counsel (Advice of Right to) (Right to Counsel)
People v Clemente, 125 AD3d 786, 4 NYS3d 84
(2nd Dept 2/11/2015)
The defendant’s application for coram nobis relief
from a 1989 order entered on appeal that reversed the trial
court’s 1988 order dismissing the indictment on speedy
November–December 2015

trial grounds is granted to the extent of assigning counsel
to represent the defendant on the prosecution’s appeal
and setting briefing dates because there is no record
evidence that the defendant was advised of his right to
counsel. Defendants have important interests at stake on
prosecution appeals and are entitled to the right to counsel, including appointment of counsel for those eligible;
the State has the ultimate duty to inform defendants of
that right and the Appellate Division should not consider
and decide cases in the absence of record evidence of such
advice. The application is held in abeyance pending
briefing.
Juries and Jury Trials (Challenges) (Qualifications) (Voir
Dire)
People v Garcia, 125 AD3d 882, 5 NYS3d 121
(2nd Dept 2/18/2015)
The defendant’s partially unpreserved claim that the
“court erred in denying challenges to two prospective
jurors for cause” is reviewed in the interest of justice and
his conviction is reversed and a new trial ordered where
two prospective jurors indicated during voir dire that
they were “unsure whether they could be objective or
impartial” due to having been victims of crime and never
said more than that they would “try.” The prospective
jurors did not unequivocally state that they could render
an impartial verdict based solely on the evidence and that
they would not be influenced by their earlier states of
mind, and the defense exhausted its peremptory challenges; the challenges for cause should have been granted.
(Supreme Ct, Queens Co)
Sentencing (Post-Release Supervision) (Second Felony
Offender)
People v Helmus, 125 AD3d 884, 4 NYS3d 116
(2nd Dept 2/18/2015)
The defendant’s valid waiver of appeal does not bar
review of the legality of his sentence and the five-year
postrelease supervision period imposed must be vacated
and the matter remitted for further proceedings because it
is not clear from the record whether the court adjudicated
him a second felony offender, and the five-year period
would be legal only if he was. The sentencing minutes
show he was not expressly sentenced as a second felony
offender, but the uniform order of sentence and commitment indicates that he was, and the presentence report
shows he had a predicate conviction. (County Ct, Suffolk
Co)
Counsel (Competence/Effective Assistance/Adequacy)
Post-Judgment Relief (CPL § 440 Motion)
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People v Hernandez, 125 AD3d 885, 4 NYS3d 108
(2nd Dept 2/18/2015)
A portion of the order denying without a hearing the
defendant’s CPL 440.10 motion is deleted and the matter
remitted for a new determination on the merits of the
defendant’s motion to vacate his conviction based on trial
counsel’s failure to hire or consult with an expert witness
concerning child sexual abuse syndrome in an effort to
refute testimony in the prosecution’s case. While the
record shows that the defense called no expert, counsel’s
failure to hire or consult such an expert is dehors the
record, so could not have been raised on direct appeal,
and was the type of contention that may be raised in a
440.10 motion, not the type barred by 440.10(2)(c).
(County Ct, Suffolk Co)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection) (Voir Dire)
People v Reyes, 125 AD3d 892, 5 NYS3d 133
(2nd Dept 2/18/2015)
In this assault and gang assault case, three prospective jurors who were challenged for cause should not have
been seated on the jury where none of them ever
unequivocally stated that their prior states of mind would
not influence their verdict. One was the mother of a police
officer who said she was not sure she could be impartial;
one had been attacked by gang members, which had colored his opinion of gang members; and one had moved
from one borough to another after being robbed and was
not sure if that would affect his ability to be fair. It was not
sufficient that each subsequently stated, upon questioning
about their ability to be fair and impartial, some version of
“I’ll try.” (Supreme Ct, Queens Co)
Discovery (Alibi)
Evidence (Rebuttal)
People v Crevelle, 125 AD3d 995, 3 NYS3d 410
(2nd Dept 2/25/2015)
The court erred by permitting the prosecution to call
alibi rebuttal witnesses after failing to provide the
required reciprocal notice or to show good cause for that
failure. After the defendant’s girlfriend, as to whom a
written notice of alibi was timely served on the prosecution, testified that the defendant was home with her at the
time of the charged offense, the prosecution sought an
adjournment to call rebuttal witnesses relating to the alibi.
The prosecutor acknowledged making a tactical choice
not to talk to the girlfriend before trial. “[I]t is evident that
the failure to give notice as required by the statute was
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willful and designed to gain strategic advantage” and that
the defendant was prejudiced by the lack of notice.
(Supreme Ct, Kings Co)
Accomplices
Assault (Attempt) (Deadly Weapons) (Evidence)
Evidence (Sufficiency)
People v Lazaro, 125 AD3d 1008, 4 NYS3d 300
(2nd Dept 2/25/2015)
The defendant and codefendant were charged with
physically attacking the two accusers not long after an
altercation between the codefendant and the accuser
named Felipe. The defendant was acquitted of first- and
second-degree assault charges with regard to Felipe but
convicted of third-degree assault as to Felipe and of
attempted first-degree assault under an acting in concert
theory as to the accuser named Arriaga, who said the
codefendant cut her with a “shiny, small razor.” The court
did not err in setting aside and dismissing the defendant’s
attempted first-degree assault conviction because there
was insufficient evidence that the defendant, who did act
in concert with the codefendant, knew that the codefendant was armed with a deadly weapon or dangerous
instrument or shared the codefendant’s intent to use such
object to disfigure Arriaga. (Supreme Ct, Kings Co)
Accusatory Instruments (Sufficiency)
Appeals and Writs (Preservation of Error for Review)
Sex Offenses
People v Atta, 126 AD3d 713, 5 NYS3d 455
(2nd Dept 3/4/2015)
Where the defendant was tried on 95 counts of a 132count consolidated indictment for alleged sex offenses
involving his two step-daughters over four years and one
year, respectively, the convictions on 86 counts must be
vacated and the charges are dismissed because the time
period designated for the commission of the offenses was
unreasonable, failing to provide the defendant with fair
notice that would allow him to answer the charges and
prepare an adequate defense. Those charges were temporally divided into periods of approximately two months,
but at trial the accusers were unable to particularize the
time and date of the alleged conduct so that “there was no
real basis in fact for the intervals alleged with respect to
these counts ….” The unpreserved issue is reviewed in the
interest of justice. (Supreme Ct, Kings Co)
Narcotics (Penalties)
Sentencing (Concurrent/Consecutive)
Volume XXX Number 4
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People ex rel Baez v Superintendent, Queensboro Corr
Facility, 127 AD3d 110, 5 NYS3d 216
(2nd Dept 3/4/2015)
The petitioner in this proceeding was not entitled to
early termination of the sentence imposed on his conspiracy conviction, which was directed to run concurrently
with sentences on other 1993 convictions for seconddegree drug sales, when he obtained early termination of
the drug-related sentences pursuant to the 2004 Drug Law
Reform Act (2004 DRLA). The statute cannot reasonably
be construed to terminate the non-drug-related conviction, and Penal Law 70.30(1), which deals with merger of
concurrent sentences, does not support the petitioner’s
claim where he had not served more than the maximum
term for the non-drug-related offense, which had the
longest unexpired time to run, when his drug sentences
were terminated. (Supreme Ct, Queens Co)
[Ed. Note: Leave to appeal was granted on Nov. 19, 2015
(2015 NY Slip Op 90836).]
Discrimination (Race)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection) (Voir Dire)
People v Bell, 126 AD3d 718, 5 NYS3d 227
(2nd Dept 3/4/2015)
In this case involving a Batson challenge, the “facially
race-neutral reasons proffered by the prosecutor for the
use of peremptory challenges against” two black prospective jurors were pretextual. The prosecutor’s claimed
“feeling” that one prospective juror’s position as a church
deacon might make it difficult for that person to sit in
judgment was not supported by any questioning of that
individual. And while the other black prospective juror
shook his head in agreement when a white juror was discussing the difficulty of reaching a verdict affecting someone’s life, the black prospective juror said he could convict
if guilt was proven beyond a reasonable doubt, and the
white juror making the statements was not excused with
a peremptory when a challenge for cause failed. (Supreme
Ct, Kings Co)
Appeals and Writs (Preservation of Error for Review)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy])
Sentencing (Restitution)
People v Molinaro, 126 AD3d 726, 5 NYS3d 238
(2nd Dept 3/4/2015)
November–December 2015

Where “[t]he defendant pleaded guilty in exchange
for an unequivocal promise that she would be sentenced
to a specified determinate prison term and a specified
period of postrelease supervision,” which were imposed,
but the court at sentencing “also signed 10 separate restitution judgment orders” after first briefly turning to other
matters and gave the defendant no opportunity to withdraw her plea before restitution was imposed, the sentence and restitution orders are vacated and the matter
remitted. Given the lack of opportunity to withdraw the
plea, the defendant’s claim is not subject to the preservation requirement. (County Ct, Suffolk Co)

Counsel (Anders Brief)
Family Court
Juveniles (Neglect)
Matter of Ni-Na C., 126 AD3d 690, 5 NYS3d 224
(2nd Dept 3/4/2015)
Assigned counsel’s motion to withdraw, filed with an
Anders brief in this appeal from a neglect finding against
the father, is granted and new counsel is assigned. “Here,
although we are satisfied that counsel diligently examined the case on the appellant’s behalf, upon this Court’s
independent review of the record, we conclude that nonfrivolous issues exist, including, but not necessarily limited to, whether the finding of neglect was supported by a
preponderance of the evidence … and whether the Family
Court improvidently exercised its discretion in declining
to award the father any visitation with the subject children.” (Family Ct, Queens Co)

Appeals and Writs (Preservation of Error for Review)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy]) (Vacatur)
Sentencing (Post-Release Supervision)
People v Rivera, 126 AD3d 728, 5 NYS3d 459
(2nd Dept 3/4/2015)
The defendant was not advised during plea proceedings of any promised sentence, potential sentencing range,
or postrelease supervision. “Under the circumstances of
this case” the court’s “failure to advise the defendant at the
time of his plea that his sentence would include a period of
postrelease supervision prevented his plea from being
knowing, voluntary, and intelligent” and review is not
foreclosed by his failure to move to withdraw the plea or
object at sentencing. (County Ct, Orange Co)
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Search and Seizure (Entries and Trespasses [Trespasses])
(Warrantless Searches [Emergency Doctrine])
People v Morris, 126 AD3d 813, 4 NYS3d 305
(2nd Dept 3/11/2015)
Entry by police onto the defendant’s property and
their search of a black plastic bag in the driveway were
not legally justified where the defendant manifested his
expectation of privacy in the driveway and front yard by
completely fencing them in, and his actions following a
verbal dispute with occupants of a van in front of his
home, while providing an objective, credible reason to
approach him to request information, did not justify pursuit of the defendant or the search. The court properly
suppressed evidence found in the bag, which the defendant brought from the backyard by climbing over the
chain link fence at the end of the driveway, and which
“landed with ‘a heavy thud or a clank’” when he dropped
it on the driveway yelling “‘[t]his is my house”; the record
does not reveal exigent circumstances justifying the
search. (Supreme Ct, Queens Co)
Sentencing (Enhancement) (Pre-sentence Investigation
and Report)
People v Pianaforte, 126 AD3d 815, 5 NYS3d 281
(2nd Dept 3/11/2015)
While a court may impose a condition that a defendant not deny guilt during a Department of Probation
(DOP) interview, the court here did not do so, and therefore erred in imposing an enhanced sentence after the
defendant denied his guilt, but fully answered all of the
questions asked in a pre-sentence interview with DOP.
The denial did not violate the condition of his guilty plea
that he “cooperate” with DOP. (Supreme Ct, Kings Co)
Argument (Misconduct)
Misconduct (Prosecution)
Trial (Summations)
People v Webster, 126 AD3d 821, 5 NYS3d 492
(2nd Dept 3/11/2015)
The prosecutor’s unchallenged comments in summation, arguing that the DNA from unidentifiable sources
that was found on the gun alleged to have been used in
the charged shooting was the defendant’s and that there
was no contrary evidence as to that, did not constitute
grounds for reversal. The prosecutor did not say that the
defendant’s DNA was found, but rather responded to the
defense argument that the person on whom the gun was
found was the shooter, where that person’s DNA and
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DNA from several other sources was recovered from the
weapon; the prosecutor’s comments permissibly linked
the unidentified DNA with direct testimony of an accuser
that the defendant fired the shots. (Supreme Ct, Richmond Co)
Dissent: The prosecutor’s inflammatory and prejudicial comments in summation deprived the defendant of a
fair trial; the cumulative error was not harmless and to the
extent it was unpreserved it should be reviewed in the
interest of justice.
Sex Offenses (Sex Offender Registration Act)
People v Hernaiz, 126 AD3d 771, 5 NYS3d 293
(2nd Dept 3/11/2015)
The court violated the procedures required by the Sex
Offender Registration Act and deprived the defendant of
due process by conducting a risk assessment hearing just
before sentencing the defendant to two one-year terms of
incarceration with no probation supervision. The “risk
level determination should not have been made until 30
days before the defendant’s release from custody” and
should have been preceded by a risk level recommendation made by the Board of Examiners of Sex Offenders
after the defendant had an opportunity to submit information to the Board that he believed was relevant for its
review. If an explicit objection was required to preserve
the issue for review, the issue is reached under the interest of justice jurisdiction. (Supreme Ct, Queens Co)
Counsel (Anders Brief)
People v Carlos, 126 AD3d 911, 2 NYS3d 910
(2nd Dept 3/18/2015)
The Anders brief filed by appellate counsel in seeking
to withdraw “was deficient because it failed to analyze
potential appellate issues or highlight facts in the record
that might arguably support the appeal” and counsel
“failed to draw the Court’s attention to any ‘significant
objections, applications, or motions’ regarding the hearing on the defendant’s pretrial suppression motion ….”
Further, an independent review of the record reveals nonfrivolous issues exist, including “whether the purported
waiver of the defendant’s right to appeal was valid … and
whether the County Court properly denied the defendant’s
pretrial suppression motion ....” (County Ct, Orange Co)
Family Court
Juveniles (Neglect) (Parental Rights)
Matter of Josephine G.P., 126 AD3d 906, 5 NYS3d 503
(2nd Dept 3/18/2015)
The court denied the petitioner mother’s motion pursuant to Family Court Act 1061 to vacate a neglect factVolume XXX Number 4
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finding based on the erroneous conclusion that it did not
have the authority to vacate the finding because the case
was closed. “[A] finding of neglect does not expire with
an order but rather constitutes ‘a permanent and significant stigma which might indirectly affect [a person’s] status in future proceedings’ ....” (Family Ct, Kings Co)
Search and Seizure (Detention) (Warrantless Searches)
(Weapons-frisks)
People v Severino, 126 AD3d 1015, 5 NYS3d 304
(2nd Dept 3/25/2015)
Where the police officer briefly saw what he first characterized as “a ‘bulge’ on the right side of the defendant’s
pants” but later said he thought it was a holster, the observation alone was not sufficient to justify the forcible
detention of the defendant, and the physical evidence
recovered as a result of the unlawful detention and arrest
should be suppressed. As no other basis exists for the
defendant’s drug convictions, the indictment is dismissed. (Supreme Ct, Queens Co)
Family Court (Family Offenses) (Orders of Protection)
Juveniles (Family Offenses)
Matter of Spooner-Boyke v Charles, 126 AD3d 907,
4 NYS3d 137 (2nd Dept 3/18/2015)
In this Family Court Act article 8 proceeding brought
by a father on behalf of his son, there was insufficient evidence to support the court’s finding that the mother committed the family offense of third-degree assault where
there was no evidence “that the child’s physical condition
was impaired, and there was insufficient evidence to
establish that the child suffered substantial pain ….” The
court improperly rejected the mother’s request that the
court take judicial notice of the prior custody proceeding
it presided over in which the father admitted to making
false allegations. The court also erred when it drew a negative inference from the mother’s failure to call the child’s
maternal grandmother as a witness. The court failed to
tell the mother that it would take such action and did not
give her an opportunity to explain the witness’s absence.
(Family Ct, Queens Co)

titution of the second prong of the test in People v Mitchell
(39 NY2d 173 [1976]) as to the subjective intent of police in
making a warrantless entry under the emergency doctrine, because the prosecution failed here to satisfy the
first prong. That the owner of a house told police that the
defendant and others arrested on the street for an alleged
drug transaction were her upstairs tenants, that they had
overstayed their lease, and that she had heard banging
and a woman’s voice coming from their apartment and
wanted them to investigate did not justify police entry
into the apartment as there was no indication that the
woman had been calling for help or of other indicia of an
emergency. (Supreme Ct, Queens Co)
Evidence (Weight)
Misconduct (Prosecution)
People v Joyner, 126 AD3d 1002, 7 NYS3d 160
(2nd Dept 3/25/2015)
The defendant, convicted of possession of a weapon,
was deprived of a fair trial by a combination of factors
including the prosecution’s introduction of evidence
showing prostitution occurred at the raided party the
defendant attended, which was sponsored by the “Booty
Ranch” organization, but did not connect the defendant to
the activity or the organization; cross-examination of the
defendant with regard to the shooting death years earlier
of the defendant’s friend; and several comments in the
prosecution’s summation suggesting that one “could be
‘guilty by association’ with” Booty Ranch. Further, the
verdict was against the weight of the evidence where the
prosecution failed to prove beyond a reasonable doubt
that the defendant had physical or constructive possession of the weapon found at the party. (Supreme Ct,
Queens Co)
Dissent: The verdict was not against the weight of the
evidence.

Third Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

Search and Seizure (Warrantless Searches [Emergency
Doctrine])

Evidence (Hearsay)

People v Hammett, 126 AD3d 999, 6 NYS3d 107
(2nd Dept 3/25/2015)

Juveniles (Neglect)

There is no need to decide, in this prosecution appeal,
the continued viability under the New York State ConsNovember–December 2015

Family Court

Matter of Cadence GG., 124 AD3d 952, 1 NYS3d 450
(3rd Dept 1/8/2015)
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In this Family Court Act article 10 proceeding, the
court erred in finding that the respondent mother neglected both of her children where there was sufficient proof of
impairment to support the factual determination that the
mother was intoxicated, but not that she was highly intoxicated or engaged in a dangerous activity, such as driving.
After the mother consumed some alcohol at a family party
that she and her older child attended, a relative drove
them home. Shortly thereafter, the father of the younger
child returned the child to the mother, 12 hours before the
mother expected the child to be home; the father had to
wake the mother and he noted that she seemed “‘a little
buzzed,’” but left the child nonetheless. Later, a close family friend who lived in the same building entered the
home and found the mother sleeping and the children
awake. Unable to sufficiently rouse the mother, the friend
took the children to her home. The father meanwhile
returned to the mother’s home with a police officer to
retrieve his child. It took some time to wake the mother
and once awake, she and the father argued. The mother’s
“conduct was far from ideal and it is possible to speculate
about ways that events could have turned out differently
for the children,” but the proof of intoxication during this
one evening, alone, does not establish “that the children
were in imminent danger, and ‘merely possible’ danger is
insufficient to establish neglect ….”
The court improperly cited, in support of the neglect
finding, that the mother had pressured her older child to
try a sip of her alcoholic beverage at the party. The child
did not testify and “[w]hile the corroboration requirement
is low …, ‘[i]t is well settled that “repetition of an accusation by a child does not corroborate [that] child’s prior
account”’ ….” (Family Court, Ulster Co)
Admissions (Miranda Advice)
Counsel (Attachment) (Right to Counsel)
Driving While Intoxicated (Test Refusal)
People v Higgins, 124 AD3d 929, 1 NYS3d 424
(3rd Dept 1/8/2015)
The defendant’s statement at the outset of the booking process that he wanted to speak to his lawyer before
he would sign anything was merely prospective and did
not invoke his right to counsel. But his later request to be
allowed to call his attorney was sufficient; as the police
agreed to the request but provided no means for the
defendant to make the call, any testimonial statements
elicited from him thereafter were properly suppressed.
The video of the booking process reveals that most statements made by the defendant before he was read his
Miranda rights were made without being solicited by offi-
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cers, but statements made following three instances of
questions were properly suppressed. Portions of the video
showing only the defendant’s physical condition and
appearance were not suppressible as communicative
statements. Finally, because the defendant’s request for
counsel was general, not a specific request to consult with
an attorney before deciding whether to submit to chemical testing, his refusal is admissible. (County Ct,
Rensselaer Co)
Family Court
Juveniles (Custody) (Hearings)
Records (Sealing)
Matter of Julie E. v David E., 124 AD3d 934,
1 NYS3d 431 (3rd Dept 1/8/2015)
The court erred in dismissing the mother’s petition to
relocate to Texas with the parties’ children on the grounds
that she failed to establish a change of circumstance to
warrant a hearing on her plan. “No change in circumstance must be established to support a relocation petition, as the planned move itself is accepted as such ….”
Although the court failed to analyze whether the move is
in the best interests of the children, “this Court’s authority is as broad as that of Family Court, and the record is
sufficiently complete to permit us to make the relocation
determination based upon our independent review .…”
The mother failed to meet her burden of proof where the
record showed “that both parents are fit custodians who
enjoy positive relationships with the children” and that
the move would have a significant harmful impact on the
children’s well-established relationships with their father
and his family.
It was improper for the court to hold a “‘modified’
Lincoln hearing” in which the attorneys for the parents
were present and the transcript was not sealed thereafter
and was included in full in the appellate record. “We reiterate that the right to confidentiality during a Lincoln
hearing belongs to the child and is superior to the rights
or preferences of the parents ….” Confidential interviews
with children about their preferences as to custody or visitation, as in this case, should not be confused with in
camera interviews in Family Law article 10 proceedings,
where counsel for parents may be present based on the
fundamental right of litigants to confront their accusers.
(Family Ct, Broome Co)
Impeachment (Of Defendant [Including Sandoval])
Prior Convictions
People v Karuzas, 124 AD3d 927, 1 NYS3d 421
(3rd Dept 1/8/2015)
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The court abused its discretion by allowing crossexamination of the defendant about a prior harassment
conviction stemming from a physical altercation with a
woman other than the decedent, saying the questioning
“was ‘relevant’ to ‘show that [defendant] can be physically aggressive’” and would relate to self-defense, which the
defendant was expected to raise. The questioning “bore
no relation to defendant’s credibility, but rather served
solely to illustrate defendant’s propensity to initiate fights
so that she could physically attack other people ….”
(County Ct, Schenectady Co)

The court did not abuse its discretion in denying the
respondent’s application for expert funds under County
Law 722-c, which was not made until after the hearing
had started and sought $3,500 without establishing necessity or extraordinary circumstances. (Family Ct, Washington Co)
[Ed. Note: On Nov. 20, 2015, the Governor signed a bill
amending FCA 1051 to allow family court judges to make a
finding of severe or repeated abuse against a non-parent respondent in an FCA article 10 child abuse proceeding. L 2015, ch
492 (eff. 2/18/2016).]
Prisons (Civil Liabilities)

Defenses (Self-defense)
Witnesses (Experts)
People v Salce, 124 AD3d 923, 1 NYS3d 417
(3rd Dept 1/8/2015)
The defendant was entitled to have an expert—“a
police officer with expertise in assaults and knives”—testify that the wounds on the defendant and the accuser
were “not inconsistent with defensive action by defendant” where the prosecution elicited police testimony that
the extensive nature of the accuser’s injuries was considered in deciding to charge the defendant and the proof on
this key factual issue conflicted sharply. (County Ct,
Saratoga Co)
Auxiliary Services (County Law § 722-C)
Family Court
Juveniles (Abuse) (Molestation) (Neglect)
Matter of Tiarra D., 124 AD3d 973, 1 NYS3d 492
(3rd Dept 1/8/2015)
The court properly found that the respondent-appellant, the boyfriend of the child’s mother, had abused and
neglected the child, but had not severely abused the child.
The respondent was accused of sexual contact with the
subject child and, while supervising the subject child, failing to prevent sexual contact between the subject child
and another child. The court “explained at length the evidence that it found preponderated in favor of petitioner
and made many specific credibility determinations,
including that petitioner’s caseworker was ‘highly credible’ … and respondent’s testimony was ‘not credible.’”
The court correctly concluded that it could not make a
severe abuse finding; under the current statutory language in Family Court Act (FCA) 1012(a) and Social
Services Law 384-b(8), a severe abuse finding requires acts
committed by a parent. Extension of the law “is for the
Legislature.”
November–December 2015

Miller v State of New York, 124 AD3d 997, 4 NYS3d 143
(3rd Dept 1/15/2015)
The claimant’s confinement by the Department of
Corrections and Community Supervision (DOCCS),
which realized soon after the claimant was transferred to
DOCCS custody May 12, 2009 that he “had reached the
maximum expiration date of his prison sentence, but
failed to release him until June 3, 2009” to finalize his
postrelease supervision conditions was not privileged so
as to defeat a wrongful confinement claim. The contention
that DOCCS’s need to finalize postrelease supervision
terms “somehow authorized his continued detention … is
not well taken.” The award of $35,000 in damages for “the
loss of liberty and mental torment endured by claimant
during the three-week period” was not disproportionately high. (Ct of Claims)
Sex Offenses (Sex Offender Registration Act)
People v Tubbs, 124 AD3d 1094, 1 NYS3d 561
(3rd Dept 1/22/2015)
Where the preplea investigation report included an
admission by the defendant that, several years earlier, he
had approached another potential victim about engaging
in a sexual act, but was refused and did nothing further,
and the prosecution did not supplement this “limited
admission with any proof whatsoever from the alleged
second victim,” the record lacks clear and convicting evidence to support the court’s determination that 20 points
should be factored into its determination of the defendant’s risk level under the Sex Offender Registration Act.
Subtracting these points results in a risk level II designation. (County Ct, Delaware Co)
Counsel (Right to Counsel) (Right to Self-Representation)
(Waiver)
Sex Offenses (Sex Offender Registration Act)
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People v Middlemiss, 125 AD3d 1065, 3 NYS3d 771
(3rd Dept 2/11/2015)
Where the defendant behaved abusively toward his
counsel during a new sex offender classification hearing,
including by going on an expletive-filled rant and telling
her that “she was ‘fired,’” but said when counsel asked to
be relieved that he did not want to represent himself and
wanted counsel to file an appeal, the court erred in relieving counsel of the assignment and having the defendant
proceed pro se. The court made no effort to advise the
defendant of the risks of proceeding without counsel and
the importance of an attorney’s role, and the defendant
said he did not want to represent himself. (Supreme Ct, St.
Lawrence Co)
Guilty Pleas (Vacatur)
Post-Judgment Relief (CPL § 440 Motion)
People v Hall, 125 AD3d 1095, 4 NYS3d 619
(3rd Dept 2/19/2015)
The defendant should have received a hearing on his
CPL 440.10 motion to vacate his conviction in the narrow
circumstances here, where no codefendant charged with
these crimes implicated the defendant when pleading
guilty; one purported to give an innocent explanation for
how the defendant’s cell phone came to be at the scene;
and that same codefendant indicated a not-unfounded
belief that his own plea constrained him from testifying
for the defendant. “[W]e reiterate that ‘we do not encourage the type of plea agreements fashioned … here,’” precluding a codefendant from providing exculpatory testimony for another. (County Ct, Greene Co)

ambiguous term, and others said they had spoken to outside police or the State Police. (County Ct, Greene Co)
Harmless and Reversible Error (Harmless Error)
Juries and Jury Trials (Challenges)
Sex Offenses (Child Pornography)
People v Petke, 125 AD3d 1103, 5 NYS3d 532
(3rd Dept 2/19/2015)
The court erred in failing to excuse a particular juror
for cause. No basis in the law is found for the prosecution’s “novel and intriguing argument that a harmless
error analysis should be applied due to the unique circumstances” here, where the only juror selected after the
defendant exhausted his peremptory challenges was
released for medical reasons before deliberations.
Despite proof calling into question some of the prosecution’s evidence, including testimony that the defendant
could not read or write and that the child pornography
images found on his computer had never been viewed,
the conviction was not against the weight of the evidence
as the jury could reasonably reject this testimony from the
defendant’s wife and an expert who had been terminated
from law enforcement following a felony conviction,
respectively. (County Ct, St. Lawrence Co)
[Ed. Note: Leave to appeal was granted on May 11, 2015
(25 NY3d 1075).]

Fourth Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

Discovery (Brady Material and Exculpatory Information)
Misconduct (Prosecution)
Post-Judgment Relief (CPL § 440 Motion)
People v Lewis, 125 AD3d 1109, 3 NYS3d 454
(3rd Dept 2/19/2015)
The defendant was entitled to a hearing on his CPL
440.10 motion to vacate his manslaughter conviction
stemming from an altercation in prison, where the motion
was based on affidavits supporting allegations that the
prosecution withheld information that the only two witnesses to say they saw the defendant fighting with the victim received favorable treatment in exchange for testifying against the defendant. While evidence gathered by
prison staff is generally not considered under the prosecution’s control, one witness said that in addition to
prison staff, he spoke to “‘the Investigator General,’” an
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Confessions (Counsel) (Interrogation) (Miranda Advice)
Counsel (Competence/Effective Assistance/Adequacy)
(Right to Counsel)
Search and Seizure (Arrest/Scene of the Crime Searches)
(Motions to Suppress [CPL Article 710])
People v Barber, 124 AD3d 1312, 999 NYS2d 645
(4th Dept 1/2/2015)
The court erred in denying the defendant’s motion to
suppress the statements he made to the police after he
unequivocally invoked his right to counsel. The suppression hearing testimony and the videotape of the interrogation showed that, before the police advised the defendant of his Miranda rights at the police station, the defendant asked an officer to get the phone number of the
defendant’s attorney from his wallet, and although the
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officer acknowledged the request, the officer asked the
defendant to continue speaking with the police.
Defense counsel was ineffective for failing to move to
suppress the weapon the police found on the defendant’s
person at the time of his arrest. Counsel moved to suppress evidence seized from the defendant’s residence,
even though there was no indication that any evidence
was taken from the home, and failed to challenge the gun
where the record evidence indicates that the police did not
have a founded suspicion that the defendant and the three
people he was with were the source of the reported gunfire or were involved in other criminal activity when they
were taken into custody. (County Ct, Monroe Co)
Counsel (Competence/Effective Assistance/Adequacy)
Search and Seizure (Motions to Suppress [CPL Article
710])
People v Carver, 124 AD3d 1276, 999 NYS2d 632
(4th Dept 1/2/2015)
The defendant was not deprived of effective assistance of counsel based on counsel’s failure to move to
suppress evidence the police found after an allegedly
unlawful arrest or to challenge the legality of the stop of
the vehicle in which the defendant was a passenger where
it was unlikely the motion would be granted and there are
legitimate reasons for counsel’s failure to move to suppress. In assessing a claim of ineffective assistance, the
court must consider whether defense counsel failed to file
a motion that had a fair probability of success and, if so,
whether counsel had a strategic or legitimate reason for
not filing the motion, which counsel here may have had.
(Supreme Ct, Monroe Co)
Dissent: “[T]he appropriate litmus test here is
whether the motion at issue had more than little or no
chance of success and, if so, whether there is no strategic
or other legitimate explanation for the failure to bring that
motion ….” This Court should no longer follow the
approach set forth in People v Bassett (55 AD3d 1434 [4th
Dept 2008]), which requires that the defendant show that
the motion, if made, would have been successful and the
failure to make the motion deprived the defendant of
meaningful representation. A motion to suppress evidence seized as a result of an alleged traffic infraction, i.e.,
the presence of an object obstructing or interfering with
the view of the driver through the windshield, had more
than little to no chance of success where the officer
allegedly saw the objects while the vehicle was moving
and in the dark.
November–December 2015

[Ed. Note: Leave to appeal was granted on Mar. 17, 2015
(25 NY3d 955 [4th Dept 2015]).]
Accomplices (Aiders and Abettors)
Evidence (Sufficiency)
Trial (Trial Order of Dismissal)
People v Davila, 124 AD3d 1233, 999 NYS2d 624
(4th Dept 1/2/2015)
“[T]he evidence is legally insufficient to establish that
defendant acted in concert with the codefendant to sell
heroin to the buyer inasmuch as he did nothing ‘more
than simply direct the [buyer] to a location where [she]
could purchase [heroin]’ ….” While there was evidence
that the defendant could identify a person who was selling narcotics, there was no evidence that he shared the
codefendant’s intent to sell or that he assisted in the sale.
The defendant failed to preserve the issue by renewing his
motion to dismiss the indictment at the close of the prosecution’s proof on rebuttal, but it is reviewed in the interest of justice. (Supreme Ct, Onondaga Co)
Counsel (Competence/Effective Assistance/Adequacy)
Search and Seizure (Arrest/Scene of the Crime Searches)
(Motions to Suppress [CPL Article 710])
People v Dealmeida, 124 AD3d 1405, 1 NYS3d 704
(4th Dept 1/2/2015)
The defendant was denied effective assistance of
counsel based on his attorney’s failure to move to suppress drugs that were seized from his person after the
police stopped his car for having defective brake lights.
The motion would likely have been successful and there
was no strategic or other legitimate reason for not bringing the motion. Because the defendant’s nervousness and
discrepancies regarding his comings and goings were
insufficient to give the police a reasonable suspicion that
criminal activity was afoot, the officer had no basis for
asking the defendant whether he had anything illegal on
him. (County Ct, Oneida Co)
Accusatory Instruments (Variance of Proof)
Evidence (Sufficiency)
Witnesses (Child)
People v Duell, 124 AD3d 1225, 999 NYS2d 288
(4th Dept 1/2/2015)
The defendant’s convictions for first- and seconddegree sexual abuse must be reversed where the prosecution specifically narrowed the type of sexual contact in
those counts of the indictment, but failed to present eviPublic Defense Backup Center REPORT |
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dence concerning the specific contact alleged. The issue
did not need to be preserved as the defendant had a fundamental and nonwaivable right to be tried only on the
crimes charged in the indictment.
The court did not abuse its discretion in refusing to
exclude certain spectators from the courtroom based on
their mouthing words and gesturing to the accuser during
her testimony where there is no proof that the spectators’
actions affected the accuser’s testimony; the accuser
denied seeing the conduct and there is no evidence of
prejudice to the defendant. The court properly raised the
issue of spectator interference and did not err in allowing
the prosecutor to admonish the spectators. (County Ct,
Oswego Co)
Appeals and Writs (Preservation of Error for Review)
Larceny (Defenses) (Elements) (Instructions)
People v Forbes-Haas, 124 AD3d 1342, 999 NYS2d 656
(4th Dept 1/2/2015)
“[T]he court committed a mode of proceedings error
when it shifted the burden onto defendant to disprove the
element of intent” because a good faith claim of right is a
defense to larceny committed by trespassory taking or
embezzlement, not an affirmative defense. Preservation
was not required. (County Ct, Onondaga Co)
Appeals and Writs (Preservation of Error for Review)
(Waiver of Right to Appeal)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy]) (Vacatur)
Jurisdiction
People v Harvey, 124 AD3d 1393, 2 NYS3d 305
(4th Dept 1/2/2015)
In this second-degree criminal possession of a
weapon case, the defendant’s plea colloquy was factually
insufficient to establish territorial jurisdiction where the
defendant admitted to possessing a weapon in Ohio only
and there was no mention during the colloquy to possession in Syracuse, as alleged in the indictment. The court
failed to inquire further to ensure that the State had territorial jurisdiction. The defendant’s appeal waiver does
not bar this claim, preservation was not required, and the
issue was not waived by his guilty plea. (County Ct,
Onondaga Co)
Sentencing (Hearing) (Restitution)
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People v Lawson, 124 AD3d 1249, 999 NYS2d 640
(4th Dept 1/2/2015)
The record evidence is insufficient to support the
amount of restitution ordered; therefore, the court erred in
ordering restitution without a hearing. Although unpreserved, the issue is reviewed in the interest of justice and
the matter is remitted for a restitution hearing. (County
Ct, Onondaga Co)
Sentencing (Appellate Review) (Youthful Offenders)
Victims
People v Minemier, 124 AD3d 1408, 1 NYS3d 706
(4th Dept 1/2/2015)
The case is held and the matter is remitted for the
court to (1) make a determination on the record regarding
whether the defendant, who was 18 years old at the time
of the offense and was not convicted of an armed felony,
should be adjudicated a youthful offender; and (2) make a
record of what written victim statements it reviewed and
its reasons for not disclosing those statements to the
defendant. Because the record does not include the statements the court considered, the merits of the defendant’s
claim cannot be addressed. (County Ct, Monroe Co)
Appeals and Writs (Scope and Extent of Review) (Waiver
of Right to Appeal)
Sentencing (Appellate Review) (Restitution)
People v Moore, 124 AD3d 1386, 1 NYS3d 693
(4th Dept 1/2/2015)
The post-sentence restitution order is deemed an
amendment to the judgment of conviction and is appropriately reviewed in this appeal, and the defendant’s
claim that the court lacked the authority to order restitution under the circumstances is a challenge to the legality
of his sentence, which survives his appeal waiver. The
court erred in imposing restitution that arose from a
charge that was not included in the indictment nor was
related to an offense that was part of the same criminal
transaction or contained in another accusatory instrument
that was disposed of by the defendant’s plea. (County Ct,
Onondaga Co)
Counsel (Competence/Effective Assistance/Adequacy)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection)
People v Tapia-DeJesus, 124 AD3d 1404, 1 NYS3d 702
(4th Dept 1/2/2015)
The court erred in denying the defendant’s for cause
challenge to a prospective juror, resulting in the defendant
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exhausting his peremptory challenges, where the “prospective juror stated that there was a possibility that he
would have ‘sympathy’ for police officer witnesses” and
despite further questioning, the juror never gave unequivocal assurance that he would not be biased in favor of the
police.
The defendant received ineffective assistance of counsel where defense counsel elicited testimony that the court
precluded in a pretrial ruling and characterized the defendant “as a ‘drug dealer’ on summation”; the defendant
was prejudiced by counsel’s serious failures. (County Ct,
Onondaga Co)
Appeals and Writs (Preservation of Error for Review)
Guilty Pleas (General [Including Procedure and
Sufficiency of Colloquy]) (Vacatur)
People v Woods, 124 AD3d 1312, 999 NYS2d 644
(4th Dept 1/2/2015)
The plea colloquy was factually insufficient where the
defendant did not affirmatively plead guilty to attempted
second-degree assault nor did he admit to conduct underlying the crime. While the defendant did not preserve his
challenge to the sufficiency of his plea allocution by moving to withdraw the plea or to vacate the judgment,
preservation was not required because the defendant’s
response to the court’s question about his guilt cast significant doubt on his guilt or called into question the voluntariness of his plea and the court did not inquire further
to ensure that the plea was knowing and voluntary.
(Supreme Ct, Erie Co)
Counsel (Competence/Effective Assistance/Adequacy)
Family Court
Juveniles (Visitation)
Matter of Brown v Gandy, 125 AD3d 1389, 3 NYS3d 486
(4th Dept 2/6/2015)
“‘[B]ecause the potential consequences are so drastic,
the Family Court Act affords protections equivalent to the
constitutional standard of effective assistance of counsel
afforded defendants in criminal proceedings’…. Thus, to
the extent that previous decisions of this Court have
required a showing of actual prejudice to prevail on a
claim of ineffective assistance of counsel under the New
York Constitution, those cases are no longer to be followed ….” However, the father failed to show that there
were no strategic or legitimate reasons for his attorney’s
alleged shortcomings. (Family Ct, Erie Co)
November–December 2015

Appeals and Writs (Waiver of Right to Appeal)
Juveniles (Foster Care)
Sentencing (Restitution)
People v Johnson, 125 AD3d 1419, 3 NYS3d 225
(4th Dept 2/6/2015)
The court erred in ordering restitution to be paid to
the county department of social services (DSS) for the
costs of providing foster care to the child victim based on
the placement of the child with DSS under Family Court
Act 1055(1). DSS was performing its statutory duty under
Social Services Law 398(2)(b), and is not one of the government agencies that the legislature specifically included
as a “victim” in Penal Law 60.27; therefore, restitution is
not authorized. The appeal waiver did not bar the defendant from challenging the legality of the restitution portion of his sentence. (County Ct, Genesee Co)
Family Court
Juveniles (Fitness) (Neglect)
Matter of Lacy-Sophia T.-R., 125 AD3d 1442,
3 NYS3d 250 (4th Dept 2/6/2015)
The court erred in finding that the respondent mother neglected her toddler when she left that child in the
care of a couple with whom they both lived so she could
pursue an employment opportunity in another county.
The mother did leave the state for approximately 24 hours
and failed to give the couple a medical authorization in
case of an emergency, but she called the couple daily
while she was away and the couple knew she would be
gone for several days. The couple called the police when
the child’s grandmother came to their door demanding
the child, prompting DSS involvement. “[V]iewing the
evidence in the light most favorable to petitioner, the evidence established that the mother left the child with
appropriate caregivers, who agreed to care the child for
several days” and “petitioner failed to establish that, as a
result of the mother’s actions, the child was in imminent
danger, i.e. ‘near or impending [danger], not merely possible’ ....” The petitioner also “failed to present any evidence connecting the mother’s alleged mental health condition to any actual or potential harm to the child ….”
(Family Ct, Jefferson Co)
Search and Seizure (Detention)
People v Roosevelt, 125 AD3d 1452, 3 NYS3d 544
(4th Dept 2/6/2015)
The police unlawfully detained the defendant outside
a store while they searched inside for contraband as they
did not have reasonable suspicion that he was committing,
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had committed, or was about to commit a crime where:
while on patrol, the police saw the defendant standing in
the doorway of a corner store looking from side to side;
when the defendant made eye contact with the police, the
defendant’s eyes got large and he ran towards the back of
the store; and when the police entered the store, the defendant was leaving and was sweating and appeared nervous. At most, a level two inquiry was justified. However,
the court’s error in refusing to suppress the defendant’s
statements was harmless. (County Ct, Erie Co)
Appeals and Writs (Preservation of Error for Review)
Misconduct (Prosecution)
People v Scheidelman, 125 AD3d 1426, 3 NYS3d 242
(4th Dept 2/6/2015)
The prosecutor’s numerous acts of misconduct
deprived the defendant of his right to a fair trial, and
although not preserved for review, the matter is reached
in the interest of justice. The defendant, who was charged
with having sexual contact with a boy, was prejudiced by
the prosecutor’s cross-examination of the defendant
about his homosexuality and his former homosexual relationship with the accuser’s uncle when the uncle was a
young man, as well as the criminal histories of people
who lived in the defendant’s home and the help the
defendant provided them, where none of those people
testified and their credibility was irrelevant. The prosecutor also improperly introduced other irrelevant evidence,
elicited testimony that was the equivalent of affirming the
credibility of the accuser, introduced expert testimony of
Child Sexual Abuse Accommodation Syndrome from a
police investigator without laying a foundation showing
that the investigator had the qualifications to provide
such testimony, and commented on the improperly elicited evidence during summation. (County Ct, Oneida Co)
Dissent: The jury was justified in convicting the
defendant even in the absence of the evidence and comments the defendant challenged on appeal.
Assault (Evidence) (Serious Physical Injury)
People v Armstrong, 125 AD3d 1493, 3 NYS3d 861
(4th Dept 2/13/2015)
There was legally insufficient evidence of serious
physical injury, an element of first-degree gang assault,
where the injury consisted of a two- to three-inch cut on
the back of the accuser’s head, “associated swelling and a
hematoma, and other superficial injuries,” staples were
used to close the cut, the accuser received antibiotics and
painkillers and was discharged from the hospital soon
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after arriving, and the cut left a scar. That the injuries
could have been life-threatening is irrelevant if the actual
injuries did not create a substantial risk of death. The
injuries did not result in serious or protracted disfigurement; the presence of a scar alone is insufficient to establish such disfigurement and the record does not show that
the jury was formally shown the scar. (Supreme Ct, Onondaga Co)
Family Court (Family Offenses)
Juveniles (Custody) (Family Offenses)
Matter of Avdic v Avdic, 125 AD3d 1534, 4 NYS3d 792
(4th Dept 2/13/2015)
In a combined hearing to address Family Court Act
article 4, 6, and 8 matters, the court erred in conditioning
the petitioner mother’s continuing joint custody of the
child on “the participation of petitioner ‘and/or’ the child
in therapeutic counseling ….” Counseling may be a part
of a custody or visitation order, but cannot be a prerequisite to custody or visitation. “Here, the court erred in making the failure or refusal to participate in counseling the
dispositive, triggering event in determining custody ….”
The court also erred in granting the father “sole custody
on the ground that the subject child failed and/or refused
to attend therapeutic counseling.”
Although the record supports the finding of a sufficient change in circumstances to warrant a best interests
determination, “the court failed to make any explicit findings concerning the relevant factors that must be considered in making” the determination. The matter is remitted
for further proceedings on the original petition and cross
petition. (Family Ct, Oneida Co)
Guilty Pleas (Withdrawal)
Motions
People v Days, 125 AD3d 1508, 4 NYS3d 433
(4th Dept 2/13/2015)
The court erred in failing to give the defendant a reasonable opportunity to present his argument in support of
his motion to withdraw his guilty plea where the defendant sent a letter to the court asking to withdraw his plea
on several grounds, including some based on alleged
improprieties by the sentencing court and the court transferred the case to another judge to decide the motion, but
the newly-assigned judge either did not have or did not
review the motion and the judge refused to allow the
defendant to submit his arguments in writing. Based on
the verbal exchange about the motion at sentencing, it
cannot be said that the judge had sufficient familiarity
with the case to make an informed decision on the motion.
(County Ct, Onondaga Co)
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Misconduct (Prosecution)
Trial (Summations)
People v Griffin, 125 AD3d 1509, 4 NYS3d 434
(4th Dept 2/13/2015)
The defendant was deprived of a fair trial by prosecutorial misconduct that permeated the trial. On summation, the prosecutor repeatedly vouched for the veracity
and credibility of the accuser, appealed to the sympathies
of the jury, denigrated the defense as a diversion, and
implied that the defendant had the burden of proving that
the accuser had a motive to lie, and during direct examination of prosecution witnesses, the prosecutor asked
improper questions and attempted to elicit irrelevant and
inflammatory statements. While the court sustained a
number of defense counsel’s objections, counsel did not
object to other acts of misconduct and the court gave few
curative instructions, and the cumulative effect of the misconduct substantially prejudiced the defendant. Although
the defendant did not object to some of the misconduct,
the claim is reviewed in the interest of justice. (County Ct,
Monroe Co)
Gambling (Evidence)

Sentencing (Concurrent/Consecutive)
People v Scholz, 125 AD3d 1492, 3 NYS3d 860
(4th Dept 2/13/2015)
The defendant pleaded guilty to misdemeanor driving while intoxicated, third-degree burglary, and seconddegree criminal contempt, charges that arose from four
separate indictments for crimes committed over a twoyear period, and pursuant to the plea agreement, was sentenced to concurrent terms of imprisonment, along with
time served and a consecutive three-year period of ignition interlock device (IID) probation for the DWI conviction. The court correctly directed the IID probation to run
consecutively with the sentences imposed for the other
counts, so that it commenced upon the defendant’s release
from prison. The phrase “any period of imprisonment” in
Penal Law 60.21 “mean[s] any period of imprisonment
imposed on any offense, and not, as defendant suggests,
any period of imprisonment imposed for driving while
intoxicated.” (County Ct, Cayuga Co)
Burglary (Elements) (Sentence)
Homicide (Murder [Sentence])
Sentencing (Concurrent/Consecutive)
People v Brahney, 126 AD3d 1286, 5 NYS3d 630
(4th Dept 3/20/2015)

The court erred in denying the defendant’s motion to
suppress evidence found after the police arrested him for
possession of a gambling device because there was no evidence that the defendant “was anything more than a contestant or player in a game of dice ….” An officer saw him
drop some dice on the ground when the police
approached the group he was standing with, but did not
see him holding money, exchanging money with others in
the group, or rolling the dice. However, the matter must
be remitted because the court did not rule on the prosecution’s argument that the police had probable cause to
arrest the defendant for disorderly conduct and possession of an open container of alcohol despite testimony that
would support those theories of arrest. The prosecution’s
argument, made for the first time on appeal, that the
police had probable cause to arrest the defendant for loitering for the purpose of gambling, is not properly before
this Court. (Supreme Ct, Erie Co)

The court properly directed that the first-degree burglary sentences run consecutively to the second-degree
intentional murder sentence where the prosecution established that the burglary and the murder were separate
and distinct acts. The burglary was completed when the
defendant broke a window and entered the decedent’s
home, while the decedent was still upstairs, and the murder was not committed until the defendant took the decedent downstairs. While there was a small blood smear
upstairs and drops of blood on the stairs, there was a
tremendous amount of blood downstairs where the decedent died and this evidence fits with the defendant’s
statement to his mother about where the murder
occurred. (County Ct, Cayuga Co)
Dissent: The burglary and murder sentences should
have been concurrent. The burglary counts were based on
entry into the home with the intent to commit a crime
therein and causing physical injury (Penal Law 140.30[2])
and using or threatening the immediate use of a knife
(140.30[3]), so the burglary was not completed when the
defendant entered the home, and it is not clear whether
the injuries the decedent suffered while she was still
upstairs ultimately caused her death.

Driving While Intoxicated (Ignition Interlock Devices)

[Ed. Note: Leave to appeal was granted on June 1, 2015 (25
NY3d 1174 [4th Dept]).]

Search and Seizure (Arrest/Scene of the Crime Searches
[Probable Cause])
People v Rollins, 125 AD3d 1540, 4 NYS3d 443
(4th Dept 2/13/2015)

November–December 2015
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Evidence (Relevancy)
Juries and Jury Trials (Deliberation)
Misconduct (Prosecution)
Trial (Summations)
People v Garrow, 126 AD3d 1362, 5 NYS3d 648
(4th Dept 3/20/2015)
The court committed a mode of proceedings error by
failing to advise counsel on the record of a substantive
note from the jury before accepting a verdict; the judgment is reversed and a new trial is granted. While unpreserved, two issues should be addressed in advance of the
new trial. To the extent that the court relied on the rape
shield law (CPL 60.42) in refusing to allow evidence about
the accuser’s disclosure of sexual abuse by another individual to her mother, the defendant, and a police witness,
“we conclude that the court failed to exercise its discretion
to determine whether, under the circumstances presented
here, the evidence may ‘be relevant and admissible in the
interests of justice’ ….” Regarding the defendant’s prosecutorial misconduct claim, “[w]e … note our strong disapproval of the prosecutor’s tactics during summation in
appealing to the sympathy of the jury by stating, inter
alia, that it should ‘tell [the victim] that her suffering has
not been in vain, to tell her that justice is coming’; in denigrating both the defense strategy and the defense attorney personally; and in mischaracterizing the DNA evidence, stating that it ‘matched [defendant].’” (County Ct,
Onondaga Co)

The court, in ruling that the defendant could be crossexamined about a prior offense if he testified because that
evidence was already admitted through the recorded conversation, failed to balance the probative value of the evidence with the prejudicial effect. (County Ct, Monroe Co)
Attorney/Client Relationship
Counsel (Competence/Effective Assistance/Adequacy)
(Duties)
People v Gibson, 126 AD3d 1300, 6 NYS3d 198
(4th Dept 3/20/2015)
The court erred in denying the defendant’s request for
assignment of new counsel where the defendant sent a
written request to the court a month before trial and two
weeks later, defense counsel moved to withdraw, and
both the defendant and counsel stated that there was an
irreparable breakdown in the attorney-client relationship.
The record “shows that the breakdown in communication
resulted from legitimate concerns defendant had about
defense counsel’s performance” including that counsel
had not told the defendant whether there were any plea
offers, had met with the defendant only sporadically, had
not discussed with the defendant the defense strategy,
refused to take or return calls from the defendant’s wife,
and failed to provide a copy of motion papers the defendant repeatedly requested. Substitution is required where
a complete breakdown has been established. (Supreme Ct,
Monroe Co)
Dissent: A review of the record shows that there was
no good cause for substitution.
Post-Judgment Relief (CPL § 440 Motion)

Evidence (Other Crimes) (Prejudicial) (Uncharged
Crimes)

People v Martinez, 126 AD3d 1350, 5 NYS3d 645
(4th Dept 3/20/2015)

Impeachment (Of Defendant [Including Sandoval])

The court erred in denying without a hearing the part
of the defendant’s post-conviction motion based on the
accuser’s recantation of her sexual assault accusations
against him. The accuser, the sole trial witness who testified about the crimes, stated in her affidavit in support of
the motion that she wanted to live with her maternal
grandmother and in order to effectuate the move, the
grandmother told her to accuse the defendant, the
accuser’s father, of sexual assault. However, when the
accuser reconnected with her paternal grandmother and
learned that the grandmother was suffering because the
defendant was in prison, she resolved to tell the truth. The
accuser’s testimony was crucial to the prosecution’s case
and her affidavit indicates that she had a motive to lie at
trial. “Although the court found the victim’s recantation
to be inherently unbelievable or unreliable, we conclude
that, based on the totality of the circumstances, such a

People v Gibbs, 126 AD3d 1409, 5 NYS3d 781
(4th Dept 3/20/2015)
The court erred in admitting evidence of prior bad
acts of sexual abuse against the accuser’s mother and
another woman through the introduction of a recording of
a phone conversation between the accuser’s mother and
the defendant, made with the assistance of the police, in
which the mother made numerous references to the prior
bad acts while trying to get the defendant to admit to sexually abusing her daughter. The statements about the
prior bad acts were not inextricably interwoven with the
charged crime and they could have been redacted without
making the statements about the accuser incomprehensible, and the prejudicial effect of the references outweighed
any probative value.
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finding was unwarranted in the absence of a hearing ….”
(Supreme Ct, Monroe Co)
Sentencing (Resentencing) (Second Violent Felony
Offender)
People v Nieves-Rojas, 126 AD3d 1373, 5 NYS3d 654
(4th Dept 3/20/2015)
The court improperly sentenced the defendant as a
second violent felony offender where the predicate conviction, third-degree burglary in New Jersey, is not the
equivalent of a New York felony. Even assuming the
defendant was required to preserve the issue for appeal,
the matter is reviewed in the interest of justice and remitted for resentencing. (Supreme Ct, Erie Co)
Juries and Jury Trials (Challenges) (Qualifications)
(Selection)
People v Strassner, 126 AD3d 1395, 5 NYS3d 662
(4th Dept 3/20/2015)
The court erred in denying the defendant’s for-cause
challenge of three prospective jurors who made statements about the credibility of police testimony or bias in
favor of the police that cast serious doubt on their ability
to render an impartial verdict where the jurors did not
give unequivocal assurance that they could render an
impartial verdict. “[T]he nodding by these three prospective jurors as part of a group of prospective jurors who
were ‘all nodding affirmatively in regard to the statement
[of another prospective juror]’ was ‘insufficient to constitute such an unequivocal declaration’ ….” (Supreme Ct,
Monroe Co)
Homicide (Murder [Intent])
Post-Judgment Relief (CPL § 440 Motion)
People v Wilkens, 126 AD3d 1293, 6 NYS3d 201
(4th Dept 3/20/2015)
The court erred in applying the common law definition of depraved indifference in connection with the
defendant’s post-conviction motion to vacate his
depraved indifference murder conviction. The Court of
Appeals decision changing the definition of depraved
indifference (People v Payne [3 NY3d 266]) was decided
before the defendant’s judgment became final; therefore,
the defendant is entitled to any benefit under the new law.
The appeal is held and the matter is remitted for further
proceedings. (County Ct, Erie Co)
November–December 2015

Search and Seizure (Stop and Frisk) (Weapons-frisks)
People v Burnett, 126 AD3d 1491, 6 NYS3d 375
(4th Dept 3/27/2015)
The court erred in denying the defendant’s motion to
suppress the handgun seized from his person during a
frisk. While the police had the authority to conduct a common-law right of inquiry, based on information from a 911
dispatch, their observations of the defendant, and the
defendant’s failure to answer the officers’ questions about
where he was going and where he had come from, the
officer who frisked the defendant lacked reasonable suspicion that the defendant was committing or about to
commit a crime and had no reason to fear for his safety.
The defendant had his hand in his left pants pocket,
which “is not ‘a common sanctuary for weapons,’” and
there was no evidence that the “defendant refused to comply with the officers’ directives or that he made any
furtive, suggestive, or threatening movements ….” (Supreme Ct, Erie Co)
Evidence (Sufficiency)
Homicide (Causation) (Felony Murder)
People v Davis, 126 AD3d 1516, 6 NYS3d 365
(4th Dept 3/27/2015)
The evidence is legally insufficient to support the
defendant’s felony murder conviction because the prosecution “failed to prove beyond a reasonable doubt that it
was reasonably foreseeable that defendant’s actions, i.e.,
unlawfully entering the victim’s apartment and assaulting him, would cause the victim’s death.” The cause of
death was a heart attack and the injuries he received from
the altercation were not life threatening. “As the court
properly instructed the jury, … ‘more than “but for” causation [is] required’ to establish felony murder ….”
(County Ct, Niagara Co)
[Ed. Note: Leave to appeal was granted on Sept. 3, 2015
(26 NY3d 966).]
Admissions (Interrogation) (Miranda Advice)
Reckless Endangerment (Elements) (Evidence)
People v Jackson, 126 AD3d 1508, 8 NYS3d 505
(4th Dept 3/27/2015)
The court erred in denying the defendant’s motion to
suppress the statement he made to the police before he
was advised of his Miranda rights. The police officer transporting the defendant started to read the Miranda rights to
the defendant, but the defendant said he knew his rights
and the interviewing officer did not read him his rights
until after he was interrogated. Although there is overPublic Defense Backup Center REPORT |
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whelming evidence of guilt, the error is not harmless
because it is reasonably possible that the error might have
contributed to the conviction and the prosecution did not
argue that the error was harmless.
There is legally insufficient evidence to support the
depraved indifference element of the defendant’s firstdegree reckless endangerment conviction where “[t]he
evidence established that defendant acted recklessly
when he led the police on a high-speed chase in which he
interfered with traffic, exceeded the speed limit, and ran
several red lights before crashing the vehicle.” This
unpreserved issue is reviewed in the interest of justice.
(Supreme Ct, Erie Co)
Sentencing (Appellate Review) (Weapons) (Youthful
Offenders)
People v Little, 126 AD3d 1478, 6 NYS3d 845
(4th Dept 3/27/2015)
The court erred in failing to rule on the defendant’s
request for youthful offender treatment when it sentenced
him for second-degree manslaughter, after his conviction
was reduced on appeal from second-degree murder.
Although the defendant was also convicted of weapons
offenses that constitute “armed” felonies under the youthful offender statute, and was the sole participant in the
crime, the defendant was eligible for youthful offender
treatment if the court found mitigating circumstances that
bear directly on the manner in which the crimes were
committed. (County Ct, Monroe Co)
Identification (Expert Testimony) (Eyewitnesses)
(Misidentification) (Weapons)
People v McCullough, 126 AD3d 1452, 5 NYS3d 665
(4th Dept 3/27/2015)
The court abused its discretion in precluding the
defendant from presenting expert testimony on eyewitness identification reliability in this robbery and murder
case. The prosecution concedes that the case hinges on the
accuracy of one eyewitness’s identification and the only
testimony corroborating the identification came from the
driver of the car in which the perpetrators allegedly were
travelling, “who even the prosecutor characterized as ‘a
liar.’” The driver did not identify the defendant as one of
the perpetrators until minutes before he pleaded guilty to
first-degree robbery in exchange for a 10-year minimum
sentence, he had not met the defendant before the robbery,
he was in the car during the robbery, and had limited
opportunities to observe the person claimed to be the
defendant that night.

46 | Public Defense Backup Center REPORT

The proposed testimony meets the general criteria for
admissibility of expert proof. The defendant’s witness is a
qualified expert on eyewitness identifications and the
subject of her proposed testimony—how event violence,
event duration, and weapon focus affect the reliability of
identifications—is beyond the ken of the average juror.
(Supreme Ct, Monroe Co)
Dissent: While the case turns on the accuracy of the
eyewitness’s identification, that identification “was corroborated by the reliable testimony of the accomplice ....”
Further, “we respectfully disagree with the majority that
expert testimony regarding the impact of ‘event violence,’
‘event duration,’ and ‘weapon focus’ on the reliability of
eyewitness identification is generally accepted in the scientific community.”
[Ed. Note: Leave to appeal was granted on May 21, 2015
(25 NY3d 1079 [4th Dept 2015]).]
Sex Offenses (Sex Offender Registration Act)
People v Owens, 126 AD3d 1512, 6 NYS3d 368
(4th Dept 3/27/2015)
The defendant’s risk level under the Sex Offender
Registration Act (SORA) is reduced from level two to level
one. The prosecution failed to notify the defendant within
10 days of the SORA hearing that they planned to seek a
determination different from the recommendation of the
Board of Examiners of Sex Offenders, and the court failed
to give the defendant a meaningful opportunity to
respond to the prosecution’s request that 15 points be
assessed against the defendant under risk factor 11.
Remittal is not required as the prosecution did not present
clear and convincing evidence that the defendant had a
history of alcohol and drug abuse and there is no record
basis for upwardly departing from the presumptive level
one risk. (County Ct, Monroe Co)
Evidence (Prejudicial)
Sex Offenses
Statute of Limitations (Tolling of)
People v Pabon, 126 AD3d 1447, 7 NYS3d 743
(4th Dept 3/27/2015)
The indictment charging first-degree course of sexual
conduct against a child was not time-barred; the court
properly applied CPL 30.10(3)(f), which tolled the statute
of limitations for sex offenses committed against a minor
until the minor turns 18.
The court erred in allowing a police detective to testify
in a nonjury trial that the defendant lied to the detective
during his interview, but the error is harmless because the
judge, as trier of fact, is presumed able to disregard improper or prejudicial aspects of the evidence and the court stated
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that it was not accepting the detective’s opinion about the
defendant’s veracity. (Supreme Ct, Monroe Co)
Dissent: The indictment is time-barred under CPL
30.10 because if the tolling provision of 30.10(3)(f) applied
to all Penal Law article 130 offenses, “CPL 30.10(3)(e)
would be rendered ‘superfluous and ineffective.’”
Paragraph (e), which sets a five-year limitation period,
was enacted at the same time as paragraph (f) and it was
not until 2006 that first-degree course of sexual conduct
against a child was removed from paragraph (e). If the
Legislature intended paragraph (f)’s tolling provision to
apply to this offense, it would not have simultaneously
enacted paragraph (e).
[Ed. Note: Leave to appeal was granted on June 10, 2015
(25 NY3d 1174 [4th Dept 2015]).]
Family Court
Juveniles (Grandparents) (Visitation)
Matter of Richardson v Ludwig, 126 AD3d 1546,
4 NYS3d 570 (4th Dept 3/27/2015)
The court properly concluded that the paternal grandmother “had standing to seek visitation pursuant to
Domestic Relations Law § 72(1), inasmuch as the grandmother established that ‘conditions exist [in] which equity would see fit to intervene’ ….” The court’s conclusion
that visitation was in the best interests of the grandchil-

dren is supported by the record, which was based in part
on witness credibility, and the order granting the visitation petition and awarding the grandmother visitation of
a minimum of six hours one weekend day per month is
affirmed. (Family Ct, Herkimer Co)
Appeals and Writs (Waiver of Right to Appeal)
Misconduct (Judicial)
Sentencing (Hearing) (Persistent Violent Felony Offender)
People v VanHooser, 126 AD3d 1531, 6 NYS3d 316
(4th Dept 3/27/2015)
The matter must be remitted for a hearing on whether the
defendant is a persistent violent felony offender. The defendant admitted that he had two prior violent felony convictions, but objected to the court’s calculation of the tolling periods under Penal Law 70.04(1)(b)(v) and asked for a hearing.
The defendant conceded that the court’s calculations were
correct only after the court stated that it could consider
the hearing request a violation of the plea agreement, which
was not accurate where the court never advised the defendant
that the plea agreement was conditioned on his admission to
being a persistent violent felony offender. The defendant’s
hearing waiver was not effective because it was the product of
impermissible coercion by the court.
The defendant’s appeal waiver is also invalid because
the record does not indicate that he understood that the
appeal rights being waived were separate and distinct
from the rights automatically forfeited by a guilty plea.
(County Ct, Onondaga Co) 
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