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Defender News
Different Outcomes in First and Second
Department Discovery-Sharing Cases
In a late-June unanimous decision, the First Department reversed Family Court orders that denied two
mothers’ motions to clarify that they could share information legally obtained in a Family Court matter with
their respective defense attorneys in related criminal
cases. Matter of Sean M., 2017 NY Slip Op 05184
(6/27/2017) [summary on p. 28]. The court said that the
restrictions in Social Services Law 422(4)(A) did not bar
the clients from providing to their criminal defense counsel records from the Administration for Children’s
Services lawfully obtained in their neglect proceedings.
“Any other result would violate their First and Sixth
Amendment rights ....”
Soon thereafter, the Second Department affirmed an
intake order prohibiting a respondent from sharing any
documents provided as part of Family Court discovery
with “‘counsel not assigned’” to the Family Court case,
which included an attorney representing the respondent
in a related criminal proceeding. This decision focused on
a procedural consideration instead of substantive legal
analysis. Because the respondent’s attorney did not move
to clarify the order or seek other relief in the Family Court
before taking the appeal, the court concluded that “[o]n
this record, at this time, any determination of the validity
of the challenged provision of the intake order insofar as
it may impinge on the appellant’s right to counsel in the
Family Court proceeding would be premature ….” The
court did not acknowledge that a client’s need to receive
truly informed counsel from her attorneys, based on all
the information the government would use against her,
would be a certainty as the matters progress in court, barring the unlikely possibility of dismissals of both cases.
The court recognized Sean M. with no more than a “cf.”
citation. Matter of Kaden J.M. (2017 NY Slip Op 05606 [2nd
Dept 7/12/2017]) [summary on p. 34].
In both Departments, clients had been represented by
an institutional public defense office, with different attorneys in their family and criminal matters. Amicus briefs

filed by Paul, Weiss, Rifkind, Wharton & Garrison LLP on
behalf of NYSDA asserted that where a parent with an
abuse or neglect case in Family Court faces a parallel
criminal prosecution, “the client’s legal needs and concerns cannot be walled-off and compartmentalized.”
Parents of means would be likely to hire one lawyer or
firm to represent them in both matters, which would give
counsel access to all information in both cases. Blanket
non-disclosure orders prohibiting clients from disclosing
Family Court information to their criminal defense
lawyer essentially “micromanage the flow of communication between colleagues at public defense law firms.”

Appellate Division Judges Question
Franklin County Family Court Practice
In two opinions that affirmed Family Court decisions
to incarcerate parents who violated court orders, Third
Department judges noted, one in a concurring opinion
and another in a dissent, concern with what is apparently
a practice of close court supervision in Franklin County.
First, in Matter of Amara AA. (2017 NY Slip Op 05489 [3rd
Dept 7/6/2017]), the concurrence found unsettling the
time a parent would be subject to court-imposed conditions and expectations:
Significantly, the commitment order entered
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tion of dismissal may not exceed a period of one
year (see Family Ct Act § 1039 [b]), and an initial
order of supervision may not exceed one year (see
Family Ct Act § 1057).
The concurrence went on to assert that this format
should not be continued.
Just over a week later, the Third Department determined that an appellant had not been aggrieved by a
court’s action, but a lengthy dissent details concerns about
the nature and authority of what it calls “[t]he delayed
reporting practice” utilized by the court. Matter of Bryce
Q., 2017 NY Slip Op 05639 (3rd Dept 7/13/2017). “In my
view, the conditions imposed upon respondent in Family
Court’s March 2016 order were improper. At that time, the
orders of supervision and protection had expired and the
court therefore lacked the authority to impose new conditions upon respondent (see generally Family Ct Act §
1072).” The “paramount purpose of Family Ct Act article
10 proceedings is to ‘protect children from injury or mistreatment and to help safeguard their physical, mental,
and emotional well-being’ (Family Ct Act § 1011; …), not
to punish a parent for his or her behavior ….” [Citations
omitted.]
If these types of procedures are being used in other
counties, attorneys who want to challenge them are
encouraged to call NYSDA Family Court Staff Attorney
Lucy McCarthy.

CLE and Celebration at NYSDA’s Annual
Conference
Public defense lawyers and their supporters gathered
in Saratoga Springs July 23-25 to experience NYSDA’s
high quality continuing legal education (CLE); recognize
public defense luminaries; and talk with colleagues about
issues, plans, and changes affecting their cases and clients.
The staff of NYSDA’s Veterans Defense Program offered
on-site consults for attending lawyers with questions
about cases of military vets. The staff of the Regional
Immigration Assistance Center for Region 3 (covering the
Capital District and Northern New York) were also on
hand.
As described below, many of the topics discussed at
the conference are also the subject of other, continuing
NYSDA efforts to keep public defense attorneys abreast
of developments affecting representation in criminal and
family courts and to advocate for change in many areas on
behalf of all clients.
The conference also kicked off NYSDA’s 50th anniversary year. From slide shows to a banner in the Gideon
Putnam lobby, reminders of NYSDA’s five decades of supporting public defense abounded. So did promises to continue that work.
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Monday Night Marked by Many Inspiring
Moments
The annual Awards Banquet provided both literal and
emotional sustenance for those attending. Moving,
informative, and inspirational remarks by presenters,
awardees, and the keynote speaker followed a repast from
the Gideon Putnam Hotel’s well-known kitchen.
The Genesee County Public Defender Office presented the 2017 Kevin M. Andersen Memorial Award to Renee
Seman, Senior Staff Attorney at Brooklyn Defender
Services, nominated by her office for refusing to give up
on clients’ cases, providing fresh ideas about best serving
all clients, and inspiring those around her. The award recognizes an attorney who has been in practice less than fifteen years, practices in the area of indigent defense, and
exemplifies the sense of justice, determination, and compassion that were the hallmarks of its namesake.
NYSDA presented its 2017 Wilfred R. O’Connor
award to Jill Paperno, First Assistant Monroe County
Public Defender. Honored for providing the high quality
client-centered representation that NYSDA works to
advance and for sharing her expertise with others through
training, Paperno demonstrated her dedication by giving
a CLE presentation (along with Legal Aid Society paralegal Celia Givens) just hours before making her gracious
acceptance speech. The award Paperno received is presented to an attorney who has been in practice fifteen or
more years, practices in the area of public defense, and
exemplifies the client-centered sense of justice, persistence, and compassion that characterized the life of
NYSDA founding member and long-time President, Bill
O’Connor.
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Renee Seman received the Genesee County
Public Defender Office Kevin M. Andersen
Award at NYSDA’s Annual Conference in
July.

The 2017 Service of Justice Award, along with many
“thank yous” and memories, went to Jonathan E. Gradess
for his innumerable accomplishments as NYSDA’s longtime Executive Director. The award recognizes individuals and organizations who support the Defenders
Association and its mission, and as Board President
Edward J. Nowak observed, “No prior recipient has more
fully satisfied the prerequisite of this preeminent NYSDA
award.” Charles F. O’Brien, NYSDA’s new Executive
Director, presented the award, giving an overview of
NYSDA’s history—much of which he helped shape,
working alongside Gradess for over three decades.
During his presentation, O’Brien announced that the
award has been renamed the Jonathan E. Gradess Service
of Justice Award.
Gary Horton and Dee Quinn Miller surprised
Gradess with a gift from the Forgotten Victims of Attica
(FVA), which Gradess and Horton have represented for
many years in efforts on behalf of prison employees killed
or injured during the attack that ended the Attica prison
uprising in 1971. FVA demands release of information
about the events during the uprising — long secreted by
the State — in addition to the monetary settlement noted
in the REPORT in 2005. In Saratoga, Gradess received a
commemorative sketch of the entrance to the Attica
Prison, 14 Post, with an inscription by Lois McMaster
Bujold, “The dead cannot cry out for justice. It is the duty
of the living to do so for them.” Fittingly, the keynote
speaker at the Awards Banquet was Heather Ann
Thompson, author of Blood in the Water: The Attica Prison
Uprising of 1971 and its Legacy.

Chief Defender Convening and CLE
During the Chief Defender Convening held at the
beginning of the conference, heads of public defense
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offices from around the state heard from the NYS Indigent
Legal Services Office about plans for implementing historic Justice Equality legislation passed as part of the state
budget process. Chiefs shared questions and insights
about this and other topics.
Once again, the annual conference provided public
defense lawyers an opportunity to earn all the CLE credits
required for one year. Topics ranged from new laws on
photo identification, recording of interrogations, and the
age of criminal responsibility to help with representing
clients who have intellectual and developmental disabilities, updates on appellate decisions, and other practice tips.
Implicit Bias Presentation on Eve of New MCLE
Requirements
Foreshadowing the change in CLE requirements that
will add, in 2018, a category of “Diversity, Inclusion, and
Elimination of Bias,” the conference program included a
presentation on “Implicit Bias in the Criminal Justice
System.” Seventy-one percent of the attendees who provided evaluations for the session rated it “excellent.”
Written comments on the presentation by Toussaint
Romain, a North Carolina public defender and adjunct
professor, included not only several general compliments,
such as “best I have seen in a long time,” but some quite
specific ones:
As an African American female, I was shocked to
see an African American speaker. This makes me
proud to be a part of this association. Myself and
fellow black female attorneys were texting the
whole time about how excited and shocked we
were.
The month after the conference, the American Bar
Association announced that its “House of Delegates
approved a resolution calling for anti-bias training to be
provided specifically for judges.” Notice of the resolution’s passage was reposted on the Legal Skills Prof Blog
from the ABA Journal blog site. According to the post, the
resolution urges “all courts to provide judicial training
and continuing education on implicit bias.” It also asks
that state and local bar associations “work with courts to
offer de-biasing training to judicial officers free of cost and
at the convenience of the courts.”
Public Defense Backup Center REPORT |
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Representing Clients with Intellectual and Developmental
Disabilities: Conference Session, Other Materials
Also covered in the conference CLE was a situation
that public defense lawyers representing clients in criminal or family law matters not infrequently face: helping
clients with intellectual/developmental disabilities. Julie
Michaels Keegan from Disability Rights New York—
where she directs Protection and Advocacy Programs for
those with intellectual and developmental disabilities and
traumatic brain injury—presented tips and facts, as did
Ariel Simms, from The Arc’s National Center on Criminal
Justice and Disability. Information about this session was
included in the News Picks from NYSDA Staff edition
immediately following the conference. The August 31 edition of News Picks included information on a Sept. 27,
2017 national webinar on “Working with Parents with
Intellectual Disabilities and their Families.”
CJI “Use and Abuse” Discussed at Conference,
Developments Continue
Well-known defense lawyer William Easton and
retired Monroe County Court Judge Patricia Marks
offered conference participants some history of and context for New York’s current model Criminal Jury
Instructions in a back-and-forth presentation aimed at
practitioners’ needs. One attendee called it “the best and
most practical presentation” of the conference. After the
conference, a follow-up item was included in News Picks
from NYSDA Staff: New Criminal Jury Instructions and
Model Colloquies Available. Prior to the conference, a
News Picks item notified NYSDA members and others of
a New Pattern Jury Instruction on Photo IDs.
Overviews of New Laws: New Photo ID and Interrogation
Recording Law, and Raise the Age
The July 19 News Picks item about the new CJI on
identification by photograph, mentioned immediately
above, included a Practice Advisory by John Schoeffel of
The Legal Aid Society (LAS) regarding new legislation on
photo identification evidence. Schoeffel and his colleague
Peter Mitchell conducted a presentation on that as well as
new provisions on recording of in-custody interrogations.
Nancy Ginsburg, also from LAS, presented a “Preliminary
Roadmap of the Raise the Age Law.” Developments
around these laws, and many other rapidly changing topics, will be addressed in future NYSDA publications and
CLE events.
U.S. Supreme Court, Court of Appeals Updates, and More
Taking on the challenge of presenting an abundance
of material in an hour and a quarter, Timothy Murphy of
the Legal Aid Bureau of Buffalo presented the annual
Court of Appeals update at this year’s conference. One
attendee commented that the session “was excellent in
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every respect and one of the most clear and informative
updates I have heard.” Several of the cases decided in
June and summarized beginning at p. 23 were included in
his material. Among them:
• People v Price, 2017 NY Slip Op 05174 (6/27/2017)
[Admissibility of a photograph printed from a website and purported to be the defendant holding a
gun and money; prosecution failed to show it fairly
and accurately represented the depicted subject
matter]
• People v Spencer, 29 NY3d 302 (6/22/2017) [Juror
who, after deliberations had continued for four
days, repeatedly said she could not separate her
emotions from the case and was unable to render
an impartial verdict; court erred in refusing to discharge the juror]
The Court of Appeals recently released a decision in
Myers v Schneiderman (2017 NY Slip Op 06412 [9/7/2017]),
declining “to declare a constitutional right to ‘aid-indying’” and rejecting the “assertion that the State’s prohibition on assisted suicide is not rationally related to legitimate state interests.” The case was a civil action seeking
declaratory and injunctive relief to protect doctors from
prosecution under Penal Law 120.30 and 125.15(3).
At the Annual Conference, Kent Moston, Director of
Training at the Legal Aid Society of Suffolk County, once
again presented the U.S. Supreme Court update, garnering praise: “excellent as always.” His presentation, like
Murphy’s, included some cases summarized in this issue
of the REPORT (p. 19), including those described below.
The defense was entitled to an expert under Ake v
Oklahoma. In a 5-4 decision, the U.S. Supreme Court held
in McWilliams v Dunn (137 SCt 1790 [6/19/2017]), a capital case, that the Alabama Court of Criminal Appeals’
determination that Mr. McWilliams received meaningful
expert assistance was “‘contrary to, or involved an unreasonable application of, clearly established Federal law’”
because Alabama did not meet the basic requirements
outlined in Ake v Oklahoma (470 US 68 [1985]) that the state
provide the defense “‘access to a competent psychiatrist
who will conduct an appropriate [1] examination and
assist in [2] evaluation, [3] preparation, and [4] presentation of the defense.’” While the court ordered that the
Department of Corrections “‘complete neurological and
neuropsychological testing on the Defendant,’” which fulfilled the examination requirement, the court did not
order that the examining doctor or any other qualified
expert assist the defense in the evaluation, preparation,
and presentation of the defense. Justice Alito penned a
dissent.
In New York, County Law 722-c provides that the
defense may request funds for “investigative, expert or
other services” from the court. If a cost-conscious court or
county seeks to deny defense counsel needed expert servVolume XXXII Number 3

ices—see e.g. the 2006 report to the Chief Judge by The
Spangenberg Group, at pp. 74 et seq.—the McWilliams case
may be helpful. For more information on the process of
obtaining funding for experts, see NYSDA’s publication
“Getting the Expert Funds You Need Under County Law
§ 722-c.” On Aug. 8, 2017, the New York State Administrative Board of the Courts announced a request for
public comment on a proposal to increase the hourly rates
for experts appointed under 722-c and Judiciary Law 35.
NYSDA submitted comments in support of the proposal
to increase hourly rates and the Unified Court System’s
anticipated request for an amendment to the statutory
compensation caps in those statutes. The Office of Court
Administration will post all comments received regarding
this proposal in the near future on its Requests for Public
Comment page (http://www.nycourts.gov/rules/com
ments/index.shtml).
Divided court finds no ineffectiveness for failure to
object to closure of crowded courtroom during jury
selection. Finality considerations led to a rejection of a
post-conviction claim that an unobjected-to courtroom
closure, which kept the defendant’s mother and her minister out of the overflowing courtroom during jury selection, warranted overturning a conviction. Neither ineffective assistance of counsel under Strickland nor fundamental fairness claims carried the day. Weaver v Massachusetts,
__ US __, 137 SCt 1899 (6/22/2017). Justices Breyer and
Kagan dissented, while Thomas concurred, joined by
Gorsuch (“who also curiously joined the majority’s decision,” Moston noted), and Alito concurred in the judgment, also joined by Gorsuch. In a serendipitous coincidence, materials from the Paperno/Givens presentation
described above included a chart of objections for various
stages of trial that included, in the final row, a reminder
regarding “Improper closure of courtroom” and other
proceedings—”always try to include state and federal
constitutional grounds in your objection ….”
High court moves to e-filing. Anyone thinking about
a cert petition or other U.S. Supreme Court filing should
know that the high court will be requiring electronic filing
of case documents beginning on Nov. 13, 2017. The
announcement was made in a press release on Aug. 3,
2017. The filing system will not be part of PACER, and
attorneys will need to pre-register: “Registration will
open 4-8 weeks before the system begins operation.”
Bail Reform and Use of Risk Assessment Instruments:
Hot Topics
The final CLE session of the annual conference, presented by Joshua Norkin of LAS’s Special Litigation Unit
and Kristian Lum of the Human Rights Data Analysis
Group, examined the intertwined, topical subjects of bail
reform and risk assessment instruments (RAIs). Both are
matters of wide-spread current interest.
July–October 2017

Media reports with titles like “How bail destroys lives
and makes innocent people plead guilty” are appearing
on the Internet. In New York City, expediting release on
bail is seen as one way to curb the jail population, though
some critics see incremental changes focused on those
charged with low-level, nonviolent offenses as a “‘BandAid’” on the “‘cancerous issue’” of mass incarceration, as
noted in an Aug. 29, 2017 New York Times article. Some
bipartisan support can be found in Congress for the idea
that “To Shrink Jails, Let’s Reform Bail.” A blog post entitled “Human Rights and Bail Reform – Disrupting the
Criminal Courts” points out the breadth of interest in and
depth of need for bail reform. And these are just a few
examples of a flood of interest and information about bail.
Even as reformers demand change, they are also evaluating the dangers and drawbacks of given approaches.
And whether to embed the use of RAIs in reform measures is one of the most debated bail-reform topics. The
technology publication, Wired, posted a long piece on
Sept. 10, 2017, entitled “One State’s Bail Reform Exposes
the Promise and Pitfalls of Tech-Driven Justice.” Focused
on New Jersey, the New York neighbor that enacted
sweeping bail reform legislation last year, the article
touches on several issues regarding computer-generated
RAIs, like race and gender bias and a lack of transparency
as to the algorithms that underlie the electronic ones. But
effectively evaluating the hazards and helpful attributes
of RAIs—in general and individually—is difficult.
Additionally, as economist and Assistant Professor of Law
at George Mason University Megan T. Stevenson noted
recently on the Crime Report blog: “The impacts that risk
assessments have in practice depend crucially on how
they are implemented.”
The Norkin and Lum presentation at the Annual
Conference is just one way that NYSDA is helping the
public defense community stay abreast of developments
around bail. From training line attorneys on “Aggressive
Bail Litigation” to providing Chief Defenders information
on charitable bail funds to participating in statewide discussions about bail issues, the Backup Center is actively
working in this area of great importance to clients and
client communities.
In some instances, clarification of existing law might
pave the way to more frequent granting of bail in justice
courts in felony matters. Some city, town, and village
courts currently interpret CPL 530.20(2)(a) to mean that
these courts cannot set bail for a defendant who has two
previous felony convictions. However, a strong argument
exists that the provision was only intended to prohibit
the setting of bail in local courts when a defendant is
eligible to receive a life sentence under persistent felony
offender laws. See Penal Law 70.08 and 70.10. The January
2017 Report of the Advisory Committee on Criminal Law and
Procedure to the Chief Administrative Judge of the Courts of
the State of New York describes this problem (at p. 153
Public Defense Backup Center REPORT |
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et seq) and recommends that the law be amended to avoid
confusion.

Legislation Affecting Public Defense
Clients and Others Going into Effect
Implementation is underway of bills relevant to public defense clients that were passed by the New York
Legislature this year and last. (For bills passed last year,
see the Legislative Review beginning on p. 10.) Information on the limited sealing law, pilot off-hours arraignment parts, and appeals from justice court follows below.

Limited Sealing Law Now in Effect; Forms
Available
A new CPL 160.59, titled “Sealing of certain convictions,” took effect Oct. 7, 2017. As was reported in News
Picks on September 26, individuals convicted of up to two
eligible offenses, but not more than one eligible felony
offense, may apply to have those convictions sealed. As
the title of the provision indicates, opportunities to seal
convictions are still quite limited.
Sealing is available only after at least 10 years have
passed since the sentence was imposed on the latest conviction or, if the sentence included a period of incarceration, at least 10 years since release from incarceration.
Convictions that are not eligible for sealing include sex
offenses—those offenses defined in Penal Law article 130,
offenses for which sex offender registration is required
under Correction Law article 6-c, and offenses relating to
sexual performance by a child, defined in Penal Law article 263. Also not eligible are violent felony offenses
defined in Penal Law 70.02, felony offenses in Penal Law
article 125 (“Homicide, Abortion and Related Offenses”),
Penal Law class A felony offenses, and certain felony conspiracy and felony attempt offenses. The law, L 2017, ch
59, part WWW, sections 48 and 48-a (pp. 232-236), is
available at http://assembly.state.ny.us/leg/?default_
fld=&leg_video=&bn=A03009&term=&Summary=Y&Ac
tions=Y&Text=Y. The new statute sets out the limitations
on sealed records, which remain available not only to the
person convicted or their designated agent, but to “qualified agencies,” law enforcement, and others in certain
circumstances, such as officials responsible for issuing
gun licenses.
Sealing is discretionary. Applications are to “be
assigned to the sentencing judge unless more than one
application is filed in which case the application shall be
assigned to the county court or the supreme court of the
county in which the criminal court is located ….”
Some public defense providers have indicated a willingness to assist clients where they can. Ads and lawoffice websites or blogs indicate that members of the pri-

6 | Public Defense Backup Center REPORT

vate bar hope clients will pay for their assistance. But
many individuals will be on their own in seeking to seal
records that hinder their ability to live productive lives.
Requirements for applications include filing a sworn
statement detailing the reasons why sealing should be
granted and a copy of the “certificate of disposition or
other similar documentation for any offense for which the
defendant has been convicted, or an explanation of why
such certificate or other documentation is not available.”
Applications must be served on the prosecution in the
county or counties of conviction.
Individuals unable to secure legal assistance—and
lawyers seeking to aid clients—can find forms and
instructions for use in seeking to seal convictions on the
the NYS Unified Court System website, as noted in the
September 29 News Picks.

Pilot Off-Hours Arraignment Parts Announced
for Four Counties
A new law authorizing the Chief Administrative
Judge to adopt a plan for establishing select “off-hours
arraignment parts” where such parts “will facilitate the
availability of public defenders or assigned counsel”
became effective last February 26 (see p. 10). On Oct. 2,
2017, the Unified Court System (UCS) issued a press
release announcing that four centralized arraignment
parts (CAPs) were beginning operation over the month as
part of a pilot program under the legislation.
The first CAP, in Broome County, opened on the
Monday of the press release and saw 14 arraignments by
Friday, according to the Oct. 6, 2017 Press and Sun Bulletin
news report. The CAP arraignments are held at the county jail, in a room that members of the public can access by
passing through a magnetometer, the news item said. A
town judge quoted in the article stressed that the changes
affect only arraignment, not subsequent proceedings,
which would be held in “‘whatever court it belongs in.’”
The District Attorney advised that the new program
“increases public safety, protecting the rights of victims,
by guaranteeing a judge being available to set bail or
decide on order of protection issues ….”
The second CAP to open, that in Oneida County, saw
“between two and 10 arraignments at each court session”
in its first two days of operation at the county jail, according to the Observer-Dispatch on October 10. County officials were taking a “wait and see” attitude as to the success of the pilot program the news report said, quoting an
undersheriff and the District Attorney. A report on
WKTV.com added that the undersheriff said that “sheriffs
from other parts of the state, including down near New
York City, have been visiting the Oneida County
Correctional Facility to see what changes in the facility
and in staffing had to be made in order to make this new
arraignment system work.”
Volume XXXII Number 3

The Observer-Dispatch article indicated that of the projected $365,300 costs for the CAP in Oneida County,
$113,900 would come from UCS and $197,100 from the
county, which would be reimbursed $54,300 “from another program for the public defender and conflict attorney
components.” The article did not say whether the extra
funding is from the NYS Indigent Legal Services Office
(ILS), which in August notified Chief Defenders and others that 30 counties had been selected to receive funding
in the second round of Counsel at First Appearance
(CAFA) grants. From that grant, Oneida County is to
receive $750,000 over the three-year period from Jan. 1,
2017 to Dec. 31, 2019.
Noticeably absent from media coverage of the CAP
launch are references to public defense providers in the
respective counties. The New York Law Journal did secure,
for its brief October 2 coverage of the CAP program, a
comment from Justine “Tina” Luongo, attorney-in-charge
of The Legal Aid Society in New York City, that cut to the
heart of counsel at first appearance. “‘Having attorneys at
a client’s first appearance is critical to providing effective
and zealous representation when people are in need the
most. Having a lawyer to advise a person on their rights,
to challenge bail requests and to ensure a person’s constitutional guarantees helps fulfill the promise of Gideon v.
Wainwright and makes a huge difference to the person
who is being accused,’” Luongo said.
The UCS announcement stated that the other two
CAPs to begin operation in October were Onondaga and
Washington counties. Both are counties covered by the
Hurrell-Harring lawsuit settlement, the class action credited with spurring creation of the CAP legislation as well as
other changes intended to improve public defense in New
York State. A Post-Star article on Sept. 19, 2017, about
counsel at first appearance in Washington County, did
include comments by the local public defense provider,
who “noted the state did pay for the additional lawyers
needed this year” to cover arraignments. “‘I think it’s
been beneficial. And I think they did step up and fund
what they said,’” Washington County Public Defender
Mike Mercure said.
As the announced pilot programs get underway and
planning for others continues, NYSDA stands ready to
assist public defense providers, county officials, and others requesting technical assistance with these and other
efforts to ensure quality public defense representation at
arraignments across the state.

Effective October 20, Transcripts May be Used
for Appeals from Justice Courts
The effective date of legislation addressing a flaw in
the procedures governing perfection of appeals from justice courts is Oct. 20, 2017. A change to CPL 460.10(3) is
intended to allow effective and meaningful use of tranJuly–October 2017

scribed recordings of proceedings in justice courts. As
described in News Picks on September 26, relaxed time
limits will avoid unnecessary preparation and filing of an
old-style affidavit of errors. Under the statute as amended, an appellant will have sixty days from the date of
receiving a transcript to file an affidavit of errors. So long
as the recording and transcript are of sufficient quality, an
affidavit of errors can be prepared by simply attaching the
transcript as an exhibit. See L 2017, ch 195 and the bill
memo accompanying it.

Jail Populations, Conditions Being Scrutinized
Across New York State and nationally, attention
grows concerning local jails. The role of pretrial detention
in the rise and continuation of mass incarceration, particularly the role of cash bail in the over-incarceration of
people who lack financial means, has received increasing
notice. Bail reform, discussed at NYSDA’s Annual
Conference (above, p. 5), is a major focus of those seeking
change. See for example, the New York County Lawyers
Association’s Nov. 8, 2017 CLE session on “Bail in New
York: Where Are We Now vs. Where We Should Be
[Going].”
But other issues, from speedy trial to containing local
jail costs to health care and other conditions in the facilities also warrant, and are receiving, scrutiny. Given that
pretrial detention and conditions of confinement can
affect the ability of accused individuals to participate successfully in their defense, these issues directly affect public defense representation.
Broome County’s jail was recently in the news for
more than the CAP program mentioned above; at a
September 20 open house, members of a group called
Justice and Unity for the Southern Tier protested what is
described, in the wake of reported deaths at the jail, as a
failure to meet the medical needs of people incarcerated
there. Two hundred miles away, in Mineola, NY, another
group, the Nassau County Jail Advocates Coalition, also
protested conditions said to be responsible for several
deaths there since 2011.
As the REPORT was going to press, a joint hearing on
health care issues in state and local correctional facilities
was scheduled before the Assembly committees on Health
and on Correction on Oct. 30, 2017. Topics to be examined
included “adequacy of care, treatment of communicable
diseases, women’s healthcare, administering medication,
and long-term care; use of for-profit health care contractors; health care facility placements for inmates leaving
incarceration; and potential Medicaid coverage for incarcerated individuals.”
Jail suicides and use of solitary confinement are related issues targeted by reformers. Lawsuits have challenged
the placement of youth in solitary confinement, as the
New York Times noted at the end of July. Data released late
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last year on jail suicides nationwide has provided insight
into the scope of the problem, as noted in the Sept. 29,
2017 edition of News Picks from NYSDA Staff in an item
on jail issues.

Tech News and Practice Resources
NYSDA provides public defense lawyers with information about a variety of resources and information. The
following items include some referenced in News Picks or
on the website, www.nysda.org, since the last REPORT.
Technology that affects public defense practice is a recurring theme.

Third Department Rules GPS Meets Statutory
Definition of a Portable Electronic Device
In a CPLR article 78 proceeding, Matter of Clark v New
York State Dept. of Motor Vehs. (151 AD3d 1410 [3rd Dept
6/22/2017]), the Appellate Division affirmed a decision
by the Department of Motor Vehicles’ Appeals Board,
agreeing “that a hand-held GPS device meets the statutory definition of a ‘portable electronic device’ inasmuch as
it is a ‘hand-held device with mobile data access’ (Vehicle
and Traffic Law § 1225-d [2] [a]).” The court said the
Board’s decision finding the petitioner guilty of operating
a motor vehicle while using a prohibited device was
rational because “a review of the pertinent legislative history regarding Vehicle and Traffic Law § 1225-d demonstrates that the Legislature intended Vehicle and Traffic
Law § 1225-d (2) (a) to encompass any portable electronic
device that diverts a driver’s attention away from the
road and prevents the full use of a driver’s hands ....”

Ubiquity of Cell Phones Insufficient Basis for
Search of Home for Phones and Other Devices,
Says DC Circuit
Fruits of a search warrant executed at the home of a
targeted individual were suppressed by a federal circuit
court because the warrant was issued without any basis to
believe that the targeted individual owned a cell phone or
that a phone would be found there. The warrant, allowing
seizure of all electronic devices found in the home, was
also overbroad. United States v Griffith, No. 13-3061, 2017
US App LEXIS 15636 (DC Cir 8/18/2017).

Preserve Federal and State Right to Privacy
Claims Regarding Cell Site Location Information
The June 2017 edition of the Center for Appellate
Litigation’s Issues to Develop at Trial urges practitioners to
seek suppression of cell site location information (CSLI)
by arguing that the information is protected by a constitu-
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tional right of privacy. Prosecutors use CSLI to establish a
person’s alleged location at a given time. CAL advises citing the Fourth and Fourteenth Amendments to the U.S.
Constitution and Article I, §12 of the New York Constitution. “Prolonged electronic surveillance of the location of a person’s cell phone is at least as invasive as
prolonged electronic surveillance of the location of his or
her car, which is protected,” CAL argues.

Challenge Law Enforcement’s “Expert”
Testimony on Slang and “Decoding”
Another CAL practice tip, from the Summer 2017
edition of Issues to Develop at Trial, focuses on cases in
which counsel expects a prosecutor to present “expert”
testimony by law enforcement personnel on subjects like
the definitions of slang terms and the “decoding” of
words in drug-related prosecutions. Practitioners are
advised to object when a purported expert seems to be
relying on case-specific information rather than general
expertise about relevant slang, and to ask for an offer of
proof early, seeking to “preempt prejudicial and improper
testimony.” The practice tip includes references to Second
Circuit decisions relied on by the New York Court of
Appeals; a more detailed discussion of those decisions
and federal law in this area can be found in a Criminal
Law Bulletin article, “Curbing Law Enforcement Official
Testimony Abuse: Overview, Course of Investigation, Structure and Terminology, and Summary Testimony” (2016).

Sentencing Tips Offered
In its latest Issues to Develop at Trial, CAL offers tips on
sentencing practice. The September 2017 edition is the
first in a two-part series on sentencing nuts and bolts, covering some of the topics that cause “real world sentencing
related issues” for attorneys when advising clients. The
first part addresses how clients’ undischarged period of
parole time affects the sentence being imposed in the current case and the so-called “violent felony override.” CAL
includes in the September edition a copy of the Uniform
Sentence & Commitment form (UCS-854) that is provided
to the Department of Corrections and Community
Supervision when clients enter the system. Information
on this form can affect details of a sentenced person’s
prison time, like whether certain fees are deducted from
their inmate account as noted in a News Picks item two
years ago.
Quality representation for sentencing constitutes a
major part of public defense in criminal matters.
Standards from the Office of Indigent Legal Services
require public defense attorneys to: “[i]mmediately begin
preparations for trial and sentencing/disposition”;
“[h]ave access to and use as needed the assistance of
experts in a variety of fields including ... sentencing advoVolume XXXII Number 3

cacy”; and “[p]rovide well-prepared sentencing advocacy
in criminal cases, including cases in which a plea bargain
exists ....” NYSDA provides sentencing training, like CLE
sessions on “Navigating the Sentencing Maze” offered
earlier this year; materials from that and other training on
sentencing are available from the Backup Center.
Note that prior editions of Issues to Develop at Trial
are available at www.appellate-litigation.org/issues-todevelop-at-trial. NYSDA thanks CAL for making this
resource available.

Creating Passwords Is Easier Under New
National Guidelines
Departing from the idea that passwords to protect
digital information need to include a mix of lower and
uppercase letters and special characters, and should be
changed regularly, new guidelines from the National
Institute of Standards and Technology suggest keeping
passwords simple, long, and memorable, according to a
report on NPR. And they don’t need to be changed frequently—most users who do that just change one character and “‘the bad guys know that,’” an expert explained.
Under the New York Rules of Professional Conduct, Rule
1.6(c), lawyers have a duty to “make reasonable efforts to
prevent the inadvertent or unauthorized disclosure or use
of, or unauthorized access to, information protected” by
the rules of confidentiality. Given that, technical advice
that eases password creation and retention is a welcome
development.

New Edition of Speedy Trial Manual
In June, Drew R. DuBrin, Special Assistant Public
Defender in Monroe County, released a new edition of the
Criminal Procedure Law Section 30.30(1) Manual. NYSDA
has shared prior editions of this manual, which provides
a comprehensive breakdown of New York’s speedy trial
statute. It includes information on establishing readiness,
excludable time, post-readiness delay, and other relevant
topics. We again thank Drew for allowing NYSDA to
share this valuable resource.

NYSDA’s Strutin Reports on the PCAST Report
and on Technological Inequality
Earlier this year, NYSDA’s Director of Legal
Information Services, Ken Strutin, produced an article,
available online, entitled “President’s Council of Advisors
on Science and Technology [PCAST] Casts Doubt on
Criminal Forensics.” The article “features information
about the PCAST Report, its reception by advocates and
critics, and related articles, publications and developments concerning the science of innocence.” The PCASTissued report that Strutin discusses was noted in the
July–October 2017

August-December 2016 issue of the REPORT (p. 1) and the
Jan. 12, 2017 edition of News Picks. NYSDA of course is
not alone in alerting lawyers to this important document;
the American Bar Association published “Using the
PCAST Report to Exclude, Limit, or Minimize Experts” in
the Summer issue of its Criminal Justice magazine. While
the fate of PCAST itself is in doubt, as discussed in a
recent publication by the Congressional Research Service,
“Office of Science and Technology Policy (OSTP): History
and Overview,” the contents of the PCAST report on
forensics will not soon be forgotten.

Former NYSDA Board Member Ed
Hammock Has Died
Edward R. Hammock, a member of NYSDA since
1985, a former member of its Board of Directors for a total
of 18 years over two separate periods, a member of the
Committee for an Independent Public Defense Commission, a former Chair of the New York State Parole
Board, and a voice for parole reform, died on Sept. 3, 2017.
From early on, he participated in NYSDA activities, sitting
on a Prisoners Rights Committee formed in 1991 and participating as a coach in the 1993 Defender Institute Basic
Trial Skills Program. He worked to reform the parole
process during his tenure on the Parole Board; in later
years he candidly acknowledged that his vision of reform
was not realized. He said at a 2013 legislative hearing of
the Assembly’s Standing Committee on Correction that
the parole appeals process initiated when he was Chair
“was supposed to be an opportunity for inmates to get
their cases heard” but “I can tell you this: It tanked. It
doesn’t work.” As noted in an Nov. 26, 2012 New York Law
Journal article, he and five other former parole commissioners “signed on to an unprecedented amicus brief”
accusing the Parole Board of “caving in to outside pressure” to keep someone behind bars long after that person’s debt to society had been paid.
NYSDA Litigation Counsel Al O’Connor, who
worked with Mr. Hammock on several occasions, said,
“As Board Chairman in the 1980s, Ed Hammock made
determined efforts to establish fairness in the rudderless
machinery of New York’s broken parole system, and he
continued the fight for fairness as a fierce and wise advocate for the rest of his life. Ed’s passion for justice was an
inspiration.”
And former NYSDA Executive Director Jonathan E.
Gradess said, “Ed Hammock and I became fast friends
fighting for reform of the sentencing system, holding back
the death penalty in New York and trying to save people
from penal outcomes sometimes worse than death. I
deeply mourn his loss for me and for all New Yorkers.”
They also shared an interest in the aftermath of the Attica
(continued on page 43)
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By Susan Bryant and Jacob Drum*
Criminal Procedure Law
➢ Chapter 63 (A6503-A) – Expands county-level geographical jurisdiction for organized retail theft
crimes. Effective: November 1, 2016.
This chapter adds a new paragraph (n) to CPL 20.40(4)
that expands the county-level geographical jurisdiction
for “organized retail theft” crimes “where the defendant
knows that such crime is part of a coordinated plan,
scheme or venture … committed by two or more persons”
to grant jurisdiction in any county in which the defendant
committed at least one such crime, provided that the
county of prosecution is contiguous to another county in
which at least one of such other crimes was committed.
The law authorizes joinder of multiple organized retail
theft crimes committed by the same defendant in one
indictment if authorized and appropriate under CPL
200.20, but notwithstanding CPL 200.40, “no more than
one defendant may be charged in the same indictment or
prosecuted as part of the same trial under this paragraph.” The five counties of New York City are deemed
contiguous with one another. “Organized retail theft
crime” is defined as “the crime of larceny, including by
trick, fraud, embezzlement, stealing or false pretenses, of
retail merchandise in quantities that would not normally
be purchased for personal use or consumption, for the
purposes of reselling, trading, or otherwise reentering
such retail merchandise in commerce.”
➢ Chapter 459 (A9522) – Trial court can now grant poor
person status at sentencing. Effective: November 28,
2016.
This chapter creates a new CPL 380.55 that gives trial
courts the discretion to grant poor person status for the
assignment of appellate counsel at the time of sentencing
where the defendant is represented by assigned counsel at
trial and the assigned counsel represents that the defendant continues to be eligible for assigned counsel and that
granting the application will expedite the appeal. If granted, the court must file a written order and provide a copy
of the order to the appellate court. If denied by the trial
court, the defendant retains the option to make a de novo
application for poor person relief to the appropriate
appellate court.
➢ Chapter 492 (S7209-A) – Establishing off-hours
arraignment plans. Effective: February 26, 2017.
This bill amends Judiciary Law 212(1) to add a new
paragraph (w) that authorizes the chief administrative
judge to adopt a plan for the establishment of “off-hours
* Susan Bryant is NYSDA’s Deputy Director and Jacob Drum is a
NYSDA Staff Attorney.
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arraignment parts in select local criminal courts of a county to be held on a rotating basis” for arraignments, arrest
warrant returns, and other preliminary proceedings
“where the use of such parts will facilitate the availability
of public defenders or assigned counsel for defendants in
need of legal representation at such proceedings.” The
chief administrative judge must consult with the Office of
Indigent Legal Services, the local magistrates association,
the criminal defense bar including institutional providers,
local government officials, and the district attorney, and
the Administrative Board of the Courts must approve the
plan. To the extent practicable, each plan shall provide for
the periodic assignment of all of the judges and justices of
all the local criminal courts in the county to the designated off-hours arraignment parts. The law also amends CPL
100.55, 120.90, 140.20, 170.10, and 180.10 to add provisions
governing the operation of off-hours arraignment parts
and amends Uniform Justice Court Act 106(2) to give
judges and justices temporarily assigned under Judiciary
Law 212(1)(w) the power to preside over such off-hours
arraignment part.
Public Defense
➢ Chapter 337 (A7292-C) – Annual public defense
expenditure requirements for localities. Effective:
September 29, 2016.
Part B of this chapter amends County Law 722-f(2) to
provide that counties and New York City must file annual public defense expenditure reports with the Office of
Indigent Legal Services. Localities previously submitted
their annual funding reports to the State Comptroller.
Penal Law
A. Expansion of Second-Degree Assault
➢ Chapter 267 (S2251-A) – Elevates assault of a utility
worker to the class D felony of second-degree
assault. Effective: November 1, 2016.
This law amends Penal Law 120.05(3) to make it a second-degree assault (a class D felony) to, with the intent to
prevent an employee of an entity governed by the Public
Service Law in the course of performing an essential service from performing a lawful duty, cause physical injury
to such employee.
➢ Chapter 268 (S2991-A) – Makes assault of a process
server a class D felony. Effective: November 1, 2016.
This law adds a new subdivision 14 to Penal Law
120.05 to provide that a person is guilty of second-degree
assault when, with intent to prevent or obstruct a process
server from performing a lawful duty pursuant to CPLR
article 3 or intentionally, as retaliation against a process
server for the performance of process server duties under
CPLR article 3, the person causes physical injury to such
process server. Prohibited behavior includes “releasing or
Volume XXXII Number 3

failing to control an animal evincing the actor’s intent that
the animal prevent or obstruct” the process server’s lawful duties or to retaliate against the process server. The
term “process server” is defined in General Business Law
89-t.
➢ Chapter 281 (S8104-A) – Makes the assault of a station cleaner or terminal cleaner a class D felony.
Effective: November 1, 2016.
This chapter amends Penal Law 120.05(11) to include
in second-degree assault the intentional infliction of physical injury on a station or terminal cleaner employed by a
public or private transit agency, authority, or company
whose operation is authorized by the state or any of its
political subdivisions while the employee is performing
an assigned duty, “including the cleaning of a train or bus
station or terminal ….”
B. Weapons
➢ Chapter 211 (S7478) – Extends expiration date of
authorization to hunt big game in the county of
Albany with rifles. Effective: July 21, 2016.
This chapter extends the authority to hunt big game in
certain areas of Albany County, previously set to expire on
October 1, 2016 (see L 2014, ch 141), to October 1, 2018.
➢ Chapter 269 (S3199-B) – Includes the possession of a
machete within the class A misdemeanor of fourthdegree criminal possession of a weapon. Effective:
August 19, 2016.
This chapter adds machetes to the list of items in Penal
Law 265.01(2) that, when possessed with intent to use
unlawfully against another, constitute the class A misdemeanor of fourth-degree criminal possession of a weapon.
C. New Crimes
➢ Chapter 32 (S5949-A) – Establishes protocols for combative sports and mixed martial arts events. Effective:
September 1, 2016.
This chapter adds to the General Business Law (GBL)
a new article 41 governing combative sports. GBL 1019
makes it a class A misdemeanor to knowingly advance or
profit from a prohibited combative sport (as defined in
GBL 1001 & 1002), and a class E felony if the person has
been convicted of the same crime in the previous five
years. The section also creates unclassified misdemeanors
related to conducting, participating in, or promoting a
combative sport without first procuring an appropriate
license. Section 1019 also institutes a number of civil
penalties.
➢ Chapter 49 (A47-A) – Facilitating female genital
mutilation. Effective: September 6, 2016.
July–October 2017

This chapter adds a new Penal Law 260.22 to create a
new class A misdemeanor, facilitating female genital
mutilation. A person is guilty of the crime:
when, knowing that a person intends to engage in
the circumcising, excising or infibulating of the
whole or any part of the labia majora or labia minora or clitoris of a person under eighteen years of
age, and except as provided in [Penal Law
130.85(2)], he or she intentionally aids the commission or attempted commission of such conduct.
➢ Chapter 472 (A10713) – Relates to automated ticket
purchasing software. Effective: February 26, 2017.
This chapter creates a class A misdemeanor in Arts and
Cultural Affairs Law 25.24 for people who use software to
bypass security measures in order to purchase tickets in
high volume for resale. The law also makes it unlawful for
ticket resellers to resell or offer to resell tickets that they
know were obtained using ticket purchasing software if
“not obtained for their own use or the use of their invitees,
employees, or agents.” The law also imposes or increases
civil penalties for using such software, selling, or reselling
tickets purchased by such software, and provides that a
person who is subject to a civil penalty and has been
assessed a penalty in the previous three years (formerly
five years) shall be guilty of a violation.

Alcohol and Controlled Substances – Definitions,
Treatment, Diversion
➢ Chapter 67 (S6874-A) – Prohibits courts from conditioning release of an eligible defendant into a judicial diversion program upon treatment using any
specified type or brand of drug. Effective: June 22,
2016 and applies to every defendant applying for participation in or participating in a judicial diversion
program, pursuant to CPL article 216, on or after such
date.
This chapter amends CPL 216.05(5) to prohibit a court
from conditioning a defendant’s participation in a judicial
diversion program upon the use of a specific type or
brand of medically prescribed drug treatment.
➢ Chapters 69, 70, and 71 (S8137, S8138, S8139) – Treatment and recovery services related to addition to
heroin and other opioids. Effective: June 22, 2016.
This package of bills sets out the State’s current initiatives for dealing with addiction to heroin and other opioids. Included in the packages are amendments to various
laws, such as:
• Mental Hygiene Law: extends the time a person can
be held for emergency services at designated treatment facilities from 48 to 72 hours (22.09), wraparound services (including legal services) demonstration program (19.18-a);
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• Insurance Law: new provisions governing insurance
coverage for substance abuse disorder treatment,
including inpatient treatment; and
• Public Health Law: hospital substance use disorder
policies and procedures (2803-u); limitations on
Schedule II, III, and IV opioid prescriptions (3331).
More information about heroin and prescription drug
addiction and treatment is available at: https://combat
heroin.ny.gov/.
➢ Chapter 244 (A9891-A) – Removes controlled substance designation from ioflupane. Effective: August
18, 2016.
This chapter removes (123I) ioflupane, a drug used in
the differentiation between Parkinson’s syndrome symptoms and essential tremors, from the list of Schedule II
substances in the Controlled Substances Act (Public
Health Law 3306).
➢ Chapter 315 (S6322-A) – Relates to authorizing alcohol and substance abuse treatment in another jurisdiction for defendants in judicial diversion programs. Effective: September 9, 2016.
This chapter amends CPL 216.05(8) to give courts the
discretion to allow defendants to participate in an alcohol
and substance abuse program in the jurisdiction in which
they reside or in any other jurisdiction, regardless of
where their charges arose.
➢ Chapter 493 (S7301) – Requires persons providing
substance abuse treatment or counseling to complete
training in medication assisted treatment. Effective:
January 1, 2017.
This chapter adds a new Mental Hygiene Law 19.31
that requires credentialed alcoholism and substance abuse
counselors and qualified health care professionals who
provide treatment or counseling services at substance use
disorder facilities, a school, or pursuant to the Drug
Addiction Treatment Act (DATA) of 2000 to complete
training in medication-assisted treatment as part of their
continuing education requirements. Note: Chapter 493
was amended by L 2017, ch 2 to remove qualified health
care professionals from the training requirement and to
eliminate the training requirement for services provided
at a school or pursuant to the DATA.

Sex Offenses
➢ Chapter 456 (A9239) – DCJS to notify local police of
sex offenders’ change of address, relationship to
higher learning institution. Effective: January 27,
2017.
This law amends Correction Law 168-j to require the
Division of Criminal Justice Services (DCJS) to notify local
law enforcement within 48 hours of a sex offender’s
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change of address. DCJS will also notify within the same
time period if there is a change in the offender’s status as
a student, employee, or resident of an institution of higher learning. Chapter 456 was amended by L 2017, ch 17 to
change the time period from 48 hours to “two business
days,” as the Sex Offender Registry is not staffed on
nights, weekends, or holidays.

Criminal History and Employment
➢ Chapter 88 (S7298) – FBI background checks will not
be provided to DOH-regulated facilities. Effective:
June 30, 2016.
This chapter amends Public Health Law 2899-a(7) to
ensure that only those criminal background checks
received from DCJS, and not those received from the FBI,
are made available to Department of Health (DOH)-regulated nursing homes, adult care facilities, certified home
health agencies, and long term care providers for the
determination of employment eligibility.
➢ Chapter 209 (S7410-A) – Authorizes the Office for
People with Developmental Disabilities Commissioner to have access to certain criminal history information. Effective: October 19, 2016.
This bill amends Mental Hygiene Law 13.09 to allow
the Office for People with Developmental Disabilities
(OPWDD) to have access to criminal history information
from DCJS in the same manner as the Office of Mental
Health (OMH). The Commissioners of OPWDD and DCJS
will agree on terms and conditions relating to this access.
Criminal history reports must be destroyed within 14
days of receipt. The information will be used “for purposes of making decisions regarding care and treatment,
health and safety, [and] privileges and discharge planning
for individuals admitted to or retained in a school … operated by [OPWDD].”
➢ Chapter 429 (S5542-B) – Incoming EMTs to be
checked against the sex offender registry. Effective:
March 14, 2017.
This law adds a new Executive Law 837-s that provides that the chief officers of ambulance companies must
notify candidates for emergency medical technician (EMT)
and related positions that their personal records will be
checked against the state sex offender registry. If the applicant wishes to proceed, the chief officer must contact
DCJS. If a prospective EMT is on the registry, the chief
officer must decide whether the person is eligible to be
elected or appointed to the ambulance company; the decision must be consistent with Correction Law article 23-a.
Volume XXXII Number 3

Evidence Testing
➢ Chapter 500 (S8117) – Processing of and maintenance
of sexual offense evidence kits. Effective: February
26, 2017, except the amendments to Executive Law
838-a(1)(c), (d), effective November 28, 2016.
This law creates a new Executive Law 838-a that
requires sexual offense evidence kits to be submitted to a
forensic lab within 10 days of their receipt by law enforcement and further requires that the lab “develop Combined DNA Index System (CODIS) eligible profiles of any
potential perpetrators from the evidence tested” and communicate the results to the submitting agency and local
prosecutor within 90 days of receipt of the kit. For evidence collected prior to the effective date of this section
that has not been tested, law enforcement must submit
such evidence to forensic labs within 180 days of the effective date and such labs must process such evidence within 120 days of receipt. Labs must report the following to
DCJS in writing on a quarterly basis: (1) the number of
kits it received; (2) the number of kits processed for the
purpose of developing CODIS profiles; and (3) the number of kits not processed for testing. Law enforcement
agencies must report the following to DCJS in the same
fashion: (1) the total number of kits it received; (2) the
number of kits it submitted to forensic labs; (3) the number of kits in its possession that have not been processed;
and (4) the length of time between the receipt of any kit
and its submission to the forensic lab. Finally, DCJS is
directed to educate law enforcement agencies and forensic
laboratories about the provisions of this law.
Chapter 6 of the Laws of 2017 made a number of
amendments to L 2016, ch 500, including: (1) expansion of
the law’s application to require that all police agencies
and prosecutorial agencies submit kits within their custody or control to forensic labs within the relevant time
periods; (2) requiring labs to “assess case specific information for … CODIS[] eligibility and, if eligible, analyze
the kits and attempt to develop CODIS eligible profiles of
any potential perpetrators ….”; and (3) requiring that
police and prosecutorial agencies that have one or more
kits in its custody or control to, within 90 days after the
effective date, inventory the kits and report the number of
kits to DCJS and the lab where the kits will be submitted
and directs DCJS to report the inventories to legislative
leaders by March 1, 2017.

Prisons and Parole
➢ Chapter 17 (S6695) – Relates to the restraint of pregnant female prisoners during childbirth. Effective:
February 20, 2016.
This chapter amends the Correction Law 611 prohibition on shackling pregnant inmates during transport,
labor, and delivery, except in extraordinary circumstances,
to limit the authorized restraints to “wrist restraints in
July–October 2017

front of the body.” The law further requires the prison
superintendent or county sheriff to preapprove the use of
restraints except where an emergency requiring restraint
occurs during transport. Under such circumstances, corrections personnel must determine that the woman poses
“an immediate risk of serious injury to herself or medical
or correctional personnel or others and cannot reasonably
be restrained by other means.” Finally, the law requires
that entities make annual reports to the Legislature and
the Commission on Corrections that describe the use of
restraints under these provisions, including the reasons
and methods used and the duration of restraint.
➢ Chapter 130 (A9696) – Requires DOCCS to maintain
victim impact statements. Effective: October 19, 2016.
This chapter amends Executive Law 259-i to provide
that:
Any statement by a victim or the victim’s representative made to the [parole] board shall be
maintained by [DOCCS] in the file provided to
the board when interviewing the inmate in consideration of release. A victim or victim’s representative who has submitted a written request to
[DOCCS] for the transcript of such interview shall
be provided such transcript as soon as it becomes
available.
The law also requires that the Board of Parole consider
“any current or prior statement” made to the Board by the
crime victim or the victim’s representative.
➢ Chapter 173 (S6088-A) – Authorizing the Washington
and Essex county correctional facilities to also be
used as pre-arraignment detention facilities.
Effective: July 21, 2016.
This chapter adds a new Correction Law 500-a(2)(o)
and (2)(p) that authorize Washington and Essex counties
to use their local jails as holding cells for persons under
arrest pending arraignment. The chapter further adds
Correction Law 500-c(21) and (22) to provide that the
requirements of section 500-c apply equally if the sheriff
of either county “is holding a person under arrest for
arraignment prior to commitment, as if such person had
been judicially committed to the custody of the sheriff ….”
➢ Chapter 189 (S6849) – Authorizing the Fulton county
correctional facility to also be used as a pre-arraignment detention facility. Effective: July 21, 2016.
This legislation adds Correction Law 500-a(2-o) and
Correction Law 500-c(21) to permit the use of the Fulton
County correctional facility as a pre-arraignment detention facility for individuals awaiting arraignment in any
court in that county.
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➢ Chapter 210 (S7469-A) – Authorizing the Orleans
county jail to also be used as a pre-arraignment
detention facility. Effective: July 21, 2016.
This legislation adds Correction Law 500-a(o) and
Correction Law 500-c(21) to permit the use of the Orleans
County Jail as a pre-arraignment detention facility for
individuals awaiting arraignment in any court in that
county.
Note: As a result of the legislation above, there are
three subdivisions designated Correction Law 500-a(o)
and three designated Correction Law 500-c(21).
➢ Chapter 323 (S7853-A) – Prohibits charging a fee to
obtain a death certificate for an inmate who has died
under custody. Effective: December 8, 2016.
This chapter amends Public Health Law 4174 and 4179
to provide that no fee shall be charged for obtaining a
death certificate “to be used for administrative purposes
for an inmate who has died under custody ….”
➢ Chapter 447 (A7500A) – Provides for the notification
of the next of kin of the death of an inmate. Effective:
March 28, 2017.
This law amends Correction Law 47(1)(e) to require the
state Commission of Correction to be responsive to
inquiries by next of kin and representatives of inmates
who die in state correctional facilities regarding the circumstances surrounding the death of that inmate. It also
adds a new Correction Law 624 to require DOCCS to be
responsive to inquiries from the next of kin or designated
representative regarding the circumstances surrounding
the inmate’s death, as well as the medical procedures used
and the cause of death, including preliminary and final
determinations after an autopsy. “Next of kin” or representatives will be determined from the inmate’s emergency contact information. Finally, the bill amends
Correction Law 16 to require DOCCS to provide the next
of kin with an original preliminary or final death certificate for the deceased inmate.
➢ Chapter 473 (S992) – Relates to translation services
for inmates appearing before the parole board.
Effective: March 8, 2017.
This chapter amends Executive Law 259-e to provide
that DOCCS will make a determination as to which
inmates need an English language or deaf language interpreter and must inform the parole board of that need
within a reasonable time prior to an inmate’s scheduled
parole board appearance. It further adds Executive Law
259-i(8), which requires qualified, certified interpreters to
be appointed for inmates who need them in parole proceedings, including interviews, parole release hearings,
and preliminary and revocation hearings.
The Approval Memo indicates that “it is not yet possible for DOCCS to comply with the bill’s requirements due
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to the lack of nationally-certified or State-credentialed
interpreters currently working in New York.” An agreement was reached for a chapter amendment that “will
ensure a qualified interpreter is available for any inmate
that requires such services while providing DOCCS with
sufficient flexibility given existing resources concerns.”
The amendment (L 2017, ch 9) deletes the requirement
that the interpreter be certified by a recognized national or
state credentialing authority and provides that the interpreter be appointed from the Office of General Services
statewide administrative services contract.

Courts
➢ Chapter 205 (S7328) – Authorizes two towns in
Chemung County to create a single justice court.
Effective: July 21, 2016.
This chapter amends Uniform Justice Court Act 106a(1) to allow the towns of Erin and Chemung in Chemung
County to establish a single town court, despite the fact
that the two towns do not form a contiguous geographic
area.
➢ Chapter 259 (A9918-A) – Relates to village justices;
changes the title of acting justice to associate justice.
Effective: August 19, 2016.
This law changes the title of “acting justice” (defined
as a local magistrate who serves in a village court when
requested by the elected justice or when the justice is
absent or unable to serve) to “associate justice.”
➢ Chapter 282 (S7402) – Authorizes the town justice of
the town of Allen, in the county Allegany, to be a
nonresident of such town. Effective: August 23, 2016.
This chapter provides that the person performing the
function of Town Justice in the Town of Allen, NY, need
not be a resident of that town, but must be a resident in an
adjoining town within Allegany County.
➢ Chapter 284 (A9273) – Expanding access to records for
creating jury pools for United States District Courts.
Effective: August 24, 2016.
For the sole purpose of identifying prospective federal
jurors and subject to the same restrictions and requirements of confidentiality applicable to New York State
courts, this law amends Labor Law 537(3)(b), Tax Law
697(e)(3), and Social Services Law 20(6) to allow any
United States District Court clerk or jury commission in
New York State to access: (1) lists of persons receiving
unemployment insurance benefits; (2) mailing lists of
New York State tax filers; and (3) the names and addresses of persons applying for or receiving aid to dependent
children, Medicaid, or home relief.
Volume XXXII Number 3

Vehicle and Traffic Law
➢ Chapter 97 (S7938) – Relates to the operation of vehicles when approaching a parked, stopped or standing
authorized emergency or hazard vehicle or volunteer
first responder. Effective: January 17, 2017.
This bill expands the “Move-Over Law” by amending
Vehicle and Traffic Law (VTL) 502 and 1144-a to require
drivers to exercise due care when approaching vehicles
engaged in emergency roadside operations, including a
mandate to shift one lane over on multilane highways,
when the emergency vehicle displays revolving blue or
green lights and provided that the driver can do so while
complying with other traffic laws.
➢ Chapter 239 (A1597-A) – Makes certain convictions
for operating under the influence predicates for
other operating under the influence convictions.
Effective: November 1, 2016.
This legislation amends Navigation Law 49-a to add a
new subdivision 5-a that requires judges to consider any
prior automobile DWI convictions (VTL 1192[2], [2-a], [3],
[4], or [4-a]) within the preceding 10 years when sentencing a defendant for a Boating While Intoxicated violation
of 49-a(2)(b), (c), (d), or (e) pursuant to 49-a(2)(f)(2) or
(2)(f)(3). When sentencing a defendant for a violation of
49-a(2)(a)(2), the court shall consider any prior conviction
for violating any subdivision of VTL 1192 within the preceding five years. And when sentencing a defendant for a
violation of 49-a(2)(a)(3), the court must consider any
prior conviction for violating any subdivision of VTL 1192
within the preceding 10 years.

mental health treatment programs will receive at least
eight hours of training about the types and symptoms of
mental illness upon their hiring and annually thereafter.
Further, all security, program services, mental health, and
medical staff with direct inmate contact must receive
annual training on identifying and caring for inmates
with mental illnesses.
➢ Chapter 375 (S6916-C) – Requires the commissioner
of mental health to develop detailed definitions of
types of injuries that may result from certain attacks
by persons in state forensic psychiatric centers.
Effective: September 29, 2016.
This chapter adds a new Mental Hygiene Law 7.09(k)
that requires the Commissioner of OMH to develop definitions for at least four categories of injuries that a staff
member or confined person may experience as a result of
an assault by or altercation between a confined person
and a staff member or other person in a state forensic psychiatric center as defined in MHL 7.17. And OMH must
provide the Legislature with quarterly reports on the
number of injuries by type.

Freedom of Information Law
➢ Chapter 487 (S6865-A) – Limits the amount of time to
appeal certain judgments regarding freedom of
information violations. Effective: May 27, 2017.
This act amends Public Officers Law 89 and CPLR 5521
to require an appeal from a FOIL decision to be filed in
accordance with CPLR 5513 and provides that such
appeals will be given preference, and further provides
that the appeal will be deemed abandoned if the agency
fails to serve and file a record and brief within 60 days of
the notice of appeal, unless by consent of all parties or
court order upon a finding of good cause.

➢ Chapter 251 (A297) – Prohibits any person from interfering with an official traffic-control signal.
Effective: November 1, 2016.
This law amends VTL 1115 to make it a violation to
“alter” a traffic-control signal, including by use of a traffic-control signal preemption device, which is defined as
“any device designed to change or attempt to change the
signal indications of a traffic-control signal.” Such devices
can be used to change a red traffic light to a green one.
“The presence in a vehicle of a traffic-control signal preemption device connected to a power source and in an
operable condition” creates a rebuttable presumption of
its use by the vehicle operator.

➢ Chapter 57 (A9005-C) – Extend for one year the law
establishing the existing formula for distributing DA
forfeiture monies. Effective: March 31, 2016.
Part B of this chapter extended the provisions of L
2009, ch 503, part H of the laws of 2009, relating to the disposition of monies recovered by county district attorneys
before the filing of an accusatory instrument, by one year
to March 31, 2017.

Mental Health Facilities

Human Trafficking

➢ Chapter 20 (S6380-A) – Relates to training for staff in
residential mental health treatment units programs
inside correctional facilities. Effective: December 11,
2015.
This chapter amends Correction Law 401(6) to require
that DOCCS ensure that new correctional officers and
other new DOCCS employees who will regularly work in

➢ Chapter 7 (S6386-A) – Authorizes service animals or
therapy dogs to accompany victims of domestic violence at residential programs whenever such accompaniment is reasonable under the circumstances.
Effective: March 11, 2016.
This chapter amendment to Social Services Law 459-b
provides authorization for service dogs to accompany
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domestic violence victims to domestic violence shelters,
so long as the animal does not impose an undue burden
on the facility. Should such an undue burden exist, the
shelter must make reasonable efforts to place the service
animal at an off-site animal care facility.
➢ Chapter 311 (S4732-A) – Requires certain establishments to display a poster with information regarding
the national human trafficking resource center hotline. Effective: November 8, 2016.
This law adds a new Social Services Law 483-ff that
directs the Commissioner of Temporary and Disability
Assistance (OTDA) to make available an electronic version of the National Human Trafficking Resources Center
(NHTRC) hotline poster or similar poster that is available
for printing in English and all other languages that the
NHTRC poster is available in. The OTDA Commissioner
must consult with other relevant state agencies and
organizations to encourage the posting of these posters in
locations that are likely to be frequented by victims of
human trafficking, such as rest stops, bus stations, truck
stops, airports, adult or sexually-oriented businesses, hospitals, and urgent care facilities.
➢ Chapter 408 (A8650-B) – Relates to the identification
and assessment of human trafficking victims.
Effective: November 4, 2017.
This act adds a new Public Health Law 2805-y that
requires health care facilities to establish and implement
written policies and procedures for identifying, reporting,
and treating persons suspected of being human trafficking victims.
➢ Chapter 413 (A9317) – Relates to meetings of the
interagency task force on human trafficking; adds
additional members to the board. Effective: November 4, 2016.
This amendment to Social Services Law 483-ee adds
seven seats to the Interagency Task Force on Human
Trafficking: two appointed by the Senate; two appointed
by the Assembly; two recommended by the largest nonprofit in the state that provides services for victims of
human trafficking; and one appointed on recommendation of the president of the New York State Bar Association. It further provides that the Task Force shall meet at
least three times per year and that all members shall be
provided reasonable advance notice of the date, time, and
location of each meeting. The law also authorizes and
describes the composition of subcommittees to consider
specific issues, including cooperation between different
levels of government, juvenile human trafficking, human
trafficking training, data storage and sharing, and services for domestic victims as distinguished from those for
foreign-born victims. Finally, the legislation requires the
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Task Force to report at least annually to the Governor and
the leadership of the Assembly and Senate.
Family Court
➢ Chapter 13 (S6384-A) – Relates to the statewide central register of child abuse and maltreatment.
Effective: January 19, 2016.
This chapter amends the definition of “criminal justice
agency” in Social Services Law 422(4)(A)(1) for purposes
of the Statewide Central Register of Child Abuse and
Maltreatment to include “a district attorney, an assistant
district attorney or an investigator employed in the office
of a district attorney; a sworn officer of the division of
state police, of the regional state park police, of a county
department of parks, of a city police department, or of a
county, town or village police department or county sheriff’s office or department; or an Indian police officer ….”
It also is said to provide clarification for when such agencies are provided with records under the statute.
➢ Chapter 14 (S6389-A) – Relates to participation by
children in permanency hearings. Effective: December 22, 2015 (Section 1), June 19, 2016 (Section 2).
Section one of this law amends Family Court Act
1089(b)(1)(iii) to require that the local social services district give children aged 10 or older 14 days’ notice of their
permanency hearings. The attorney for the child may consult with the child about participation in the permanency
hearing prior to the service of the hearing notice.
Section two establishes a new Family Court Act 1090-a
that governs participation of children in their permanency hearings. The permanency hearing itself must include
an “age appropriate” consultation with the child. Children ten and older have the right to participate in the
hearing and can only waive that right after consultation
with an attorney. For children younger than 10, the court
has the discretion to decide the manner and extent of the
child’s participation based on the best interests of the
child. The statute lays out further guidance and procedures for the participation of children in permanency
hearings depending upon their age.
➢ Chapter 37 (A9518) – Relates to the substitution of
the term intellectual disability for the term mental
retardation in family court proceedings. Effective:
May 25, 2016.
This act substitutes the term “intellectual disability”
for the now-outdated “mental retardation” in Domestic
Relations Law, Family Court Act, Executive Law, and
Social Services Law provisions that relate to family court
proceedings.
➢ Chapter 48 (A9686) – Extends expiration of provisions of judiciary law authorizing referees to deterVolume XXXII Number 3

mine applications for orders of protection while family court is in session. Effective: June 1, 2016.
This chapter is a two-year extension of provisions concerning the authority of referees in family court to adjudicate ex parte petitions for orders of protection (original
chapter law: L 2010, ch 363) and the Judicial Hearing
Officer pilot program in family court (original chapter
law: L 2002, ch 219).
➢ Chapter 54 (S6406-C) – Statutory amendments to
comply with the Federal Preventing Sex Trafficking
and Strengthening Families Act. Effective: April 4,
2016, except the amendment to SSL 378-a, which
takes effect on December 30, 2016.
Part M of this chapter amends Family Court Act
1089(d)(2)(vii)(G), 355.5(7)(b) and 756-a(d)(ii) to add language regarding transition from foster care to successful
adulthood. The law further amends Social Services Law
458-c(1) and (2) to add references to successor guardians
and adds a new Social Services Law 383-a that provides
foster care providers with immunity from liability for
application of the reasonable and prudent parent standard set forth in 42 USC 675. Finally, this chapter amends
Social Services Law 378-a(2) to provide that the Office of
Children and Family Services (OCFS) shall not release the
content of the FBI nationwide criminal history record
check to an authorized agency, but shall review the results
and inform the authorized agency whether, based on the
check, an application of a prospective foster parent or
prospective adoptive parent must be denied, held in
abeyance pending subsequent notification, or that OCFS
has no objection.
➢ Chapter 105 (A6961-A) – Relates to posting the child
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abuse hotline telephone number in public and charter schools. Effective: January 17, 2017.
This chapter adds a new Education Law 409-1 that
requires all public and charter schools to post, in English
and Spanish, the toll-free OCFS child abuse hotline number and directions for accessing the OCFS website.
➢ Chapter 242 (A9759) – Relates to contact by siblings
in child protective, permanency and termination of
parental rights proceedings. Effective: November 16,
2016; applies to petitions filed on or after that date.
This legislation imposes a presumption in Family
Court Act 1027-a that, where siblings are not placed
together, OCFS must facilitate “appropriate and regular”
contact with minor siblings unless it is not in the child’s or
the siblings’ best interest. It further amends the Family
Court Act to provide children with standing to seek an
order for visitation or contact with siblings, and for siblings to seek orders for visitation or contact with youth in
OCFS care pursuant to FCA article 10. The definition of
“siblings” includes “half-siblings and those who would be
deemed siblings or half-siblings but for the termination of
parental rights or death of a parent.”
➢ Chapter 365 (S5189) – Relates to providing additional enforcement mechanisms for collection of spousal
or child support. Effective September 29, 2016 and
applies to “all actions whenever commenced as well
as all judgments or orders previously entered.”
This chapter removes the requirement in Domestic
Relations Law 245 to exhaust other enforcement remedies
before seeking a contempt order against a person who fails
to pay child or spousal support or a combination of the two
pursuant to a court order in a matrimonial proceeding. 
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Conferences & Seminars
Sponsor: New York State Defenders Association

Sponsor: National Legal Aid and Defender Association

Theme:

Federal Criminal Defense Practice Seminar

Theme:

2017 Annual Conference: “Safeguarding Justice for All”

Dates:

November 7, 2017

Dates:

December 6-9, 2017

Albany, NY

Place:

Washington, DC

Contact: NYSDA: tel (518) 465-3524; fax (518) 465-3249;
email DDuBois@nysda.org; website www.nysda.org

Contact:

NLADA: tel (202) 452-0620; email training@nlada.org;
website www.nlada.org/conferences-and-training

Sponsor: New York State Bar Association

Sponsor: New York State Association of Criminal Defense Lawyers

Theme:

Henry Miller – The Trial 2017

Theme:

Superstar Trial Seminar 2017

Date:

November 8, 2017

Date:

December 8, 2017

Place:

Albany, NY

Place:

Buffalo, NY

NYSBA: website www.nysba.org/CLE/

Contact:

NYSACDL: tel (518) 443-2000 (Jennifer Van Ort); email
jlvanort@nysacdl.org; website
http://nysacdl.site-ym.com/events/event_list.asp

Place:

Contact:

Sponsor: National Association of Criminal Defense Lawyers
Theme:

2017 Defending Sex Cases Conference

Dates:

November 16-17, 2017

Place:

Las Vegas, NV

Contact:

NACDL: tel (202) 872-8600 x 632 (Viviana Sejas); fax
(202) 872-8690; email vsejas@nacdl.org; website
www.nacdl.org/cle/

Sponsor: National Association of Criminal Defense Lawyers
Theme:

2018 Advanced Criminal Law Seminar

Dates:

January 21-24, 2018

Place:

Aspen, CO

Contact:

NACDL: tel (202) 872-8600 x 632 (Viviana Sejas); fax
(202) 872-8690; email vsejas@nacdl.org; website
www.nacdl.org/cle/

Sponsor: New York State Association of Criminal Defense Lawyers
Theme:

Central New York Criminal Defense Seminar

Date:

November 18, 2017

Place:

Syracuse, NY

Contact:

NYSACDL: tel (518) 443-2000 (Jennifer Van Ort); email
jlvanort@nysacdl.org; website
http://nysacdl.site-ym.com/events/event_list.asp

Sponsor: New York State Association of Criminal Defense Lawyers
Theme:

Weapons for the Firefight 2017: Fighting Science with
Science

Date:

December 1, 2017

Place:

New York, NY

Contact:

NYSACDL: tel (518) 443-2000 (Jennifer Van Ort); email
jlvanort@nysacdl.org; website
http://nysacdl.site-ym.com/events/event_list.asp

Sponsor: National Legal Aid and Defender Association
Theme:

2018 Appellate Defender Training

Dates:

January 25-28, 2018

Place:

New Orleans, LA

Contact:

NLADA: tel (202) 452-0620; email
registration@nlada.org; website
www.nlada.org/conferences-and-training 

Additional criminal and family defense training
programs are listed on NYSDA’s Statewide
Public Defense Training Calendar at
www.nysda.org/page/NYStatewideTraining

Jonathan Gradess (far l) and Jill Paperno (2nd r) received awards at NYSDA’s 2017 Annual Conference, presented by Ed Nowak (far r) and Charlie O’Brien
(2nd l) [pp. 2-3].
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Case Digest
The following are short summaries of recent appellate
decisions relevant to the public defense community.
These summaries do not necessarily reflect all the
issues decided in a case. A careful reading of the full
opinion is required to determine a decision’s potential
value to a particular case or issue.
For those reading the REPORT online, the name
of each case summarized is hyperlinked to the slip
opinion. For those reading the REPORT in print form,
the website for accessing slip opinions is provided at
the beginning of each section (Court of Appeals, First
Department, etc.), and the exact date of each case is
provided so the case may be easily located at that site
or elsewhere.

United States Supreme Court
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
on the US Supreme Court’s website, www.supreme
court.gov/opinions/opinions.aspx. Supreme Court
decisions are also available on a variety of websites,
including Cornell University Law School’s Legal Information Institute’s website, www.law.cornell.edu.
Honeycutt v United States, __ US __, 137 SCt 1626
(6/5/2017)
Holding a defendant jointly and severally liable
under the federal forfeiture statute for property derived
from the crime by a co-conspirator but not acquired by the
defendant personally is inconsistent with the text and
structure of the statute, 21 USC 853. Where a defendant
“never obtained tainted property as a result of the crime,
§853 does not require any forfeiture.”
Virginia v LeBlanc, __ US __, 137 SCt 1726 (6/12/2017)
The respondent here is not entitled to federal habeas
relief, which is available when a state court’s ruling on the
merits “was ‘contrary to, or involved an unreasonable
application of, clearly established Federal law’ as determined by this Court.” In Graham v Florida (560 US 48
[2010]) this Court “established that the Eighth Amendment prohibits juvenile offenders convicted of nonhomicide offenses from being sentenced to life without parole.”
The respondent, sentenced to life in prison for a rape
committed at age 16, will be eligible for a geriatric release
program employing normal parole factors after spending
at least four decades in prison. It was not objectively
unreasonable for the state court to conclude that the program “satisfied Graham’s requirement that juveniles
convicted of a nonhomicide crime have a meaningful
opportunity to receive parole.” No view is expressed on
July–September 2017

the merits of the underlying claim that the geriatric
release program violates the Eighth Amendment should
that claim be presented on direct review.
Concurrence: [Ginsburg, J] “I join the Court’s judgment on the understanding that the Virginia Supreme
Court … interpreted Virginia law to require the parole
board to provide” a “‘meaningful opportunity to obtain
release … based on demonstrated maturity and rehabilitation.” Geriatric release may not be denied for just “any
reason whatsoever”; the board must “consider the normal
parole factors, including rehabilitation and maturity.”
Sessions v Morales-Santana, __ US __, 137 SCt 1678
(6/12/2017)
A “gender-based differential in the law governing
acquisition of U. S. citizenship by a child born abroad,
when one parent is a U. S. citizen, the other, a citizen of
another nation” is incompatible with the constitutional
requirement that all persons be accorded equal protection
of the law by the government. Gender-based classifications must serve an important governmental interest at
the time of their challenge in order to pass constitutional
muster. While the challenged exception, benefitting
unwed mothers (and by extension their children) violates
equal protection, this Court cannot convert such exception into the main rule of the statute that covers married
couples and unwed fathers. It is left to Congress to select,
going forward, a physical-presence requirement uniformly applicable to all children born abroad with one U. S.-citizen and one noncitizen parent. “In the interim, the
Government must ensure that the laws in question are
administered in a manner free from gender-based discrimination.”
Concurrence in the Judgment in Part: [Thomas, J]
“I … concur only in the judgment reversing the Second
Circuit.”
Ziglar v Abbasi, __ US __, 137 SCt 1843 (6/19/2017)
Given a change in approach to recognition of implied
causes of action arising from federal officers’ acts in violation of constitutional rights, expanding the remedy available under Bivens v. Six Unknown Fed. Narcotics Agents (403
US 388 [1971]) “is now a ‘disfavored’ judicial activity.”
Detention policy claims challenging the confinement conditions imposed on noncitizens illegally in the country,
“pursuant to a high-level executive policy created in the
wake of a major terrorist attack on American soil,” bear
little resemblance to the claims in Bivens and the few
claims approved thereafter. The special factors necessarily
implicated by these claims “show that whether a damages
action should be allowed is a decision for the Congress to
make, not the courts.” Other forms of relief may exist for
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the challenged acts, such as injunctive relief or habeas
corpus.
The prisoner abuse claims against a warden, alleging
that he violated the Fifth Amendment by allowing prison
guards to abuse those detained, require a different Bivens
analysis. The claims “state a plausible ground to find a
constitutional violation if a Bivens remedy is to be
implied.” But extending Bivens here would still be an
extension; one of the courts below should perform a special factors analysis, for a determination based primarily
on “whether the Judiciary is well suited, absent congressional action or instruction, to consider and weigh the
costs and benefits of allowing a damages action to proceed.”
As for claims under 42 USC 1985(3), addressing civil
conspiracy to deprive a person or class of equal protection, it must be concluded that reasonable officials in the
position of those here “would not have known, and could
not have predicted” that “their joint consultations and the
resulting policies that caused the injuries alleged” were
prohibited by the statute. Thus, the officers here are entitled to qualified immunity.
Nothing in this opinion condones the treatment
alleged here.
Concurrence in Part and Concurrence in the
Judgment: [Thomas, J] “In an appropriate case, we should
reconsider our qualified immunity jurisprudence.”
Dissent: [Breyer, J] Permitting a constitutional tort
action here would not “‘extend’” Bivens. And if it is an
extension, the claims would survive the requisite analysis.
Neither the special considerations identified by the majority nor the fact that the actions in question occurred during a national-security emergency should “extinguish the
Bivens action itself.” Rather, they are facts to be considered
when resolving the substantive constitutional questions
or the scope of qualified immunity.

Jenkins v Hutton, __ US __, 137 SCt 1769 (6/19/2017)
The Sixth Circuit erred in reaching the merits of the
capital defendant’s defaulted claim that the trial court
erred by not instructing the jury at the sentencing phase
that in weighing aggravating and mitigating factors, only
the aggravating factors found during the guilt phase
could be considered.

McWilliams v Dunn, __ US __, 137 SCt 1790 (6/19/2017)
The state court’s refusal to provide relief for failure to
provide the capital defendant with access to expert mental health assistance was “‘contrary to, or involved an
unreasonable application of, clearly established Federal
law.’” There is no denial that the conditions that trigger
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the requirements of Ake v Oklahoma (470 US 68 [1985])
regarding provision of mental health experts to defendants financially unable to hire their own existed in this
case. “Even if the episodic assistance of an outside volunteer could relieve the State of its constitutional duty to
ensure an indigent defendant access to meaningful expert
assistance,” there is no showing that the psychologist who
volunteered to help defense counsel “‘in her spare time’”
was available to help at the judicial sentencing proceeding
here at issue. The state’s argument that Ake is irrelevant
because the defendant did not ask for more assistance is
not supported by the record. The claim that the state
failed to provide “a qualified mental health expert
retained specifically for the defense team, not a neutral
expert available to both parties” need not be addressed
because the state did not meet even the most basic
requirements of Ake. While the state did provide for an
examination of the capital defendant, neither that doctor
“nor any other expert helped the defense prepare direct or
cross-examination of any witnesses, or testified at the
judicial sentencing hearing himself.”
Dissent: [Alito, J] “Ake did not clearly establish that a
defendant is entitled to an expert who is a member of the
defense team.” Without allowing the state a fair opportunity to brief the issue, the court decides a “question on
which we expressly declined review.”

Packingham v North Carolina, __ US __, 137 SCt 1730
(6/19/2017)
North Carolina enacted, in 2008, “a statute making it
a felony for a registered sex offender to gain access to a
number of websites, including commonplace social media
websites like Facebook and Twitter.” The law cannot
stand under the intermediate scrutiny that applies if the
statute is considered content-neutral. North Carolina
could, on the other hand, prohibit sex offenders from specific activities that often warn of pending crimes, such as
contacting or gathering information about a minor online,
but a blanket ban on social media is too broad. (Importantly, the validity of severe restrictions for people who
have completed their sentences and are not under supervision is not before the Court.) As the Government “may
not suppress lawful speech as the means to suppress
unlawful speech,” this act is invalid.
Concurrence: [Alito, J] Because of the extraordinary
breadth of the law in question, which “makes it a felony
for a registered sex offender simply to visit a vast array of
websites, including many that appear to provide no realistic opportunity for communications that could facilitate
the abuse of children ... I agree with the Court that it violates the Free Speech Clause of the First Amendment.” But
the “undisciplined dicta” of the Court that seems “to
equate the entirety of the internet with public streets and
parks” could be interpreted to mean states “are largely
Volume XXXII Number 3
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powerless to restrict even the most dangerous sexual
predators from visiting any internet sites, including, for
example, teenage dating sites ….”

Maslenjak v United States, __ US __, 137 SCt 1918
(6/22/2017)
To obtain a conviction of unlawfully procuring one’s
naturalization under 18 USC 1425(a)—a conviction that
leads to automatic loss of citizenship—the federal prosecution “must establish that an illegal act by the defendant
played some role in her acquisition of citizenship.” When
the act in question is a false statement, the government
must demonstrate “that the defendant lied about facts
that would have mattered to an immigration official,
because they would have justified denying naturalization
or would predictably have led to other facts warranting
that result.” Making false statements in support of an
application for refugee status, then stating under oath in a
later application for naturalization that no lies had been
told to gain entry or admission to the U.S., violates 18 USC
1015(a), which prohibits knowingly making a false statement in a naturalization proceeding. A jury instruction
that allows conviction under 18 USC 1425(a) “based on
any false statement in the naturalization process (i.e., any
violation of §1015(a)), no matter how inconsequential to
the ultimate decision” is inadequate. “[Q]ualification for
citizenship is a complete defense for a prosecution
brought under §1425(a).”
Concurrence in Part, Concurrence in the Judgment:
[Gorsuch, J] The statute requires the government to prove
that defendants’ illegal conduct did, in some manner,
cause their naturalization, and reversal is required
because the jury was not so instructed. But the Court goes
on to offer new tests and a new affirmative defense, and
the lower courts had no opportunity to pass on the questions decided here.
Concurrence in the Judgment: [Alito, J] A naturalized
American citizen cannot “be stripped of citizenship in a
criminal proceeding based on an immaterial false statement,” but does violate the statute “by procuring naturalization through an illegal false statement which has a
‘natural tendency to influence’ the outcome—that is, the
obtaining of naturalization.” §1425(a) does not require
evidence that the false statement had “a demonstrable
effect on the naturalization decision,” only that it was
false and material. Further, the statute criminalizes not
just procuring naturalization contrary to law but also
attempts to do so.
July–October 2017

Turner v United States, __ US __, 137 SCt 1885
(6/22/2017)
Where the government does not contest the post-conviction claim that undisclosed evidence was favorable to
the accused and was “‘suppressed … either willfully or
inadvertently,’” but does contest the materiality of the evidence, the issue before the Court may be factually complex but “is legally simple.” Evaluation of the withheld
evidence here, “‘in the context of the entire record,’” leads
to the conclusion that there was no reasonable probability
that the result of the proceeding would have been different had the evidence been disclosed. The evidence, which
petitioners claim would have supported a challenge to the
theory that a large group of people attacked the decedent,
is “too little, too weak, or too distant from the main evidentiary points to meet Brady’s standards [Brady v
Maryland, 373 US 83 (1963)].” Almost every witness,
including two who confessed to being active participants,
agreed there had been a large group of perpetrators. And
the undisclosed impeachment evidence was largely
cumulative of evidence the petitioners used at trial.
Dissent: [Kagan, J] “With the undisclosed evidence,
the whole tenor of the trial would have changed. Rather
than relying on a ‘not me, maybe them’ defense, … all the
defendants would have relentlessly impeached the
Government’s (thoroughly impeachable) witnesses and
offered the jurors a way to view the crime in a different
light. In my view, that could well have flipped one or
more jurors—which is all Brady requires.” The majority
described the record in a scrupulously fair way, and properly says (and the government agrees) that the type of evidence withheld should be disclosed to the defense as a
matter of course. That no defendant offered an alternative-perpetrator defense proves, not undercuts, the claim
here. “[T]he Government avoided the case it most
feared—the one in which the defendants acted jointly to
show that a man known to assault women like Fuller
committed her murder.”
Weaver v Massachusetts, __ US __, 137 SCt 1899
(6/22/2017)
Where, prior to the decision in Presley v Georgia (558
US 209 [2010]) a state court excluded all members of the
public from the courtroom during jury selection due to
lack of space, and defense counsel did nothing when his
client’s mother and her minister said they had been
excluded, two entwined doctrines must be discussed:
structural error and ineffective assistance of counsel.
Violation of the right to a public trial has been held to be
a structural error that is subject to exceptions, and it furthers some interests other than the defendant’s, suggesting that not every violation of this right results in fundamental unfairness to the defendant. Where a claim of depPublic Defense Backup Center REPORT |
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rivation of the right to a public trial is unpreserved and
raised later in the context of a claim of ineffective assistance, “the burden is on the defendant to show either a
reasonable probability of a different outcome in his or her
case or, as the Court has assumed for these purposes, … to
show that the particular public-trial violation was so serious as to render his or her trial fundamentally unfair.” The
petitioner here has not shown “a reasonable probability
that the jury would not have convicted him if his attorney
had objected to the closure” nor “that counsel’s failure to
object rendered the trial fundamentally unfair.”
Concurrence: [Thomas, J] I would be open to reconsidering the prior holding “that the Sixth Amendment
right to a public trial extends to jury selection.” And
“Strickland did not hold, as the Court assumes, that a
defendant may establish prejudice by showing that his
counsel’s errors ‘rendered the trial fundamentally unfair.’
... Because the Court concludes that the closure during
petitioner’s jury selection did not lead to fundamental
unfairness in any event, … no part of the discussion about
fundamental unfairness … is necessary to its result.”
Concurrence in the Judgment: [Alito, J] The petitioner cannot meet the “straightforward application of the
familiar standard for evaluating ineffective assistance of
counsel claims.” That violating the right to a public trial
has been called a “structural error” is irrelevant under
Strickland, “for unless counsel’s deficient performance
prejudiced the defense, there was no Sixth Amendment
violation in the first place.”
Dissent: [Breyer, J] A defendant who shows that
defense counsel’s “constitutionally deficient performance
produced a structural error should not face the additional—and often insurmountable—Strickland hurdle of
demonstrating that the error changed the outcome of his
proceeding.” The Court’s precedent has “categorically
exempted structural errors from the case-by-case harmlessness review to which trial errors are subjected” and
“does not try to parse which structural errors are the truly
egregious ones,” as the majority has done here. “I do not
see how we can read Strickland as requiring defendants to
prove what this Court has held cannot be proved.”
Jae Lee v United States, __ US __, 137 SCt 1958
(6/23/2017)
Where a citizen of another country was erroneously
told by counsel that a guilty plea would not lead to deportation, when in fact mandatory removal from the U.S. was
a consequence of the plea, the prejudice requirement of
Strickland v Washington (466 US 668) can be met by showing that but for counsel’s error, the defendant would not
have entered the guilty plea. The Court rejects the government’s contention that, where the defendant had no
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realistic chance of acquittal at trial, it would be irrational
to reject a plea offer carrying less prison time. The prejudice inquiry in this context does not look “to the probability of a conviction for its own sake.” Rather, the inquiry
must take into account the factors, if any, other than the
likelihood of conviction that may influence the defendant’s decision. It is not irrational to turn down a plea that
“would certainly lead to deportation” and take a chance at
trial that would almost certainly lead to deportation.
Dissent: [Thomas, J] Neither the Sixth Amendment
nor Supreme Court precedent support the conclusion that
“a defendant can undo a guilty plea, well after sentencing
and in the face of overwhelming evidence of guilt,
because he would have chosen to pursue a defense at trial
with no reasonable chance of success if his attorney had
properly advised him of the immigration consequences of
his plea.”
Davila v Davis, __ US __, 137 SCt 2058 (6/26/2017)
The general bar to federal habeas corpus review of an
error rejected on independent and adequate state grounds
may be overcome by a showing of cause, which includes
constitutionally ineffective assistance of counsel; with one
exception, ineffective assistance in state post-conviction
proceedings cannot serve as cause because there is no federal right to counsel in those proceedings. That exception—where a state effectively requires that that effective
assistance of counsel claims be brought in post conviction
rather than on direct appeal—is not extended to defaulted
claims of ineffective assistance of appellate counsel. Such
an extension would place severe burdens on the federal
courts and the systemic benefit would be small.
Dissent: [Breyer, J] Effective assistance of appellate
counsel, like effective assistance of trial counsel, is constitutionally, critically important. Just as federal habeas relief
should be available where states force claims to be raised
in post-conviction proceedings and counsel there is ineffective, federal relief should be available where the claim
involves ineffective assistance of appellate counsel, which
by its nature can only be raised in post-conviction proceedings. Without the exception, no court will review
such claims. It is unlikely that allowing the relief sought
here will trigger an increase in the federal caseload sufficient to warrant depriving prisoners of a forum in which
to adjudicate a substantial claim.
Hernandez v Mesa, __ US __, 137 SCt 2003 (6/26/2017)
Three questions arise in this case involving a U.S.
Border Patrol agent on U.S. soil who shot and killed a citizen of Mexico standing on Mexican soil, whose parents
sued the agent. As to whether the parents “may assert
claims for damages against the agent under Bivens v. Six
Unknown Fed. Narcotics Agents, 403 U. S. 388 (1971),” the
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court below did not have the opportunity to consider the
possible effect of a new case, Ziglar v Abbasi (__ US __, 137
SCt 1843 [6/19/2017]) and the matter is remanded for further proceedings. Whether or not a viable Fourth Amendment claim exists should not be resolved until and unless
resolution of the Bivens question requires it. As to the Fifth
Amendment claim, the en banc Court of Appeals erred in
granting qualified immunity to the agent on the facts here.
Facts that an officer learns after the events triggering the
alleged harm are irrelevant to the qualified immunity
analysis, “whether those facts would support granting
immunity or denying it.” Additional arguments may be
addressed on remand, if necessary.
Dissent: [Thomas, J] Bivens and cases following it
should be limited to the precise circumstances involved
there, not extended.
Dissent: [Breyer, J] I would reverse the Court of
Appeals holding that the decedent had no Fourth
Amendment rights. Among factors and concerns leading
to a finding of Fourth Amendment protection are the
agent’s status and actions; the special border-related
physical features of the location where the shooting
occurred; the history and joint administration of that
“‘limitrophe’ area” and international law regarding such
areas; and the anomalies that not applying the Fourth
Amendment here would produce.

New York Court of Appeals
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.
People v Lofton, 2017 NY Slip Op 05119 (6/22/2017)
“We agree with defendant’s contention that the trial
court failed to make an on-the-record determination as to
whether defendant was eligible for a youthful offender
adjudication by first ‘considering the presence or absence
of the factors set forth in CPL 720.10 (3)’ (People v
Middlebrooks, 25 NY3d 516, 525 [2015]).”

People v Minemier, 29 NY3d 414, __ NYS3d __
(6/22/2017)
“The sentencing court was not required to state, on
the record, its reasons for denying defendant youthful
offender [YO] status.” Only where YO status is granted
must the court state reasons; that requirement is to help
the Division of Criminal Justice Services in compiling
reports on violent-felony sentencing, not to benefit defendants.
July–October 2017

“[B]y failing to adequately set forth on the record the
basis for its refusal to disclose to the defense certain statements that were reviewed and considered by the court for
sentencing purposes, the court violated CPL 390.50 and
defendant’s due process rights.” The statute is meant to
give defendants the opportunity to contest at sentencing
any information in the presentence investigation report
(PSI) that the court may rely on. Courts cannot automatically bar disclosure of all PSI information based on a
promise by a probation officer, but rather must “exercise
their own discretion and make their own determinations
regarding the need for confidentiality and whether disclosure is warranted.” If information must be kept confidential to avoid revealing a source, at least the nature of the
document or redacted portion should be disclosed to the
extent possible, and the basis for the determination set
forth on the record.
People v Spencer, 29 NY3d 302, __ NYS3d __
(6/22/2017)
Under these unique circumstances—on the fourth
day of deliberations, a “juror repeatedly and unambiguously responded that she was unable to render an impartial verdict based solely on the evidence and the law—…
the trial court erred in failing to discharge the juror as
‘grossly unqualified to serve’ pursuant to CPL 270.35 (1).”
While the juror did not state that she held any actual bias,
she made clear that she could not render an impartial verdict, and compelling her to resume deliberations “could
not cure the fundamental problem with her state of
mind.”
Gevorkyan v Judelson, 2017 NY Slip Op 05176
(6/27/2017)
The certified question from the federal Court of
Appeals for the Second Circuit, “whether an entity
engaged in the bail bond business may retain the premium paid on a criminal defendant’s behalf when bail is
denied and the defendant is never released from custody,”
is answered in the negative. Here, a defendant’s family
and friends entered into an agreement with and paid a
premium of $120,560 to a bail bond agent who posted a $2
million bail bond with the court. However, the court then
ordered a bail source hearing under CPL 520.30, after
which it denied the bail bond. When the agent refused to
return the premium after the criminal defendant was
never released, he was sued in federal court. The bail
bond business is regulated under Insurance Law article
68. A bail bond surety can receive no more than the
amount set by statute, and may receive the premium
“only upon ‘giving bail bond.’” If a court refuses to accept
a bond, that bond remains only proposed, not fully executed. “‘Executing’” a bail bond is equated with having
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“‘given bail’”; the bail bond surety may not keep a premium if a bond is refused by the court. The argument that
“posting bail bond” equates to “giving bail bond” is
rejected. The statute was enacted to curb abuses that
included exorbitant charges. “To permit a surety to retain
a premium when the criminal defendant is not admitted
to bail is inconsistent with the legislature’s objectives in
regulating bail bond compensation.” The conclusion here
is further supported by “the insurance law principle that
premium follows risk ….” Where the principal is not
released, the surety incurs no risk that the bond will be
forfeited for the principal’s failure to appear.
People v Price, 2017 NY Slip Op 05174 (6/27/2017)
The prosecution failed to offer a sufficient foundation
to authenticate a photograph obtained from the internet
where a police detective testified that she found the image
by searching for the defendant’s surname, then scrolling
through several pages of results before seeing, on one of
several profiles with a username containing the defendant’s surname (Price), several photographs that included
one of someone who looked like the defendant holding a
gun. The detective “did not know who took the photograph, when it was taken, where it was taken, or under
what circumstances it was taken,” nor “whether the photograph had been altered or was a genuine depiction of
that which it appeared to depict.” The accuser testified
that the gun in the photograph looked similar to the one
used to rob him several months after the photo was posted. Even if a photograph can be authenticated “upon
proof that the printout of the web page is an accurate
depiction thereof, and that the website is attributable to
and controlled by a certain person, often the defendant,”
which is not decided here, the evidence presented below
was insufficient. There was no evidence that the defendant was known to use an account on the relevant website
or tracing the account in question to devices he owned,
nor evidence indicating whether others could post to that
account or that the defendant could remove pictures posted there if he objected to them.
Concurrence: [Rivera, J] “[T]he majority does not
adopt a test to apply in determining that the foundational
proof was insufficient. I write to clarify why the People’s
authentication proof comes up short.” To admit the photo
in question as an accurate representation of an image from
a web page belonging to the defendant depicting him
with the gun used in the crime, the prosecution should
have to establish “that: (1) the print out was an accurate
representation of the web page; and (2) that the page was
defendant’s, meaning he had dominion and control over
the page, allowing him to post on it.” The proof here
failed as to the latter; therefore there is no need to address
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the requirement to prove that the proffered image had not
been tampered with.

People v Prindle, 2017 NY Slip Op 05267 (6/29/2017)
From the first of many challenges to the constitutionality of New York’s persistent felony offender statute following the U.S. Supreme Court decision in Apprendi [v
New Jersey (530 US 466 {2000})], we have held that “because it exposes defendants to an enhanced sentencing
range based only on the existence of two prior felony convictions,” the statute falls within the exception to Apprendi
set out in Almendarez-Torres v United States (523 US 224
[1998]). That is, the “mere fact of a prior felony conviction,” unlike any other fact “that has the effect of increasing the prescribed range of penalties to which a defendant
is exposed,” need not be proven to a fact-finder beyond a
reasonable doubt. The sentenced defendant here seeks to
create a Sixth Amendment violation by artificially cleaving a two-step process into three steps, and even if he
were right that the statute increases the sentencing floor,
“that increase would not be the result of impermissible
judicial fact-finding.” The sentencing court followed the
statutory procedure and the order is affirmed. “We
encourage sentencing courts and all parties engaged in
these determinations to be careful to apply the persistent
felony offender statute as we have construed it in Rivera
and Quinones, a construction that is also thoroughly set
out in the Second Circuit’s opinion in Portalatin v Graham
(64 F3d 69 [2010] …).”

People v Ramsaran, 29 NY3d 1070, __ NYS3d __
(6/29/2017)
Defense counsel’s failure to object to the prosecutor’s
statement in summation that the decedent’s DNA “was
‘on’ defendant’s sweatshirt” did not constitute ineffective
assistance of counsel where the prosecution’s expert had
said that it was “‘1.661 quadrillion times more likely’” that
the blood stain in question was from the defendant and
decedent rather than from two randomly selected people.
The case is remitted for consideration of issues raised but
not determined below.

People v Smart, 2017 NY Slip Op 05269 (6/29/2017)
“The record supports the Appellate Division’s finding
that the challenged lineup was not unduly suggestive.
Accordingly, defendant’s claim is beyond our further
review (People v McBride, 14 NY3d 440, 448 [2010] [citation
omitted]).”
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Matter of Gerald Y.-C., 150 AD3d 457, 54 NYS3d 10
(1st Dept 5/11/2017)
The order denying the father’s motion for expanded
visitation is reversed as the trial court failed to take into
consideration the improvements the father had made in
his circumstances and the growing bond he was enjoying
with his child during their visits. The agency and the
attorney for the child argued that “expanding visitation
beyond the twice weekly agency-supervised visits could
cause the child emotional harm, because respondent’s
parental rights might be terminated.” But the final disposition of the case has not been decided and no party provided “any evidence in the record, or provided any other
basis to conclude, that the extra one-half hour of […] visitation would cause the child greater confusion and emotional harm than will already occur if respondent’s
parental rights are terminated.” (Family Ct, Bronx Co)
Dissent: “Should respondent, who currently has
supervised visitation, by some circumstance regain custody, the child’s relationship with him can be readjusted
to accommodate this. However, should the permanency
proceeding result in his parental rights being terminated
and the child freed for adoption, all the majority will have
done will be to confuse and disorient this child by encouraging him to develop a deeper attachment to a person
whose relationship with him will in all likelihood end. This
can hardly be seen as being in the child’s best interest.”

People v Diaz, 150 AD3d 538, 56 NYS3d 40
(1st Dept 5/18/2017)
The court committed a mode of proceedings error
requiring reversal because it failed to comply with the
requirements of People v O’Rama. “The record does not
reflect that the court read or showed a jury note to the parties or afforded them an opportunity to provide input
before the court responded to the note, and it cannot be
presumed that the court complied with CPL 310.30 in a
preceding off-the-record conference ….” The note at issue,
along with all other jury notes, was lost. So, it is impossible to determine if the court read the note verbatim during supplemental instructions. (Supreme Ct, New York Co)

People v Farez, 150 AD3d 528, 55 NYS3d 177
(1st Dept 5/18/2017)
July–October 2017

The court deprived the defendant of his right to present a defense by limiting defense counsel’s discovery of
Rosario material and the cross-examination of a police witness. The court denied the request for police documentation that might have aided counsel in “reasonably establish[ing] a motive to fabricate the evidence ….” “[W]here
there is evidence raising the possibility of a ‘police motive
to fabricate,’ cross-examination of police witnesses is
‘highly relevant’ ….”
Following a jury note indicating that they were deadlocked, the court’s off the record instruction in the absence
of the defendant and defense counsel that the jury resume
deliberations was a mode of proceedings error. Although
the court informed the defendant and counsel of the
instruction that afternoon and counsel did not object,
“‘the presence of the defendant and his counsel is constitutionally required whenever supplemental instructions
are given, and failure to notify them is a fundamental
error’ …. Moreover, ‘CPL 310.30 makes a defendant’s
right to be present during instructions to the jury absolute
and unequivocal’ ….” (Supreme Ct, Bronx Co)
Concurrence: The defendant’s conviction should be
reversed, but the court did not commit a mode of proceedings error because preservation was required under
these circumstances. Defense counsel received meaningful notice of the note and the court later issued the Allen
charge in the defendant’s presence. That the jury did not
reach a verdict until hours after the Allen charge is evidence that the jury was not swayed by the instruction.
People v Felciano, 150 AD3d 579, 55 NYS3d 200
(1st Dept 5/23/2017)
The order of protection is vacated and the matter
remitted for a new determination of the order’s duration
because the court erroneously calculated the expiration
date by failing to take jail time credit into account.
(Supreme Ct, New York Co)
People v Sanchez, 150 AD3d 589, 55 NYS3d 208
(1st Dept 5/25/2017)
The court abused its discretion by denying the defendant’s “CPL 440.10 motion alleging ineffective assistance
of counsel for failure to render accurate advice on the
immigration consequences of pleading guilty to a felony
… without a hearing.” The defendant alleges that she told
her attorney that she was a legal permanent resident and
concerned about deportation, but counsel assured her that
“if she pleaded guilty to attempted second-degree conspiracy, she would receive five years of probation with no
jail time, and … would not have to fear any deportation
proceedings.” Ten years after her plea, the defendant was
issued a Notice to Appear by immigration authorities, and
“learned that conspiracy is considered an ‘aggravated
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felony’” that exposed her to deportation. The defendant
says, had she known of the immigration consequences,
“she ‘never would have entered a guilty plea,’ but instead
‘would have contested the matter, tried to negotiate a better plea or taken the case to trial.’”
Plea counsel’s affidavit stated that she did not remember any advice she may have given the defendant about
the plea eventually entered and its ramifications as to
immigration status; counsel acknowledged experiencing
“‘personal difficulties,’ including ‘alcoholism and addiction,’” at the time. The order denying the 440.10 motion is
reversed and the matter remanded for a hearing and a
decision de novo on the ineffective assistance claim.
(Supreme Ct, New York Co)
People v Hill, 150 AD3d 627, 57 NYS3d 14
(1st Dept 5/30/2017)
The court properly denied the defendant’s motion to
suppress drug evidence obtained after the officers took
the defendant’s identification in order to investigate and
refute his claim that he knew someone who lived in the
building and was lawfully on the premises. A police officer may conduct a brief investigation in a trespass situation to determine whether a defendant’s explanation was
credible; this does not rise to a level three forcible detention or seizure under the four-level De Bour test. Courts
have not applied De Bour “to support the broad proposition that a seizure occurs whenever an officer retains a
person’s identification.” Furthermore, the defendant voluntarily provided his identification, and did not object to
it being taken to the apartment he claimed to be visiting.
(Supreme Ct, New York Co)
Dissent: The evidence should have been suppressed
and the defendant’s conviction for possession of the drugs
recovered from him when he was arrested reversed.
Retention of the defendant’s identification was a “significant limitation on his freedom” constituting a seizure and
the officers lacked reasonable suspicion of a crime.
People v Saigo, 150 AD3d 643, 57 NYS3d 116
(1st Dept 5/30/2017)
In the interest of justice, the defendant’s first-degree
attempted robbery conviction is reversed and a new trial
ordered because an unobjected-to erroneous jury charge
prejudiced the defendant. While Penal Law 160.15(3) on
its face seems to require conviction of a person who
threatened to use a dangerous weapon, even without possessing the weapon, “the requirement for actual possession is an essential element that has been judicially
engrafted onto the statute ….” The prosecution’s argument that the court technically read the correct charge
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ignores the part of the Criminal Jury Instruction (CJI) for
attempt that requires the court to read definitions of
words “‘as set forth in CJI for that crime’ ….” One of the
elements required for conviction under the CJI charge for
first-degree robbery expressly refers to the possession
requirement. On the facts here, particularly that no knife
was found or visible in what surveillance video existed,
the error was not harmless. (Supreme Ct, New York Co)
People v Sanabria, 151 AD3d 401, 56 NYS3d 284
(1st Dept 6/1/2017)
As to a question about prior violence by the defendant, the court properly limited the defense psychiatric
expert’s response to “‘yes or no or I don’t know’” because
the doctor’s stricken reference to an Alford plea went
beyond the scope of the prosecutor’s question. The court
also gave curative instructions following questions about
the defendant’s prior conviction, and after information
was introduced about the defendant being in prison.
Defense counsel’s introduction of the defendant’s
prior criminal case involving a “‘sexual incident’” did not
amount to ineffective assistance of counsel because counsel had a strategic reason for making the disclosure to the
jury, ie wanting “to find out how much it could affect the
jurors to learn about the felony conviction for rape.” The
information was only given during voir dire, not admitted
into evidence, and the court issued curative instructions.
(Supreme Ct, New York Co)
Dissent: The defendant’s first-degree robbery conviction should be reversed because the court deprived the
defendant of the ability to present a defense by allowing
the prosecutor to cross-examine the defense’s psychiatric
expert about the details of the defendant’s prior rape conviction, vacated on appeal, and precluding the expert
from explaining why he doubted that the defendant was
the perpetrator.
Defense counsel’s reference to the defendant’s prior
conviction during voir dire, and failure to properly redact
details about the defendant’s prior crime from the
exhibits, as directed by the court, amounted to ineffective
assistance of counsel. And since the court already precluded evidence of the prior rape conviction, if the prosecution mentioned it, the defendant would have grounds
for a mistrial.
People v Silvagnoli, 151 AD3d 443, 57 NYS3d 127
(1st Dept 6/6/2017)
The detective inappropriately intertwined questions
regarding a drug case, on which the defendant was represented by counsel, with questions about a homicide.
References to the former centered on the defendant’s
participation in the drug trade, which allegedly occurred
at the same location as and was the motivation for the
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homicide. The defendant’s first-degree manslaughter conviction is reversed; the motion to suppress the defendant’s
statements should have been granted. (Supreme Ct, New
York Co)
Dissent: “I agree with the hearing court’s characterization of the reference to the represented matter as a ‘single, flippant, comment’” that does not meet the requisite
standard. The record does not reflect that the detective
mentioned the separate crime more than once, and reflects
that his general mention of a “drug-selling relationship”
between the defendant and the deceased “was an effort to
signal to defendant that he knew defendant had a motive
to shoot the victim.”
People v Tapia, 151 AD3d 437, 56 NYS3d 78
(1st Dept 6/6/2017)
Police officers testified to seeing the defendant and
another punch and kick the accuser, and although they
did not recover a weapon or pursue an investigation at
the scene, based on the weight of the credible evidence,
viewed in the light most favorable to the prosecution, the
jury could have reasonably inferred that the defendant
and the other person were acting in concert and one of
them caused the accuser’s neck and face injuries “by
using a sharp instrument at some point in the assault.”
(Supreme Ct, Bronx Co)
Dissent: The evidence was not legally sufficient to
prove attempted first-degree assault because the prosecution failed to prove that the defendant himself, or acting in
concert with the other alleged attacker, cut the accuser
with a sharp instrument.
People v Boyd, 152 AD3d 53, 55 NYS3d 236
(1st Dept 6/13/2017)
The defendant was not prejudiced by dismissal of the
air pistol count, and the dissent’s argument that the dismissal “‘removed defendant’s only defense from consideration’” is erroneous because they are separate, noninclusory crimes and criminal possession of the air pistol
“cannot serve as a defense to the charge of possession of
the [Taurus] pistol.” Had the jury determined that the
defendant only possessed the BB gun they could have
acquitted him of all charges related to the Taurus pistol.
Dismissing the air pistol charge only prevented the jury
from engaging in nullification, to which the defendant is
not entitled.
Defense counsel chose to introduce the inculpatory
statement of a person claiming to have possessed the
Taurus, thereby consenting to the admission of evidence
that the person subsequently recanted the statement and
feared the defendant. (Supreme Ct, Bronx Co)
July–October 2017

Dissent: The court abused its discretion by dismissing
the count related to the air pistol “and concomitantly
removed defendant’s only defense from consideration,
namely, that he only possessed the air pistol.” By allowing
the testimony that another possessed the 9 millimeter pistol, the court found that it would not confuse or mislead
the jury. Submission of the count would have helped the
jury arrive at a fair verdict had it credited the defense,
which was supported by the defendant’s and another’s
testimony, the statement that another possessed the
Taurus, “as well as the lack of DNA or fingerprint evidence indicating which pistols were in defendant’s possession.”
People v Sumter, 151 AD3d 556, __ NYS3d __
(1st Dept 6/15/2017)
The misdemeanor complaint does not allege facts sufficient to establish all elements of second-degree obstructing governmental administration because it does not contain alleged facts showing that the arrest that the defendant allegedly interfered with was authorized. Since the
information lacks sufficient facts to support the obstruction charge, “it is also insufficient to allege that defendant’s arrest on that charge was ‘authorized,’” and the
defendant is also entitled to dismissal of the resisting
arrest charge. The dissent’s argument that the reference to
the defendant’s brother’s arrest number remedies the complaint’s deficiency is incorrect. (Supreme Ct, Bronx Co)
Dissent: The misdemeanor complaint was not jurisdictionally defective because it specifically mentioned the
defendant’s brother by name, included his arrest number,
and outline the defendant’s acts in detail. While the prosecution “must establish at trial beyond a reasonable doubt
that the underlying arrest was authorized, ‘whether or not
the arrest, which constitutes the “‘official function’”
alleged to have been obstructed, was authorized need not
be made part of the pleadings’….”

Matter of Lela G. v Shoshanah B., 151 AD3d 593,
54 NYS3d 16 (1st Dept 6/20/2017)
An order that restricted a parent’s access to information about the child’s education and health, issued without the required hearing, is reversed. Absent an allegation
of emergency, the court cannot issue even a temporary
order without a hearing. Additionally, despite the appellate court reversing a previous order from the court that
suspended visits without a hearing, the Family Court
failed to reinstate the visits. The matter is once again
remanded for a hearing. (Family Ct, New York Co)
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Matter of Leonardo Thomas B. v Katherine F.,
151 AD3d 614, 54 NYS3d 293 (1st Dept 6/22/2017)
A determination that the respondent committed a
family offense is reversed and the petition is dismissed.
“A fair preponderance of the evidence at the fact-finding
hearing does not support the finding that respondent
committed” second-degree assault as there was no evidence of serious injury. The referee also erred in determining the respondent committed first-degree aggravated
harassment since it is not a family offense. Finally, any
finding that the respondent committed first-degree
harassment is not supported on the record as there was
only one instance, not a course of conduct or repeated
acts. (Family Ct, Bronx Co)
Matter of Sean M., 151 AD3d 636, __ NYS3d __
(1st Dept 6/27/2017)
An order that denied two mothers’ motions to clarify
that they could share information—Administration for
Children’s Services (ACS) records—obtained in Family
Court matters with their respective criminal defense attorneys when the cases were related is reversed. “The restrictions noted in Social Services Law § 422(4)(A) did not bar
them from providing to their criminal defense counsel
ACS records lawfully obtained in their neglect proceedings. Any other result would violate their First and Sixth
Amendment rights ....” (Family Ct, Bronx Co)
[Ed. Note: NYSDA was among the amici curiae filing
briefs.]
Matter of State of New York v Howard H.,
151 AD3d 648, __ NYS3d __ (1st Dept 6/29/2017)
The court’s finding that the respondent suffers from a
mental abnormality within the meaning of Mental
Hygiene Law 10.03 (i) is reversed and the article 10 petition dismissed. “The testimony of the State’s experts fell
short of the ‘detailed psychological portrait’ necessary to
establish, by clear and convincing evidence, that respondent’s disorders result in his having serious difficulty controlling sexually-offending conduct.” In contrast to “[t]he
State’s experts’ conclusory testimony that respondent
showed only limited gains from the treatment programs,”
the respondent’s sex offender treatment records contain
notes indicating “that he has good impulse control, takes
full responsibility for his crimes, expresses remorse for the
harm to his victims, and demonstrates honesty and empathy in disclosing his sex offending behavior.” (Supreme
Ct, Bronx Co)
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People v Shutsha, 151 AD3d 657, 54 NYS3d 850
(1st Dept 6/29/2017)
“The existing, unexpanded record is sufficient to
establish that defendant received ineffective assistance
when his trial counsel failed to argue at the suppression
hearing that there were no exigent circumstances justifying the warrantless search of defendant’s bag incident to
his arrest. There was no reasonable strategic basis for
defense counsel’s failure to challenge the search of the bag
on the ground of lack of exigency, and defendant has presented substantial arguments for suppression on that
ground ….” The matter is remitted for a new suppression
hearing. (Supreme Ct, New York Co)
People v Allen, 2017 NY Slip Op 05501
(1st Dept 7/6/2017)
The defendant’s first-degree manslaughter conviction
is reversed and the matter remanded for a new trial
because his constitutional right to be tried for a felony
only upon a valid indictment was violated where the
prosecution re-presented the case to the grand jury without leave of the court. Absent the indictment, the murder
charge was jurisdictionally defective, and “[a]lthough
defendant Allen was ultimately acquitted of the murder
charge, the charge’s presence loomed over the trial, and in
some way influenced the verdict. Rather than continuing
to deliberate concerning Allen’s innocence … the jury may
have concluded that it had sufficiently grappled with the
proof by acquitting him of the most serious charge.” The
precedent in People v Mayo (48 NY2d 245 [1979]), that retrial was necessary although the unlawful charge was dismissed before the jury began deliberations, applies.
(Supreme Ct, Bronx Co)
Dissent: The majority’s reliance on Mayo “that the
error here—a violation of Criminal Procedure Law
§ 190.75(3) and Credle—warrants preclusion of harmless
error analysis and adoption of a finding of per se taint is
unsupported in either law or fact” because Mayo involves
a violation of the double jeopardy clause, not at issue here.
People v McUllin, 2017 NY Slip Op 05795
(1st Dept 7/25/2017)
The appeal is held in abeyance pending a hearing to
determine if any or all of the evidence should be suppressed because the factual allegations made by the
defendant were sufficient to place at issue whether there
was probable cause for his arrest and, at minimum, there
is a factual dispute regarding the defendant’s place of
arrest. The defendant says he was arrested “without probable cause at his home … at which time ‘[h]e was not acting in an illegal or suspicious manner,’” while the prosecutor says he was arrested a day later at the police station,
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but failed to disclose the factual basis for the defendant’s
arrest. The prosecution cannot withhold the factual predicate for the arrest, then “oppose holding a suppression
hearing on the ground that the defendant has not alleged
specific facts controverting the factual predicate for his
arrest.” (Supreme Ct, New York Co)
People v Rodriguez, 2017 NY Slip Op 05799
(1st Dept 7/25/2017)
The verdicts were supported by legally sufficient evidence, were not against the weight of the evidence, and
the defendant was not deprived of his right of confrontation by lab reports introduced in evidence and the testimony of a New York City Office of the Chief Medical
Examiner (OCME) criminalist who “conducted a ‘separate, independent and unbiased analysis of the raw
data,’….” While the third report is testimonial, it is admissible as a business record. Melissa Huyck, the testifying
OCME criminalist, independently reviewed raw data generated from testing DNA material from the physical evidence collected from the crime scene and the defendant,
“and was not merely ‘functioning as a conduit for the conclusions of others’ ….” The data reviewed by Huyck “was
devoid of any ‘conclusions, interpretations or comparisons … since the technicians’ use of the typing machine
would not have entailed any such subjective analysis’ ….”
The dissent’s argument that Huyck did not witness OCME
implementation of safeguards in the DNA testing process
is misplaced as it does not implicate Confrontation Clause
concerns. (Supreme Ct, New York Co)
Dissent: “The majority ruling is a transparent attempt
to circumvent the controlling Court of Appeals decision in
People v John (27 NY3d 294 [2016]).” Huyck candidly
admitted that she did not do the testing herself and therefore was relying on the presumption that her colleagues
followed protocol. As in John, Huyck was merely testifying as a “surrogate witness” here. The third report is testimonial, and “the Confrontation Clause trumps the business records exception.”

Second Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.
People v Joseph, 150 AD3d 761, 54 NYS3d 412
(2nd Dept 5/3/2017)
The request for leave to withdraw as appellate counsel pursuant to Anders v California, 386 US 738 (1967), is
July–October 2017

granted and new counsel appointed on a finding that
assigned counsel’s Anders brief was deficient. “Although
counsel noted that a nonfrivolous issue existed as to
whether the defendant’s appeal waiver was invalid, upon
our independent review, we find that additional nonfrivolous issues exist. If, as counsel contends, the defendant’s
appeal waiver was invalid, there are other nonfrivolous
issues including, but not limited to, whether the sentence
imposed was excessive.” (Supreme Ct, Nassau Co)
People v Fermin, 150 AD3d 876, 55 NYS3d 286
(2nd Dept 5/10/2017)
An ex parte discussion between the court and the
prosecutor about whether a witness should be compelled
to attend trial via a material witness order was ministerial in nature, and thus the defendant had no right to be
present at the discussion. The defendant did not establish
that he was entitled to receive transcripts of those discussions or the prosecution’s submissions relating to the
witness.
The loss of evidence due to a natural disaster did not
prejudice the defendant or prevent him from presenting a
defense, where there was no indication that the defendant
attempted to access or analyze it during the two and a half
years between the crime and the natural disaster. Thus,
the defendant is not entitled to an adverse inference
instruction.
However, the counts of second-degree attempted
murder are vacated because that is a lesser included
offense of first-degree attempted murder, of which the
defendant was convicted by a jury verdict. (Supreme Ct,
Queens Co)
People v Ghingoree, 150 AD3d 881, 54 NYS3d 95
(2nd Dept 5/10/2017)
The summary denial of a motion to withdraw a defendant’s guilty plea is only appropriate where the motion is
“patently insufficient on its face.” Here, the defendant
alleged that his counsel misinformed him of the immigration consequences of his plea, and there was nothing in
the record or before the court to disprove the allegations.
Thus, the appeal is held in abeyance and the case remitted
to afford the defendant “a reasonable opportunity to present his contentions to enable the court to make an
informed determination ….” (County Ct, Suffolk Co)
People v Hutthinson, 150 AD3d 887, 54 NYS3d 116
(2nd Dept 5/10/2017)
The court erred in denying the defendant’s challenge
for cause during jury selection. The relevant prospective
juror’s statement “that she would ‘have to hear the case’
before she could make a decision” could not rehabilitate
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her prior statement that “her experience as a crime victim,
which she described as ‘traumatic,’ would make it hard
for her to be fair and impartial in this case.” (Supreme Ct,
Kings Co)
People v John, 150 AD3d 889, 53 NYS3d 377
(2nd Dept 5/10/2017)
The evidence was legally insufficient to support the
defendant’s second-degree criminal contempt conviction.
A defendant must have knowledge of the terms of an
order of protection, not its “mere issuance,” to sustain
such a conviction. Here, there was no evidence that the
defendant ever read or was advised of the terms of the
order, “including a handwritten condition that he would
be in violation of the order if he came within 100 yards of
the complainant, even if invited by her.” (Supreme Ct,
Queens Co)
People v Plowden, 150 AD3d 896, 55 NYS3d 74
(2nd Dept 5/10/2017)
The defendant’s motion to set aside the verdict on the
ground of juror misconduct should have been granted
where, during deliberations, one juror shared the views of
her husband, a retired prosecutor, that both the prosecutors and prosecution witnesses should be believed, and
another juror shared the opinion of her uncle, a retired
police officer, on a firearms issue. The court erred in its
determination that this information, while improper, did
not create a substantial risk of prejudice to the defendant.
(Supreme Ct, Nassau Co)
People v Ramirez, 150 AD3d 898, 54 NYS3d 93
(2nd Dept 5/10/2017)
The prosecutor’s improper summation warrants a
new trial. After a prosecution witness was cross-examined
with inconsistent grand jury testimony, the prosecutor
“suggested, without any evidentiary support, that the
jury should disregard the [witness]’s grand jury testimony, in which she failed to name the defendant in the subject assault, because there was more to the testimony than
they knew.” These comments were “particularly prejudicial,” as the witness’s credibility was crucial to the prosecution’s case and the evidence was “less than overwhelming.” (Supreme Ct, Queens Co)
Matter of Lemon v Faison, 150 AD3d 1003,
56 NYS3d 131 (2nd Dept 5/17/2017)
The court erred by denying the father’s motion to
vacate a default judgment as he did not willfully miss
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court but rather had been arrested, had a meritorious
claim or defense to support vacating the court’s judgment,
and had no notice that the matter would be decided that
day. The court also erred in issuing an order that the father
have no contact with his child until after the child’s 18th
birthday, “without admission of any reliable or competent
evidence and without holding any type of fact-finding
hearing whatsoever.” Because the court failed to acknowledge that the father had previously enjoyed uneventful
and unsupervised visits with the child and had completed a parenting class, determined the final matter without
taking evidence, and at certain points “acted as an advocate for the mother,” the matter is remitted to a different
judge. (Family Ct, Dutchess Co)
People v Barnette, 150 AD3d 1134, 55 NYS3d 364
(2nd Dept 5/24/2017)
As the prosecution correctly concedes, the defendant’s conviction of second-degree unlawful imprisonment must be vacated, as that charge is an inclusory concurrent count of second-degree kidnapping. See Penal
Law 135.00 [2]; 135.05, 135.20; CPL 300.40 [3] [b]; People v
Lee, 39 NY2d 388, 390 [1976]; People v Cole, 140 AD3d 1183
[2016]). (Supreme Ct, Kings Co)
People v Bartholomew, 150 AD3d 1138, 56 NYS3d 155
(2nd Dept 5/24/2017)
The complainant’s testimony that a copy of recorded
conversations between herself and the defendant were
fair and accurate depictions of those conversations “established clear and convincing evidence that the recording
was accurate and had not been altered” and thus the
recording was properly authenticated. Further, the witness, who was 14 years old at the time, could legally consent to record her own conversation and did not commit
any acts that constituted the crime of eavesdropping.
(Supreme Ct, Kings Co)
Matter of Devine v Annucci, 150 AD3d 1104,
56 NYS3d 149 (2nd Dept 5/24/2017)
In this hybrid CPLR article 78 proceeding, the petitioner failed to demonstrate that the Sexual Assault
Reform Act (SARA) was unconstitutional, as retroactively
applied to him, under the U.S. Constitution’s Ex Post
Facto Clause. SARA’s legislative history makes “clear that
it was intended to provide protection to children from the
risk of recidivism by certain convicted sex offenders,
rather than to punish such offenders for a past crime ….”
Its application to the petitioner after he committed the
underlying offense is not a criminal penalty as contemplated by the Ex Post Facto Clause, despite contradictory
holdings from other jurisdictions. (Supreme Ct, Kings Co)
Volume XXXII Number 3

CASE DIGEST 
Second Department

continued

People v Gilliard, 150 AD3d 1147, 52 NYS3d 639
(2nd Dept 5/24/2017)
“[T]he sentence imposed was excessive. In exchange
for his plea, the defendant was promised a sentence of a
determinate term of imprisonment ranging from 10 to 12
years. At the time the crime was committed, the defendant was 18 years old, and this was his first contact with
the criminal justice system. The defendant has a long history of mental illness, alcohol abuse, and substance abuse.
Under the circumstances, we deem it appropriate to
reduce the defendant’s sentence to a determinate term of
imprisonment of 10 years [from 12 years], to be followed
by 5 years of postrelease supervision.” (County Ct,
Dutchess Co)
People v Katz, 150 AD3d 1160, 52 NYS3d 635
(2nd Dept 5/24/2017)
Where the result reached by the County Court in a
Rockland County Sex Offender Registration Act (SORA)
proceeding conflicted with the result reached in an earlier,
New York County Supreme Court SORA proceeding,
even though both courts used the same risk assessment
instrument (RAI), the second proceeding must be dismissed. The Court of Appeals has instructed that “to prevent conflicting conclusions based upon the same RAI,
‘one—and only one—sentencing court should render a
risk level determination based on all conduct contained in
the RAI’ (People v Cook, 29 NY3d 114, 119-120 [2017]).”
(County Ct, Rockland Co)
Matter of Tofalli v Sarrett, 150 AD3d 1122,
56 NYS3d 184 (2nd Dept 5/24/2017)
“[T]he court’s finding that the mother was ‘better
equipped to meet the physical, mental and emotional
needs of the children’” and award of sole legal and physical custody to her was not supported by the record. The
matter is reversed and the father’s petition for custody is
granted. “‘[A]n appellate court would be seriously remiss
if, simply in deference to the finding of a trial judge, it
allowed a custody determination to stand where it lacked
a sound and substantial basis in the record’ ....” The record
fails to support the determination that the father indicated no willingness to co-parent with the mother. And,
while a child’s expressed preference as to custody is not
determinative, “it is some indication of what is in the
child’s best interests, particularly where, as here, the
court’s interview with the sons demonstrated their level
of maturity and ability to articulate their preferences ....”
Here, the court merely indicated that it understood the
July–October 2017

children’s positions without explaining why it rejected
them. (Family Ct, Suffolk Co)
People v Guzman, 150 AD3d 1259, 57 NYS3d 169
(2nd Dept 5/31/2017)
“[T]he defendant established that he was denied the
effective assistance of counsel because his counsel failed
to attempt to negotiate a plea to a crime that would not
have constituted an aggravated felony under federal law,
and therefore would not have subjected him to mandatory deportation.” The record showed that defense counsel
would have attempted to negotiate a different plea had he
known that the agreed-to charge would subject his client
to mandatory deportation. The defendant was prejudiced
by his counsel’s deficient performance, as the prosecution
indicated they would have accepted an alternative plea
that would have made the defendant eligible for a possible waiver of deportation. (Supreme Ct, Queens Co)
People v Hulsen, 150 AD3d 1261, 56 NYS3d 335
(2nd Dept 5/31/2017)
The prosecution “failed to present legally sufficient
evidence that the defendant’s comment caused a reasonable expectation or fear of the imminent commission” of a
crime, necessary to support a conviction for making a terroristic threat in violation of PL 490.20. The defendant
allegedly told a coworker during a conversation “that she
‘better be absent the day they fire me because I am going
to come in here and Columbine this shit’” and “mimed
shooting a gun while imitating gun noises.” The language
of the defendant’s alleged threat was conditional, and the
coworker testified that she did not believe the threat to be
imminent and waited to report the incident for that reason; the evidence did not satisfy the statute’s requirement
of imminence. (Supreme Ct, Nassau Co)
People v Williams, 150 AD3d 1273, 55 NYS3d 381
(2nd Dept 5/31/2017)
The defendant’s conduct was sufficiently egregious to
support a conviction of depraved indifference murder.
“[T]he record does not support an inference that the
defendant’s mental state was so affected by his consumption of alcohol that he did not possess the requisite mental state ….”
Several of the defendant’s vehicular convictions must
be vacated and dismissed as lesser included offenses of
the aggravated vehicular homicide conviction. Further,
the convictions of first-degree vehicular assault must be
vacated and dismissed as lesser included offenses of the
aggravated vehicular assault convictions. Finally, the
conviction of second-degree manslaughter is vacated and
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dismissed as a lesser included offense of depraved indifference murder. (Supreme Ct, Nassau Co)
Concurrence in Part, Dissent in Part: The defendant’s
behavior was not sufficiently egregious to be one of the
rare cases where a depraved indifference murder conviction is appropriate for an intoxicated driver.
People v Anderson, 151 AD3d 767, 56 NYS3d 240
(2nd Dept 6/7/2017)
The defendant was improperly assessed 15 points
under Sex Offender Registration Act risk assessment factor 12, for offenders who have refused or been expelled
from sex offender treatment. “[A]lthough it is undisputed
that the defendant was discharged from two residential
treatment facilities due to misconduct,” the prosecution
did not establish “that the defendant received sex offender treatment during his confinement or supervision at
those facilities.” Both discharges were related to disciplinary issues at each facility, but under the Risk Assessment
Guidelines for risk factor 12, refusal cannot be inferred
from a defendant’s disciplinary record, and the prosecution failed to provide sufficient evidence to support a
finding of refusal or expulsion. (Supreme Ct, Kings Co)
People v Hillard, 151 AD3d 743, 56 NYS3d 232
(2nd Dept 6/7/2017)
The hearing court erred in denying a motion to suppress statements made in response to law enforcement
questions designed to elicit an incriminating response
from the defendant while in custody but before any
Miranda warnings were given. Further, not only had the
defendant already been subdued when he made a statement that the object in his pocket was a gun, but the officers had already confirmed that this was so; however, that
error does not warrant reversal of the weapons possession
conviction.
But “there is a reasonable possibility that the admission of the defendant’s third statement, in which he
admitted ownership of the marijuana recovered from the
apartment, might have contributed to his conviction” on
the marijuana charge, which as a matter of discretion in
the interest of justice is vacated and dismissed. (Supreme
Ct, Kings Co)
People v Robinson, 151 AD3d 758, 56 NYS3d 248
(2nd Dept 6/7/2017)
The defendant was deprived of a fair trial by the
court’s “excessive and prejudicial interference with the
examination of witnesses.” The court improperly
assumed the role of advocate during the direct examina-
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tion of a complaining witness. “In pertinent part, the court
posed at least eight fact-specific questions about [the witness’s] physical location in relation to that of her attacker.”
The court asked further fact questions of another witness,
summarized the witness’s testimony, and interjected
additional questions during the direct examination of the
investigating detective. “Further, during the defendant’s
cross-examination of a complaining witness, the [court]
redirected the inquiry and blunted the force of counsel’s
attempt to impeach the witness regarding injuries sustained by one of the [alleged] victims.” The court also
appeared to discredit defense counsel and vouch for the
veracity of another prosecution witness during the defendant’s impeachment of that witness. “[T]he defendant’s
contention that she was deprived of her right to a fair trial
is not subject to a harmless error analysis ….” (Supreme
Ct, Queens Co)
Matter of Condon v Verdile, 151 AD3d 849,
56 NYS3d 558 (2nd Dept 6/14/2017)
A court order that terminated maternal grandparents’
visitation rights to the children of their deceased daughter
is reversed on the facts and in the exercise of discretion
because “the record does not provide a sound and substantial basis for the Family Court’s determination that
the antagonism between the father and the grandparents
rendered the resumption of visitation contrary to the children’s best interest.” A treating therapist of the middle
child had opined that visitation was not in the children’s
best interest; but she had never interviewed the grandparents, failed to review her client’s treatment records,
was not a regular treatment provider for the other children, failed to articulate a reason that visits would be
harmful, and had a professional relationship with the
father’s girlfriend and her children prior to treating one of
the subject children. The matter is remitted to set up a visitation schedule for the maternal grandparents. (Family
Ct, Dutchess Co)
People v Galtieri, 2017 NY Slip Op 04857
(2nd Dept 6/14/2017)
There was insufficient evidence to support a conviction of second-degree criminal possession of a weapon
with regards to a .22 caliber handgun found in the trunk
of the defendant’s car that evidence established was not
the weapon used in the associated murder charge. New
York did not have territorial jurisdiction to prosecute the
charge related to that weapon, found in South Carolina,
absent sufficient proof that the defendant possessed it in
New York State. (Supreme Ct, Richmond Co)
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People v Jenkins, 2017 NY Slip Op 04869
(2nd Dept 6/14/2017)
A new Sex Offender Registration Act risk level hearing is ordered where the defendant was not present and
there was insufficient evidence to determine whether the
defendant received notice of the hearing, and thus
whether the defendant voluntarily waived his right to be
present. “Defense counsel sent [a] letter, but never
received a return receipt from the post office or a response
from the defendant, with whom he had never met or consulted. Defense counsel did not indicate any efforts he
made to determine whether his letter had been delivered,
such as, by contacting the post office. Further, there was
no evidence in the record that notice was sent to the
defendant by the court, but, even presuming such notice
was sent, there was no evidence as to whether the notice
was delivered or returned.” (Supreme Ct, Queens Co)
People v Lane, 151 AD3d 884, 54 NYS3d 298
(2nd Dept 6/14/2017)
The defendant, charged in a felony complaint with
first-degree robbery, waived indictment by grand jury and
pleaded guilty under a superior court information to second-degree robbery. As the prosecution concedes, “the
superior court information is jurisdictionally defective
inasmuch as the only crime charged in it relates to an
entirely different incident than the crime charged in the
felony complaint ….” (County Ct, Dutchess Co)
Matter of Rosado v Badillo, 151 AD3d 978,
54 NYS3d 316 (2nd Dept 6/21/2017)
A father’s petition to modify custody is reinstated and
the matter remitted for a new determination. “Under the
circumstances presented, where the Family Court granted
assigned counsel’s motion to be relieved, refused to assign
the father a new attorney, and then compelled the father
to choose between representing himself or having his petition dismissed, the Family Court violated the father’s
right to be represented by counsel.” (Family Ct, Kings Co)
People v McKenzie, 2017 NY Slip Op 05243
(2nd Dept 6/28/2017)
The court properly denied the defendant’s CPL 440.10
motion to vacate his conviction claiming ineffective assistance of counsel “with relation to certain alleged defects in
his accusatory instruments. The defendant’s contention
could have been raised on direct appeal from the judgment, and, accordingly, the court was required to deny the
motion ….” (County Ct, Putnam Co)
July–October 2017

Dissent: “Defense counsel failed to realize or explain
to the defendant the defects in the first and third felony
complaints. If counsel had realized the defects in those
felony complaints, they would have been dismissed as
factually insufficient ….” The defendant’s application for
a writ of error coram nobis, based on appellate counsel’s
failure to raise these issues, was summarily denied.
“Under these unique circumstances, where the defendant
has no other apparent avenue of relief in the New York
State court system, it would be fundamentally unfair and
unjust to apply the procedural bar set forth in CPL 440.10
to his claims.”
Matter of Noel v Melle, 151 AD3d 1065, __ NYS3d __
(2nd Dept 6/28/2017)
On the child’s appeal, the order that awarded custody
to the father, issued without him requesting it, is reversed.
On the day of the hearing on allegations that the mother
had violated a consent order, the court denied the mother’s request to appear by telephone, changed custody to
the father, and issued a warrant for the mother’s arrest.
”We caution the Supreme Court to be mindful that determining the best interest of a child is a weighty responsibility, and that it ordinarily should not make such a determination without conducting an evidentiary hearing.”
The matter is remitted for a hearing on the father’s violation petition. (Supreme Ct, Kings Co)

People v Parris, 2017 NY Slip Op 05252
(2nd Dept 6/28/2017)
The prosecution’s contention that the defendant, who
had a history of mental illness, waived his right to be present at the Sex Offender Registration Act (SORA) risk
assessment hearing based on his disruptive behavior
lacks merit. However, given that a sex offender has no due
process right to a competency evaluation in the Sex
Offender Management and Treatment Act (SOMTA) context, “where the sex offender may be subject to the greater
restriction of civil confinement, it follows that due process
is not offended by a failure to hold a competency hearing
in a SORA risk level hearing.” However, “if, and when,
the defendant is mentally competent to understand the
nature of the SORA proceeding, a de novo SORA risk
assessment hearing may be held.” (Supreme Ct, Queens Co)
People v Tucker, 2017 NY Slip Op 05249
(2nd Dept 6/28/2017)
As the prosecution concedes, attempted seconddegree assault is “a legal impossibility” and second-degree
attempted obstructing governmental administration “is
not a legally cognizable offense.” (County Ct, Suffolk Co)
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People v Flores, 2017 NY Slip Op 05457
(2nd Dept 7/5/2017)
Empaneling a jury using numbers to identify the
jurors instead of their names deprives defendants of their
right to a fair trial and the error cannot be deemed harmless. By its plain language, CPL 270.15 prohibits a trial
court from withholding the names of prospective jurors.
The question of whether a defendant could forfeit the
right to know prospective and empaneled jurors’ names
need not be decided here, as the court acted on the basis
of concerns raised in prior trials. Although one juror
reported feeling intimidated when she saw one of the
defendants while walking to her car, there was no record
evidence that there was an attempt to intimidate that
juror, and that incident occurred after the anonymous jury
was empaneled. Withholding jurors’ names could deprive
defendants of important jury selection information. It
could convey to the jury that the defendant is dangerous.
Harmless error analysis is inappropriate as “[t]he error
here relates … to the message the court sent to the
prospective jurors about the defendants before any evidence was presented, argument was made, or instruction
was given.” (County Ct, Orange Co)
Dissent: The court erred in empaneling the anonymous jury, but the error was harmless. There is no federal
or state constitutional right to disclosure of jurors’ names.
There was overwhelming evidence against the defendants
and no significant probability that the defendants would
have been acquitted without the error. The defendants
were not deprived of any of the benefits associated with
trial by jury. The court mitigated the error by retaining the
jurors’ names for defense counsel to review and determine whether to impeach the verdict. Finally, no other
court has found an anonymous jury error to be inappropriate for harmless error analysis.
[Ed. Note: Leave to appeal was granted on the court’s own
motion and the question of the propriety of the Appellate
Division’s opinion and order certified to the Court of Appeals.]

People v Guillaume, 2017 NY Slip Op 05458
(2nd Dept 7/5/2017)
After summations in a nonjury sexual abuse trial, the
court erred in dismissing the indictment upon granting
the defendant’s request for a mistrial due to information
newly provided to the prosecutor that the reporting witness had been sexually abused as a child, argued to be relevant to the witness’s credibility. There was no Rosario
violation, because the statement in question was not a
written or recorded statement of the reporting witness,
but was, rather, the statement of an unidentified social
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worker, as to what the reporting witness said. Even if
there had been a Rosario violation, a new trial, not dismissal of the indictment, was the appropriate remedy.
(Supreme Ct, Kings Co)
People v Guldi, 2017 NY Slip Op 05459
(2nd Dept 7/5/2017)
The court erred in denying the defendant’s for-cause
challenge to a prospective juror who was an employee of
the insurance company that the defendant allegedly
defrauded. The prospective juror’s employment relationship was sufficiently close to establish implied bias
towards witnesses from her employer and she “did not
provide a completely unequivocal assurance that she
could be fair and impartial.” Because the defendant
peremptorily challenged the prospective juror and
exhausted his peremptory challenges before the end of
voir dire, the error was reversible. (County Ct, Suffolk Co)
Matter of State of New York v Keith G.,
2017 NY Slip Op 05444 (2nd Dept 7/5/2017)
In a Mental Hygiene Law article 10 proceeding, the
court erred when it denied the appellant’s challenge for
cause regarding a juror who “repeatedly turned away
from counsel, said ‘Wow’ on numerous occasions, and
acknowledged she remembered” the appellant’s crimes
and the nickname he was given in the community regarding those crimes. When asked if the crimes would affect
her impartiality, she made several further exclamations
and indicated that she recognized the appellant from a
previous time. “Significantly, the prospective juror never
unequivocally asserted that she could be fair and impartial following these remarks” and the court failed to conduct a further inquiry. (Supreme Ct, Kings Co)
Matter of Justin M., 2017 NY Slip Op 05605
(2nd Dept 7/12/2017)
The determination of delinquency for several charges
relying on a finding of accessorial liability was against the
weight of the evidence. The complainant’s testimony
indicated that the appellant was merely present at the
scene of the alleged incident. Further, the presentment
agency’s evidence similarly did not establish anything
more than mere presence. (Family Ct, Kings Co)
Matter of Kaden J. M., 2017 NY Slip Op 05606
(2nd Dept 7/12/2017)
An intake order issued at first appearance that prohibits a respondent from sharing any documents that are
provided as part of Family Court discovery with an attorney representing her in a related criminal proceeding is
Volume XXXII Number 3

CASE DIGEST 
Second Department

continued

affirmed. “Although the appellant has argued that her
attorney needs to consult with other attorneys and disclose information in some way, and that she will be
harmed as a result of the challenged portion of the order,
those needs and that harm are, at this stage, hypothetical
only.” Cf Matter of Sean M. (2017 NY Slip Op 05184, [1st
Dept 2017]). Only the order itself was appealed and no
other motion papers were part of the record. (Family Ct,
Kings Co)
[Ed. Note: NYSDA was among the amici curiae filing
briefs.]
People v Brown, 2017 NY Slip Op 05748
(2nd Dept 7/19/2017)
The defendant’s jury-based conviction is reversed and
the prior guilty plea reinstated because the court erroneously vacated that plea. “[I]n response to the court’s
questioning as to whether the defendant wished to proceed to trial and assert an intoxication defense, the defendant merely indicated that he had wished to do so in the
past, not that he wished to withdraw the plea and go to
trial now. Nor did the defendant unequivocally inform
the court that he had been coerced into pleading guilty ….
Instead …, when the court stated that it would strike the
plea and set the matter down for trial, the defendant and
his attorney immediately protested, but the court overruled their objections and moved on.” (Supreme Ct, Kings
Co)
People v Riley, 2017 NY Slip Op 05755 (2nd Dept
7/19/2017)
The court erroneously failed to provide the jury with
an accomplice-in-fact charge. One eyewitness said that
three people arrived in a white vehicle, two got out, one
of whom handed a gun to the other, who began shooting.
The other eyewitness described driving to the scene in the
white vehicle with one other person and seeing the defendant get out of another car and begin shooting. Different
inferences could be drawn from the evidence as to
whether the second eyewitness drove the shooter and
another to the scene knowing one or the other intended to
use the gun. “It is possible that the jury, properly charged
on whether to treat the second eyewitness as an accomplice, and, if so, how to consider his testimony, could have
discounted his version of the events.” Lacking overwhelming evidence, the error was not harmless. (Supreme
Ct, Queens Co)
July–October 2017

Matter of Michael F., 2017 NY Slip Op 05820
(2nd Dept 7/26/2017)
An order holding a non-respondent father in civil
contempt of the prior order of disposition in a Family
Court Act Article 10 matter is reversed on the law because
the mother “failed to sufficiently allege that the father
defeated, impaired, impeded, or prejudiced her rights” as
required by Judiciary Law § 753[A]. (Family Ct, Kings Co)
People v Wu, 2017 NY Slip Op 05858
(2nd Dept 7/26/2017)
In granting the defendant’s motion to dismiss, the
court erred by relying “upon a specific alleged defect in
the grand jury proceedings not raised by the defendant,
without affording the People notice of that alleged defect
and an opportunity to respond (see CPL 210.45[1] …).”
Further, the police officer’s allegedly bolstering testimony
did not warrant dismissal because the grand jury proceeding was not defective “to a degree that the integrity
thereof was impaired ….” (County Ct, Rockland Co)

Third Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.
Matter of Linger v Linger, 150 AD3d 1444,
55 NYS3d 760 (3rd Dept 5/11/2017)
The award of permanent physical custody to the
father is reversed as he had not applied for permanent
relief and the mother had no notice the court would
decide permanent custody. The mother was denied due
process and “must be allowed a full and fair opportunity
to be heard.” The court erred by determining the mother
was in default despite the presence of her attorney, who
was fully aware of her position, participating in the hearing. The attorney requested a continuance, based on the
mother’s limited income and inability to travel to court, so
the mother could participate in person, and informed the
court that she did not object to continuing temporary custody to the father. “Most critically, the father’s order to
show cause requested only limited relief: temporary physical custody, permission to enroll the child in school in
New York, and a prohibition against removal from this
state, with any other issues to be scheduled for further
proceedings.” (Family Ct, Chenango Co)
People v Woods, 150 AD3d 1560, 55 NYS3d 780
(3rd Dept 5/25/2017)
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The court did not err by enhancing the defendant’s
sentence pursuant to a “no-arrest” condition of his guilty
plea. Conduct that the defendant allegedly engaged in
after he entered his guilty plea here “was implicitly proscribed by the conditions of the plea agreement and provided a legitimate basis for enhancement of the sentence.”
There was no need for a physical arrest on the charges
stemming from that post-plea conduct because, while on
bail pending sentencing in this case, the defendant was
arrested and incarcerated for a crime that allegedly
occurred prior to the entry of this guilty plea. (Supreme
Ct, Albany Co)
People v Gresham, 151 AD3d 1175, 57 NYS3d 532
(3rd Dept 6/8/2017)
Although the defendant’s affirmative responses at the
plea colloquy were sufficient to establish the elements of
the charges, “[the] defendant made statements at sentencing that cast doubt upon his guilt and the voluntariness of
his plea, and [the court] failed to satisfy its duty of engaging in a further inquiry to ensure that [the] defendant’s
guilty plea was knowing and voluntary.” Alternatively,
the court should have offered the defendant the opportunity to withdraw his plea. The failure to do so was error
and warranted a new trial, despite the defendant’s failure
to preserve the argument by moving to withdraw his plea,
because “the defendant’s statements triggered the exception to the preservation requirement.” (County Ct,
Broome Co)
Matter of Hannah MM. v Elizabeth NN., 151 AD3d 1193,
55 NYS3d 814 (3rd Dept 6/8/2017)
The court improvidently exercised discretion in denying the father’s motion to vacate a default order because
his affidavit and medical records regarding his heart condition met his burden of establishing that he did not willingly miss court. The court failed to base its custody determination on facts, instead relying on the mother and aunt
“stipulating” to unproven allegations. Additionally, the
court failed to take evidence that would allow an analysis
of the best interests of the children. “Thus, we are troubled
that Family Court—without conducting a fact-finding
hearing to determine the threshold question of extraordinary circumstances necessary to support an award of
custody to a nonparent, and further without engaging in
an analysis of the best interests of the children—granted
full legal and physical custody to the aunt, and left the
father without any access to his children.” (Family Ct,
Tompkins Co)
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People v Jihan QQ., 151 AD3d 1245, 55 NYS3d 536
(3rd Dept 6/8/2017)
The court erred in denying a motion to conditionally
seal the record of the defendant’s conviction based on the
absence of a provision in her plea agreement providing
for such relief. “[G]iven that [the] defendant’s plea agreement was entered into prior to the enactment of the [2009
sealing] statute, it could not have included a provision
addressing the conditional sealing of her criminal record,
and the absence of such a provision is not dispositive.”
Given the defendant’s post-conviction behavior, the likelihood that a criminal record would hinder her career
prospects, and the prosecutor’s consent, the defendant’s
motion should be granted and her record conditionally
sealed. (County Ct, Albany Co)
People v Rousaw, 151 AD3d 1179, 56 NYS3d 606
(3rd Dept 6/8/2017)
The court erred in granting the defendant’s motion to
dismiss the indictment on speedy trial grounds without
holding a hearing. By including language about the
defendant’s statutory speedy trial right in a letter revoking a waiver of CPL 190.80 protections, “defense counsel
unambiguously and explicitly acknowledged the existence of the waiver itself.” Nevertheless, the record contained no other evidence of a speedy trial waiver, leaving
open the possibility that the speedy trial waiver language
in the revocation letter was included in error. Because the
prosecution showed that there was a factual dispute and
neither side conclusively proved their case on the merits,
the case is remitted for a hearing. (County Ct, St.
Lawrence Co)
Matter of Lee-Ann W., 151 AD3d 1288, 54 NYS3d 769
(3rd Dept 6/15/2017)
The adjudication of sexual abuse is reversed and the
petition alleging sexual abuse is dismissed. The relationship of the parents deteriorated and “the day after the
mother was served with the father’s custody petition in
Puerto Rico, she took her daughter, then 4-1/2 years old,
to two local police stations, alleging that the father had
been sexually abusing the child.” After returning to New
York, the mother made a hotline report and filed a family
offense petition against the father. At the fact-finding
hearing the court incorrectly concluded that the father’s
testimony corroborated that abuse occurred. The petitioner met its burden of establishing neglect because the
father admitted to bathing with his daughter, smelling her
buttocks, and being naked in her presence. But the corroboration requirement for out-of-court statements alleging sexual abuse was not satisfied because the father
adamantly denied sexual touching or penetration and the
Volume XXXII Number 3

CASE DIGEST 
Third Department

continued

mother’s testimony was inconsistent. Additionally, “the
psychologist opined that he could not determine with any
reasonable degree of psychological certainty that sexual
abuse had or had not taken place, and, further, that such
allegations ‘must be viewed with significant skepticism.’”
(Family Ct, Sullivan Co)
Matter of Dawn M., 151 AD3d 1489,
__ NYS3d __ (3rd Dept 6/29/2017)
The court failed to make an age-appropriate inquiry
as to the wishes and position of the three youngest children in relation to a change in the permanency plan from
return to parent to adoption. Also, the attorney for the
children failed to convey the wishes of those children and
did not introduce any evidence that suggests their positions. Accordingly, the order is modified by reversing the
modification of the permanency plan. (Family Ct, Broome
Co)
Matter of Amara AA., 2017 NY Slip Op 05489
(3rd Dept 7/6/2017)
The March 2016 order that granted the petitioner’s
application to hold the mother in willful violation of a
prior court order and imposed a sentence of incarceration
is affirmed. Because the order granted the mother’s
request to delay her report-to-jail date, she is not aggrieved
and the appeal from the order must be dismissed.
The appeal from a March 2016 order granting an
application to hold the respondent mother in contempt
for violating a prior order, imposing a sentence of incarceration, and granting the mother’s request to delay her
obligation to report to jail is dismissed. “Because respondent received her requested relief, she is not aggrieved”
by that order, which is the only order she appealed from.
She entered a plea in October 2015 to violating a temporary order of protection that contained several conditions
such as random drug tests and abstinence from use of
unprescribed drugs; that order had been issued in April
2015 after the filing of a neglect petition. The obligation to
report to jail was delayed pending a January 2016 compliance conference, at which the petitioner, joined by all parties, requested further sentencing delay, leading to the
March 2016 order. At a June 2016 compliance conference,
the court orally declined to further delay the obligation to
report to jail. To the extent that the mother sought to raise
issues regarding what happened at the June 2016 conference, they are not properly before the court as no appealable order relative to that conference exists. (Family Ct,
Franklin Co)
July–October 2017

Concurrence: “We agree with the majority decision,
but write to comment further as to the troubling nature of
the delayed sentencing format. Significantly, the commitment order entered January 21, 2016 is open-ended, with
no time limitation—a directive contrary to the statutory
dispositions actually authorized in a Family Ct Act article
10 proceeding. More particularly, an order of protection
may not extend beyond the order of disposition to which
it relates (see Family Ct Act §§ 1052 [a] [iv]; 1056 [1]; 1058),
an adjournment in contemplation of dismissal may not
exceed a period of one year (see Family Ct Act § 1039 [b]),
and an initial order of supervision may not exceed one
year (see Family Ct Act § 1057). While we recognize that
the delayed sentencing order was issued on consent, and
was not appealed, in our view this format should not be
utilized going forward.” (Family Ct, Franklin Co)
People v Aubain, 2017 NY Slip Op 05632
(3rd Dept 7/13/2017)
Where the court failed to distinguish the right to
appeal from those rights automatically waived by a guilty
plea, the defendant did not validly waive the right to
appeal. Further, the court failed to inform the defendant
of the rights he was waiving by pleading guilty, warranting reversal in the interest of justice. Among other errors
during the plea colloquy, the court “merely asked whether
[the] defendant understood ‘what the attorneys have told
me about you waiving your rights and entering pleas of
guilty to a felony, violation of probation and all of that
stuff’ and whether [the] defendant had ‘[a]ny questions at
all regarding you giving up your rights to a jury trial, your
rights to presumption of innocence, your right to a violation of probation hearing, anything like that.’” (County
Ct, Sullivan Co)
Matter of Bryce Q., 2017 NY Slip Op 05639
(3rd Dept 7/13/2017)
The order committing a mother to a term of incarceration because she was found to have willfully violated a
dispositional order and order of protection by using prohibited substances is affirmed. The appealed-from order,
which was the last in a series of modified orders of commitment, “did nothing beyond deeming a previously
imposed jail sentence to be satisfied if certain documentation was provided.” (Family Ct, Franklin Co)
Dissent: “Because Family Court did not obtain
respondent’s consent to the conditions imposed upon her
in the March 2016 order, and because Family Court’s practice of suspending sentences creates a multitude of issues,
I respectfully dissent.” The court repeatedly delayed enforcement of its sentence, scheduling compliance conferences. Nothing was placed on the record as to “what
‘compliance’ entailed’ ….” “In my view, the conditions
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imposed upon respondent in Family Court’s March 2016
order were improper. At that time, the orders of supervision and protection had expired and the court therefore
lacked the authority to impose new conditions upon
respondent (see generally Family Ct Act § 1072). Such conditions were not agreed to by respondent at the time that
she admitted to a willful violation of the order of protection in June 2014 or included in the resulting August 2014
order. As a result, respondent had no notice that she
would be expected to, among other things, obtain her
high school equivalency diploma before the court would
deem the 90-day jail sentence satisfied. Accordingly,
respondent cannot now be expected to comply with conditions of which she did not have adequate prior notice,
and such conditions should be struck from the March 2016
order ….” The “paramount purpose of Family Ct Act article 10 proceedings is to ‘protect children from injury or
mistreatment and to help safeguard their physical, mental, and emotional well-being’ (Family Ct Act § 1011; see
Matter of Charles DD., 163 AD2d 744, 747 [1990]), not to
punish a parent for his or her behavior (see Matter of Ulster
County Dept. of Social Servs. v Clarence A., 152 Misc 2d 945,
947 [Sup Ct, Ulster County 1991, Peters, J.]).”

People v Casanova, 2017 NY Slip Op 05634
(3rd Dept 7/13/2017)
That a different judge imposed a harsher sentence
after appellate reversal and retrial vitiates a claim of vindictiveness under the federal constitution; under the state
constitution, that is just one factor to consider. Here, the
presumption of vindictiveness is overcome where the
court stated that it had considered the defendant’s “statements at sentencing—which the court found to be
‘painfully lacking [in] credibility’—and his ‘continued
refusal to take responsibility for [his] actions’ ….“
Joinder of the three indictments charging sale or possession of drugs on three dates was not error. They were
joinable under CPL 200.20(2)(c) because they were the
same or similar in law, but also under CPL 200.20(2)(b)
because evidence of past drug sales was admissible as
showing his intent to sell drugs in his possession. The
court lacked authority to sever offenses joined on any
grounds other than that the charges were based on the
same or similar statutes.
The court properly denied the motion to suppress
pretrial identification where the persons depicted in the
photo array were sufficiently similar to support a finding
there was no substantial likelihood the defendant would
be singled out. The detective who presented a folder with
the photos to the confidential informant (CI) did so with
the comment that the CI might or might not know some-
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one depicted there, and moved out of the CI’s line of
vision to avoid influencing the identification process.
(County Ct, Albany Co)

People v Defilippo, 2017 NY Slip Op 05630
(3rd Dept 7/13/2017)
It is “theoretically impossible” to commit first-degree
criminal contempt without that conduct also constituting
second-degree criminal contempt. Further, there was a
reasonable basis for the jury to find that the defendant’s
behavior did not satisfy the intent element of first-degree
criminal contempt. Several of the calls made in violation
of an order of protection directing no contact referenced
the well-being of the accuser’s daughter, which the jury
could have reasonably found not to reflect an “‘intent to
harass, annoy, threaten or alarm ….’” Thus, the court’s
lesser included offense charge was proper. (County Ct,
Broome Co)

Matter of Mental Hygiene Legal Serv. v Sullivan,
2017 NY Slip Op 05656 (3rd Dept 7/13/2017)
An individual adjudicated as a “dangerous sex
offender requiring confinement” and taking part in planning meetings pursuant to Mental Hygiene Law (MHL)
article 10 proceedings is not entitled to have their lawyer
present during those meetings. The legislature did not
intend for such a person’s attorney to be either an
“authorized representative” or a “significant individual”
entitled to be present at the planning meetings as those
terms are used in MHL 29.13(b).
The only example given to define “authorized individual” in the statutory text is the parent of a minor who
can make treatment decisions for that minor. “The example accordingly suggests that an ‘authorized representative’ is one ‘authorized’ to make treatment decisions on
the patient’s behalf,” and the legislative history further
suggests that that term was intended to mean a person
who has a legal authority to make treatment decisions on
a patient’s behalf, which counsel does not.
As for “significant individual,” the term’s presence
“in a statute devoted to securing appropriate mental
health treatment and surrounded by references to parents,
relatives and friends, strongly suggest[s] that the phrase
refers to someone interested in the patient’s welfare and
knowledgeable about his or her personal situation rather
than someone tasked with providing legal counsel,”
though in individual cases attorneys may develop such
personal relationships with their clients. Further, attorneys for Mental Health Legal Services (MHLS) have no
greater claim to participate in article 10 planning meetings, as their statutory purpose of legal advocacy could
conflict with crafting medically advisable treatment for
their clients. (Supreme Ct, St. Lawrence Co)
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Dissent: The plain language of the statute establishing MHLS gives them “full access” to the facilities under
their charge when carrying out their duties as legal advocates. If the Legislature intended to give facilities the
authority to exclude MHLS employees from the planning
meetings, it could have done that explicitly (as it did with
facility employees), but it declined to do so. The majority’s concern with interference between medical and legal
goals is premature and should be addressed on a case-bycase basis.

People v Mangarillo, 2017 Slip Op 05872
(3rd Dept 7/27/2017)
To properly sentence to consecutive sentences a
defendant who has pled guilty to two counts in an accusatory instrument, the prosecution must use the facts
admitted during the allocution to show that the counts
represent separate and distinct acts. “Although our decision in People v Lamica (95 AD3d 1565 [2012]) suggests that
the facts required for consecutive sentences may be discerned from an admission reportedly made during a presentence investigation or the victim’s statement to police,
that holding should no longer be followed.” Further, the
prosecution cannot rely on the underlying felony complaints to accomplish the same goal. Here, because ”the
same act could satisfy both crimes” and “no specific date
and time for each crime were alleged in the superior court
information or plea allocution,” consecutive sentences are
not authorized. This challenge to the legality of the defendant’s sentence survived his guilty plea and waiver of
appeal.
In determining whether a statement made by the
accuser here was material for Brady purposes, “it is significant that [the statement] constitutes multiple hearsay,
that an abuse victim’s fear of the consequences following
disclosure could have been readily explained, and that the
victim provided detailed accounts to police of the sexual
abuse … which defendant admitted during the plea allocution.” (County Ct, Clinton Co)
Concurrence in Part, Dissent in Part: Case law allows
prosecutors to rely on information in a superior court
information (SCI) to prove the underlying acts are separate and distinct. As long as one or more charges in the
SCI and the felony complaint are the same, the prosecution should be able to establish the legality of consecutive
sentences by relying on the facts in the underlying felony
complaint where the defendant waived indictment and
agreed to be prosecuted by SCI.
July–October 2017

Fourth Department
In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

People v Case, 150 AD3d 1634, 54 NYS3d 475
(4th Dept 5/5/2017)
A new trial is granted on the first-degree rape and
first-degree unlawful imprisonment counts because the
prosecutor acted improperly during closing statements
by “repeatedly appealing to the jury’s sympathy, asking
the jury to do justice and protect the victim by convicting
defendant, bolstering the victim’s credibility and injecting the prosecutor’s personal opinions into the trial.
Perhaps most egregiously, in arguing that the jury should
reject defendant’s testimony that he confessed falsely to
the police because he needed to use the bathroom, the
prosecutor gave her personal opinion regarding defendant’s credibility by stating that she would sit in her own
urine rather than falsely admit that she committed a
crime.” The defendant was also denied the right to effective assistance of counsel because defense counsel failed
to object to that misconduct and also did not object to testimony regarding prior uncharged crimes and bad acts,
nor to the prosecutor’s cross-examination of the defendant on this issue.
The second-degree assault and second-degree strangulation counts are dismissed because the complainant’s
report of minor pain, a one-centimeter bruise on her arm,
and a swollen neck is insufficient to meet the physical
injury element of felony assault and strangulation. There
is sufficient evidence to convict the defendant of criminal
obstruction of breathing or blood circulation, a lesser
included offense to strangulation, but since the defendant
is entitled to a new trial, the second-degree strangulation
count is dismissed without prejudice to the prosecution to
re-present any appropriate charges. (County Ct,
Cattaraugus Co)

People v Days, 150 AD3d 1622, 55 NYS3d 544
(4th Dept 5/5/2017)
In the interest of justice, the defendant’s sentence of 25
years and five years of postrelease supervision for his
first-degree manslaughter conviction is modified to 20
years and two and a half years of postrelease supervision;
the court lacked authority to enhance the sentence when
the defendant failed to execute a written waiver of appeal
because, while waiving the right to appeal was a condition of the plea, executing a written waiver was not.
(County Ct, Onondaga Co)
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People v Farley, 150 AD3d 1627, 55 NYS3d 548
(4th Dept 5/5/2017)
The judgment convicting the defendant of first-degree
assault is not in accord with the weight of the evidence
and must be reversed. The complainant testified that he
hit the defendant when the defendant approached with
his dog, and again, repeatedly, after the defendant tried to
hit him. He also said that the defendant’s son fought with
him, and then stabbed him eight times causing life-threatening injuries. Witnesses testified to hearing arguing
between three men, and DNA evidence linked a car that
left the scene and was found crashed and abandoned to
the defendant’s son. The defendant himself called 911 and
reported an altercation with a homeless man during
which he was knocked to the ground multiple times. The
officer observed injuries to the defendant, and blood on
his shirt, later identified as that of the complainant. The
prosecution “failed to prove beyond a reasonable doubt
that defendant acted with the requisite mental culpability
to commit assault in the first degree …, or that he solicited, requested, commanded, importuned or intentionally
aided his son in committing the offense ….” (Supreme Ct,
Monroe Co)
People v Gambale, 150 AD3d 1667, 54 NYS3d 800
(4th Dept 5/5/2017)
The parole officer’s identification of the defendant
from a surveillance video of a robbery should be suppressed because the procedure was unduly suggestive
where the investigating officer called the defendant’s
parole officer to confirm that she was familiar with the
defendant, then had her report to the police station to
view the video and asked her if she recognized anyone in
it. By asking about the parole officer’s familiarity with
defendant prior to her viewing of the video, the investigator improperly suggested that the person she was about
to view was the defendant. The prosecution’s argument
that the parole officer could have selected other people
from the video lacks merit because there is only one person committing armed robbery in the video. The error
was not harmless given that the only identification presented at trial was that of the parole officer. As the court
focused only on suggestiveness, failing “to rule on the
‘separate and analytically distinct’ issue whether the identification was confirmatory,” the case is held and the matter remitted for the court to rule on that issue. (County Ct,
Monroe Co)
People v Ibarrondo, 150 AD3d 1644, 54 NYS3d 245
(4th Dept 5/5/2017)
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The court erroneously refused to suppress a written
statement made by the defendant that was “provoked or
encouraged by the presentation or discussion of evidence
suggestive of his criminal conduct, and we thus conclude
that it cannot be deemed ‘spontaneous in the literal sense
of that word as having been made without apparent
external cause’ ….” During an interview with a New York
State Department of Corrections and Community
Supervision inspector as part of a drug sale investigation,
the defendant denied any wrongdoing, but when confronted with evidence that his fingerprints were found on
envelopes containing Suboxone he admitted guilt. As
there may be other reasons on which to base denial of suppression, the decision is held and the matter remitted.
(County Ct, Livingston Co)
Matter of Adams v New York State Dept. of Corr. &
Community Supervision, 151 AD3d 1770, 56 NYS3d 409
(4th Dept 6/9/2017)
Although the petitioner failed to preserve the contention raised in his CPLR article 78 petition (that the
determination in a prison disciplinary hearing was not
supported by sufficient evidence) the judgment is “modified with respect to the first misbehavior report by granting the petition in part because respondent failed to preserve and photograph the alleged contraband in violation
of Department of Corrections & Community Supervision
Directive No. 4910A ….” The finding that the petitioner
violated inmate rules 113.23 and 114.10 is annulled and
the respondent must expunge references to those violations from the petitioner’s institutional record. (Supreme
Ct, Erie Co)
People v Hayward-Crawford, 151 AD3d 1584,
55 NYS3d 562 (4th Dept 6/9/2017)
The cumulative effects of the prosecutor’s improper
comments prejudiced the defendant and denied her a fair
trial. During jury selection the prosecutor “inquired if
defendant ‘look[ed] like an arsonist’”; suggested during
cross-examination that the defendant was incarcerated by
inquiring about her inability to post bail, and also asked
about the conviction of her codefendant husband and his
criminal history; and during summations made comments about the defendant’s husband’s failure to testify to
her financial condition and again suggested that he was
convicted of the same crime and currently incarcerated.
The defendant’s convictions for arson, attempted insurance fraud, and conspiracy are reversed and a new trial is
granted. (County Ct, Ontario Co)
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Matter of Kleinbach v Cullerton, 151 AD3d 1686,
__ NYS3d __ (4th Dept 6/9/2017)
The court erred by issuing an order that stopped visitation between a father and his child and contained the
condition that he “obtain a report from a therapist regarding the impact that his visitation would have on the subject child.” The record does not support a finding that visits are detrimental to the child. The court incorrectly concluded that the child’s reduced anxiety throughout the
school year was linked to a reduction in visits.
Additionally, “we agree with the father that the initial
Attorney for the Child (AFC) violated his ethical duty to
determine the subject child’s position and advocate zealously in support of the child’s wishes, because that AFC
advocated for a result that was contrary to the child’s
expressed wishes in the absence of any justification for
doing so.” Before speaking to the child the AFC announced that he would be substituting his judgement for
that of desires of the child despite a lack of circumstances
where substitution is allowed. The child was subsequently assigned new counsel who “has advocated in accordance with the child’s wishes.” The matter is remitted for
a new hearing on visitation with the requirement of completion of mental health evaluations of the parents and the
child. (Family Ct, Genesee Co)

car; as the defendant could have refused to be transported by the police, the “safety pat-down” was unlawful. The
court did not rule on whether the search was a lawful
search incident to an arrest. The suppression of all evidence requires that the indictment be dismissed. (County
Ct, Livingston Co)
People v Santos, 2017 NY Slip Op 04600
(4th Dept 6/9/2017)
The evidence is legally insufficient to support the
defendant’s first-degree assault conviction because it does
not establish that the complainant suffered “‘serious
physical injury’” as defined by the Penal Law. The jury
saw the scars on the complainant’s legs, but “‘the record
does not contain any pictures or descriptions of what the
jury saw so as to prove that these scars constitute serious
or protracted disfigurement’” and his testimony that he
“‘feel[s] pain in [his] leg’ in cold weather” does not establish that there is “‘protracted impairment of health’ ….”
The evidence is legally sufficient to support the lesser
included offense of second-degree assault and the matter
is remitted for sentencing on the judgment as modified.
(County Ct, Onondaga Co)
People v VanHooser, 2017 NY Slip Op 04717
(4th Dept 6/9/2017)

The court erred by failing to consider jail time credit
in setting the expiration date on the order of protection.
The unpreserved issue is reviewed in the interest of justice
and the matter is remitted for the court to modify the expiration date in accordance with CPL 530.13(4)(A). (County
Ct, Onondaga Co)

The order denying the defendant’s motion to vacate
judgment is reversed and the matter remitted for a hearing because “whether defense counsel determined if
defendant had a right to withdraw the plea and, if so,
whether he communicated that information to defendant”
are factual issues raised by the defendant requiring a
hearing pursuant to CPL 440.30(5). (Supreme Ct, Onondaga Co)

People v Richards, 2017 NY Slip Op 04668
(4th Dept 6/9/2017)

People v Holloman, 2017 NY Slip Op 05015
(4th Dept 6/16/2017)

The court erred by refusing to suppress physical evidence found on the defendant’s person because the prosecution did not establish that the officer conducted a lawful safety pat-down, contrary to the court’s finding. When
the officer found that there was a warrant for the defendant, a passenger in a vehicle whose driver was arrested,
he arrested the defendant and conducted a search that
revealed cocaine and other evidence. The deputy admitted at the suppression hearing that he did not attempt to
determine if the warrant was “‘still valid,’” and the prosecution did not produce the warrant. Absent proof of a
valid and outstanding warrant, the prosecution failed to
establish the legitimacy of placing the defendant in the

The court’s failure to provide defense counsel meaningful notice of a substantive jury note was a mode of
proceedings error requiring reversal of the defendant’s
first-degree aggravated unlicensed operation of a motor
vehicle conviction. While defense counsel was excused
from the courtroom, the jury sent three notes. One said
“‘we the jury request a copy of the wording of the law.’”
The prosecution is incorrect that the note was ministerial
and not substantive because “the court would have been
prohibited from providing the jury with either a copy of
the statute, or a copy of its jury instructions, without the
consent of defendant ….” (Supreme Ct, Monroe Co)

People v Lopez, 151 AD3d 1649, 56 NYS3d 397
(4th Dept 6/9/2017)
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People v Colon, 2017 NY Slip Op 05343
(4th Dept 6/30/2017)
The defendant’s guilty plea to six counts of seconddegree burglary is vacated and the matter remitted for
further proceedings on the indictment because the court
erroneously denied the defendant’s motion to withdraw
his guilty plea. The plea was not knowingly, intelligently,
and voluntarily entered where the court erroneously
advised the defendant regarding the consequence of the
plea. The defendant specifically asked for assurance that
he could raise on appeal the sufficiency and admissibility
of the evidence before the grand jury and the court incorrectly assured him that he could. (County Ct, Erie Co)
People v Hargis, 2017 NY Slip Op 05363
(4th Dept 6/30/2017)
The judgment is reversed and a new trial granted
because the defendant’s challenge for cause based on a
prospective juror’s statements was improperly denied.
Asked “whether she thought that she ‘would have to hear
from [defendant] in order to determine what the verdict
should be,’” the prospective juror said twice that she
would like to hear from everyone involved. This “suggested that defendant had an obligation to testify, thereby
casting serious doubt on” the prospective juror’s ability to
render an impartial verdict. Furthermore, her silence during the court’s question to the panel “whether anyone
‘needs to hear from the defendant or must hear from the
defendant before he or she renders a verdict’” is not an
unequivocal assurance of impartiality. The defendant ultimately exercised a peremptory challenge against this
juror and exhausted her peremptory challenges, mandating reversal based on the error. (County Ct, Jefferson Co)
People v Johnson, 151 AD3d 1950, 54 NYS3d 902
(4th Dept 6/30/2017)
The court “erred in calculating the three-year period
under risk factor 10, recency of prior felony or sex crime,
from the date of sentencing rather than the date of the
plea ….” As a result, the risk assessment score is reduced,
and the defendant’s presumptive level is modified to level
two risk pursuant to the Sex Offender Registration Act.
(Supreme Ct, Monroe Co)
People v Sprague, 2017 NY Slip Op 05347
(4th Dept 6/30/2017)
The indictment was multiplicitous and several counts
of the indictment must be dismissed because it charged
separate counts of first-degree sexual abuse for incidents
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in which the defendant allegedly touched the complainant’s vagina and the complainant simultaneously
touched his penis. A defendant may not be charged with
separate counts “for each instance of unlawful sexual contact where the instances of sexual contact constitute ‘a
single, uninterrupted criminal act’….” “Charging two separate counts under those facts was improper inasmuch as
the actions alleged in each pair of counts constituted a single, uninterrupted criminal act.” (County Ct, Genesee Co)
People v Gates, 2017 NY Slip Op 05549
(4th Dept 7/7/2017)
“[The] defendant is not precluded from challenging
the court’s suppression ruling simply because he did not
request that it be memorialized in writing ….”
“[N]ervousness, fidgeting, and illogical or contradictory
responses to level one inquiries do not permit an officer to
escalate an encounter to a level two De Bour confrontation….” The Trooper escalated the encounter to level two
by asking about the content of bags in the defendant’s car
when there was no founded suspicion of criminality. The
defendant’s plea is vacated and since our decision results
in suppression of all evidence, the indictment is dismissed. (County Ct, Jefferson Co)
Dissent: “[B]ased upon defendant’s apparently
untruthful responses to level one inquiries, the Trooper’s
observation of the sagging trunk and the number of bags in
the backseat, the nervous demeanor of defendant and the
passengers, and the Trooper’s experience that illegal contraband was transported on that route, the Trooper had a
founded suspicion that there was criminal activity afoot….”
People v Mattice, 2017 NY Slip Op 05558
(4th Dept 7/7/2017)
The defendant’s sentence to a five year determinate
sentence and three years postrelease supervision for his
conviction on three counts of third-degree criminal sale of
a controlled substance is illegal where the presentence
report indicates that the defendant has a prior felony conviction within the 10 years preceding. The prosecution
failed to file the requisite second felony offender statement in accordance with CPL 400.21 following which, if
appropriate, the court would be required to sentence
defendant as a second felony offender. In any case, if the
defendant was properly sentenced as a first felony drug
offender, “imposition of three years of postrelease supervision is illegal because the applicable period for such an
offender upon conviction of a class B felony is ‘not less
than one year and no more than two years’….” (County
Ct, Ontario Co)
Volume XXXII Number 3
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People v Reeves, 2017 NY Slip Op 05526
(4th Dept 7/7/2017)
The prosecution did not rebut the presumption of
unreliability of the pretrial identification created by the
absence of the photograph viewed by the undercover officer where the court refused to admit it based on discovery
violations and it was the “linchpin to the undercover officer’s identification of defendant ….” The prosecution did
not adduce evidence regarding how the photograph was
obtained and the confidential informant (CI) did not testify; the officer could not recall whether the CI provided
any specific information other than the name “‘Kevin
Reeves’”; and the officer did not testify to any specifics
about the criteria used for, or other results generated from,
a search of the law enforcement database for the name
provided. The dissent improperly injects “suggestiveness” into the decision when the issue is improper or
unlawful acquisition of evidence (CPL 710.20); casts an
improper burden on the defendant; and relies on a photograph that was not admitted into evidence and inaccurately suggests that the defendant was obligated to challenge that photograph.
We decline to restrict CPL article 710 to “‘suggestiveness’” because the “‘linchpin’ in determining the admissibility of a pretrial identification at a trial is reliability.’”
The judgment is reversed, the part of the defendant’s
motion seeking suppression is granted, and a new trial is
granted. (County Ct, Onondaga Co)
Dissent: “I do not believe that there is any legal basis to
suppress identification testimony of a witness based on the
alleged unreliability of the witness’s identification unless
the identification is the product of unduly suggestive police
procedures ….” The judgment should be affirmed. The
defendant never argued that the photograph was of another
person, or that the identification of him was unreliable. The
majority is reversing the conviction and suppressing evidence on a ground not raised by the defendant.
People v Samuel, 2017 NY Slip Op 05542
(4th Dept 7/7/2017)
The judgment must be modified as to the defendant’s
conviction on counts 9 and 10 charging second-degree
criminal possession of a weapon. The defendant was not
indicted on count 9 and “[i]t is well settled that ‘[t]he New
York State Constitution guarantees that “[n]o person shall
be held to answer for a[n] infamous crime . . . unless on
indictment of a grand jury”’….” Although he was charged
on count 10, the jury did not render a verdict on that count
and “[i]t is well settled that a jury’s failure to render a verdict upon every count upon which it was instructed to do
so ‘constitutes an acquittal on every count on which no
July–October 2017

verdict was rendered’….” Count 10 is dismissed.
(Supreme Ct, Monroe Co)

People v Frederick, 2017 NY Slip Op 05917
(4th Dept 7/27/2017)
In the interest of justice the judgment is modified to
three concurrent, determinate terms of incarceration of
four years and three years of postrelease supervision. The
defendant’s sentence to nine years of incarceration and
three years of postrelease supervision is unduly harsh and
severe under the circumstances of the his conviction of
three counts of third-degree criminal possession of a controlled substance. (County Ct, Oswego Co)

People v Marchant, 2017 NY Slip Op 05918
(4th Dept 7/27/2017)
The prosecution did not prove that the defendant
“lacked a subjective belief that her use of deadly physical
force was necessary to protect herself against decedent’s use
or imminent use of deadly physical force, or that ‘a reasonable person in the same situation would not have perceived
that deadly force was necessary’….” Although the decedent
did not have a weapon, credible evidence showed he was
engaged in an argument with the defendant while in a
drunken rage; threatened “‘trouble’” if the police were sent
to the home; forced open doors in the apartment to get to
the defendant and did not stop pursuing her when she
picked up the weapon; and eventually cornered her in the
bathroom and pulled her hair to prevent her from leaving.
“[T]he jury ‘failed to give the evidence the weight it should
be accorded’….” (County Ct, Niagara Co)
Dissent: The defendant used more force than necessary and the jury could have reasonably believed that the
defendant lacked a reasonable belief that she was under
deadly attack. Evidence that the decedent pulled the
defendant’s hair and forced himself into the bathroom,
did not amount to deadly force, and the prosecution
“effectively ‘disproved the justification defense beyond a
reasonable doubt’….” 

Defender News

(continued from page 9)

prison uprising; Gradess worked with the Forgotten
Victims of Attica as noted above, p. 3 and Hammock had
been a special assistant attorney general for 18 months following the uprising, trying unsuccessfully to prosecute
state personnel responsible for the deaths and injuries
inflicted in the retaking of the prison by the State.
NYSDA joins others in grieving the loss of this voice
for justice, remembers Ed’s many contributions, and
extends sympathy to the many who loved him. 
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