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Defender News

Amid Causes to Celebrate, Much

Remains to be Done

Over halfway through 2021, reasons to celebrate exist
even as public defense clients confront continuing horrors
in the family and criminal legal systems. Items in this
issue demonstrate that good news has often accompanied
or been followed by a “but” that signifies more work to be
done. From legislative actions and appellate opinions to
the waxing and waning of COVID-19, clients and lawyers
have experienced changes both transitory and permanent
in 2021. NYSDA has worked to help defenders maneuver
through these changes, and will continue to do so.

Active Legislature and Resistant
Opponents Provide Challenges

Pushback against reform by law enforcement and
others on one hand, and on the other hand an appetite for
more reform in the wake of continuing revelations about
structural racism and discrimination against individuals
based on gender identity, etc., have created ongoing chal-
lenges in legal procedures and in legislative advocacy.
This has left clients sometimes adrift at the far end of
change and reformers sometimes caught in maelstroms
circling unwelcome legislative and regulatory status quos.

Continuing Assistance as to DLSRA, Discovery,
and More

The last issue of the REPORT in 2020 described a number
of new laws, including the Driver’s License Suspension
Reform Act (DLSRA). It also discussed continuing imple-
mentation issues with earlier reforms, particularly dis-
covery, the opening up of police disciplinary records, and
bail. NYSDA has continued to provide information and
training on these issues. Many editions of News Picks
from NYSDA Staff contained at least mention of some
aspect of discovery—from litigating certificates of com-
pliance to suspension of deadlines due to the COVID-19
emergency.

NYSDA provided information on the DLSRA, includ-
ing a chapter amendment, as it became available. The act
went into effect on June 29th. The July 2nd edition of
News Picks included links to a Practice Advisory on
the DLSRA from Ranit Patel at The Bronx Defenders;
Monthly Installment Payment Plans for Vehicle & Traffic
Offenses on the NYS Unified Court System website;
Traffic Ticket Payment Plans from the NYS Department of
Motor Vehicles; and a press release issued by the Fines
and Fees Justice Center. CLE webinars during the Annual
Meeting and Conference, described further below, cov-
ered this and other legislation.

Important Bills Were Awaiting Signature When
Governor Resigned

As the REPORT went to press, Governor Andrew
Cuomo had announced his resignation amid growing
scandals; Lt. Governor Kathy Hochul was poised to take
the reins of the State. At that time, bills that had passed
the Legislature, as described in the June 21st edition of
News Picks, were awaiting gubernatorial action. NYSDA
and other advocates for justice continue to call for bills
they support to be signed.

54th Annual Conference: Sharing

Information and Collegiality Remotely

NYSDA held its 54th Annual Conference the last
week in July 2021. A full menu of continuing legal edu-
cation (CLE) credits, awards, NYSDA’s meeting of the
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like Creative Antiracist Litigation Strategies in the Court-
room; Being Good Allies: Supporting our Colleagues from
Impacted Communities; Strategies to Keep and Return
Children Home in Family Court Article 10 Cases; and
2021 Legislative Update: Marijuana Legalization, Parole
Justice, and More. The program included annual staples,
like Tim Murphy’s summary of criminal law and proce-
dure developments in the New York Court of Appeals and
Kent Moston’s U.S. Supreme Court update.

Public Defense Community, Lawyers and
Offices, Recognized

NYSDA'’s 2021 Jonathan E. Gradess Service of Justice
Award recognized the entire Public Defender Com-
munity. Named to represent the many defenders—offices,
staff lawyers, and assigned counsel serving clients unable
to afford counsel in criminal and family matters—who
went above and beyond during the pandemic were:

¢ Chelsea Carter, Assistant Public Defender, Ontario
County Public Defender’s Office;

e Tracey Chance, Schenectady County Conflict De-
fender;

e Adele Fine, Family Court Bureau Chief, Monroe
County Public Defender’s Office;

* Yung-Mi Lee, Legal Director, Criminal Practice,
Brooklyn Defender Services;

¢ The Legal Department, The Bronx Defenders;

* Miriam Mack, Policy Counsel, Family Defense Prac-
tice, The Bronx Defenders;

¢ Nila Natarajan, Supervising Attorney & Policy Coun-
sel, Family Defense Practice, Brooklyn Defender
Services; and

e St. Lawrence County Public Defender’s Office.

Also during the July 28th award presentations, Arline
L. Hanna, Second Assistant Public Defender in the Wayne
County Public Defender Office, received the 2021 Kevin
M. Andersen Memorial Award. This honor, created by the
Genesee County Public Defender Office, goes to an attor-
ney in practice less than fifteen years who practices in
public defense and “exemplifies the sense of justice,
determination, and compassion” that were its namesake’s
hallmarks.

New and Incumbent Members Elected to
Board of Directors
The NYSDA membership elected a slate of 15 people

to the Board of Directors, including eight individuals new
to the Board, on July 28, 2021.

* Pamela Zimba, a Program Assistant within the
Gender, Racial, and Ethnic Justice Department of the
Ford Foundation whose current areas of focus are
reproductive justice and mass incarceration, received
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Arline L. Hanna (l)
received the 2021
Kevin M. Andersen
Award; it was present-
ed virtually by Jerry
Ader, Genesee County
Public Defender (not
pictured), whose office
created the award, and
delivered by Wayne
County Public
Defender Andrew
Correia (r), who nomi-
nated Hanna, who is
Second Assistant Public
defender in that office.

her Associate’s Degree in Liberal Arts from Bard
College through the Bard Prison Initiative (BPI); she
began her work at the Ford Foundation in a fellow-
ship position in partnership with BPI shortly after
her release.

* Courtney S. Radick, a partner in the Oswego law firm
of Amdursky, Pelky, Fennell & Wallen, P.C., has a
general practice of law with concentrations in
workers’ compensation, matrimonial and family law,
criminal defense, criminal and civil appeals, and
adoption. She teaches the Pro Se Divorce Clinic
through the Legal Aid Society of Mid-New York and
is active in several organizations, including currently
representing the Fifth Judicial District as a member

of the New York State Bar Association House of
Delegates.
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e Scott D. Levy, Chief Policy Counsel at The Bronx
Defenders, oversees the office’s public policy agenda,
coordinating and advancing policy reform work
across the criminal, family, social work, immigration,
and civil practices, supervising an interdisciplinary
team of advocates working on legislative and policy
campaigns at the federal, state, and city level. He was
the 2016 recipient of the Kevin M. Andersen
Memorial Award.

¢ Kevin Kelly runs FLXLaw.com in Ithaca, doing most-
ly criminal defense, DWI, and student affairs, and is
on several assigned counsel and attorneys for chil-
dren panels. He is the Tompkins County Bar
Association President and the New York State Bar
Association’s Criminal Justice Section Sixth District
Representative, and has other relevant experiences
including work at Prisoners’” Legal Services of New
York, Legal Assistance of Western New York, and
eight years as Board President of Opportunities,
Alternatives & Resources of Tompkins County.

e Izel Fortunato, litigator and public defender with The
Legal Aid Society, has served as an Administrative
Law Judge for the Board of Parole adjudicating
parole revocation hearings and has advocated for
Black and brown people from underserved commu-
nities in a number of ways, including with Big
Brothers Big Sisters of America, iMentor, Students
First NY, the Parole Preparation Project, and propo-
nents of the HALT (Humane Alternative to Long-
Term) Solitary Confinement Act.

e Nancy J. Farrell, an assistant public defender in
Ontario County who was previously Supervising
Attorney for the Family Court Program at the
Hiscock Legal Aid Society in Syracuse and has pre-
sented many CLE programs on family court topics,
has also represented individuals in Veterans Treat-
ment Court and engages in volunteer work including
at her local volunteer fire department.

* Carrie W. Bleakley, Conflict Defender and Assigned
Counsel Administrator in Ontario County, began
work in public defense shortly after graduating from
law school; she chairs the Assigned Counsel Com-
mittee of the Chief Defenders Association of New
York and is active in community organizations, such
as the Boys & Girls Club of Geneva, for which she is
currently Vice-Chair.

e Zamir Ben-Dan, staff attorney with the Community
Justice Unit at The Legal Aid Society in New York
City and a Representative of the Black Attorneys at
Legal Aid caucus, also teaches law and writes law
review articles; his emerging scholarship focuses on
issues surrounding criminal justice, racism, and the
courts.
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Criminal and family defense training programs
are listed on NYSDA's Statewide
Public Defense Training Calendar at

www.nysda.org/page/NYStatewideTraining

Members reelected to the Board include Joseph R.
Lentol, who was initially appointed at the end of his long
career in the NYS Assembly; he chaired the NYS Assem-
bly Codes Committee for many years and supported
many justice reforms and NYSDA efforts during his leg-
islative tenure. Other Board members entering new terms
are: Marsha C. Weissman, John C. Turi, Jared M. Trujillo,
Steven ]. Hyman, Susan R. Horn, and Richard M.
Greenberg. A full list of Board members can be found on
the NYSDA website.

Board Resolution Honors William J. Leahy

At a meeting held just prior to the Annual Con-
ference, NYSDA’s Board passed a Resolution Commend-
ing William J. Leahy Following His Retirement as Director
of the Office of Indigent Legal Services. Leahy, who
announced in February that he was retiring effective June
1st, was the inaugural ILS Director. As the resolution
noted, he “oversaw the explosive growth of ILS following
its designation as the implementing authority for the his-
toric Hurrell-Harring settlement in which New York State
acknowledged its duty to ensure effective assistance of
counsel in criminal matters” and its continuing growth as
additional state funds were made available for distribu-
tion to improve public defense in criminal matters. Leahy
also “steadfastly worked to implement and expand state
oversight and funding of public defense representation in
the family legal system”; just two days before he
announced he would step down when his term expired,
he provided testimony at a legislative budget hearing that
included a request for funding for parental representation
(and support for NYSDA’s budget, which was greatly
appreciated). While the $5 million requested for family
defense was not appropriated, the budget did include
family defense for the first time, in the amount of $2.5 mil-
lion. NYSDA again congratulates Bill on his successes and
wishes him well!

Convening Was Just One Form of Assistance to
Chief Defenders

A Chief Defender Convening was held, as is tradi-
tional, during the Annual Conference. These gatherings
provide an opportunity for those who head public
defender, legal aid, and assigned counsel programs to
hear information from NYSDA and other Chiefs and to
share information and strategies. During the pandemic,

Public Defense Backup Center REPORT | 3


https://www.nysda.org/page/BoardAndStaff_

Defendel‘ NeWS continued

NYSDA intensified its efforts to assist Chief Defenders.
The Backup Center initiated blast emails and digital dis-
cussions about COVID-19 developments affecting clients,
law, and/or attorneys; participated whenever possible in
meetings of the Chief Defenders Association of New York;
and responded to an increased number of individual chief
requests for information or assistance.

Bail and COVID-19 Intersect

As public defense advocates struggled to deal with
both procedural changes resulting from the pandemic and
implementation of bail law changes, issues relating to
stopping the spread of COVID-19 and pretrial release
issues intersected in a variety of ways. Clients held on
bail, legally or otherwise, could not communicate with
their attorneys if COVID-19 restrictions deprived them of
access to in-person visits, or even to phones or other
means of communicating that ensured both privacy and
protection from the virus.

Claims were made that COVID-19 and bail reform
together created a “perfect storm” of releases that fueled a
rise in gun violence, but a Gothamist article showed data
did not back up those claims. The former President of the
District Attorneys Association of the State of New York
has claimed that only bail reform, not COVID-19, is at the
root of gun violence; others dispute the connection, as
noted in a Times Union on July 25, 2021. Among those
quoted in defense of bail reform was NYSDA Board mem-
ber Jared Trujillo. Meanwhile, days earlier and across the
state, as reported in the Lockport Journal, groups represent-
ing sheriffs and police chiefs called for the State to “pro-
duce a comprehensive evaluation of recent modifications
to the bail statutes to determine the impacts on public
safety,” claiming the lack of number-crunching showed
“they don’t want you to see what is there ....” A
spokesperson for the Division of Criminal Justice Services
(DCJS) “maintained the reasons for the surge in shootings
are more complex than the bail changes.” The Office of
Court Administration’s webpage on pretrial release data
advised that COVID-19 required the rescheduling of
arraignments for a significant number of Desk Appear-
ance Ticket cases, which therefore were not included in
the data file until arraignment had occurred. Earlier in
July, a national news agency looking at varying research
reports, said that “[d]espite these disagreements, CNN
has seen no clear evidence to support [U.S. Sen. Lindsey]
Graham’s insinuation that the small number of bail
reforms in the US have played a role in the increase in vio-
lent crimes throughout major cities in the country.”

An August 4th item in The Batavian seeking to rebut
an article published by The Marshall Project about the pro-
priety of a delayed sentence included debate about the
effect of bail reform and COVID-19 on initially-declining
jail population numbers. An op-ed in City Limits by
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Jonathan Lippman and Courtney Bryan calling for
reduction in the number of people jailed and the closing
of New York City’s Rikers Island said that links between
bail reform and gun violence increase had been
debunked, and that the number of people held at Rikers
while awaiting trial “(about 85 percent of the current pop-
ulation)” could be safely reduced by providing services or
utilizing supervised release. As for COVID-19 having
increased the population, they said, policymakers should
“work together to swiftly end the enormous (and under-
standable) case backlogs ....”

Recently, the New York Law Journal reported that a fed-
eral judge had “ordered a criminal defendant to be vacci-
nated as a part of her bail package.” The judge said that
while “he had no authority to ‘second-guess’ the Bureau
of Prisons’ apparent policy of allowing detainees to forgo
vaccination if they so choose,” he “had a ‘responsibility” to
set bail conditions that will “prevent a danger to the com-
munity, in this case, an increased risk of infecting other,
innocent people” ....”

NYSDA continues to monitor developments and
advise the state public defense community about these
issues.

Avoid Complacency About Risk

Assessment Algorithms

“Predicting human behavior is tricky, and the use of
risk assessment instruments has been the topic of debate
among policy makers, community advocates, academics,
and formerly incarcerated persons.” So says Olin Moyd
in “Racial Disparities Inherent in America’s Fragmented
Parole System,” in the Spring 2021 issue of Criminal Justice
(American Bar Association magazine). This is not news to
long-time readers of the REPORT and News Picks from
NYSDA Staff. NYSDA has repeatedly noted studies and
observations raising concerns about supposedly neutral,
only sometimes “well-validated,” actuarial instruments
used in whole or in part to make decisions about individ-
uals’ liberty based on predictions of future behavior. See
e.g. the July 31, 2015, edition of News Picks. And questions
about the tools keep arising.

Risk Assessment Instruments Affect Immigrants’
Release

A recent example of risk assessment problems is dis-
cussed in a June 30, 2021, article entitled “the Danger of
Rigged Algorithms: Evidence from Immigration Deten-
tion Decisions.” The author’s examination of data showed
that a change to the algorithmic tool used to help US
Immigration and Customs Enforcement (ICE) officials
make decisions about detention or release of immigrants
in ICE proceedings reduced release decisions from around
10% to around 5% of all decisions. The findings are said to
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“advance the growing literature on human-algorithmic,
or algorithm-in-the-loop” decisionmaking ..., as well as
the literature on managerial control of law enforcement
officers.” [Footnote omitted.] Humans may blatantly rig
algorithms, as in the ICE changes noted above, and may
fail to “calibrate their reliance on the risk assessment
based on the risk assessment’s performance,” the article
says. People using instruments may selectively ignore
predictions in biased ways or, as the new study is said to
show, may “continue to follow the recommendation of the
algorithm even if the managers of the tool uncouple the
recommendation from any meaningful risk prediction.”
Managers may exploit human tendencies by rigging algo-
rithms to achieve desired results.

The article appears to underscore the already-known
need for lawyers to seek to access, and to understand and
challenge, the algorithms underlying actuarial risk assess-
ment tools used to make decisions about clients. But there
are also times when use of a tool, even perhaps a flawed
one, may be advantageous, as noted in a different article
about release of immigrants.

This article in Bender’s Immigration Bulletin concerns
federal bail decisions. It posits that pretrial services offi-
cials are failing in their duty to timely collect, verify, and
report information relevant to the risk of flight or danger-
ousness, resulting in delays that coerce waivers of rights
by immigrants. The article “recommends early screening
of equities favoring pretrial release, active participation
by attorneys in initial appearances in order to obtain time-
ly pretrial interviews, and utilizing Pretrial Services” own
risk assessment tool to establish the low risks undocumented
immigrants pose when released.” [Emphasis added.] While
recognizing that actuarial risk assessment instruments
“are not without their critics,” the article says that the
Pretrial Services Risk Assessment Tool (PTRA) “does not
treat undocumented immigrants any differently than doc-
umented immigrants, and only slightly different from cit-
izens,” and “gives greater consideration to youth, lack of
education, and multiple prior failures to appear than to
immigration status” so that attorneys advocating for
clients” pretrial release may want to “assert the PTRA,
which strongly favors the release of undocumented immi-
grants, against pretrial services officers’ blanket recom-
mendations for detention.”

SORA Risk Assessment System and Instrument
Need Reform

Earlier this year, Judge Daniel Conviser set out in the
New York Law Journal a clear case for reforming New
York’s system for evaluating, under the Sex Offender
Registration Act (SORA), the risk that a person convicted
of a sex offense will reoffend. The two-part article outlines
“the significant flaws of the sex offender risk assessment
instrument” [RAI] and explains why those “deficiencies
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NYSDA CLE Remains Virtual
In light of the ongoing issues presented by
COVID-19, NYSDA is continuing to offer
CLE training programs in webinar format.
Future webinars will be noted on our
NY Statewide Public Defense Training Calendar.

are not adequately corrected by court departure determi-
nations.” In Part I, Conviser notes his own extended deci-
sion in the Supreme Court case of People v McFarland, 29
Misc 3d 1206(A) [2010], as well as a report from New York
City Bar on proposed legislation to amend SORA with
regard to risk assessment. Describing how valid sex
offender risk assessments are made, and how the RAI
works—it looks like an actuarial risk assessment instru-
ment but is not—he calls out in great detail the lack of cor-
relation between RAI scores and risk data. Conviser notes
the “distorted impacts” of “suggested departures” includ-
ed in the Sex Offender Risk Assessment Guidelines and
Commentary, which have been found mandatory. The
lack of validation studies, the essential lack of amend-
ments to the RAI since its creation in 1996, and the RAI’s
lack of most significant actuarial factors that do correlate
to risk are among other critiques offered in Part I. The
Static-99R risk assessment instrument is discussed but not
criticized; a validation study released through Frontiers in
Science as the article was being published and a field
study of the Static-99R and another instrument, released
in August, may be of interest.

Part II of Conviser’s article elaborates on problems
with “departures” under the RAI’s guidelines and com-
mentary. One example is age, “perhaps the most robust of
all actuarial risk factors,” which is poorly addressed in the
RAI (and statutory language); courts have failed to
address that, consistently upholding rejections of down-
ward departure motions made by offenders in their 50s
through 70s. Another example is how offenses against
family members are considered. While offenses being of
this nature indisputably reduces actuarial risk of reof-
fending, courts have consistently considered them aggra-
vating rather than mitigating factors and rejected consid-
eration of them in support of downward departures,
sometimes on moral grounds.

Conviser says that all three government branches
could take steps to improve current SORA risk assessment
policy. The Board of Examiners of Sex Offenders, which
created the RAI, could unilaterally modify it to correct
problems. The Legislature could require development of a
“‘validated risk instrument” under SORA and study how
well it predicts recidivism.” Court deference is another
problem that needs to be solved, he notes. He concludes
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that the only way to correct the system is “by using qual-
ified experts, one for each side in a contested SORA pro-
ceeding, to make risk assessments; combine that with a
system which allows judges to assess the harm an offend-
er would cause by re-offending and have judges make
final decisions which incorporate both their value judg-
ments and the science reflected in expert evaluations.”
Whether one agrees with the ultimate conclusion of this
article or note, it may provide information and inspiration
for lawyers representing SORA clients.

An ethics opinion from the Unified Court System’s
Advisory Committee on Judicial Ethics on Sept. 10, 2020,
addressed a question about the propriety of a full-time
judge presenting such an article. Citing prior opinions
about judicial writing, the Committee said in Opinion 20-
136 that, subject to generally applicable limitations on
judicial speech and conduct, writing and seeking publica-
tion of such an article was permissible.

News Picks: Information in the Inbox
(and on the Web)

During the pandemic, procedures and applicable law
changed frequently. NYSDA’s Backup Center has
responded by providing more information via the elec-
tronic newsletter News Picks from NYSDA Staff. During
the official state emergency, News Picks provided the
most recent Executive Orders, memos from the Chief
Judge, and other directives and developments, including
news about COVID-19 in jails and prisons. All public
defense programs and NYSDA members who provide
email addresses receive News Picks via email. Each edi-
tion is also posted on the News Picks webpage. Preparing
the enlarged editions and other pandemic issues eroded
the time available for the REPORT, as the dates on this
issue show.

Below are summaries or updates of some non-pan-
demic-related News Picks items.

NYSDA Launches DVSJA Attorney Support
Project

NYSDA announced its Domestic Violence Survivors
Justice Act (DVSJA) Attorney Support Project, created
with the support of the DVSJA Statewide Task Force and
Brooklyn Law School’s Survivor Justice Project. Direct
support services for attorneys working on DVSJA cases,
including PL § 60.12 sentencing cases and CPL § 440.47
resentencing cases, are available. Contact Stephanie J.
Batcheller, NYSDA Senior Staff Attorney, at (518) 465-3524
x41 or sjbatcheller@nysda.org. For more information,
please see the Attorney Support Project flyer and DVSJA
web resources.

Among cases included on the resources page is People
v Addimando (2021 Slip Op 04364 [2nd Dept 7/14/2021]).
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As reported in News Picks, the appellate court reduced
the sentence of Nicole Addimando, who had been con-
victed of killing her abusive partner, rejecting the lower
court’s “methodology, approach, application, and analy-
sis of the three factors, as set forth under Penal Law
§ 60.12(1).”

News Picks Includes Items Relevant to Parental
Defense

Court Decisions Affecting Family Defense

Among decisions of interest to family defenders this
year was Matter of Messiah RR., 190 AD3d 1055 (3rd Dept
1/7/2021), in which the Appellate Division affirmed a
Sullivan County family court’s dismissal of neglect and
derivative neglect petitions against the mother, and
ordered the subject child returned because the county
failed to meet its burden. The decision is a reminder that
“‘[a] finding of neglect is premised upon a finding of seri-
ous or imminent harm to the child, not just on what might
be deemed undesirable parental behavior” ....”

Another family law related decision was Matter of
Renee S. v Heather U. (195 AD3d 1170 [3rd Dept 6/10/2021]),
in which a Family Court Act (FCA) article 6 custody pro-
ceeding was remitted, based on the court’s failure to
advise the respondent grandmother of her statutory right
to counsel in violation of FCA 262. Following remittitur,
the Appellate Division said that while the court below
“has now inquired into the grandmother’s financial cir-
cumstances as of March 2017 and has determined that she
was eligible for assigned counsel as of that date,” which
“determination would ordinarily compel us to reverse the
amended order on appeal and remit the matter for a new
fact-finding hearing on the grandmother’s petition, with
counsel assigned to represent her thereat,” the appeal had
meanwhile become moot.

The decision by the U.S Supreme Court in Fulfon v
Philadelphia (__ US __, 141 SCt 1868 [6/17/2021]), while
troubling, was narrowly drawn. The high court found that
Philadelphia’s refusal to renew the foster care contract of
Catholic Social Services (CSS), because CSS would not cer-
tify same-sex couple as foster parents, unconstitutionally
burdened CSS’s free exercise of religion in violation of the
First Amendment. As was stated in the News Picks dis-
cussion of the case, “[w]hile the decision was unanimous,
two concurring opinions—one of which concurred only in
the judgment—demonstrate that the court is not unified
in its approach to the issue; three concurring conservative
justices, as the AP article notes [hyperlink added], would
have gone farther.” NYSDA advised that “[f]lamily
defenders with clients in same-sex relationships (or in
unmarried relationships, which CSS also refused to cer-
tify), may want to familiarize themselves with Fulton even
if local agencies do not currently have policies like CSS’s,
as the decision may spark more.”
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The Appellate Division, in Matter of Calvin L.W. (196
AD3d 1181 [4th Dept 7/16/2021]), unanimously reversed
a decision on default to terminate the mother’s parental
rights, saying, “[blecause there is no indication in the
record that the mother’s attorney informed her that he
was seeking to withdraw as counsel, the court should not
have relieved him as counsel ....” NYSDA reminds all
attorneys that the New York Rules of Professional
Conduct, Rule 1.16, provides that withdrawal should not
have a material adverse effect on clients’ interests and that
“even when withdrawal is otherwise permitted or
required, upon termination of representation, a lawyer
shall take steps, to the extent reasonably practicable, to
avoid foreseeable prejudice to the rights of the client,
including giving reasonable notice to the client ....”

In addition to providing information on selected
opinions, News Picks also noted that those with access to
the internet can find online the New York Appellate
Digest’s 2020 “Year in Review” of select family court
appellate cases.

Considering Making a Parental “Designation”

Jessica Prince, Policy Counsel for the Family Defense
Practice at the Bronx Defenders, suggested an option for
attorneys whose clients are wondering what options are
available to them if they are unable to temporarily care for
their children, whether it be because of illnesses, or some
other unexpected reason. See the Jan. 5, 2021, Rise
Magazine article, “Parental Designation: A Way of Plan-
ning for the Expected and Unexpected.”

NYSDA Receives TNYBF Grant for Family Court Training

NYSDA was awarded a grant in
early 2021 from The New York Bar
Foundation (TNYBF) to assist in
providing no-cost trainings to fami-
ly court public defense practitioners.
This is the final year of a three-year
grant intended to help defenders
improve the quality of family court
mandated representation. In keeping with the commit-
ment NYSDA made in its Black Lives Matter to the New
York State Defenders Association statement, “to expose
and end the overt racism and implicit biases that trauma-
tize and re-traumatize entire communities,” the third year
of the grant will be used to help defenders address the
pervasive problem of systemic racism and social injustice
embedded within the family court and family regulatory
systems.

W o

ILS Caseload and Eligibility Standards for Family Court
Released

The New York State Indigent Legal Services (ILS) Office
released its Criteria and Procedures for Determining
Assigned Counsel Eligibility on February 16th. These

January-August 2021

standards combine the standards issued in 2016 and new
standards applicable in Family Court.

Some months later, ILS also released its long-antici-
pated Caseload Standards for Parents” Attorneys in New
York State Family Court Mandated Representation Cases.
As noted in the announcement of the standards, which
were approved by the ILS Board on June 11, 2021, they
“were developed in accordance with the recommendation
of The Commission on Parental Legal Representation — Interim
Report to Chief Judge DiFiore (February 2019) ....” Also
noted was that approval of the standards “is contingent
upon the availability of the State funding needed to
implement the standards” and that “[t]he Family Court
caseload standards build upon the criminal caseload stan-
dards ILS developed in 2016 pursuant to the Hurrell-
Harring v New York State settlement. State funding is avail-
able to effectuate the criminal caseload standards, but not
the parental representation standards.”

More Family Resources on NYSDA’s Website

Visit NYSDA’s Family Defense Resources Articles and
News of Interest page for additional resources.

Due Process Requires an Evidentiary Hearing
When Issuing a TOP

Matter of Crawford v Ally (2021 NY Slip Op 04082 [1st
Dept 6/24/2021]) is a case that should interest criminal
and family court attorneys alike in this era of COVID-19
that has seen unprecedented delays in court cases being
resolved, causing temporary orders of protection (TOP) to
be extended far past their intended use. The petitioner in
Crawford successfully appealed the denial of a writ of
mandamus based on mootness; she sought to compel a
Bronx County Criminal Court Judge to hold an eviden-
tiary hearing concerning the appropriateness and scope of
a TOP that had been issued against her. As reported in
News Picks, “[t]he First Department determined ‘that the
Criminal Court’s initial failure to hold an evidentiary
hearing in accordance with petitioner’s due process rights
after being informed that petitioner might suffer the dep-
rivation of a significant liberty or property interest upon
issuance of the TOP falls within the exception to the moot-
ness doctrine’” and said that “to issue a TOP, and thereby
deprive a defendant of significant liberty and property
interests, there must be an articulated reasonable basis for
its issuance.”

But as noted in the August 10th edition of News Picks,
“a very disturbing and troubling internal memo was cir-
culated within the court system soon after the Crawford
decision that seems to violate the intent and purpose of
the Court’s ruling.” The memo was discussed in a New
York Focus article entitled “New York Judges Lock the
Accused Out of Their Homes, Skirting Review Required
by Landmark Ruling, Critics Charge.” The article says,
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“[a]ddressed to court administrators by a counsel for the
court system, the memo emphasizes—using bold type—
that the decision ‘should not be read as to require live
witnesses and/or non-hearsay testimony.” That gives
judges the option of holding a hearing that simply uses
the evidence prosecutors already presented in their case.”

Attorneys who encounter problems obtaining a
proper Crawford hearing are encouraged to contact the
Backup Center.

Court Decisions of Interest

Among decisions of interest to criminal defense
lawyers (and others) highlighted in News Picks so far this
year were the following:

e Matter of Kurtzrock (192 AD3d 197 [2nd Dept
12/30/2020]). [Former prosecutor suspended from
practice of law for two years based on violations of
the prosecutorial obligations to produce Brady and
Rosario materials in a murder and burglary case.]

o Jewish Press, Inc. v New York City Police Dep’t (190
AD3d 490 [1st Dept 1/12/2021]). [New York City
Police Dept. failed to meet its burden of showing a
particularized justification for not providing records
related to a traffic accident that were requested under
the Freedom of Information Law.]

e People v Cordon (191 AD3d 1376 [4th Dept 2/5/2021]).
[Consecutive sentences imposed on Army veteran
for convictions on multiple burglary counts and pos-
session of stolen property were modified to run con-
currently, citing mitigation relating to the defen-
dant’s military service.]

e Uniformed Fire Officers Association et al v de Blasio et al
(846 FedAppx 25 [2nd Cir 2/16/2021]). [Affirmed
district court order that largely refused to enjoin pub-
lication of law enforcement disciplinary records fol-
lowing the repeal of Civil Rights Law 50-a.]

o State v Pickett (246 A3d 279 [N] Super Ct App Div
2/3/2021] [Review denied 4/6/2021]). [State or-
dered to turn over TrueAllele source code. See edito-
rial, New Jersey Law Journal, Apr. 11, 2021, “Court Got
It Right On DNA Evidence.”]

e People v Franklin (72 Misc 3d 210 [County Ct, Clinton
Co 4/20/2021]). [Conviction overturned on 440.10
motion based on Brady violation where prosecutor
did not disclose that the co-defendant made inconsis-
tent statements, including a recantation of a state-
ment that inculpated the accused.]

e People ex rel Molinaro v Warden (195 AD3d 885 [2nd
Dept 6/16/2021]). [Criminal court lacked authority
under CPL 730.20 to remand accused person, other-
wise entitled to release, pending a CPL article 730
examination.]
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Many Decisions Added to Discovery Implementation
Webpage

Information on cases concerning challenges to prose-
cutors’ certificates of compliance (COCs) under the dis-
covery law (CPL article 245) was provided in News Picks,
including the June 21, 2021, edition. Nearly 20 decisions
regarding COC’s were added to the Discovery Reform
Implementation page in the first eight months of 2021.
The most recent cases there include People v Knorr (2021
NY Slip Op 21218 [Henrietta Town Ct, Monroe Co
8/16/2021]) [Discovery not complete where complete
Drug Recognition Expert Log (Log), statutorily deemed to
be in the prosecution’s possession, was not produced and
the defense, while belatedly, did request that the Log be
produced before obtaining it independently] and People v
Figueras (2021 NY Slip Op 50703[U] [Poughkeepsie City
Ct, Dutchess Co 7/26/2021]) [prosecution failed to show
delay in filing any COC or statement of readiness was
excludable or not chargeable to them, making only con-
clusory claims that adjournments were on consent].

News Picks and Resource Webpages:
Complementary Sources

While News Picks provides timely information on a
variety of topics, various Resources webpages under a
dropdown menu on the NYSDA website provide specific
topical information of continuing interest to defenders.
One example is the page on discovery reform noted
above. These information sources complement one anoth-
er. For instance, News Picks readers encountering an item
about a court decision on the repeal of Civil Rights Law
50-a may want to turn to the Law Enforcement Disci-
plinary Records page for more comprehensive news. And
while the resource pages cover specific topics, some of the
information has more general application. The Law En-
forcement FOIL page, for instance, includes basic
Freedom of Information Law material that would be of
interest to those seeking data or other information from
many government agencies.

Both in News Picks and on the Racial Justice and
Equity webpage, NYSDA provides facts, analyses, and
resources relevant to ongoing efforts to identify and end
systemic racism in the criminal and family legal systems.
Recent developments noted in one or both resources
include:

* A ten-minute video regarding implicit bias is now to
be shown to all prospective jurors, effective immedi-
ately. It can be accessed via a Jury Service and
Fairness link on the Unified Court System website;
there is also a link to a written transcript.

* During July, “Black, Indigenous, and People of Color
(BIPOC) Mental Health Month,” the Mental Health

(continued on p. 47)
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Case Digest

The following are short summaries of recent appellate
decisions relevant to the public defense community.
These summaries do not necessarily reflect all the
issues decided in a case. A careful reading of the full
opinion is required to determine a decision’s potential
value to a particular case or issue. Some summaries
were produced at the Backup Center, others are
reprinted with permission, with source noted.

For those reading the REPORT online, the name
of each case summarized is hyperlinked to the slip
opinion. For those reading the REPORT in print form,
the website for accessing slip opinions is provided at
the beginning of each section (Court of Appeals, First
Department, etc.), and the exact date of each case is
provided so the case may be easily located at that site
or elsewhere.

United States Supreme Court

In the online version of the REPORT, the name of each
case summarized is hyperlinked to the opinion on the
US Supreme Court’s website, www.supremecourt.gov/
opinions/opinions.aspx. Supreme Court decisions are
also available on a variety of websites, including
Cornell University Law School’s Legal Information
Institute’s website, www.law.cornell.edu.

Shinn v Kayer, _ US __, 141 SCt 517 (12/14/2020)

RIGHT TO COUNSEL - EFFECTIVE ASSISTANCE
SENTENCE - DEATH PENALTY

LASJRP: In this death penalty case, the district court
denied habeas relief, rejecting petitioner’s ineffective
assistance claim. The court noted that petitioner’s mitiga-
tion evidence fell short of the type of information that
would have influenced the sentencing decision. A divided
Ninth Circuit panel reversed, concluding that petitioner’s
attorneys should have begun to pursue mitigation evi-
dence promptly after their appointment, and that trial
counsel’s alleged failings likely affected the sentence.

In a 6-3 decision, the Supreme Court reverses. When a
state court has applied clearly established federal law to
reasonably determined facts in the process of adjudicating
a claim on the merits, a federal habeas court may not dis-
turb the state court’s decision unless its error lies beyond
any possibility for fair-minded disagreement.

Here, there was ample room for reasonable disagree-
ment. Perhaps the most probable reason for the state
judge’s no prejudice determination is that the new mitiga-
tion evidence offered in the post-conviction proceeding

! Summaries marked with these initials, LASJRP, are courtesy of
The Legal Aid Society’s Juvenile Rights Practice, from their
weekly newsletter.
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did not create a substantial likelihood of a different sen-
tencing outcome. The Ninth Circuit generally considered
that possibility, but in so doing impermissibly substituted
its own judgment for that of the state court instead of
applying deferential review.

The record reveals that petitioner had extensive
opportunities to consider his actions—planning the mur-
der in advance, driving his victim to a remote area, and
subsequently returning to the murder scene and shooting
the victim in the head a second time. He made efforts to
hide the body, and attempted to profit from his crimes
using an alias. A fair-minded jurist reasonably could con-
clude that the evidence of mental impairment was hardly
overwhelming.

Facebook v Duguid, _ US __, 141 SCt 1163 (4/1/2021)
CANON / CONTEXT

ILSAPP% In a U.S. Supreme Court appeal involving
the meaning of “automatic telephone dialing system” as
used in the Telephone Consumer Protection Act, Justice
Alito’s concurrence discussed reliance on the “series-qual-
ifier” canon of statutory interpretation—when there is a
parallel construction involving all nouns or verbs in a
series, a modifier at the end generally applies to the entire
series. Canons may be useful but can lead courts astray
when applied rigidly, without considering caveats.
Context reveals meaning in most cases, Alito said, citing
examples that go against the above canon. “He went forth
and wept bitterly.” “At the Super Bowl party, she ate,
drank, and cheered raucously.” “On Saturday, he relaxes
and exercises vigorously.”

Brown v Polk County, _ US __, 141 SCt 1304
(4/19/2021)

Cavity / CERT. DENIED / STATEMENT

ILSAPP: Justice Sotomayor issued a statement
regarding the denial of certiorari in this case. The peti-
tioner asked the Court to decide what degree of suspicion
was required to justify the physically invasive cavity
search of a pretrial detainee. This was an important ques-
tion, but further consideration by other courts of the ram-
ifications of the issue would enable the Supreme Court to
deal with the matter more wisely later. The degree of sus-
picion required should be substantially informed by the
availability of less intrusive alternatives.

2 Summaries marked with these initials, ILSAPP, are courtesy of
the New York State Office of Indigent Legal Services, from the
ILS appellate listserv.
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Whatley v Warden, __ US __, 141 SCt 1299 (4/19/2021)

ILSAPP: Justice Sotomayor dissented from the denial
of cert. in this case, in which a jury sentenced the peti-
tioner to death. When the Government called the peti-
tioner to the stand during sentencing, defense counsel
waved away the prosecutor’s concerns about the visible
shackles, and sat silently when the prosecutor handed the
petitioner a fake gun and asked him to reenact the crime
for which he had just been convicted. Counsel was inef-
fective in ignoring the ways in which visible shackling
was likely to distort to outcome. Reasonable jurors would
assume that the chains meant that the petitioner posed an
immediate threat, so restraints were needed to prevent
him from escaping or attacking people in the courtroom.
There should have been a grant of certiorari, summary
reversal, and remand for a new sentencing proceeding.

Jones v Mississippi, 593 US __,141 SCt 1307 (4/22/2021)

The defendant, at age 15, killed his grandfather and
ultimately received a mandatory LWOP sentence that was
affirmed by the state’s Court of Appeals in 2006. Miller v
Alabama was decided while this case was awaiting con-
sideration of review by the state’s Supreme Court, and a
new sentencing hearing was held. The judge acknowl-
edged that he could impose a sentence less that LWOP
and found LWOP to be the appropriate sentence.
Certiorari was granted to resolve conflicts about how to
interpret Miller and its progeny. Any requirement that
there be “a separate factual finding of permanent incorri-
gibility before sentencing” a defendant under 18 to LWOP
for murder was rejected in Miller and the case following:
“Because Montgomery directs us to ‘avoid intruding more
than necessary’ upon the States,” and also “because a dis-
cretionary sentencing procedure suffices to ensure indi-
vidualized consideration of a defendant’s youth, we
should not now add still more procedural requirements.”
“This case does not properly present—and thus we do not
consider—any as-applied Eighth Amendment claim of
disproportionality regarding Jones’s sentence.” He may
present to “state officials authorized to act on them” his
moral and policy arguments against his spending his
entire life in prison.

Alaska v Wright,  US __, 141 SCt 1467 (4/26/2021)

The federal statute that “permits a federal court to
entertain an application for a writ of habeas corpus on
behalf of a person ‘in custody pursuant to the judgment of
a State court,”” does not apply to a case such as this, in
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which a state conviction serves as a predicate for a federal
conviction.

Caniglia v Strom, __ US __, 141 SCt 1596 (5/17/2021)

CARETAKING / HOME SEARCH

ILSAPP: In holding that a warrantless search of an
impounded vehicle for an unsecured firearm did not
violate the Fourth Amendment, Cady v Dombrowski
addressed police officers’ roles in patrolling highways
and performing noncriminal “community caretaking”
functions. The instant case asked whether a standalone
doctrine on such caretaking functions justified warrant-
less searches and seizures in the home. The answer was
no, as set forth in an opinion by Justice Thomas. When the
petitioner’s wife could not reach her possibly suicidal
husband, she asked police to do a welfare check, and they
found weapons in the home. The core of the Fourth
Amendment was the right of a person to retreat into
his/her own home and be free from unreasonable gov-
ernmental intrusion. The challenged First Circuit decision
exceeded the scope of Cady.

Edwards v Vannoy, _ US __, 141 SCt 1547 (5/17/2021)

RAMOS [ RETROACTIVITY

ILSAPP: Ramos v Louisiana, 590 US ___ (state jury
verdict must be unanimous to convict criminal defendant
of serious offense) does not apply retroactively to over-
turn final convictions on federal collateral review, because
the rule announced there did not fit the “watershed”
exception. Indeed, that exception retained no vitality.
Justice Kavanaugh wrote for the majority. Justices Kagan,
Breyer, and Sotomayor dissented, opining that Ramos
declared a watershed rule regarding issues of jury una-
nimity and racial justice. The majority gave sketchy rea-
sons for departing from precedent and curtailing Ramos’s
impact by preventing retroactivity for habeas corpus pro-
ceedings. For the first time in decades, those convicted
under rules that did not yield fair, reliable verdicts would
have no recourse in federal courts.

United States v Palomar-Santiago,
__US__, 141 SCt 1615 (5/24/2021)

IMMIGRATION CONSEQUENCES

LASJRP: In 1998, respondent was removed from the
United States based on a conviction for felony driving
under the influence. He later returned to the United States
and was indicted on one count of unlawful reentry.
Between respondent’s removal and indictment, the
Supreme Court held that offenses like his DUI conviction
do not in fact render noncitizens removable. Respondent
now seeks to defend against his unlawful-reentry charge
by challenging the validity of his 1998 removal order. By
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statute, defendants “may not” bring such collateral
attacks “unless” they “demonstrat[e]” that they “exhaust-
ed any administrative remedies that may have been avail-
able to seek relief against the [removal] order,” that the
removal proceedings “improperly deprived [them] of the
opportunity for judicial review,” and that “entry of the
order was fundamentally unfair.”

The Ninth Circuit held that respondent is excused
from making the first two of these showings, because his
prior removal order was premised on a conviction that
was later found not to be a removable offense.

The Supreme Court reverses, holding that the statute
does not permit such an exception. The Court notes, inter
alia, that an immigration judge’s error on the merits does
not excuse a noncitizen’s failure to comply with a manda-
tory exhaustion requirement if further administrative
review, and then judicial review if necessary, could fix that
Very error.

United States v Cooley, _ US __, 141 SCt 1638
(6/1/2021)

An Indian tribe’s police officer has the “authority to
detain temporarily and to search a non-Indian on a public
right-of-way that runs through an Indian reservation,
based on a potential violation of state or federal law, prior
to transport of that person “to the proper nontribal
authorities for prosecution.” Precedent holding that tribes
may not exercise criminal jurisdiction over individuals
who are not Indian did not create an absolute rule; excep-
tions exist, such as for exercising civil authority over con-
duct of such individuals when the conduct ““threatens or
has some direct effect on the political integrity, the eco-
nomic security, or the health or welfare of the tribe.”” That
encompasses authority to search and detain for a reason-
able time someone an officer “believes may commit or has
committed a crime would make it difficult for tribes to
protect themselves against ongoing threats.” The stan-
dards set out by the Ninth Circuit are of doubtful worka-
bility, and other contentions by the defendant are not con-
vincing.

Garland v Dai, _ US __, 141 SCt 1669 (6/1/2021)

IMMIGRATION / CREDIBILITY

ILSAPP: SCOTUS found erroneous a Ninth Circuit
special rule as to immigration disputes, providing that a
reviewing court had to treat a petitioning alien’s testimo-
ny as credible and true in the absence of an explicit
adverse credibility determination by an immigration
judge or the Board of Immigration Appeals. That outlier
appellate view could not be squared with the Immigration
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and Nationality Act and had no proper place in a review-
ing court’s analysis. Justice Gorsuch wrote for a unani-
mous Court.

Van Buren v United States, _ US __, 141 SCt 1648
(6/3/2021)

LICENSE-PLATE SEARCH / FOR PROFIT

ILSAPP: A Georgia police officer did not breach a fed-
eral computer fraud law by taking a bribe to run a license-
plate check. In an opinion authored by Judge Barrett, the
court rejected the DOJ’s broad reading of the Consumer
Fraud and Abuse Act. Justice Thomas, joined by Chief
Justice and Justice Alito, dissented. The defendant had
permission to retrieve license-plate information from a
government database—only for law enforcement purpos-
es, not personal gain. Without a valid purpose, the defen-
dant was forbidden to use the computer to obtain the
information. The majority’s interpretation was at odds
with the plain text, property law, and statutory history.

Sanchez v Mayorkas, No. 20-315 (6/7/2021)

The conferral of Temporary Protected Status (TPS) on
the petitioner years after he entered the United States ille-
gally does not enable him to become a lawful permanent
resident (LPR) despite his unlawful entry. While TPS may
be obtained despite unlawful entry, it does not provide a
way around the bar to LPR status that illegal entry creates.
“The TPS program gives foreign nationals nonimmigrant
status, but it does not admit them.”

[Ed Note: This brief summary is provided to illustrate the
complexities of immigration law. Public defense attorneys rep-
resenting clients who were born outside the U.S. are encouraged
to contact their Regional Immigration Assistance Center fo
confer as to possible immigration consequences of the criminal
or family case.]

Borden v United States, No. 19-5410 (6/10/2021)

RECKLESS / NOT ACCA VIOLENT FELONY

ILSAPP: The U.S. Supreme Court, [bold omitted]
Justice Kagan writing for the majority, held that violent
felonies involving a mens rea of recklessness did not
count in deciding whether 15-year terms were required
under the Armed Career Criminal Act (which applied to
firearm possession crimes where the offender committed
three prior violent felonies). In footnotes, Kagan pointed-
ly dismissed the three-justice dissent, authored by
Kavanaugh. The dissenters would upend the Court’s con-
sistent views by treating as ACCA predicates not just
knowing and purposeful acts of violence, but also disre-
gard-of-risk offenses, and would blur salient distinctions
on the ground that reckless criminal acts can cause great
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harm. Yet ACCA—as many states’ sentencing schemes—
recognized that an act done recklessly often should not
receive as harsh a punishment as one done purposefully.
In the majority opinion, Justice Gorsuch joined the three-
member liberal wing. Justice Thomas voted with that plu-
rality on different grounds.

Terry v United States, No. 20-5904 (6/14/2021)

CRACK OFFENSES / NO RESENTENCING

ILSAPP: People convicted of certain low-level crack-
cocaine offenses are not eligible for sentencing reductions.
The Fair Sentencing Act reduced the sentencing disparity
between crack and powder cocaine, and certain provi-
sions of that law were made retroactive under the First
Step Act, which allowed some people to seek reduced sen-
tences. But low-level offenses were not covered. Justice
Sotomayor’s concurrence urged Congress to pass a law
providing a chance for reduced terms for such offenses.

Greer v United States, No. 19-8709 (6/14/2021)

POSSESSION OF A WEAPON - KNOWLEDGE

LASJRP: In Rehaif v. United States (139 S.Ct. 2191), the
Supreme Court clarified the mens rea requirement for
firearms-possession offenses, including the felon-in-pos-
session offense. In felon-in possession cases after Rehaif,
the Government must prove not only that the defendant
knew he possessed a firearm, but also that he knew he
was a felon when he possessed the firearm.

The Court now holds that unpreserved Rehaif error is
not a basis for plain-error relief unless the defendant first
makes a sufficient argument or representation on appeal
that he would have presented evidence at trial that he did
not in fact know he was a felon. When a defendant
advances such an argument or representation on appeal,
the court must determine whether the defendant has car-
ried the burden of showing a reasonable probability that
the outcome of the district court proceeding would have
been different.

Fulton v Philadelphia, No. 20-5904 (6/17/2021)

FOSTER CARE - FIRST AMENDMENT/SAME-SEX COUPLES

LASJPR: Catholic Social Services (CSS) is a foster care
agency in Philadelphia. The City stopped referring chil-
dren to CSS upon discovering that the agency would not
certify same-sex couples to be foster parents due to its reli-
gious beliefs about marriage. The City will renew its fos-
ter care contract with CSS only if the agency agrees to cer-
tify same-sex couples.

12 | Public Defense Backup Center REPORT

The Supreme Court, applying strict scrutiny, holds
that the City’s actions violate the First Amendment’s Free
Exercise Clause. The practice is not generally applicable as
required by Employment Division, Department of Hu-
man Resources of Oregon v. Smith (494 U. S. 872). The
inclusion of a formal system of entirely discretionary
exceptions renders the contractual nondiscrimination
requirement not generally applicable. The City may not
refuse to extend that exemption system to cases of reli-
gious hardship without compelling reason.

Lange v California, No. 20-18 (6/23/2021)

Hot Pursuit / MISDEMEANOR

ILSAPP: The pursuit of a fleeing misdemeanor sus-
pect does not categorically qualify as an exigent circum-
stance, the U.S. Supreme Court [bold omitted] held. When
a minor offense is involved, police officers do not usually
face an emergency justifying a warrantless home entry.
Adding flight is not enough to supply exigency. When the
nature of the crime and the flight and surrounding facts
do not present an emergency, officers must respect the
sanctity of the home by obtaining a warrant. In this case,
the petitioner drove past a highway patrol officer while
listening to loud music with his windows down and
honking his horn. The officer tailed the petitioner and
turned on his overhead lights, but the petitioner contin-
ued home and entered his attached garage. He was there-
after charged with driving under the influence of alcohol.
The denial of suppression was affirmed on appeal.
Because the California Court of Appeal erred in applying
the categorical rule, the challenged judgment was vacated
and the case remanded. Justice Kagan wrote for a seven-
justice majority.

New York State Court of Appeals

In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

People v Allen, 36 NY3d 1033 (2/11/2021)

Legal sufficiency review requires viewing “the evi-
dence ‘“in the light most favorable to the prosecution’” and
assuming that the jury credited the prosecution’s witness-
es and gave its “evidence ‘the full weight it might reason-
ably be accorded’ ....” Viewing the evidence—including
the testimony of a forensic consultant who was qualified,
without objection, by the trial court as an expert in crime
scene reconstruction and bloodstain pattern analysis—in
that light, we conclude that there is a valid line of reason-
ing and permissible inferences from which a rational jury
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could have found that the People disproved the defense of
justification beyond a reasonable doubt.”

People v Badji, 36 NY3d 393 (2/11/2021)
GRAND LARCENY - CrepIT CARDS

LASJRP": A Court of Appeals majority holds that the
definition of credit card for purposes of Penal Law §
155.00(7) includes the credit card account number, and
thus the People need not prove that a defendant physical-
ly possessed the tangible credit card in order to support a
conviction of grand larceny based upon credit card theft.
Under § 155.00(7), the definition of credit card in General
Business Law § 511(1), as supplemented by General
Business Law § 511-a, is the controlling definition.

Although ambiguity in a criminal statute should be
construed in the defendant’s favor, underpinning this rule
of lenity is the concern that an individual should have
“fair warning” of conduct that is deemed criminal and
that activity that will result in criminal punishment be
clearly defined by the legislature, rather than the courts.
Lenity is warranted where the courts have the task of dis-
cerning the undeclared will of the legislature in an
ambiguous statute. There is no such ambiguity here.
Defendant offers no reasonable argument why the theft of
a credit card bearing the account number to enable a pur-
chase would constitute larceny, while theft of the credit
card account number itself used to enable the purchase
would not.

People v Duval, 36 NY3d 384 (2/11/2021)

SEARCH AND SEIZURE - MOTION PAPERS
- SEARCH WARRANTS

LASJRP: The Court of Appeals upholds the summary
denial of defendant’s suppression motion where the war-
rant’s description of the target premises—*“a private resi-
dence,” located at a unique, specified street address -
clearly commanded a search of “a” single residence, not a
multi-unit building, and thus satisfied the constitutional
requirement that the warrant particularly describe the
place to be searched.

The motion court did not rely on unincorporated war-
rant application materials to cure a facial deficiency in the
warrant. When defendant challenged the warrant on the
ground that the building identified actually comprised
multiple residences, the court properly reviewed the sup-
porting documents to determine whether they established

! Summaries marked with these initials, LASJRP, are courtesy of
The Legal Aid Society’s Juvenile Rights Practice, from their
weekly newsletter.
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that the building was a single residence, as described in
the warrant. Defendant failed to proffer evidence suggest-
ing that the building’s outward appearance indicated that
it was not a single-family residence. It had one street
address, one front door, and one side door.

Although defendant lacked access to the materials
that were before the warrant court, he had ready access to
information about the actual conditions of the premises.
Defendant tendered city records that purport to show that
it would have been lawful to use the house as a three-fam-
ily residence, and an affidavit from his mother, the owner
of the house, saying that on the date of the search,
“[defendant] was living at” the specified address, “Third
Floor, Bronx NY.” But none of the proffered materials
show that the house was, in fact, divided into three sepa-
rate residential units or that defendant did not reside in,
or lacked access to, other portions of the house.

People v Gordon, 36 NY3d 420 (2/18/2021)
SEARCH WARRANT / NOT VEHICLES

ILSAPP%: In this People’s appeal, the issue was
whether a search warrant regarding a particular house at
a certain address covered two vehicles not described, but
located on the property. The Court of Appeals answered
“no” and affirmed a Second Department order upholding
suppression. The warrant authorized a search of the
defendant’s “person” and the “entire premises.” The fac-
tual materials did not allege that vehicles associated with
the defendant or the premises were involved in criminal
activity. But police searched a vehicle in the driveway and
another in the backyard and found drugs and a weapon.
The People relied on federal precedent. But the COA had
independent authority to follow existing State constitu-
tional jurisprudence—even if federal constitutional doc-
trine had changed—in order to properly safeguard funda-
mental rights. The mere presence of vehicles on the sub-
ject premises did not provide probable cause to search
them. CPL 690.15 (1) and case law differentiated between
searches of premises, vehicles, and persons. Specific
descriptions, backed by particularized probable cause,
were required for a search in each category. Judge Wilson
wrote the majority opinion. Judge Feinman dissented in
an opinion in which the Chief Judge and Judge Garcia
concurred. Jonathan Manley represented the respondent.

People v McGhee, 36 NY3d 1063 (3/25/2021)
PEOPLE’S APPEAL / BRADY

2 Summaries marked with these initials, ILSAPP, are courtesy of
the New York State Office of Indigent Legal Services, from the
ILS appellate listserv.
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ILSAPP: In a People’s appeal, the Court of Appeals
held that the First Department erred in finding that a wit-
ness statement, disclosed by the People after the defen-
dant’s trial, was material for purposes of his Brady claim.
Since the defendant made a specific request for the evi-
dence, the “reasonable possibility” standard applied.
Such standard was not met, where the undisclosed wit-
ness’s description of the shooter and his flight path did
not differ in any material respect from that of the eyewit-
ness who identified the defendant in court as the perpe-
trator. Considerable other evidence supported the verdict,
and the undisclosed statement lacked sufficient impeach-
ment value to cast doubt on the fairness of the trial.

People v Vasquez, 36 NY3d 1066 (3/25/2021)

730 Exam / DENIED

ILSAPP: The COA upheld the lower courts’ determi-
nation that the defendant was not entitled to a third CPL
Article 730 examination to determine his competency to
proceed. The First Department correctly held that the
prosecutor’s questioning of a defense witness and sum-
mation remarks improperly associated the defendant with
uncharged crimes, but were harmless; and correctly
denied a request for an adjournment to interview a
defense witness before the witness testified.

Matter of State of New York v Donald G.,
36 NY3d 1090 (3/30/2021)

“On review of submissions pursuant to section 500.11
of the Rules of the Court of Appeals (22 NYCRR 500.11),
order reversed, without costs, and order of Supreme
Court, Cayuga County, reinstated. Under these circum-
stances, Supreme Court did not abuse its discretion as a
matter of law in ordering a new trial in the interest of jus-
tice on the ground of juror misconduct. Respondent’s
remaining contentions have been considered and are
without merit.”

People v Viviani, 36 NY3d 564 (3/30/2021)
EXEC Law § 552 / UNCONSTITUTIONAL

ILSAPP: The Court of Appeals found unconstitution-
al Executive Law § 552 provisions creating a special pros-
ecutor, possessing authority concurrent with that of
District Attorneys, to prosecute individuals accused of
crimes against certain vulnerable adults. The law was
enacted to protect against abuse or neglect of persons with
special needs in residential facilities operated under the
State aegis. In each of the three subject cases, the special
prosecutor obtained an indictment against a defendant
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accused of sexually abusing a person in his/her care. The
discretionary power to determine whom, whether, and
how to prosecute was the essence of a DA’s authority. The
law under review impermissibly gave an essential func-
tion of a constitutional officer to a different officer chosen
in a different manner. The COA left in force statutory pro-
visions empowering the special prosecutor to perform
non-prosecutorial functions and cooperate with DAs to
combat mistreatment of vulnerable persons in residential
care. Judge Garcia wrote for the Court, which affirmed the
challenged orders. Judge Stein wrote a concurrence; Judge
Rivera concurred in the result; Chief Judge DiFiore took
no part.

People v Perez, 36 NY3d 1093 (3/30/2021)

“The order of the Appellate Division should be
affirmed. Any error was harmless because, in the circum-
stances presented, the proof of defendant’s guilt was over-
whelming, even after excising the disputed evidence.
Further, no reasonable possibility exists that admission of
that evidence contributed to defendant’s conviction (see
People v Mairena, 34 NY3d 473, 484-485 [2019]; People v
Crimmins, 36 NY2d 230, 237, 241-242 [1975]). Defendant’s
arguments concerning the weight of the evidence and the
harshness of his sentence are not reviewable, and his other
assertions are unavailing.”

People v Epakchi, 2021 NY Slip Op 02018 (4/1/2021)

DisseNT / BROADEN COA POWER

ILSAPP: The Appellate Term for the 9th and 10th
Judicial Districts adopted a rule under which, absent spe-
cial circumstances, re-prosecution of traffic tickets was not
permitted when the original prosecution was dismissed
due to lack of a supporting deposition requested by the
defendant. In this People’s appeal, the Court of Appeals
found no basis in the CPL for such rule and reversed.
Judge Wilson dissented. The Appellate Term had not cre-
ated a rule of law reviewable by the COA, but instead had
adopted a presumption to guide the exercise of discretion
in the interest of justice. The broader issue was that the
COA was not empowered to make decisions in the inter-
est of justice, as intermediate appellate courts were under
CPL 470.15 (3) (c) and case law. This restriction interfered
with the COA’s ability to further the development of the
law, ensure statewide legal standards, do substantial justice
in each case, and foster public confidence in the system.

People v Olds, 36 NY3d 1091 (4/1/2021)

VINDICTIVE SENTENCE / UNPRESERVED
ILSAPP: After a trial, the defendant received a sen-
tence of three years’ probation. Upon reversal of the judg-
ment of conviction, he entered a plea of guilty to a differ-
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NY Court of Appeals continued

ent offense before a different judge and was sentenced to
the maximum term of one year in jail. The defendant did
not preserve his argument that the sentence was pre-
sumptively vindictive and imposed without State due
process protections. Further, the record did not support a
claim that the sentence—which was within the range for a
class a misdemeanor—was illegal in any discernable
respect.

People v Anderson, 36 NY3d 1109 (5/4/2021)

TEEN PSYCHE / NO EXPERT

ILSAPP: The defendant appealed from a judgment of
Kings County Supreme Court, convicting him of 2nd
degree murder and attempted 2nd degree murder. At age
14, he shot at members of a rival gang and killed a
bystander. Without holding a Frye hearing, the trial court
precluded expert testimony regarding adolescent brain
development. The Second Department affirmed the con-
viction, finding that the expert proof was not necessary to
aid the jury in deciding whether the People disproved jus-
tification, because adolescent impulsiveness was not an
issue beyond the ken of the typical juror. The Court of
Appeals affirmed. Deciding whether an expert would aid
a jury in reaching a verdict was within the sound discre-
tion of the trial court. Here the judge properly exercised
that discretion.

People v Brown, 2021 NY Slip Op 02867 (5/6/2021)

SENTENCING / DEFENDANT’S STATEMENT

ILSAPP: The defendant’s contention, that there was a
violation of his CPL 380.50 (1) right to an opportunity to
make a personal statement at sentencing, did not survive
the valid appeal waiver. An enforceable unrestricted
waiver could preclude appellate review of claims arising
during sentencing. Judge Wilson dissented. The defen-
dant had the right to speak his mind at sentencing and did
not waive that right, which implicated the fundamental
fairness of our criminal justice system. The sentencing
allocution provided the one unfettered opportunity for a
convicted defendant to address the court and make a pub-
lic statement. Such statements had the potential to influ-
ence the length of sentence and the terms of reentry. The
instant issue survived the waiver of appeal. The record
unequivocally demonstrated that the defendant did not
bargain away his right to allocute, and everyone under-
stood that he had not done so. Judge Rivera joined the
dissent.
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People v Slade, 2021 NY Slip Op 02866 (5/6/2021)

ACCUSATORY INSTRUMENTS
- LANGUAGE/TRANSLATION ISSUES

LASJRP: In these three appeals, defendants challenge
the facial sufficiency of the accusatory instruments, argu-
ing that participation of a translator in the process of doc-
umenting the information from first-party witnesses with
limited-English proficiency created a hearsay defect
requiring dismissal.

In Slade and Brooks, the Court holds that no facial
defect was evident within the four corners of the accusa-
tory instrument. And in People v. Allen, where the partici-
pation of a translator was documented within the wit-
ness’s supporting affidavit, the Court also concludes that
no additional layer of hearsay was created by the use of a
translator, and therefore that accusatory instrument too
was facially sufficient.

Defects that do not appear on the face of the accusa-
tory instrument are latent deficiencies that do not require
dismissal. In Slade and Brooks, certificates of translation
were created, but were not incorporated into the accusa-
tory instrument.

In Allen, the complainant stated in her supporting
deposition that she had the one-page English-language
statement read to her in Spanish by a police officer.
However, no hearsay defect exists where the four corners
of the instrument indicate only that an accurate, verbatim
translation occurred, and the witness or complainant
adopted the statement as their own by signing the instru-
ment after the translation.

Nothing precludes a defendant who discovers a spe-
cific translation-related latent hearsay defect in the accusa-
tory instrument before trial from using other options avail-
able under the Criminal Procedure Law to ensure that the
supporting deposition meets statutory requirements.

Judge Rivera and Judge Wilson dissent. Judge Rivera
asserts that “[t]he accusatory instrument is a legal nullity
without proof that the deponent understood and adopted
the allegations ascribed to them. This fundamental flaw is
not subject to our prior ‘latent defects’ analysis because
the instrument is void ab initio.” “A defendant is unlikely
to ‘discover’ the inadequacy of the translation or the
translator’s skills when, according to the majority, the
prosecutor is under no obligation to provide a certificate
of translation or any statement of accuracy.”

Judge Wilson notes: “The witness’s signature is suffi-
cient to establish the truth, even if the witness has no idea
what the document says, so long as a reader cannot tell
that from the document itself. Even if other evidence
available to the court or parties conclusively shows that
the witness does not understand English, or that the trans-
lator was inept or unable, it is of no moment. Indeed, the
prosecution is not required to show that the translator
interpreted for the witness the affirmations regarding per-
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NY Court of Appeals continued

jury and false statements that are critical to the sufficiency
of an information or complaint....” “The majority
deprives defendants of the CPL’s core procedural protec-
tions. It eviscerates the efforts of our trial courts to require
some minimal assurance that statements verified in a lan-
guage unintelligible to the affiant are true, knowing that
those statements will, in almost every case, never be test-
ed for veracity. And it does so based upon a skewed vision
of victim’s rights in which inadequate or unknown trans-
lation is preferred to the truth.”

People v Iverson, 2021 NY Slip Op 03347 (5/27/2021)

DEFAULT / NOT AUTHORIZED

ILSAPP: The two defendants were charged with traf-
fic infractions. Each pleaded not guilty and demanded a
trial but failed to timely appear for trial. A judicial hearing
officer at the Traffic and Parking Violations Agency ren-
dered default judgments against them. Appellate Term
reversed. In People’s appeals, the Court of Appeals
affirmed, finding that VTL § 1806-a did not authorize the
judgments. The court may render a default judgment only
when the defendant failed to enter a plea by the date spec-
ified in the ticket. If the defendant entered a plea of not
guilty and demanded a hearing, a default judgment was
prohibited.

People v Mabry, 2021 NY Slip Op 03348 (5/27/2021)

SEARCH AND SEIZURE - INCIDENT TO ARREST

LASJRP: The Court of Appeals reverses the denial of
suppression, concluding that the People failed to establish
that the warrantless search of defendant’s backpack was a
valid search incident to arrest. The record does not sup-
port a determination that the backpack was in defendant’s
immediate control or grabbable area, or even indicate
where the bag was in relation to defendant immediately
prior to the search.

People v Schneider, 2021 NY Slip Op 03486 (6/3/2021)

SEARCH AND SEIZURE - EAVESDROPPING WARRANTS

LASJRP: In a 4-2 decision, the Court of Appeals holds
that eavesdropping warrants are executed in the geo-
graphical jurisdiction where the communications are
intentionally intercepted by authorized law enforcement
officers within the meaning of CPL Article 700.

Once the jurisdictional predicate for prosecution of a
crime in a particular county is established, as it was here,
“a justice may issue an eavesdropping warrant ... upon ex
parte application of an applicant who is authorized by
law to investigate, prosecute or participate in the prosecu-
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tion of the particular designated offense which is the sub-
ject of the application” (CPL § 700.10[1]). Here, the author-
ized prosecutor - the Kings County District Attorney - was
the proper warrant applicant (see CPL §700.05[5]). Under
CPL § 700.35(1), “[a]n eavesdropping ... warrant ... must
be executed according to its terms by a law enforcement
officer who is a member of the law enforcement agency
authorized in the warrant to intercept the communica-
tions ....” The law enforcement officers here were compe-
tent to execute the warrants because they were authorized
to investigate and arrest defendant in the jurisdiction
where the interception occurred (see CPL 700.05[6]).

Defendant challenges the jurisdiction of a Supreme
Court Justice presiding in Kings County to issue the
eavesdropping warrants on the theory that the warrants
were not “executed” in Kings County as required by CPL
§ 700.05(4) because his cell phones were not physically
located in New York and his communications occurred
outside of New York. However, the statutory scheme sup-
ports the Court’s holding that the Kings County Supreme
Court Justice presiding in the jurisdiction where defen-
dant’s communications were overheard and accessed, and
therefore intercepted by authorized law enforcement
agents, had the authority to issue the warrants. No lan-
guage in the statutory scheme equates the place of inter-
ception with the variable points where cell phones or call
participants are located.

The dissenting judges (Wilson and Rivera) assert that
neither the text nor the legislative history of CPL Article
700 suggests that the legislature authorized our courts to
issue warrants commanding the diversion of purely out-
of-state telephone calls between nonresidents so that they
could be listened to by New York law enforcement agents.

First Department

In the online version of the REPORT, the name of
each case summarized is hyperlinked to the opinion
provided on the website of the New York Official
Reports, www.nycourts.gov/reporter/Decisions.htm.

NOTE: Due to pandemic-related delays, the REPORT
has fallen behind in summaries of cases from the
Appellate Divisions; what appear here are from a year
ago. To provide timely information to our readers
going forward, the next issue will contain summaries
beginning in mid-2021. On-line sources of informa-
tion about cases not summarized in the REPORT may

be found at

People v Alston, 184 AD3d 415 (1st Dept 6/4/2020)

APPEAL - DisMissAL IN THE INTEREST OF JUSTICE
POSSESSION OF A WEAPON - GRAVITY KNIFE
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First Department continued

LASJRP!: Noting that the People have consented to
relief, the First Department vacates defendant’s third-
degree weapon possession conviction under the particu-
lar circumstances, and in light of recent legislation effec-
tively decriminalizing simple possession of gravity
knives, notwithstanding that this law does not apply
retroactively. (Supreme Ct, New York Co)

People v Conner, 184 AD3d 431 (1st Dept 6/4/2020)

IMPEACHMENT - BAD AcTs/POLICE MISCONDUCT

LASJRP: The First Department finds reversible error
where the trial court denied defendant’s request to cross-
examine a police Sergeant regarding allegations of mis-
conduct in a civil lawsuit in which it was claimed that the
officer and a detective arrested the plaintiff without sus-
picion of criminality and lodged false charges against
him, and the civil complaint contained allegations of falsi-
fication specific to this officer which bore on his credibili-
ty at the trial. (Supreme Ct, New York Co)

In re Lavdie H., 184 AD3d 409 (1st Dept 6/4/2020)

SPECIAL IMMIGRANT JUVENILE STATUS

LASJRP: In this guardianship proceeding, the First
Department grants the child’s motion for an order of spe-
cial immigrant juvenile findings, noting, inter alia, that
the child had had no contact with his parents, and
received no support from them, since at least September
2014, which established that reunification was not viable
due to neglect or abandonment; that the parents’ consent
to the appointment of a guardian and waiver of service
also demonstrate an intent to relinquish parental rights;
that in determining whether reunification was viable, the
family court should not have refused to consider evidence
of events that occurred after the child’s 18th, but before
his 21st, birthday; and that the child suffered political per-
secution in Albania that his parents were unable to pre-
vent, and had had no recent contact with his parents and
was not sure if they would accept him if he returned.
(Family Ct, Bronx Co)

In re Mateo M.S.]., 184 AD3d 415 (1st Dept 6/4/2020)

ABUSE/NEGLECT - DOMESTIC VIOLENCE
LASJRP: The First Department upholds a finding of
neglect where, during an altercation, the father struck the
mother in her arm with her cell phone while he was hold-

! Summaries marked with these initials, LASJRP, are courtesy of
The Legal Aid Society’s Juvenile Rights Practice, from their
weekly newsletter.
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ing the child. The mother testified that during the incident
the child was paralyzed and appeared afraid, and that the
child later refused to eat dinner.

The JRP appeals attorney was Patricia Colella, and the
trial attorney was Sandrine Valentine. (Family Ct, New
York Co)

People v Tavarez, 184 AD3d 416 (1st Dept 6/4/2020)
CREATIVE PLEA ARGUMENT / UNPRESERVED

ILSAPP?: The defendant appealed from a judgment of
NY County Supreme Court, convicting him of 1st degree
attempted rape. The First Department affirmed. The
defendant claimed that his guilty plea under a valid count
of the indictment was impacted by a more serious, juris-
dictionally defective charge. The plea court had advised
the defendant that he was facing a life sentence, if con-
victed after trial. Such information was inaccurate,
because the only class A felony count was defective. The
appellate court held that a claim that a defective count
impacted a decision to plead guilty was not exempt from
the requirement for preservation, such as via a plea with-
drawal motion. In any event, there was no basis to reverse
here. The record did not show that the allegedly defective
count influenced the defendant’s choice to plead guilty
under a valid count. At the time of his plea, he was aware
that the People had recognized a problem with the lan-
guage of the predatory sexual assault count and were tak-
ing steps to cure the defect. The defendant was correctly
advised of his potential sentencing exposure. (Supreme
Ct, New York Co)

People v Crum, 184 AD3d 454 (1st Dept 6/11/2020)
APPEAL - PRESERVATION

LASJRP: Upon appeal from defendant’s conviction
and the denial of his CPL § 440.10 motion, the First
Department concludes that defendant did not preserve
any claim relating to cell site location information
obtained without a warrant, and was properly barred
from raising the issue by way of a post-conviction motion.
(Supreme Ct, New York Co)

Although the Supreme Court had not yet decided
Carpenter v. United States (138 S.Ct. 2206) until after defen-
dant’s direct appeal was pending, defendant had an
opportunity to advocate for a change in the law at the trial
level. The Court of Appeals has rejected the argument that
an appellant should not be penalized for his failure to
anticipate “the shape of things to come.” (Supreme Ct,
New York Co)

2 Summaries marked with these initials, ILSAPP, are courtesy of
the New York State Office of Indigent Legal Services, from the
ILS appellate listserv.
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First Department continued

People v Lesane, 184 AD3d 461 (1st Dept 6/11/2020)

SEARCH AND SEIZURE - “STRIP SEARCH”

LASJRP: The First Department upholds the denial of
suppression, concluding that the officer did not conduct
something “akin” to a strip search, or a highly invasive
search, when the officer pulled defendant’s waistband
back, without pulling his pants down, and reached into
defendant’s underwear to retrieve a bag containing drugs.
Defendant was not disrobed in any way, and his genitals
were not exposed to the view of the officer or anyone else.
(Supreme Ct, New York Co)

People v Person, 184 AD3d 447 (1st Dept 6/11/2020)

PLEAS - WAIVER OF APPELLATE REVIEW
SPEEDY TRIAL

LASJRP: The First Department holds that a recent
amendment to Criminal Procedure Law § 30.30 which
grants a defendant who has pleaded guilty the right to
raise a statutory speedy trial claim on appeal does not also
preclude a waiver of the right to appeal.

The phrase “shall be reviewable” in § 30.30(6)
unequivocally directs that appellate review of a § 30.30
claim shall no longer be forfeited by a guilty plea, but nei-
ther that phrase, nor any other language in the statute,
precludes a voluntary waiver. (Supreme Ct, Bronx Co)

In re Donna ET. v Renee G.-T., 184 AD3d 496
(1st Dept 6/18/2020)

VISITATION - GRANDPARENTS
- HEARING REQUIREMENT
- RiIGHT To COUNSEL/CHILD

LASJRP: The First Department finds reversible error
where the family court awarded the paternal grandpar-
ents visitation without conducting a full trial. The deci-
sion was based only on the grandmother’s partial testi-
mony. The mother was not present due to a medical pro-
cedure she was undergoing in North Carolina.

Even if the court was justified in drawing a negative
inference from the mother’s failure to give testimony, the
court failed to afford the attorney for the child an oppor-
tunity to ascertain the seven-year-old child’s position.
“Although the Family Court appropriately appointed an
AFC, he did not let her do her job. The child’s position in
this case was particularly important because of the moth-
er’s representations that the child did not want to see the
grandparents so soon following her father’s death and
would be traumatized by such visitation.”

If after a full hearing the family court determines
awards visitation, it should clarify the award vis-a-vis
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each grandparent, given that they filed separate petitions
and were not jointly represented by counsel, and may be
separated.

The JRP appeals attorney was Amy Hausknecht, and the
trial attorney was Brian Lamb. (Family Ct, New York Co)

People v Guilermo P., 184 AD3d 481
(1st Dept 6/18/2020)

DisseNT / HARSH YO SENTENCE

ILSAPP: The defendant appealed from a judgment of
NY County Supreme Court, convicting him upon his plea
of guilty of 3rd degree robbery and sentencing him as a
youthful offender to a term of 60 days’ incarceration and
five years’ probation. The Second Department vacated the
DNA databank fee, which was not authorized for a YO,
and otherwise affirmed. One justice dissented, opining
that the probation term should be reduced to a period of
three years, based on several factors. The defendant’s
actions were minor—at a Dunkin Donuts, he took a sand-
wich without paying for it. The record did not indicate
what his forcible actions were, and there were no allega-
tions that anyone suffered harm. Three years was the
maximum probation period for the original misdemeanor
charges—which would have applied, had the People not
elevated this minor incident to a felony. The defendant
was only 18 at the time of his impulsive actions. Aside
from a minor drug offense, he did not have any other con-
tact with the criminal justice system; and he faithfully
came to all court appearances, except one. His decision to
plead guilty was likely influenced by 81 days served at
Rikers Island, after the court set bail that his family
struggled to pay. Under bail reform, the lower court
would not have had the authority to set bail. (Supreme Ct,
New York Co)

In re Khan v Shahida Z., 184 AD3d 506
(1st Dept 6/18/2020)

LASJPR: The First Department grants the motion by
the guardian and the child for an order of special findings
enabling the child to petition for Special Immigrant
Juvenile Status, noting, inter alia, that, with no prior
warning, the child’s father left him in the United States
with his uncle (petitioner), his parents later told him they
could not support him and did not want him back, and
the child had only occasional contact with his parents, and
received no gifts or support from them, since coming here;
that in determining whether reunification was viable, the
family court should not have refused to consider events
which occurred after the child’s 18th, but before his 21st,
birthday; and that the child presented evidence that his
parents would not accept him if he returned to Thailand,
that his Thai visa was on the verge of expiring and he had
no way to renew it, and that he had no other place to live
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First Department continued

or way to support himself in Thailand or Bangladesh.
(Family Ct, Bronx Co)

Michael R. v Pamela G., 184 AD3d 507
(1st Dept 6/18/2020)

CusTODY / INSUFFICIENT REASONING

ILSAPP: The mother appealed from an order of Bronx
County Family Court, which awarded sole custody of the
subject child to the father. The First Department reversed
and remanded. In her decision, the referee failed to
address alleged domestic violence by the father against
the mother. The appellate court could not determine
whether the referee found that the mother was not credi-
ble, or that DV did occur but custody to the father was
nevertheless in the child’s best interest. Further, there
were no findings regarding allegations that the father
interfered with the mother’s parental access. Andrew Baer
represented the appellant. (Family Ct, Bronx Co)

People v Arnold, 184 AD3d 524 (1st Dept 6/25/2020)

IDENTIFICATION - NoTiCE OF INTENT TO OFFER

LASJRP: The First Department finds that, on the par-
ticular record, the detective’s testimony identifying defen-
dant in a surveillance video based on prior familiarity did
not require CPL § 710.30 notice. (Supreme Ct, New York Co)

In re Ayanna P., 184 AD3d 542 (1st Dept 6/25/2020)

ABUSE/NEGLECT - DERIVATIVE ABUSE

LASJRP: The First Department upholds a determina-
tion that respondent sexually abused his 15-year-old
granddaughter, but overturns a finding that he deriva-
tively abused his son, who is situated so differently from
the granddaughter that the sex abuse is insufficient to
demonstrate that he is at risk of harm. There is no evi-
dence that he was aware of the abuse.

The JRP appeals attorney was Diane Pazar. (Family
Ct, Bronx Co)

People v Badillo, 184 AD3d 517 (1st Dept 6/25/2020)

UNCHARGED CRIMES EVIDENCE - PROBATIVE OF
DEFENDANT’S INTENT
SEARCH AND SEIZURE - PROBABLE CAUSE
LASJRP: The First Department finds no error where,
in a case involving the alleged use of force to retain stolen
merchandise, the court permitted the People’s expert to
testify that defendant told him he had previously shoplift-
ed, and that he thought he could get away with it. This
limited and non-prejudicial evidence of uncharged crimes
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explained the expert’s opinion that defendant, despite his
schizophrenia, had the ability to form an intent to forcibly
steal.

The police had probable cause to arrest defendant
when a citizen informant (later identified as a store
employee) pointed to defendant and yelled that he had a
knife. The witness’s excited demeanor suggested criminal
activity involving the knife rather than innocuous posses-
sion of a possibly legal item. (Supreme Ct, New York Co)

People v Hasquins, 184 AD3d 529 (1st Dept 6/25/2020)

RIGHT TO BE PRESENT - MATERIAL STAGES OF
PROCEEDING

Defendant was not present when his attorney was
relieved after stating to the court that he and defendant
disagreed over defendant’s desire to testify before the
grand jury, that defendant wanted new counsel, and that
the attorney joined the motion. However, defendant had
been present at an earlier proceeding when this attorney
first alerted the court to the disagreement, and did not dis-
pute the attorney’s statement that defendant “rejected”
the idea that the attorney would ultimately decide
whether defendant should testify before the grand jury.
The day after the first attorney’s motion to be relieved,
defendant’s newly appointed second attorney also moved
to be relieved. Defendant confirmed that he had been dis-
satisfied with the first attorney’s intention to withdraw
grand jury notice, and insisted that he still wanted to tes-
tify. The second attorney confirmed that communication
between defendant and the first attorney over the issue
had broken down.

The First Department finds no reversible error, con-
cluding that the violation of defendant’s statutory right to
be present was de minimis because defendant’s state-
ments at other proceedings corroborate the first attorney’s
claims when he made the motion, and the outcome of the
motion to be relieved would not have been any different.
(Supreme Ct, New York Co)

In re Jayden J., 184 AD3d 527 (1st Dept 6/25/2020)

TERMINATION OF PARENTAL RIGHTS - DEFAULTS

LASJRP: In this termination of parental rights pro-
ceeding, the First Department upholds the denial of
respondent mother’s motion to vacate an order of dispo-
sition terminating her parental rights and freeing the child
for adoption where, on each of the two successive days of
the fact-finding and dispositional hearings, the mother
arrived at family court, checked in, but then left before her
case was called; respondent argued that she was ill, but,
on the first day, she left without telling her counsel she
was leaving, her explanation for not appearing was
unsupported by any evidence, and she did not seek med-
ical treatment for any illness that day; and, on the second
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First Department continued

day, she did not go to the hospital until approximately
four hours after she was required to appear in court, and
was diagnosed with only mild symptoms. (Family Ct,
New York Co)

People v Johnson, 184 AD3d 545 (1st Dept 6/25/2020)

ASSAULT - DANGEROUS INSTRUMENT
LASJRP: The First Department upholds a second
degree assault conviction, concluding that the evidence,

including expert testimony, established that the taser
defendant used constituted a dangerous instrument
because it was readily capable of causing serious physical
injury under the circumstances of its use. (Supreme Ct,
New York Co)

People v Morales, 184 AD3d 532 (1st Dept 6/25/2020)

CONFESSIONS - FRUITS/SUBSEQUENT STATEMENTS
LASJRP: The First Department concludes that defen-
dant’s videotaped statement at the District Attorney’s

Office was attenuated from earlier statements the court
had suppressed after finding a Miranda violation.

The taint was dissipated by the brevity of the state-
ment made without Miranda warnings, the passage of at
least 45 minutes, the change of location, the administra-
tion of a second set of Miranda warnings by a new inter-
rogator, the minimal involvement in the interrogation by
the detective who had questioned defendant at the
precinct, and the general absence of coercive circum-
stances. (Supreme Ct, New York Co)

People v Qinghua Ni, 184 AD3d 541
(1st Dept 6/25/2020)
RIGHT TO COUNSEL - Effective Assistance
LASJRP: The First Department finds error in the
summary denial of defendant’s CPL § 440.10 motion, and

orders a hearing, where defendant complains that his
counsel overstated the immigration consequences of
pleading guilty to petit larceny by advising him that it
would “definitely” result in deportation, when in fact it
would only have rendered him deportable with the possi-
bility of discretionary relief. Defendant asserts that he
rejected a favorable plea offer based on this erroneous
advice. (Supreme Ct, New York Co)
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Veronica C. v Ariann D., 184 AD3d 531
(1st Dept 6/25/2020)

FAMILY OFFENSE / NO INTIMATE RELATIONSHIP

ILSAPP: The respondent appealed from an order of
NY County Family Court, which found that he committed
certain family offenses and issued an order of protection.
The First Department reversed. The proceeding was initi-
ated by the foster mother of the respondent’s biological
children. The parties were not members of the same fam-
ily or household, and the petitioner did not establish that
they had an intimate relationship. Indeed, the petitioner’s
contact with the respondent was very limited. Thus,
Family Court lacked subject matter jurisdiction over the
proceeding. Thomas Villecco represented the appellant.
(Family Ct, New York Co)

People v Hickman, 185 AD3d 407 (1st Dept 7/2/2020)

SEARCH AND SEIZURE - Stor AND FRrisk/
REASONABLE SUSPICION

LASJRP: Officers received a radio run of shots fired,
describing the suspects as two black males, one of whom
was wearing a red t-shirt, on bicycles, going northbound
on Lenox Avenue. Minutes later, approximately three
blocks north of the location of the shooting, the officers
observed defendant, a black male wearing a red t-shirt
and riding a bicycle, who was the only individual in the
immediate area who matched the description.

The First Department concludes that the police had
reasonable suspicion justifying a stop and patdown. Any
discrepancy as to defendant’s attire was minor. (Supreme
Ct, New York Co)

People v Laverpool, 185 AD3d 431 (1st Dept 7/2/2020)

PROSPECTIVE JUROR / FOR-CAUSE CHALLENGE

ILSAPP: The defendant appealed from a NY County
Supreme Court judgment, convicting him of 4th degree
larceny. The First Department reversed and ordered a new
trial. The trial court should have granted a defense chal-
lenge for cause as to a panelist who stated that he could
not be “fully fair” if the defendant did not testify and
“defend himself,” and that it might be difficult for him to
acquit an accused person who did not testify, because then
“we only get one side.” Given the bias expressed, the pan-
elist’s subsequent statements to the court did not consti-
tute the requisite unequivocal assurances. The prospec-
tive juror said that, if the defendant did not take the stand,
he would “not hold it against him, but—I don’t know.”
The panelist also stated, “I think I'll be able to give him a
fair 