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Getting Tougher  
on Workplace 

Harassment

Around NYSIR

a law that widens the statute of limitations 

on sex crimes against children to  

ensure that victims have a chance to  

open new claims 

against abusers who 

in the past may have 

escaped justice. In 

announcing the law, 

Gov. Andrew Cuomo 

made its purpose 

crystal clear: “To 

ensure perpetrators are held 

accountable and survivors 

of childhood sexual abuse get their day  

in court.”

For everyone except abusers, it was good 

news. But for many organizations and 

employers – including school districts and 

BOCES − it was good  

news that came wrapped  

in a potentially 

complicated package.

Why? Because, despite  

the prominence of 

headlines focusing on 

decades of tacit child abuse 

in the clergy, the line of 

What New York’s Child 
Victims Act Means for Schools

Earlier this year the state legislature,
passed the Child Victims Act (CVA),



PAGE 2

NYSIR NEWS NOVEMBER 2019

alleged perpetrators doesn’t necessarily 

stop at the church door.

In NYSIR’s very first statewide symposium 

for educators, retired FBI behavioralist and 

profiler Clint Van Zandt generated some 

discomfort by reminding attendees 

that, while child abusers can be 

found in any vocation, educators 

are offenders, too, although to 

a comparatively lesser degree. 

“Sometimes a predator is seated in 

a classroom,” he declared, citing 

one estimate that as many as 4.5 

million American students will 

experience sexual misconduct  

by an educator sometime during 

their public-school careers.

During a single recent year, he  

pointed out, more than 780 

teachers or school employees 

were accused or convicted  

of sexual relationships with students.

While under the old 

law there was no 

statute of limitations 

for most serious  

felony sexual crimes 

against children,  

mid- and lower-level 

felony charges  

came with a five-year 

statute of limitations, 

which ended when a 

victim turned  

18. Written into the 

new law is a statute of 

limitations based on  

age, not length of  

time since the alleged 

incident; for felony cases, criminal charges 

can now be brought against alleged abusers 

until the year their victims turn 28.

Additionally, the CVA opens a one-time, 

one-year window – a ‘look-back’ period 

that officially began on Aug. 14 –  

during which victims can file 

claims they may have been 

afraid to file before. Moreover, 

the law allows victims  

to seek civil action against 

abusers – as well as the 

institutions that enabled them –  

until the year they turn  

55. Among those institutions 

that could be targeted: school 

districts and BOCES.

THE EFFECT ON 
SCHOOLS

In terms of dealing with possible 

claims, what does all that 

mean for 

districts and 

BOCES? 

Based on a  

recent 

webinar sponsored 

by the New York 

State School Boards 

Association (NYSSBA), 

the considerations 

are wide-ranging, 

beginning with exactly 

who’s being accused.

A perpetrator, of course,  

will nearly always be 

named as a defendant,  

and that person could 
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The law allows 
victims to 
seek civil 
action against 
abusers – as 
well as the 
institutions 
that enabled 
them – until 
the year 
they turn 55. 
Among those 
institutions 
that could 
be targeted: 
school districts 
and BOCES.

As many as 
4.5 million 
American 

students will 
experience 

sexual 
misconduct by 

an educator 
sometime 

during their 
public-school 

careers.



be a school employee, 

a student or even  

a parent. But the list  

also may include 

current or former  

teachers, administrators,  

board members or staff 

members − even  

the district itself.

Additionally, the variety  

of potential claims 

faced by districts  

could be wide-ranging, 

including but not 

limited to assault,  

battery and negligent supervision − not 

just of the victim, but of student or 

employee perpetrators, as well. Districts 
could also find themselves facing 
claims associated with failing  
to report or act on an incident of 
abuse; not providing adequate 
employee training; or accepting 
‘silent resignations’ from employees 
known to have committed (or even 
suspected of having committed) 
child sexual abuse.

And the costs of being found guilty 
could be significant. For starters, 
they could include compensatory 
damages for physical, emotional 
and psychological injuries; mental 
anguish and suffering; potential lost 
wages; the cost of treatments; and 
negative effects on relationships, 
current and future. School districts 
generally are exempt from punitive 
damages, but that wouldn’t 
necessarily apply to employees, 
administrators and others named 
as individual defendants.

TANGENTIAL 
PROBLEMS
Given that the new law 
dramatically extends 
the period for victims to 
file claims, defendant 
districts could discover 
that witnesses who 
might have testified on  
their behalf are deceased  
or untraceable, or can’t 
remember crucial 
facts associated with 
the alleged incident. 
There’s also a danger 
that important 

employment or student records will have 

been destroyed or gone missing. With  

that in mind, districts may want to think  

ahead by locating old records and organizing  

them into a searchable archive. In addition, 

it would be wise to update reporting 

requirements and record-keeping procedures.

Also potentially troublesome: Witnesses 

who moved to another state or country  

may legally be outside the reach of 

subpoenas and unavailable for deposition 

or appearance at trial. Compounding 

matters, incidents now open to claim 

may have occurred well before current 

preventive measures and reporting 

requirements even existed.

THE INSURANCE ANGLE

When it comes to the involvement of 

a district’s insurance carrier in a CVA-

related claim, Frederick Black, NYSIR’s 

Underwriting Director, says in one 

important aspect essentially nothing 

changes. Whenever a school district or 
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The variety  
of potential  

claims faced  
by districts  

could be 
wide-ranging, 
including but  

not limited 
to assault, 

battery and  
negligent  

supervision −  
not just of the  

victim, but  
of student  

or employee 
perpetrators, 

as well.
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BOCES experiences a 

claim or even a potential 

claim involving sexual 

abuse, it should be 

immediately reported to 

the district’s insurance 

company, whose 

professionals “will evaluate 

the claims on their merit 

and act to protect your 

interests as the insurance 

policy allows.”

But the one-year ‘look-

back’ and extended 

reporting periods under 

the new law open some interesting angles 

that schools need to account for. For 

instance, who was the district’s or BOCES’ 

insurer at the time of the alleged incident?

Referring to NYSIR’s specific 

circumstance, Black notes that 

“current subscribers may have left 

the reciprocal for some period and 

then returned to NYSIR at a later 

date. Because the time frame under 

the new law for reporting sexual 

abuse claims has been significantly 

extended, districts need to 

determine as soon as possible who 

their insurer or agent was” at the 

time of the alleged incident. Legal 

counsel, he adds, can best advise a 

district about notifying an insurer of 

a potential claim.

Black also reminds that, as in every  

industry, insurance companies go 

through routine mergers and acquisitions,  

which means “it could take a bit of detective  

work to determine the current name of a 

district’s old company.” 

Another possibility is 

that an insurance carrier 

responsible for covering 

an old claim may have 

gone out of business.

“If that’s the case,” says  

Black, “the New York 

Liquidation Bureau 
(NYLB) may be able to  

help. They’re responsible 

for protecting the 

interests of policy holders 

whose insurance  

company can no longer 

meet its obligations.” The NYLB website is 

www.nylb.org/home.htm. A listing of 

companies in receivership can be found 

under the Estates section.

LOOKING AHEAD

So far, everything you’ve read has to do 

with new ramifications arising from past 

occurrences. But what about the forward 

view? What can school 

districts and BOCES do to 

help mitigate the risk of 

future claims?

Several things… beginning 

with a renewed focus on staff 

training regarding mandatory 

reporting of child abuse. In 

addition, districts should pay 

special attention to new CVA 

mandates, which require age-

appropriate instruction for 

K-8 students and peer sexual 

assault prevention training for grade 9-12 

students to increase awareness of the 

Continued on page 7.
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Because the time  
frame under  

the new law for  
reporting sexual  
abuse claims has  

been significantly 
extended, 

districts need  
to determine as  

soon as possible  
who their insurer  

or agent was at  
the time of the 

alleged incident.

While it 
may be hard 
to accept, 
educators 
need to 
recognize the 
possibility of 
child sexual 
abuse in their 
own schools.
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employers − 

including school  

districts – by creating 

lower thresholds  

for establishing 

liability for harassment, 

weakening employers’ 

defense positions, 

increasing available 

damages and extending 

protections to  

public school students.

The upshot, say 

attorneys Susan McClaren 

and Heather Dechert of the 

law firm Webster Szanyi, 

is that school districts and 

BOCES will have a much 

more difficult time defending 

against claims of harassment 

and discrimination.

The latest amendments to 

the law, they say, ease the 

burden of proof for alleged 

victims, as well as for claims 

of retaliation; an employee 

isn’t required anymore to 

demonstrate that harassment 

was severe or pervasive.  

The burden switches to 

the employer, who is now 

required to show that  

any alleged discriminatory or 

harassing conduct doesn’t  

rise above the level of a “petty slight” or  

“trivial inconvenience.”

Employees claiming 

discrimination also 

will no longer need 

to show they were 

treated less favorably 

than an employee in a 

comparable situation 

outside a relevant 

protected category.

STUDENTS 
INCLUDED

Besides expanding  

the old law to protect 

non-employees like  

contractors, sub- 

contractors, vendors 

and consultants, the new amendments 

now cover students as well, who can  

file claims with the state Division  

of Human Rights (DHR) if they think 

they’ve experienced discrimination  

or harassment.

In the face of those significant changes, 

McClaren and Dechert advise that 

districts and BOCES need to refocus on 

preparedness, starting with bolstering 

state-mandated annual sexual harassment 

prevention training for employees to 

include discrimination, harassment and 

retaliation segments based on all the 

protected statuses now covered by the 

new amendments. Educating employees 

about prohibited discrimination and 

harassment, as well as procedures for 

internally reporting issues, is the best 

way for districts and BOCES to prevent 

and correct issues and limit potential 

legal liability.

Getting Tougher on
Workplace Harassment

New York’s Human Rights 
Law just got stricter for

The latest  
amendments to  
the law ease the  
burden of proof  

for alleged  
victims, as well  

as for claims 
of retaliation; 
an employee  
isn’t required  

anymore to  
demonstrate  

that harassment  
was severe 

or pervasive.
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Additionally, employers are now required 

to provide employees with a notice, 

both at the time of hiring and at every 

annual sexual harassment prevention 

training session, that covers both 

the organization’s sexual harassment 

prevention policy and the information 

presented during the training program. 

Employers also must provide the 

information both in English and in the 

language identified by each employee  

as his or her primary language.

THE DASA CONNECTION

In terms of the potential filing of student 

claims, the amended law requires 

strict adherence to anti-

discrimination policies, 

as well as a thorough and 

consistent application  

of Dignity for All Student 

Act (DASA) policies and 

procedures. With that in 

mind, it’s recommended  

that district administrators –  

DASA Coordinators and 

Civil Rights Compliance 

Officers, especially – update 

their training in how to recognize, 

investigate and correct discrimination 

and harassment directed at or instigated 

by employees or students.

Since the new changes curtail the use 

of confidentiality or nondisclosure 

agreements in any settlements 

resolving claims of discrimination, 

harassment or retaliation, districts 

also are advised to seek labor and 

employment counsel when attempting 

to settle a claim or potential claim. 

The idea is to ensure an agreement  

that both protects a district’s  

interests and complies with the  

law’s new requirements.

The amendments increase potential 

school district and BOCES liability in 

other ways, too. Employees or students 

whose claims are upheld, for instance, 

may be awarded attorneys’ fees, and 

beginning Aug. 12, 2020, employees 

also will have three years to file a sexual 

harassment complaint, whether filing 

with the DHR or in state court. One more 

important thing: To “maximize deterrence 

of discriminatory conduct,” the revised 

law specifically states that it is to be 

construed liberally, and exceptions to it 

are to be interpreted narrowly − even 

if that may diverge from comparable 

federal law.

There’s no denying it. The state law 

against workplace harassment and 

discrimination just got significantly more 

complicated. But professional educators 

across New York would be quick  

to agree that the intended outcomes –  

empowered victims and 

safer, more welcoming school 

environments – are worth  

the effort.

For supporting documents 

and more information, visit 

Risk Management Central 

from the nysir.org homepage. 

NYSIR Online University, 

also accessible from the 

homepage, features courses 

on DASA and harassment 

prevention, as well.

WORKPLACE HARASSMENT... CONTINUED

The state 
law against 
workplace 
harassment 
and 
discrimination 
just got 
significantly 
more 
complicated.

The amended  
law requires  

a thorough  
and consistent  

application  
of Dignity  

for All Student 
Act policies.
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Continued from page 4.

problem and enhance a climate of support 

and prevention.

Experts also advise that school admin- 

istrators start making plans to maintain 

appropriate records − insurance policies, 

complaints, investigations, employee 

disciplinary actions − for at least 50 years.

Insurance coverages should be reviewed 

and updated, as well.

The bottom line? While it may be hard to  

accept, educators need to recognize the 

possibility of child sexual abuse in their own  

schools, and at the same time prepare for  

complications they may face in dealing with  

potential claims from current and past victims.

NEW YORK’S CHILD VICTIMS ACT... CONTINUED

NEW BOARD MEMBER

NYSIR has officially filled the last 

open seat on its 24-member board  

of governors.

Robert Yusko, Assistant 

Superintendent for Business at 

Glens Falls City School District 
(CSD), was formally seated at the 

board’s Nov. 21 meeting. He replaces 

Kim Brumley, Business Manager 

for the Greater Amsterdam School 

District, who served on the board  

for several years.

Yusko has been with Glens Falls CSD 

since 2015, and prior to that he was 

School Business Executive for the Hudson 

City CSD. Earlier in his career he served 

as District Treasurer for Cairo-Durham 

Central School District and was a staff 

accountant with Shallo, Galluscio and 

Bianchi CPAs, P.C.

OPERATING SYSTEM SWITCH

Did you notice? You weren’t supposed to.

On Nov. 4, NYSIR’s IT system began 

functioning on a new operating system 

licensed to and managed by the 

reciprocal instead of Wright Risk  

Management, NYSIR’s manage- 

ment company. According to NYSIR 

officials, the change is meant  

to provide greater efficiency and 

operations control, as well  

as enhanced subscriber service.

The switchover involved converting 

data from the old system to the 

new one, a test period to make sure 

everything was functioning as expected, 

and a bridge to a different email server 

that entailed a change in domains  

from wrightinsurance.com to nysir. 

org. Claims, for instance, should  

now be reported through nysirclaims@

nysir.org, and email concerning  

client services should be addressed  

to nysircsr@nysir.org.

Updated management and executive 

staff email addresses can be found  

by clicking appropriate tabs at the top  

of NYSIR’s homepage, nysir.org.

Phone numbers remain the same, 

including NYSIR’s emergency claim 

hotline at 800-894-9341.

ROBERT 
YUSKO



NYSIR NEWS NOVEMBER 2019

PAGE 8

NEW YORK SCHOOLS INSURANCE RECIPROCAL
333 EARLE OVINGTON BLVD, SUITE 905  |  UNIONDALE, NEW YORK 11553  |  PHONE: 516.393.2320  |  FAX: 516.227.2352

WWW.NYSIR.ORG  |  NYSIR IS ON TWITTER: HTTP://TWITTER.COM/#!/NYSIRINSURANCE

NEW PII SELF-
ASSESSMENT TOOL

Protecting students’ and staff members’ 

personally identifiable information 
(PII) keeps many school superintendents 

and IT leaders awake at night, especially 

after reading news stories about 

municipalities and school districts 

enduring ransomware attacks.

Many data breaches are 

preventable, though, and NYSIR’s 

new PII Self-Assessment Tool  

may help administrators get a  

good night’s sleep.

The tool was created to assist 

subscribers in evaluating their 

district’s or BOCES’ PII protection 

readiness, incorporating best 

practices from the National Institute 

of Standards and Technology (NIST) 

and the International Standards 

Organization (ISO) into a spreadsheet 

to help schools identify, protect and 

recover PII. The tool also guides district 

officials in ways to detect and respond 

to data breaches.

The spreadsheet includes six tabs with 

instructions to help users navigate each 

of the activities. As school officials rate 

them, scores are captured and the results 

show areas requiring attention. 

The tool also offers tips for improving 

performance in each area.

The same questions can be used to  

assess readiness in protecting against 

malware. In each box, just substitute 

malware for PII.

Speaking of malware, NYSIR has a tool 

for that, as well. To protect against 

ransomware, spear-phishing bugs and 

malware, a district’s first line of defense 

is its employees. To help them recognize 

suspicious emails and other threats 

that could compromise data systems, 

NYSIR’s 20-minute Preventing Phishing 

and Malware Attacks module at NYSIR 

Online University is a valuable resource. 

Contact Brett Carruthers at bcarruthers@

wrightinsurance.com or Connie Wallis  

at cwallis@wrightinsurance.com for 

more information about getting started.

CYBER CENTER

A second brand-new feature, NYSIR’s 

Cyber Center, can be found at 

nysir.org under the Risk Management 

Central tab. Subscribers will find various 

resources related to cyber-security  

in one spot, including articles and news, 

NYSIR’s PII self-assessment tool,  

NYSIR Cyber Briefs, FAQs, seminars, 

webinars and other cyber-related links. 

Get clicking.

Many data 
breaches are 
preventable, 
and NYSIR’s  

new PII Self- 
Assessment  

Tool may help  
administrators  

get a good 
night’s sleep.


