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By James B. Croy

The 2015 July bar examination results 
for Oklahoma City University graduates 
were met with surprise, consternation and 
demands for an explanation.  OCU gradu-
ates taking the bar for the first time had a 
success rate of only 58%, compared with a 
pass rate for OU graduations of 90% and a 
TU pass rate of 75%.  

Several reasons are readily identifiable 
as being responsible for the poor showing 
by OCU.  However, when distilled down 
to the lowest common denominators, the 
problem lies either with the students, the 
institution, or the examination itself.   As 
is set out below, it is clear that a portion 
of the problem does in fact rest with the 
test itself.  Whether the students or the 
institution should bear the majority of the 
rest of the responsibility is somewhat more 

problematic.
The administration appears to place the 

burden with the students, admonishing the 
students that each student must be diligent 
in his or her course work management and 
must exhibit a focused and sustained effort 
for years of hard work as each progresses 
through law school in preparation for the 
bar.  However, the law school also states 
that the entrance standards for OCU Law 
have remained constant for the past ten 
years.  Thus, with the same quality of stu-
dent entering OCU, and with bar passing 
rates declining, then either the students 
are less diligent in their efforts or the law 
school itself must bear the brunt of the 
responsibility for the low passing percent-
ages.  For those of us who attended OCU 
decades ago, it is simply not possible to 

Disturbing Bar Exam Results

Western-Oklahoma Bankruptcy Team Recognized

The Director’s Awards are given by the Administrative 
Office of the U.S. Courts in recognition of the outstanding 
leadership and excellence in court operations of federal 
court employees nationwide.

The Director’s Awards for Excellence in Court 
Operations recognize employees who have contributed to 
excellence in operating with economy and efficiency, in 
providing innovations that improve service, or in estab-
lishing community outreach programs or enhancing the 
public’s awareness of the federal Judiciary. Among the 
2015 award recipients are:

The Case Management Assist Team for the Bankruptcy 
Court for the Western District of Oklahoma (Oklahoma 
City). 

The team developed CMA, now used by 37 bankrupt-
cy courts and two district courts with other courts in the 
implementation stage. CMA works alongside the Case 

Management/Electronic Case Files System to distribute, 
organize, prioritize, and assign work for a case adminis-

THE 2015 OCBA 
HOLIDAY 

RECEPTION
You are cordially invited to

THE 2015 OCBA HOLIDAY RECEPTION
Thursday, December 3, 2015

5:00 - 7:00 p.m.
Oklahoma County Bar Offices

119 North Robinson, Food Court Basement 
Level

Hosted by the Oklahoma County Bar 
Association

THE OCBA VOICES FOR CHILDREN 
COMMITTEE

WILL BE COLLECTING STOCKING 
CAPS, MITTENS

& GLOVES FOR THE CARVER-MARK 
TWAIN HEADSTART

PROGRAM.  PLEASE BE GENEROUS!

2015 Director’s Awards Honor 
Federal Court Employees

See BAR EXAM, PAGE 11

2015 Director’s Awards Honor Federal Court Employees

See EMPLOYEES, PAGE 11
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OkLAhOMA COunTy 
BAr AssOCiATiOn 
MissiOn sTATEMEnT

Volunteer lawyers and judges dedicated 
to serving the judicial system, their profes-
sion, and their community in order to foster 
the highest ideals of the legal profession, to 
better the quality of life in Oklahoma County, 
and to promote justice for all.

By Angela Ailles Bahm

OCBA President

As I prepare this next column, I 
am reminded that it will be pub-
lished in November, the month 

of Thanksgiving. I want to express my 
thanks to all the men and women of 
the Bar. As I have had the opportunity 
to attend some more OCBA committee 
meetings, I am overwhelmed by the 
generosity of a lot of lawyers. For most 
lawyers, time is money, pure and simple. 
Nevertheless many, many lawyers give 
back to the community without question, 
without reservation, and 
without recompense.

Take for instance 
John Miley. John has 
been the chair of the 
legal aid committee 
for about 9 years. He 
is clearly dedicated to 
ensuring that legal ser-
vices are available to 
everyone. During the 
meeting I attended, we 
were visited by Legal 
Aid attorneys, Cindy 
Goble and Aubrie Comp from Oklahoma 
City and Margaret Hamlett Shinn from 
the Tulsa Legal Aid office. Ms. Shinn 
presented some online forms available in 
Tulsa County and which they would like 
to make available across the State. One 
of the things I learned during the meeting 
was that Crowe and Dunlevy allows every 
lawyer 100 hours of pro bono work per 
year. That’s excellent – go Crowe and 
Dunlevy!

Ms. Goble discussed issues specific to 
Oklahoma County. Legal Aid is always 
looking for lawyers and paralegals to pro-
vide pro bono services. I would encourage 
anyone interested to visit the Legal Aid 
website at LAOK.org. They can use your 
assistance.

I was also able to attend the meeting 
of the community service committee. 
This year it is being chaired by Chance 
Pearson, and vice chair, Monica Ybarra. 
One of the primary benefactors of this 
committee is Youth Services of Oklahoma 
County. Youth Services’ Family Junction 
provides a place for children to stay who 
have been removed from their family. 
The community service committee does a 
number of things to make those children’s 
stay at the shelter as fun as possible. In 
October they sent them to Frontier City. 
They do small things like provide the 
children a birthday cake and a small pres-
ent. Another of the committee’s activities 
is for the drug court closet. They organize 
the collection and clothing drive so that 
people involved in the drug court can 
have something appropriate to wear in the 
event they have an opportunity to have a 
job interview. 

Last but not least, I attended the Law 

Related Education committee meeting. I 
personally have been a longtime member 
of this committee and have thoroughly 
enjoyed my participation. This committee 
goes out into the classrooms and provides 
a variety of lessons to children of all ages. 
The members of the committee will also 
go to whatever organization needs them. 
The committee is being chaired again for 
the 3rd year in a row by Richard Parr, 
vice chair is Doneen Jones. It was the 1st 
meeting of the committee for the year. 
Doneen, Sheila Stinson, and David High, 
all long-standing members, provided 
some tips to those who attended on how 

to engage an audience.
My thanks again to 

all of you active par-
ticipants in committee 
work. Thank you for 
your tireless efforts at 
educating Oklahomans 
on the rule of law, for 
your work to represent 
the under-represented, 
and for your generous 
spirits.

On November 2, I was 
able to attend the Interim Study requested 
by Representative Kevin Calvey on the 
issue of Judicial Reform. As I understand 
it, it is common practice during these 
studies that there is no requirement for a 
point-counterpoint type of presentation. 
Rep. Calvey had 7 presenters and advised 
he had invited OBA Executive director, 
John Morris Williams, but that due to 
conflicts with the requirements of the 
annual meeting, he was not able to attend. 
Presenters were: Trent England, Vice 
President for strategic affairs at Oklahoma 
Counsel of Public Affairs; Professor 
Michael O’Shea, OCU Law School; 
Dr. Carl Hook, CEO for PLICO; Tony 
Lauinger, State Chairman of Oklahomans 
for Life; Jonathan Buxton, Senior Vice 
President of Government Affairs and 
Registered Lobbyist with Oklahoma State 
Chamber; attorney Anthony J. Ferate; 
and Carrie Severino of the Judicial Crisis 
Network. 

I strongly urge you to view the video 
taken of the hearing. You can do so at 
the following site: http://www.okhouse.
gov/Video/Default.aspx search for Nov. 
2, 2015 Interim Study 15-121 Judicial 
Reform. I will not be able to recite the 
2 ½ hour presentation of Rep. Calvey’s 
speakers. The positions of the speakers 
were varied, but the message was con-
sistent that the system for selection of 
judges for Court of Civil Appeals and 
justices for the Supreme Court should be 
changed; continued use of the JNC only 
promotes cronyism.  Very briefly, some of 
my take-a-ways from the speakers were 
the following. 

Mr. England advanced that the 1960 
bribery scandal had nothing to do with 
election of judges, but that as a result of 

the scandal, Oklahoma elected to follow 
the Missouri plan for appointment of the 
appellate and Supreme Court. He called 
for the election of all judges, feeling that 
Oklahomans don’t have a say under the 
current system.

Professor O’Shea suggested Oklahoma 
follow the federal model and require leg-
islative approval of judicial candidates; 
that any new law regarding the election 
of the judges apply prospectively only 
and that the justices come from the 5 
congressional districts. He suggested that 
the JNC could be retained but that they 
be removed from the position of “king or 
queen maker” and be more of an advisory 
committee.

Dr. Hook felt decisions dealing with 
medical malpractice cases from the 
Supreme Court were heavily leaning 
toward the plaintiffs. PLICO has deter-
mined that to appeal a case is a waste of 
its resources. He opined that doctors look-
ing to practice in Oklahoma considered 
decisions from the appellate courts and 
will not come to Oklahoma to service the 
rural areas.

Mr. Lauinger opined that the Supreme 
Court is “hostile” to right to life laws. He 
said the ABA’s position is opposed to any 
state or federal legislative restrictions on 
a woman’s ability to choose, and that the 
position of the ABA was that of the OBA, 
because the OBA is a member of the 
ABA. Rep. Calvey echoed this opinion 
and advised that he would be submitting 
bills again this year to dismantle the 
OBA.

Mr. Buxton advocated for a mandato-
ry retirement age and an appellate court 
which was “not hostile” to business. 

There was a fair amount of discussion 
about the “single subject” rule of the 
Constitution and “log rolling.” One of the 
issues was that the Supreme Court had 
not provided the legislature a formula for 
avoiding this constitutional challenge. 
Therefore the feeling was, the Court could 
be arbitrary when deciding something 
violated the rule.

Several of the speakers rendered 
opinions about the JNC. Citing the 
recent events surrounding the 2 candi-
dates submitted to the Governor for the 
Pottawatomie County judicial position, 
the prevailing theme was that the JNC 
was politically biased, secretive and, in 
effect, an attorney-driven special interest 
group. 

Again, I urge you to watch the video 
and be an active participant on this issue. 
It’s not going anywhere and we, as law-
yers, need to be informed of the issue and 
the alternatives. Send me an email or give 
me a call at 405-475-9707. I look forward 
to hearing your ideas on what we can 
do to improve the OCBA, and encour-
age leadership and engagement on these 
important issues. 

From the President

Angela Ailles Bahm

A time to be thankful

http://www.okhouse.gov/Video/Default.aspx
http://www.okhouse.gov/Video/Default.aspx


www.okcbar.org • November 2015 • BRIEFCASE 3

Jerry Sokolosky - An Interesting Life, Well-Lived
By: rex Travis

Jerry Sokolosky died September 27, 
2015 at the age of 78. He was one of the 
most interesting guys I’ve ever known.

Jerry was born and grew up in Oklahoma 
City. He went to parochial schools in 
Oklahoma City and then to high school 
at St. Gregory’s, in Shawnee. He went to 
college and law school at OU. I first knew 
him at law school at OU where he was a 
year behind me, graduating in 1963, after I 
graduated in 1962.

There was not yet a legal intern program 
but many of us worked for law firms as law 
clerks while we were in law school. Jerry 
worked for Lampkin and Wolf. Eugene 
Matthews, then a young lawyer but later 
a distinguished Oklahoma County District 
Judge was a lawyer at Lampkin and Wolf 
and volunteered to do pro bono work rep-
resenting the late Clara Luper and others 
who were arrested and charged in the lunch 
counter sit-ins which integrated Oklahoma 
City. Gene Matthews asked Jerry to recruit 
students at OU to help with research and 
brief-writng in his unpaid effort.

I was one of Jerry’s first recruits. We 
would get research assignments from 
Matthews and do research at the OU 
Law Library. Computer research was not 
then done. We would then rough-draft 
briefs or pleadings on the basis of that 
research, which Jerry would take and give 
to Matthews.

I did not initially realize how unpopular 
our efforts were with the political structure 
in Oklahoma City. When the sit-in cases 
commenced, Gene Matthews was a rising 
political star and served on the Oklahoma 
City Council. He no longer had that job 
after the first election after the sit-in cases.

I think Jerry and I (and other law stu-
dents) learned a lot about the courage 
sometimes required to be a lawyer. Jerry 
and I retained great admiration for Gene 
for the remainder of Gene’s life. Jerry con-
tinued for the rest of his life to be involved 
in causes in which he believed.

Jerry got elected soon after graduat-

ing law school to the Oklahoma House 
of Representative, representing a mixed-
race district in newly integrated northeast 
Oklahoma City. He, like Gene Matthews 
soon learned that espousing liberal causes 
was not the ticket to great political success 
in Oklahoma during that time.

After a couple of two-year terms in 
the legislature, Jerry decided to try to 
unseat John Jarman, a long-time, con-
servative democrat in the U.S. Congress. 
(Republicans were pretty-much unheard of 
in Oklahoma County at that time.) I cam-
paigned for Jerry, walking the precincts.

I made Jerry’s pitch to an elderly white 
lady in what is now Heritage Hills but 
which was then a white enclave of very 
nice homes feeling threatened by black 
neighborhoods immediately to the east of 
the neighborhood. She listened patiently to 
my pitch and then said “Well, good luck, 
son. You’re certainly going to need it.”

She was right. Jerry was disastrously 
defeated. John Jarman served unmolested 
in Congress until he was an old man and 
finally decided to retire.

Jerry was not all serious pursuits. He 
practiced law with Lampkin and Wolf 
and later with lawyers from that firm 
who formed the firm of Abel, Musser, 
Sokolosky and Clark. But he also had a 
less serious side.

Jerry never quite go over the attraction 
which circuses seemed to have on small 
boys. While most of us just thought about 
running off to join the circus, Jerry bought 
one and ran it. He would practice law 
during the winter, when circuses didn’t 
operate. Then, in the spring, he would 
contact the carnies who made up the circus 
and take the circus on the road.

From time-to-time, Jerry would come to 
me about legal problems with the crcus. 
I think I learned a lot more from him 
than he ever learned from me about such 
things. For example, Jerry told me about 
the origin “making the nut.” It was a term 
which meant making enough money to 
pay one’s bills. It arose from a time when 

the circuses traveled by wagon. It was 
not uncommon that a circus would secure 
goods on credit from merchants of a town 
and, if attendance at the circus did not go 
well, would leave town in the middle of 
the night, without paying its bills.

As a result, the practice arose of local 
sheriffs going to see the circus owners at 
the beginning of the circuse’s appearance. 
The circus owner would be required to 
remove the “nut” which held one of the 
wheels on the wagon and leave that with 
the sheriff. When the circus owner paid 
for the elephant’s hay, or whatever he had 
bought on credit, the sheriff would give 
him back the nut so the circus could move 
on. Thus, “making the nut” meant making 
enough money from the shows to pay the 
bills so as to be able to move on.

Several people we all know or know 
about spoke movingly at Jerry’s memorial 
service. Tom Love, founder and owner of 
Love’s Country Stores, recalled meeting 
Jerry when the two were freshmen in high 
school at St. Gregory’s. They competed 
for the class presidency all through high 
school and remained close for the rest of 
Jerry’s life.

Tom recalled that, when Tom started 

Love’s Country Stores, Jerry, by then a 
newly-minted lawyer, insisted on forming 
the corporation. He would never bill Tom 
for the legal work and, as a result, Jerry 
never got paid for it. Tom Love and Jerry 
Sokolosky were about as different from 
one another politically as possible but 
remained close for life.

Ed Abel recalled his long association 
with Jerry in the practice of law. Ed 
recalled how distraught Jerry was when 
Jerry’s son, as a young adult, was killed 
riding his motorcycle when the cycle was 
hit by a car. Jerry was so profoundly effect-
ed by the loss that he withdrew from the 
firm and was unable for a time to practice 
law.

George “Mick” McCaffrey also spoke. 
He was in law school with Jerry and me 
and later practiced with Jerry for many 
years. He remembered Jerry being a devot-
ed husband and father, as well as a valued 
fellow practitioner.

Jerry’s two daughters have suggest-
ed in lieu of flowers contributions to 
St. Gregory’s University, Marketing and 
Development Dept. 1900 W. MacArthur 
St. Shawnee, OK 74804. Jerry was a great 
man. He will be deeply missed.

Obituary

When Is A Friend Not A Friend?
By Michael Brewer

Part IV in a series. Continuing our theme 
of submerging old dogs into the flood 
water of social media, actor Steve Martin 
helps us get a handle on what’s happen-
ing with today’s jurors. In 2010, actor 
Steve Martin, using his Twitter name @
SteveMartinToGo, while as a prospective 
juror,  tweeted: “REPORT FROM JURY 
DUTY: Defendant looks like a murderer. 
GUILTY. Waiting for opening remarks.” 
Later he again tweeted: “REPORT FROM 
JURY DUTY: Guy I thought was up for 
murder turns out to be defense attorney. 
I bet he murdered someone anyway.” 
Reuters, Live from the jury box, it’s Steven 
Martin!, available at http://www.reuters.
com/article/2010/12/22/us-stevemar-
tin-twitter-idUSTRE6BL34O20101222 

(last visited October 29, 2015).
The general rule remains that voir dire 

examination will determine if juror disqual-
ification is warranted. However, friendship 
on social media websites has been held to 
not, by itself, establish a close relationship 
on which bias or partiality on part of juror 
may be reasonably presumed; and is thus, 
not a proper challenge for cause.  McGaha 
v. Com., 414 S.W.3d 1 (Ky. 2013), as mod-
ified (Sept. 26, 2013); W.G.M. v. State, 140 
So. 3d 491 (Ala. Crim. App. 2013); State 
v. Madden, M2012-02473-CCA-R3CD, 
2014 WL 931031, (Tenn. Crim. App. Mar. 
11, 2014), appeal denied (Sept. 18, 2014), 
cert. denied, Madden v. Tennessee, 135 
S. Ct. 1509, 191 L. Ed. 2d 433 (2015).  
Essentially, a Facebook, Twitter, LinkedIn, 
Instagram, Google+ or Pinterest friend is 

not really a friend without further informa-
tion to show bias and establish a challenge 
for cause to jury service. Attorneys must 
start considering their peremptory chal-
lenges or hope the court finds sufficient 
basis for cause to allow a challenge. So 
to the thousands of “Facebook Friends,” 
courts don’t consider you true friends. 
McGaha v. Com., 414 S.W.3d 1 (Ky. 2013), 
as modified (Sept. 26, 2013). 

Further problems arise when consider-
ing the use of social media after a person 
has qualified for Jury service. Posting and 
Tweeting has been outlawed while driving, 
and a case exists for courts to have jurors 
give the cell phones a rest during Jury 
service, despite Steve Martin’s comedic 
added value. Many examples of jurors 
publishing post and tweets during jury 

service lunch or breaks to update their 
followers on what is taking place in the 
trial exist. This essentially provides alert 
attorneys with a road map to what points 
they and their adversary are making or not 
making. It can also reveal certain already 
existing bias of the jurors not revealed 
during voir dire. When jurors are tweeting 
about the hair style, jewelry, shoes and 
attire of the attorneys and parties, then you 
may have a problem. 

Social media presents many new issues 
for trial lawyers. However if you’re not 
aware of social media or utilizing it prop-
erly during voir dire jury selection you 
could be falling in to an avoidable adverse 
verdict. Next up, the ethics of social media 
investigations of parties, witnesses, poten-
tial jurors and jurors. 

http://www.reuters.com/article/2010/12/22/us-stevemartin-twitter-idUSTRE6BL34O20101222
http://www.reuters.com/article/2010/12/22/us-stevemartin-twitter-idUSTRE6BL34O20101222
http://www.reuters.com/article/2010/12/22/us-stevemartin-twitter-idUSTRE6BL34O20101222
http://www.okcbar.org
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And The Court Said

An Olio of Court Thinking
 By Jim Croy

November 23, 1915 
One Hundred Years Ago

[Extracted from McDonald v. Cobb, 
1915 OK 967, 153 P. 138.] 

On April 22, 1912, the defendant in 
error, plaintiff below, commenced this 
action in the justice court of Wagoner 
township, Wagoner county, against the 
plaintiff in error, defendant below, to 
recover $ 62.50 as damages for the 
alleged destruction of his corn by plain-
tiff in error’s hogs. We shall refer to the 
parties as they were in the trial court. 
There was judgment for the plaintiff in 
the justice court, from which the defen-
dant prosecuted an appeal to the county 
court, where the case was tried de novo 
to the court and jury, resulting in a 
judgment for the plaintiff for $ 20, from 
which the defendant has appealed.

* * *
It is next insisted that the trial court 

committed error in permitting the plain-
tiff’s wife to testify concerning the 
destruction of the corn by defendant’s 
hogs, whose hogs they were, etc. The 
record in this connection discloses that 
the plaintiff was away from home a 
large portion of the time, and that in his 
absence his wife looked after the prop-
erty, and that while he was away defen-
dant’s hogs trespassed upon plaintiff’s 
property and destroyed a portion of his 
corn. His wife endeavored to protect the 
corn by driving the hogs away, etc., and 
upon the trial she testified with reference 
to these matters. Her testimony in this 
respect was competent, and comes clear-
ly within the rule permitting the wife 
to testify with reference to transactions 
where she acts as the agent of her hus-
band. Subdivision 3, section 5050, Rev. 
Laws 1910. This section of our statute 
was adopted from the State of Kansas, 
and the Supreme Court of that state, in 
the case of Fisher et al. v. Conway, 21 
Kan. 18, 30 Am. Rep. 419, discussing a 
similar question to the one under consid-
eration here, announced this rule:

“When, in the absence of the husband 
from home, the wife acts in protection 
of property claimed by him and within 
the home limits, although without any 
express direction or agreement, she is 
acting as his agent, and will be a com-
petent witness in an action by or against 
him as to what she does and recites.”

 So we say here, in the absence of 
the husband from his home, it was the 
duty of his wife to protect the property, 
and in doing so she acted as his agent, 
and what she said and did is competent 
evidence under the rule of agency. Mr. 
Justice Dunn, speaking for this court in 
the case of Armstrong-Byrd & Co. v. 
Crump, 25 Okla. 452, 106 P. 855, refers 
to and quotes approvingly from the case 
of Fisher et al. v. Conway, supra, and 
then says:

“Moreover, in the absence of the hus-

band from home, if the wife acts in pro-
tection of property claimed by him and 
within the time limits, although without 
any express direction or agreement, she 
is acting as his agent, and will be a com-
petent witness, in an action by or against 
him, as to what she does in relation 
therewith.”

There can be no doubt but that the tes-
timony of the wife, under the facts and 
circumstances disclosed by the record, 
was competent under the foregoing sec-
tion of our statute.

November 27, 1940
Seventy-Five Years Ago

[Excerpted from Rachel v State 1940 
OK CR 141, 107 P.2d 813.]

Two informations were filed in the 
common pleas Court of Oklahoma 
County on January 14, 1939, charging 
the offense of openly outraging public 
decency and injuring public morals. The 
cases coming on for trial were by agree-
ment in open court consolidated and the 
defendants were jointly tried. Upon the 
trial the jury found the defendants guilty 
as charged in the informations, but was 
unable to agree upon the punishment. 
Separate motions for new trial were duly 
filed, presented and overruled. The court 
rendered judgments on the verdicts and 
sentenced the defendant Ruby Rachel 
to pay a fine of $500 and be imprisoned 
in the county jail for a period of six 
months, and sentenced the defendant 
Frank Vinson to pay a fine of $25 and be 
imprisoned in the county jail for a period 
of four months.

To reverse the judgments an appeal was 
taken by filing in this court on December 
7, 1939, their consolidated petition in 
error with case-made attached.

The informations were drawn under 
Penal Code, sec. 1769, 21 Okla. St. Ann. 
§ 22, which reads as follows:  “Every 
person who willfully and wrongfully 
commits any act which grossly injures 
the person or property of another, or 
which grossly disturbs the public peace 
or health, or which openly outrages 
public decency, and is injurious to pub-
lic morals, although no punishment is 
expressly prescribed therefor by this 
Code, is guilty of a misdemeanor.”

One information, omitting formal 
parts, charged that in Oklahoma county, 
on the 14th day of January, 1939, Ruby 
Rachel did commit the crime of openly 
outraging public decency and injuring 
public morals in manner and form as 
follows: That the said defendant did then 
and there openly, willfully, wrongfully 
and unlawfully commit acts in the pres-
ence of and among divers and sundry 
persons which did then and there openly 
outrage public decency and injure public 
morals, in form and manner as follows, 
to wit: the said defendant being a white 
woman, did lasciviously associate with a 
negro man, to wit: Frank Vinson, and did 

hold sexual intercourse with said Frank 
Vinson, a negro man, at an apartment at 
Fifth and Stiles in Oklahoma City, said 
county and state.

 The other information charged the 
defendant Frank Vinson with the same 
offense.

* * *
 It is the contention of the defendants 

that the evidence is insufficient to sus-
tain the verdicts, in that there was no 
evidence to support the essential element 
of the crime charged, of “openly” com-
mitting such acts, and in this connec-
tion “reversible” error was committed in 
refusing to sustain the demurrer to the 
state’s evidence, and in refusing to direct 
the jury to return verdicts of acquittal.”

The undisputed facts in evidence are 
that the defendant Frank Vinson, a col-
ored man, occupied the rear room of 
an apartment house at 425 East Fourth 
Street, which had two entrances, one 
on the street and the other on the alley. 
This apartment is in the heart of the 
colored district. The defendant Ruby 
Rachel conducted the Ruby rooming 
house in the 100 block on Reno street. 
About 9 o’clock on the night of the date 
alleged, Nathan Baker, a colored city 
detective, saw Ruby Rachel get out of 
a taxicab at Fifth and Stiles; she walked 
south on Stiles, passed his car parked 
with the lights off, and he followed her 
until she entered the apartment at the 
alley entrance; he then drove around 
the block, stopped, walked up the alley 
and saw her sitting in a room talking to 
Frank Vinson. He then called two white 
officers, Kuykendall and McCurdy, city 
detectives.

 Officer McCurdy testified that, accom-
panied by Officer Kuykendall, answering 
a call to meet a colored officer in colored 
town, they arrived at the place, and stood 
in the alley; he saw Ruby Rachel sitting 
on a chair in the room occupied by Frank 
Vinson; they were mixing some drinks; 
the officers stood in the alley about 30 
minutes; standing in the alley they could 
not tell what was going on in the room, 
and they went around to where they 
could see in the window; the shade was 
drawn to within a foot of the bottom of 
the window, and they all had to stop to 
look in. 

The man had on pajamas, the woman 
removed her dress, leaving her slip on; 
they turned out the lights and got in bed. 
He turned his flashlight in the room and 
as far as he could tell they were having 
sexual relations. The officers broke open 
the door and went in; they found the 
woman in bed, covered up, and the man 
sitting on the side of the bed; they took 
them to the station and put them in jail.

Officer Kuykendall testified that he 
was with the officers, 425 East 4th, at the 
side window of an apartment, just off the 
alley; the window shade was down, and 
he could see Ruby Rachel in there with 
Frank Vinson, and they were drinking; 

she had her clothes off, all but her slip, 
and Vinson sat on the bed, with a pair of 
pajamas on; then they turned the lights 
out, and got in bed; that he turned his 
flashlight through the window, and saw 
Vinson on top of her and they broke in 
the door; that in a conversation with 
Ruby, she said Vinson had been nice to 
her; that she liked him, and she could not 
see anything wrong with it. 

On cross-examination he stated that to 
reach this apartment they had to go up 
the alley; that there is no window on the 
alley side; that they had to go on around 
the corner of the building in order to look 
in the window.

When the state rested its case, the 
defendants interposed demurrers to the 
evidence on the ground that the same 
is wholly insufficient to establish the 
allegations of said informations, and is 
wholly insufficient as a matter of law to 
justify the court in requiring the defen-
dants or either of them to put on any 
proof. Which demurrers were overruled 
and exceptions allowed.

The defendant Ruby Rachel, as a wit-
ness in her own behalf, testified that she 
ran a rooming house on West Reno, and 
that she was unmarried; she admitted 
that she was at Frank Vinson’s room as 
charged; that the entrance to this room is 
the door that opens from the alley; that 
she did not have intercourse with Vinson 
that night as the officers did not give 
them time.

She further testified that she was one-
eighth Negro and one-eighth Creek 
Indian; that her mother was part Indian 
and part Negro.

On cross-examination she stated that 
she was born in Shattuck, Okla.; that her 
first husband was Rachel, part white man 
and part Indian, now dead; that her sec-
ond husband was Daglish, a white man, 
part Indian, who divorced her when he 
found out she was part Negro; that her 
third husband was Switzer, a white man, 
and they were divorced in 1935; that 
her mother told her she was one-eighth 
Negro; that she was an only child and 
had always lived as a white woman.

The foregoing is a substantial state-
ment of the evidence relied upon to sup-
port the convictions.

At the close of all the evidence coun-
sel for the defendants moved the court 
to instruct the jury to return a verdict 
of not guilty as to each defendant, for 
the reason that the evidence failed to 
establish the material allegations of said 
informations. The motion was overruled, 
exceptions reserved.

* * *
The term “openly,” as used in the 

statute providing that every person who 
willfully and wrongfully commits any 
act which openly outrages public decen-
cy and is injurious to public morals, is 
guilty of a misdemeanor, means in an 
open manner, not clandestinely; not pri-
vately, or in private, and is used in the 
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sense of not being concealed, as opposed 
to being hidden or secret.

The offense created by this provision 
of the statute does not depend on the 
number of people present. It is enough 
if it be an intentional act of lewdness, 
offensive to one or more persons present, 
whether upon public or private property.

 In the case at bar the evidence dis-
closes that the acts charged occurred at 
night in the apartment of the defendant 
Vinson, the shades on the windows were 
drawn, and it was only by stooping down 
and peeping in the window that the 
officers were able to see the defendants; 
no one but the officers did see them in 
bed; this they did by turning their flash-
lights through the window after the lights 
inside were turned off; there was nothing 
done openly, it took place clandestine-
ly, in private. Oklahoma has no statute 
making fornication an offense. However, 
fornication, if openly done, may be a vio-
lation of this section of the Penal Code. 
Upon the undisputed facts we think it 
was immaterial as to whether or not the 
defendants engaged in an act of sexual 
intercourse.

* * *
We have considered all the evidence 

and have concluded that the evidence 
for the state was not sufficient to warrant 
a conviction, and the trial court should 
have advised the jury to acquit the defen-
dants by returning verdicts of not guilty. 

This court is bound by the record 
before us, and applying the law to the 
undisputed facts in evidence, the opinion 
of the court is that the evidence wholly 
fails to support a conviction of openly 
outraging public decency and injuring 
public morals within the meaning of this 
provision of the statute as construed in 
the cases above cited.

November 2, 1965
Fifty Years Ago

[Excerpted from Brown v. Marker, 
1965 OK 172, 410 P.2d 61.]

Defendant Brown’s first proposition is 
that the trial court erred in depriving him 
of two peremptory challenges.

The record in this appeal discloses 
that the trial judge was disposed to allow 
separate challenges to defendants Sam 
E. Dee and Richard A. Brown because of 
their taking positions adversary to each 
other. There was no objection to such 
determination and it is not material here 
except in its connection with a narration 
of the facts.

The prospective jury was examined 
for cause by plaintiff and defendants Dee 
and Brown and there being no further 
challenges for cause the court advised 
the plaintiff that it was time for him to 
exercise his first peremptory challenge. 
Plaintiff excused one prospective juror 
and another such juror was called. After 
the new juror had been passed for cause 
by all parties the court advised defen-
dant Dee that it was his time to exercise 
his peremptory challenge. He waived. 
The attorney for defendant Brown was 
advised that it was his turn to peremp-
torily challenge. He waived his “first” 
challenge. Plaintiff was notified that she 
might exercise her second challenge and 
she waived. The court ruled that under 

the circumstances (that satisfaction with 
the panel was indicated) the parties were 
not entitled to any further challenges. 
The right to challenge further was assert-
ed by defendant Brown to no avail and 
counsel for such defendant dictated into 
the record the following:

“Comes now the defendant Brown, 
and for the purpose of the objection to 
the deprivation of the right of peremp-
tory challenge to this defendant, that it 
was the understanding that there would 
be three peremptory challenges given 
defendant Brown, that we waived one of 
the three challenges in the voir dire; the 
other two were not waived. The defen-
dant Brown feels that they have been 
deprived of two peremptory challenges 
by reason of their not being able to waive 
their second or third.”

The record shows that after the jury 
was sworn and before the opening state-
ments were heard defendant Brown 
moved for mistrial on the ground that he 
was denied his second and third peremp-
tory challenges. It also shows that after 
the taking of the evidence was concluded 
and before the jury was instructed defen-
dant Brown renewed his motion in the 
following language:

“Comes now the Defendant Brown and 
moves again for a mistrial in this case 
on the grounds that this defendant was 
deprived of their peremptory challenges 
No. 2 and No. 3; that an opportunity was 
not afforded us for the challenges follow-
ing the waiver of our first challenge; that 
the defendant fully intended to challenge 
a Mrs. Norma Cox who sits on the jury 
as the replacement of Juror Hughes who 
was excused by peremptory challenge by 
plaintiff; that the defendant holds records 
in his file on the information obtained 
on the entire jury panel prior to the trial; 
that this juror had been investigated sev-
eral times in the Oklahoma City Police 
Department; further, that she has lost a 
child of her own some six years ago and 
feels that that juror would be detrimental 
to the interest of Defendant Brown; that 
there were several other jurors in the 
courtroom who had still not been called 
to the box, so no shortage of jurors exist-
ed.”

It is said in 3 A.L.R. 2 page 500 that 
two divergent views exist regarding the 
right of a party to exercise a peremptory 
challenge of a juror after the jury has 
been accepted, namely, (1) that a juror 
may not be challenged peremptorily after 
he has been accepted by both sides and 
(2), that a juror, although accepted, may 
be challenged peremptorily until he or 
the jury is sworn to try the case. The 
decisions of the courts of the various 
states appear to be at variance on this 
question. No decision of this jurisdiction 
precisely in point has been found.

* * *
12 O.S. 1961 § 573 provides:  “The 

plaintiff first, and afterwards the defen-
dant, shall complete his challenges for 
cause. They may then, in turn, in the 
same order, have the right to challenge 
one juror each, until each shall have 
peremptorily challenged three jurors, but 
no more.”

It is clear from the language of this 
section that the challenges must be exer-
cised alternately. When a party is pre-
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sented with an opportunity to challenge 
he must either exercise or waive.

In the case before us the attorney for 
defendant Brown attempted to limit his 
waiver to his first challenge. The record 
discloses no statement by the attorney 
for defendant Brown, nor the attorney for 
the defendant Dee to the effect that either 
defendant had accepted the jury. But the 
implication of acceptance was clearly 
the result of the waiver of defendants’ 
respective first peremptory challenges 
followed by a waiver by plaintiff of her 
second peremptory challenge. This, in 
effect, is construing the words “defen-
dant waives his first challenge” to mean 
“his first, second and third challeng-
es” provided the plaintiff and the other 
defendant should thereafter waive their 
next peremptory challenges in turn. We 
think that in enacting 12 O.S. 1961 § 
573 the legislature intended to permit a 
party to challenge any juror who, to his 
mind, was not acceptable to him without 
the necessity of asserting legally suffi-
cient cause for his challenge. However, 
once that opportunity has been offered, 
and waived and the jury as seated is not 
changed by a subsequent challenge by 
opposing counsel, the statutory mandate 
has been followed. If a party decides not 
to exercise his right to challenge at the 
time his opportunity arises, his conduct 
evidences that none in the jury box is 
distasteful to him. When his opponent, 
acting on that implied acceptance of the 
jury, also waives the right to so chal-
lenge, the court is not obliged to allow 
the parties to spar for advantage but 
may justifiably conclude that the jury 
is acceptable to both sides. The right 
of peremptory challenge is not seen as 
intended to be a right to select but a right 
to reject.

During voir dire questioning of Mrs. 
Cox, the newly seated prospective juror 
stated that her child had been killed in an 
accident out of which tragedy a suit had 
been filed but she felt that fact would 
not prevent her serving as a juror in the 
instant case. She was not challenged, 
either for cause of peremptorily.

In his brief, defendant Brown now says 
he intended to challenge the juror Norma 
Cox. His failure to challenge for cause 
and his waiver of the first opportunity to 
challenge is hardly consistent with such 
expression of intention. We think the trial 
court did not err in ruling that the parties 
had accepted the jury.

November 20, 1990
Twenty-Five Years Ago

[Excerpted from Sisson By and 
Through Allen v. Elkins, 1990 OK 

123, 801 P.2d 722.]

The jury in this medical malpractice 
case brought back a verdict for the defen-
dant doctor. Plaintiff appealed, challeng-
ing only the correctness and sufficiency 
of the court’s instructions to the jury. We 
conclude that the lower court correctly 
refused to instruct on the doctrine of res 
ipsa loquitur, and adequately instructed 
on the duty of care imposed upon a phy-
sician possessing a medical specialty. We 

affirm.
The plaintiff, Carmen Sisson, was born 

with a congenital heart defect which 
required corrective surgery to sustain 
her life. At seven weeks of age Carmen 
underwent a Raschkind procedure, the 
first of three corrective operations. At 
four she underwent her next life-sus-
taining surgery, a Rastelli procedure. 
This latter operation involves implanting 
an artificial Dacron graft or “conduit” 
which acts as a major blood vessel. 
Because the conduit is of a fixed size, it 
becomes less efficient as the child grows. 
It is not uncommon for the conduit to 
become progressively obstructed, requir-
ing replacement.

Ten years after her Rastelli proce-
dure, Carmen’s circulatory system had 
regressed to the point that she was suf-
fering dizziness and fainting spells. It 
became necessary that she undergo a 
Rastelli “redo” to replace the existing 
conduit. All Rastelli procedures require 
that the sternum, or breastbone, be cut 
open to expose the underlying conduit. 
Opening the sternum in a “redo” pro-
cedure involves more risk because the 
structures beneath tend to adhere to the 
back of the sternum as they heal from 
the earlier operation. Because a surgeon 
cannot know preoperatively the conduit’s 
precise position, he must assume that it 
is adherent to the sternum, and therefore 
proceed with great caution as he cuts 
through the sternum. Tearing or cutting 
the conduit is a known risk in a Rastelli 
“redo”. The defendant, Dr. Elkins, was 
the operating surgeon.

In opening Carmen’s sternum the doc-
tor cut into the conduit, causing a sig-
nificant hemorrhage which could not be 
stopped by the application of pressure. 
Dr. Elkins completed the sternal opening 
and placed Sisson on partial, then total 
bypass. During this complication, Sisson 
underwent a period of approximately 
thirty minutes of reduced blood pressure 
resulting in reduced oxygen to her brain. 
The reduced [801 P.2d 724] oxygen flow 
caused her to sustain permanent brain 
damage.

At trial, Carmen’s mother claimed 
three specific errors in Elkins’ course of 
action which constituted negligence: (1) 
the use of a reciprocating, rather than 
oscillating, saw in opening the sternum, 
(2) failure to place Carmen on bypass 
prior to the surgery, and (3) failure to 
induce cardiac arrest after the hemor-
rhage. The jury returned a unanimous 
verdict in favor of Dr. Elkins. On appeal, 
the plaintiff maintains that the trial court 
erred in refusing to give a requested res 
ipsa loquitur instruction, and in charging 
the jury with a duty of a non-specialist 
physician in a case where the defendant 
was clearly a specialist. The Oklahoma 
State Medical Association has been per-
mitted to file its brief as amicus curiae.

RES IPSA LOQUITUR
Plaintiff urges that the trial court erred 

in refusing to give a res ipsa loquitur 
instruction. The Latin phrase (“The thing 
speaks for itself”) refers to a rule of 
evidence whereby in certain cases neg-
ligence of the defendant may be inferred 
from the mere fact that the accident hap-

pened.    In St. John’s Hosp. & School of 
Nursing v. Chapman, 434 P.2d 160, 168 
(Okla. 1967), this Court first recognized 
that the common law doctrine of res ipsa 
loquitur may be applicable to medical 
malpractice cases. At common law the 
effect and result of the doctrine of res 
ipsa loquitur was to aid the plaintiff in 
making a prima facie case of negligence 
in circumstances where direct proof was 
beyond the power of the plaintiff, but 
within the power of the defendant. This 
Court was mindful that in a malpractice 
case, negligence should never be pre-
sumed from the mere fact that treatment 
of the patient was unsuccessful.  An 
instruction on res ipsa loquitur was given 
at common law only (1) in the absence 
of the plaintiff’s having offered direct 
evidence of negligence, (2) where the 
injury was caused by something within 
the exclusive control of the defendant, 
and (3) where the event causing the inju-
ry was of a kind which ordinarily does 
not occur in the absence of negligence 
on the part of the person in the situation 
of the defendant 

Since St. John’s, the doctrine of res 
ipsa loquitur has been codified for med-
ical malpractice cases by 76 O.S. 1981 
§ 21 :

In any action arising from negligence 
in the rendering of medical care, a pre-
sumption of negligence shall arise if 
the following foundation facts1 are first 
established:

1. The plaintiff sustained injury;
2. Said injury was proximately caused 
by an instrumentality solely within the 
control of the defendant or defendants; 
and
3. Such injury does not ordinarily 
occur under the circumstances absent 
negligence on the part of the defen-
dant,
If any such fact, in the discretion of the 
court, requires a degree of knowledge 
or skill not possessed by the average 
person, then in that event such fact 
must be established by expert testimo-
ny. (Laws 1976, c. 44 § 5, eff. April 8, 
1976.)
Instead of allowing an inference of 

negligence as the common law rule did, 
the statute establishes a presumption 
thereof. It further differs from the com-
mon law doctrine of res ipsa loquitur . 
. . in that the statute does not incorpo-
rate the element that plaintiff must not 
be in a position to show the particular 
circumstances which caused the inju-
ry. In determining whether the doctrine 
applies in a medical malpractice case, we 
have held that only the three numbered 
foundational requirements set forth in 
the statute need be met. Middlebrook v. 
Imler, Tenny & Kugler, M.D.’s, 713 P.2d 
572 (Okla. 1985). 

Thus, turning to today’s case, we must 
determine whether the three foundation 
facts have been established by the plain-
tiff’s evidence so as to allow the statute 
to be applicable.The plaintiff’s expert, 
Dr. R., testified to the facts that Carmen 
sustained injury and that the instrumen-
tality that caused the injury was in the 
sole control of Dr. Elkins. Therefore, 
evidence of the first two foundation facts 

is clearly in the record. The problem is 
whether there was any evidence of the 
third the requirement that the injury is of 
the type that does not ordinarily occur in 
the absence of negligence.

Dr. R. admitted that every surgeon who 
performs a Rastelli “redo” runs the risk 
of cutting the conduit. He testified that 
major bleeds can and do occur without 
negligence. He also testified that he 
would have used an oscillating saw in 
opening the breastbone to avoid cutting 
the conduit. (Dr. Elkins used a recipro-
cating saw.) He stated that in his opinion, 
the patient should have been placed on 
heart bypass prior to the surgery, and that 
Dr. Elkins was negligent in doing the sur-
gery. Plaintiff argues that the third foun-
dational fact can be inferred from this 
testimony. In the law of res ipsa loquitur, 
however, the doctrine cannot be invoked 
until the plaintiff has supplied evidence 
of the foundation facts. In St. John’s, we 
said “An inference [of negligence under 
the doctrine of res ipsa loquitor] arises 
only from an established foundation fact. 
The inference cannot supply the founda-
tion fact from which it arises. 

At no point in his testimony did Dr. R. 
testify that an injury such as Carmen’s 
does not ordinarily occur under these 
circumstances absent negligence on the 
part of the surgeon. In fact, counsel for 
the plaintiff chose not to ask the question 
that would have produced either a “yes” 
or a “no” answer on that subject. The 
record is thus silent on the subject of the 
third foundation fact, and it cannot be 
supplied by inference.  Refusal to instruct 
on issues not supported by any evidence 
is not error. Because evidence of such 
third fact is necessary for the statutory 
presumption of negligence to apply, the 
trial court was correct in refusing to give 
the res ipsa loquitur instruction. 

Defendant, although successful below, 
joins with Amicus in urging this Court 
to overrule Middlebrook, or, in the alter-
native, invalidate 76 O.S. 1981 § 21 
(3) for constitutional reasons. Prior to 
Middlebrook, a question existed whether 
a res ipsa loquitur instruction could be 
given in a case where there was also 
evidence of specific acts of negligence. 
However, in Middlebrook, we found that 
there was no error in allowing a res ipsa 
loquitur instruction in a medical malprac-
tice case where evidence was present-
ed of specific negligent acts.  Reading 
Section 21(3) literally, we held that the 
doctrine would not be limited to instanc-
es where the common law of res ipsa 
loquitur would have applied, but instead 
held that the statute is applicable in any 
action where the three numbered foun-
dation facts are met.  We do not depart 
from our reasoning in Middlebrook, and 
decline to overrule it. Nor do we evaluate 
the constitutionality of a statute, § 21(3), 
which was not applicable in the case and 
upon which the Court properly refused 
to instruct. We will not provide such an 
advisory opinion.   (Ed note:  Citations to 
the many cases referenced in this opin-
ion have been removed without inserted 
ellipses.)

OLIO from PAGE 5
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OLFC VOLUNTEERS - TOUGH, LONG ROAD CAN CHANGE LIVES
By Alisa White

Many of us run… not marathon run-
ning but life running.  We run between 
our offices to court to meetings to kids’ 
activities, to church, to home.  We do so 
much running that some days, we think 
we just might run out steam.  But despite 
our busy lives, 1200 local volunteer attor-
neys choose to add another “run” to their 
lives… the run to change the life of a child.   

Oklahoma has 10,974 kids in custody; 
many of those are here in Oklahoma County 
and each has the right to an attorney.  Ideally 
the public defender’s office would represent 
all of these children but frequently, because 
of conflicts or sheer numbers, the PDs 
office cannot take a case.  When this occurs, 
Oklahoma Lawyers for Children (OLFC) is 
asked to provide an attorney volunteer to 
represent the child or serve as Guardian Ad 
Litem.   As Special Judge Gregory Ryan has 
said repeatedly from the bench, “To volun-
teer for a child is one of the best services a 
member of the bar can do.”

The road for a volunteer attorney isn’t 
easy though.  It can involve tough issues 
like sexual or physical abuse and a lot of 
hours spread out over months or years.  But 
most times, volunteers eventually cross the 
finish line and the majority say the reward 
was worth the long, hard run.

Roe Simmons, a general civil practice 
attorney who specializes in family law was 
familiar with the deprived docket when he 
started volunteering in 2005.  Simmons 
explains he volunteers for OLFC, “Because 
children involved in these situations need a 
voice to speak for them, to ensure they are 
properly protected in this terrible time in 
their lives.”  Simmons remembers a partic-
ularly hard case in which the child’s own 
physician asked him to become involved.  

“After the parental rights were termi-
nated, the parents who had been raising 
the child for over two years were finally 
able to adopt the child. Watching the joy 
on the faces of the parents and extended 
family was awesome.”  Simmons added, 
“Children need experienced lawyers to 
speak for them, and make sure they are 
protected from further trauma and harm.”  

But most volunteers come to OLFC with-
out a background in juvenile law.  LeAnne 
Burnett, an Energy, Environmental and 
Natural Resources attorney at Crowe & 
Dunlevy came to OLFC with little juvenile 
law knowledge.  “Over the years, I have 
learned a lot,” says Burnett.  “Before my 
first sexual abuse trial, I had to learn how 
to put a child witness on to testify, how 
to cross examine parents with respect and 
how to openly discuss delicate issues,” 
explains Burnett.   

Burnett says she has also had to be 
creative in court.  “I was an attorney for 
four children born over several years to an 
addict mother.  When I was in court on the 
second oldest child, the mom announced to 
the Judge that if she was pregnant with a 
third child, she would relinquish her paren-
tal rights to the second child.”  Burnett 
told OLFC President & CEO Tsinena 
Bruno-Thompson, who was also present, 
and Bruno-Thompson ran to the store and 
got a pregnancy test.  The mom was indeed 
pregnant and voluntarily relinquished her 
second child that day.

This author can attest to the need to 
think outside the box in juvenile proceed-
ings.  “I had a mother’s parental termina-
tion action set for jury trial.  The trial had 
been bumped a couple times and the chil-
dren needed permanency so time truly was 
of the essence.   The mom was in jail and 
when she appeared the day of the trial, she 

was wearing her jail jumpsuit.  The PD’s 
office didn’t have anything that would fit 
her so her attorney moved for another con-
tinuance because of the prejudicial nature 
of the jail clothes.  I gave the DHS worker 
$40 and had her run to Wal-Mart to buy the 
mom some appropriate clothes.  We were 
able to proceed with the trial,” says White.

New or tough issues aren’t the only 
hurdles a volunteer faces after accepting 
a case.  Because one case can span years, 
some volunteer attorneys rack up hundreds 
of hours.  Terra Parten, a transactional 
attorney at McAfee & Taft, has kept track 
of her hours.  “In the past year and half, 
I’ve volunteered over a hundred hours,” 
she says.  Parten explained, “I’ve had the 
same case since starting.  I represent a 
young lady who was removed from her 
mother’s care and placed in custody for 
educational neglect and lack of supervi-
sion.  The child’s father had passed away, 
and the family options for placement were 
very limited.  To complicate matters, one 
of the family members who had initial-
ly volunteered for placement wound up 
changing their mind on the eve of finaliza-
tion of the placement.  The child was ulti-
mately placed in a guardianship with her 
great grandmother.”  Parten described that 
besides placement, another tough issue 
that surfaced involved her client’s enti-
tlement to survivor benefits for her father.  
Parten spent extensive time on the issue 
before she was eventually able to resolve 
the conflict.  Parten notes the case isn’t 
over though. “Sadly, within weeks after 
finalization of the guardianship, the great 
grandmother passed away.  We are still 
looking for permanency for my client.”  
Parten emphasized that the case has been 
so dense and time consuming that she is 
thankful to members of her firm for their 

support.  It really does take a village.
With the combination of tough issues 

and long roads, why volunteer for OLFC?  
Rachel Smith, a civil litigation attorney with 
the Buxton Law Group, says even though she 
only recently started volunteering for OLFC, 
she has already seen the rewards.  Smith rep-
resents an infant born addicted to drugs.  She 
says, “This baby very well could not have 
survived, but her foster parents have put all 
their love into helping her and now she is a 
healthy baby girl! After meeting the foster 
parents, it is obvious how much they love this 
little girl, they want to adopt her and give her 
a safe and loving home, and it is truly inspir-
ing. This couple welcomed this poor baby 
into their home with open arms, and have 
treated her like one of their own. It’s amazing 
that people like this exist in Oklahoma, and 
it’s really made me proud to be a part of this 
organization.”

Echoing Smith’s sentiment, this author 
says she volunteers because “The children 
need us. We can change their lives and 
they can change ours.”  Burnett agrees, 
“From each case I always come away 
from with a great amount of gratitude for 
my own family, my own life and my own 
problems.”  Simmons adds, “I have seen 
terrible suffering, but I have also witnessed 
growth by both the parents and the chil-
dren.”  Simmons describes his reward as 
not based in money but rather the joy that 
can come at the end of a case.

For information on becoming a volunteer 
attorney or GAL for olfc, go to olfc.org.  

PERSONAL INJURY
WORKERS’

COMPENSATION
SOCIAL SECURITY

DISABILITY

JOHNSON & BISCONE

OKLAHOMA’S TOP RATED PERSONAL
INJURY AND WORKERS’ COMPENSATION

LAWYERS SINCE 1995

LEXISNEXIS© MARTINDALE HUBBELL©

1-800-426-4563
405-232-6490
www.oklalegal.com

105 N HUDSON, SUITE 100
HIGHTOWER BUILDING

OKLAHOMA CITY, OK 73102

2015 MARKS JOE BISCONE'S
40TH YEAR PRACTICING WORKERS' 

COMPENSATION IN OKLAHOMA

Sooner Stand Down for Homeless Veterans at the OKC Homeless Alliance – three of the volunteers for 
legal services were Stephen Dimas, Jody Cole and Jennifer Selling Montagna .
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Gaining Criminal Defense Experience 
Via the CJA Training Panel

By Austin reams* 

Recent publicity has highlighted the 
Justice Department’s early release of 
some inmates from federal custody.  More 
attorneys may be interested in defending 
criminal cases, and many people prose-
cuted in federal court qualify for appoint-
ed counsel through the Criminal Justice 
Act (CJA).

Pursuant to the CJA, attorneys with the 
requisite experience can apply for appoint-
ment to the CJA Panel, and upon approval, 
panel members may accept paid court 
appointments to defend those financially 
unable to obtain representation.

Upon review of the Panel Application, 
applicants will quickly learn that a high 
level of experience is required for Panel 
membership; however, even attorneys 
with little experience practicing criminal 
law can apply for membership on the CJA 
Training Panel.

The CJA Training Panel consists of 
attorneys who do not have the experi-
ence required for membership on the 
CJA Panel. According to Susan M. Otto, 
Federal Public Defender in the Western 
District of Oklahoma, approved Training 
Panel members who express an interest 
and the ability to devote their time would 
be assigned to assist members of the 
CJA Panel as “second chair” on a given 
defense case. Working with the lead attor-
ney, the trainee would learn first-hand 
how to handle a defense case in federal 
court from pre-trial litigation, including 
discovery and motion practice, through 
trial and appeal.

After successfully serving on the 
Training Panel, an attorney may then 
be eligible for appointment to the CJA 
Panel. In some instances, trainees have 
assisted with as many as two (2) federal 
defense cases before being appointed to 
the CJA Panel, taking as long as one (1) 
to one and half (1 ½) years.

There are separate Training Panels for 
non-capital and capital cases, the latter 
requiring a higher level of experience 
prior to appointment to the Special Death 
Penalty Habeas Corpus Panel. In order 

for a trainee to gain appointment to this 
Panel, she may need to first complete 
the Training Panel for non-capital cases, 
be appointed to the CJA Panel, and then 
complete the Training Panel for capital 
cases.

Training Panel members are not eligi-
ble to receive compensation; however, 
upon successful completion and appoint-
ment to the CJA Panel, approved attor-
neys may be compensated at rate of 
$127.00 per hour with a cap of $9,900.00 
for non-capital felony cases. The rate 
for attorneys handling capital cases is 
$181.00 per hour without a cap, but a 
budget must be submitted and approved 
by a magistrate.

Attorneys interested in applying for 
the Training Panel should complete the 
Non-Capital Habeas Corpus Criminal 
Justice Act Panel Application and 
write in “Training Panel Application.”  
Applications can be downloaded from 
the website of the U.S. District Court for 
the Western District of Oklahoma, and 
should be submitted to the Federal Public 
Defender’s office.

For more information about the CJA 
Panel and the Training Program, please 
see the website of the Western District of 
Oklahoma, including FAQ’s listed, General 
Order 09-03, and the Guide to Judiciary 
Policy, Volume 7: Defender Services, Part 
A: Guidelines for Administering the CJA 
and Related Statutes.

*REAMS LAW FIRM, 9208 North 
Kelley Ave., Oklahoma City, OK 73131, 
(405) 285-6878, (800) 593-1974

www.reamslawfirm.com

Quote of the MONTH
“The first human who hurled an insult instead of a stone was the 

founder of civilization.”
— Sigmund Freud, neurologist, founder of psychoanalysis (1856-1939)

Disappointing Bar Results  
for OCU Law Students

By Judge Geary Walke, Editor

At a time when OCU Law is being happily resettled 
into their new physical facility, the 2015 summer Bar 
Exam results were disclosed.  For smart students at vari-
ous stages of law school, and to OCU Law’s outstanding 
faculty and administrators, these dismal results should be 
alarming.  Imagine paying so much for the opportunity of 
a 50-50 chance at passing the bar!

Why did this happen?  Read Judge James Croy’s article 
in this edition of the Briefcase, and then determine wheth-
er you can make any conclusions.

For me, the conclusion I make is that any scoring 

changes made with a secret process is not only foolhardy, 
but is irresponsible.  I have more to say, but will hold 
my thoughts as lawyers, judges, professors and admin-
istrators, together with our Supreme Court Justices, give 
serious thought to the information which has been brought 
to the light of day.  For a century Oklahomans have been 
sufficiently intelligent and educated to determine who 
may be qualified to practice law in Oklahoma and and not 
be a hazard to the public.

If I understand it correctly, the National Conference 
of Bar Examiners, whoever they may be, and whoev-
er they may think they are, took the scores associated 
with the essay portion of the Oklahoma Bar Exam, and 

then “adjusted” them.  How much of an adjustment?  
Compared to what?  The Oklahoma lawyers who read and 
graded those essays were not sufficiently competent to 
judge the answers?

We are told that an elite group of PhD types made some 
type of psychometric “adjustment.”  Right.  Compared to 
what?  

Until I know more about the substance of those chang-
es I will not accept that students who pay huge sums of 
money, who have committed three or more years of their 
lives to law school, and who have their entire careers 
riding on the test just were not motivated enough to study 
hard for the Bar Exam.

Editorial

Judge Philippa James made a Law Related Education presentation at Millwood 
High School on September 17 .  She poses above with two of the students .

http://www.reamslawfirm.com
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conceive of someone paying $1,150.00 per 
credit hour—or over $100,000.00 in tui-
tion alone over the law school career—not 
being diligent in his or her studies.  Thus, 
we must look to the institution itself.  If 
the quality of applicant being accepted has 
not diminished, and if the students find the 
tuition sufficiently breath-taking to con-
centrate on their studies, one is drawn to 
ask what has changed with the educational 
experience at OCU.  

While the extent of the changes in curric-
ulum is not known to your correspondent, 
three changes in recent years are notable.  
There is no longer a required Torts II class.  
Nor is there a required Property II class.  
And, Criminal Procedure is not required.  
The impact, if any, of these changes on 
the OCU pass rate on the bar exam is not 
readily discernible.  Also, a concept which 
is foreign to those who went through law 
school decades ago is the grade on a curve.  
This is being done both at OU and OCU.  
Depending on which logic is employed in 
the curve, the result of this type of grading 
is to lift all ships.  

One might ask, after examining the bar 
pass results above, how they compare to 
the entry requirements of the three law 
schools.  If one were to chart LSAT scores, 
undergraduate grade point averages and 
bar pass rates—according to the website 
law-schools.startclass.com, the compari-
son would be similar to this chart after 
the three indices were modified logarith-
mically so that they could appear on the 
same chart.

As is apparent from this comparison, 
there is a direct correlation between the 
entry requirements and successfully pass-
ing the bar.  Again, the columns in this 
chart have been adjusted so that the three 
indices can be compared in the same chart.

Simply put, the school with the highest 
GPA and LSAT have the highest bar pass 
results.  This should not be shocking to 
anyone.  Thus, if the administration of 
OCU were to increase admission require-
ments, one might expect a corresponding 
increase in bar exam results.  

However, the low bar results in 
Oklahoma this year certainly are not sole-
ly attributable to internal changes in OCU, 
and to a lesser degree, to TU’s lower 
results.  You can count your correspondent 
among those who naively thought that the 

multi-state multiple choice portion of the 
bar exam was graded by some computer 
someplace and then combined with the 
state essay scores, which were scored by 
the bar examiners here in Oklahoma.  Then 
the combination of these scores would 
determine whether the applicant passed or 
not.  And, possibly that is the way it was 
once done.  But that is not how it is done 
now.  The current process for determining 
passage of the Oklahoma Bar Exam, is 
this:

The applicant answers the essay portion 
of the bar examination.

The Oklahoma bar examiners grade the 
answers.

The total essay scores are forwarded to 
the National Conference of Bar Examiners.

That entity scales the scores, which can 
change the number of points needed to 
pass the bar examination.

The parameters used to scale the results 
by the NCBE are secret.  Now, if the read-
er is as much of an unsophisticated rube 
as is your correspondent, you might be in 
utter disbelief that such a system is being 
used.   But, it is.  Thus, OCU estimates 
that were it not for scaling, at least eleven 
of those failing the bar from OCU would 
have passed.  This would have resulted in 
a more respectable 71% of first time OCU 
test-takers passing the bar.

The National Conference of Bar 
Examiners, like the National Football 
League, is a multimillion dollar not-for-
profit corporation.  It will not disclose the 
parameters it uses in grading the MBE 
(Multistate Bar Examination) or in scaling 
the state essay results.  However, this was 
not the first year of plummeting passing 
rates on the bar examination nationwide.  
In 2014 bar pass results fell drastically.  

On October 23, 2014, Erica Moeser, 
President of the NCBE sent a somewhat 
defensive memorandum to the law school 
deans.  After performing a self-check of 
its secret processes, President Moeser was 
able to reassure the deans that the prob-
lem lay with a decline in student ability:  
“Beyond checking and rechecking our 
equating, we have looked at other indi-
cators to challenge the results.  All point 
to the fact that the group that sat in July 
2014 was less able than the group that 
sat in July 2013.”  President Moeser went 
on to mysteriously equate a decline in 
the number of test-takers to a decline in 
student ability.  Her explanation did not 

set well with the law school deans.  Dean 
Nick Allard, of the Brooklyn Law School, 
described the memo as the height of arro-
gance.  University of San Diego School of 
Law Dean Ferruolo called it a stonewall.  
Seventy-nine law school deans, including 
Dean Valarie Couch of OCU and Dean 
Janet K Levit of TU, co-authored a letter 
demanding an independent and transparent 
investigation of the July 2014 bar results.  
They also called for a release of the 
detailed scoring and scaling data.

Subsequent to that demand, President 
Moeser authored an article in the December 
issue of The Bar Examiner in which she 
described the scoring of the multistate por-
tion of the bar exam:

The MBE, like other high-stakes instru-
ments, is an equated test; raw scores are 
subjected to a mathematical procedure by 
psychometricians (experienced profession-
als, all with Ph.D.s) to adjust the final—or 
scaled—score to account for changes in dif-
ficulty over time. The result is that a scaled 
score on the MBE this past summer—say 
135—is equivalent to a score of 135 on any 
MBE in the past or in the future. 

Equating is done by embedding a set of 
test questions that have appeared on previ-
ous test forms into the current test form and 
then comparing the performance of the new 
group of test takers—here the July 2014 
cohort—on those questions with the perfor-
mance of prior test takers on those ques-
tions. The embedded items are carefully 
selected to mirror the content of the overall 

test and to effectively represent a mini-test 
within a test. The selection of questions for 
equating purposes is done with extreme 
precision involving professional judgments 
about both the content and the statistical 
properties of each question.

The article continued to document the 
assertion that the problem did not lie with 
the NCBE.  Rather, it was with the law 
schools and the test takers.  The article 
was unclear as to the nature of the decline 
in test-takers.  She admitted that the LSAT 
scores had declined only from an average 
of 157.7 to 157.4.  At least so far as OCU 
is concerned, we already know that the 
admission standards have remained the 
same in recent years.  

As we all know, admission to the Bar is 
regulated by the Oklahoma Supreme Court.  
Your correspondent finds it extremely dif-
ficult to believe that the Supreme Court 
would have approved the scaling of essay 
results if the justices had been made aware 
that such scaling would result in such a 
decrease in passing the bar examination.  
One might imagine lively discussions 
among the members of the Court when 
discussing the 2015 bar results.

Thus, the extremely low pass rate of OCU 
bar applicants this year cannot be placed at 
the feet of any one entity.  Correcting that 
pass rate must be accomplished through a 
multi-faceted effort by students, profes-
sors, justices and bar examiners.

BAR EXAM from PAGE 1

trator, among other capabilities. Financial 
officers also may use it to monitor pay-
ments due and judges and clerks may use 
it to remain current on court filings.

Team members are IT Manager Scott 
Bellingham, Administrative Support 
Analyst Annamarie Cooper, Automation 
Supervisor Ronn Folk, Bankruptcy Clerk 
of Court Grant Price, Chief Deputy 
Bankruptcy Clerk of Court Sheila Sewell, 
and Operations Manager Penny Wallis.

The Administrative Office is the agency 
within the judicial branch that provides a 
broad range of legislative, legal, financial, 
technology, management, administrative, 

and program support services to federal 
courts. Judicial Conference committees, 
with court input, advise the Administrative 
Office as it develops the annual Judiciary 
budget for approval by Congress andthe 
President. The Administrative Office 
is responsible for carrying out Judicial 
Conference policies. A primary respon-
sibility of the Administrative Office is to 
provide staff support and counsel to the 
Judicial Conference and its committees.

For more information, contact Sheila 
Sewell at (405) 609-5767 or sheila_
sewell@okwb.uscourts.gov after 11/1/15.

Additional information from the nom-
ination by Chief Judge Vicki Miles-La-
Grange is attached.

EMPLOYEES from PAGE 1

http://www.okcbar.org
mailto:sewell@okwb.uscourts.gov
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University of Oklahoma College of Law 
Adds Top 20 “Best Value” Ranking to 

Latest Accolades

The University of Oklahoma College of 
Law is a Top 20 “Best Value” law school, 
according to National Jurist magazine. OU 
Law rose to 17th in the nation and is the 
only Oklahoma law school in the Top 20.

OU Law’s latest rankings and honors 
include:

Highest U.S. News & World Report 
ranking ever achieved by an Oklahoma 
law school 

Top 20 (No. 17) “Best Value” Law 
School, National Jurist

Top 5 (No. 3) “Best Schools for Small 
Law,” National Jurist

Top 10 (No. 7) Moot Court Program, 
The Blakeley Advocacy Institute

Included in “Best 173 Law Schools,” 
Princeton Review

While tuition is increasing at law 
schools across the country, OU Law has 
maintained its commitment to decreasing 
student debt loads by not increasing its 
tuition for the past three years.

For more information about OU Law, 
visit law.ou.edu.

Tulsa natives Jeff Vogt and Chase 
Webb join Oklahoma’s largest law firm

McAfee & Taft has announced the addi-
tion of Jeffrey L. Vogt and Chase C. Webb 
as associates in its Oklahoma City office.

Jeff Vogt is a corporate attorney whose 
transactional practice encompasses a broad 
range of complex business matters, includ-
ing mergers and acquisitions, business and 
asset sales, transaction financing, gover-
nance and compliance matters, and the for-
mation and organization of various types 
of business entities.

The Tulsa native graduated summa 
cum laude with a bachelor of business 
administration degree in finance from the 
University of Oklahoma in 2012 and with 
highest honors from the University of 
Oklahoma College of Law in 2015, where 
he was awarded the Nathan Scarritt Prize 
for the highest academic record in his 
graduating class.

While in law school, Jeff served as note 
and comment editor of the Oklahoma Law 
Review, was the recipient of 17 American 
Jurisprudence Awards, and was also named 
to the Order of the Coif, Order of the 
Barristers, and National Order of Scribes.

Chase Webb is a registered patent attor-
ney whose practice is focused on intellec-
tual property counseling and transaction-
al matters involving patents, trademarks, 
copyrights, licensing agreements, and 
trade secrets.

 Prior to joining the firm, Chase was 
a registered patent agent with the U.S. 
Patent and Trademark Office.

The Tulsa native earned a bachelor’s 
degree in applied physical analysis from 
Creighton University in 2012 and gradu-
ated cum laude with a Juris Doctor from 
the Creighton University School of Law 
in 2015.

 While in law school, he served as 
president of the Intellectual Property 
Law Society, participated in the INTA 
Saul Lefkowitz Moot Court Competition, 
and was the recipient of the Law Dean’s 
Academic Scholarship.

 As an undergraduate, he worked as a 
research assistant for the university’s phys-
ics department and was a member of the 
Creighton men’s division I baseball team.

For more information, contact: Brad 
Neese at brad.neese@mcafeetaft.com or 

(405) 552-2371.
GableGotwals Adds New Associates
Two new associates have joined 

GableGotwals this fall.
 Andrea Pickryl and James M. Scears 

are both transactional attorneys who will 
be working in the Tulsa office.

Andrea’s primary focus will be 
Transactional law including areas such 
as Mergers & Acquisitions, Corporate 
& Securities Law, Energy, Oil & Gas, 
Banking & Financial Institutions, and 
Health Care. Andrea worked as a summer 
intern at GableGotwals in 2013 and 2014. 
Andrea received her JD with honors from 
the University of Tulsa School of Law in 
2015 and her undergraduate degree from 
Baylor University in 2011.

James will focus his practice on tax 
law, as well as estate and trust planning. 
Scears returns to Oklahoma after prac-
ticing law in Zurich, Switzerland, where 
he focused his practice on private wealth 
management, international taxation, and 
estate and trust planning. He graduated 
from the University of Oklahoma College 
of Law in 2012 with honors and holds 
an LL.M. in Taxation from New York 
University School of Law. He earned his 
undergraduate degree from the University 
of Oklahoma in 2009.

McAfee & Taft adds litigation paralegal 
Toni L. Farrar

Toni Farrar, a certified paralegal with 
more than 25 years of experience, has 
joined the Litigation Group at McAfee & 
Taft.  She currently works with trial law-
yers whose practices are concentrated in 
complex business and securities litigation.

Farrar began her legal career in 1985 
and has significant experience in areas 
of energy, environmental, condemnation, 
personal injury, insurance defense, and 
general litigation.

 She is a member of the Oklahoma 
Paralegal Association and currently serves 
on the University of Oklahoma’s Legal 
Assistant Education Advisory Committee.

In addition to holding an Associate of 
Arts degree from York College in York, 
Nebraska, Toni graduated from the 
University of Oklahoma College of Law’s 
Legal Assistant Program and earned her 
certified paralegal credentials from the 
National Association of Legal Assistants

For more information, contact: Brad 
Neese at brad.neese@mcafeetaft.com or 
(405) 552-2371.

University of Oklahoma College of Law 
Students Attend Annual Congressional 

Black Caucus Meeting

Last month, for the second consecutive 
year, the University of Oklahoma College 
of Law sent a group of students to the 
Annual Congressional Black Caucus and 
National Black Law Student Association 
Retreat in Washington D.C.

Each year the Congressional Black 
Caucus hosts a series of meetings to match 
young and aspiring professionals with sea-
soned national politicians. OU Law stu-
dents had the opportunity to meet many 
public servants, including Vice President 
Joe Biden. The meeting also afforded them 
the chance to be briefed on key national 
issues and concerns.

The student group consisted of sec-
ond and third year students and included 
Emmanuel Charles, Sara Rollan, Natalie 
Soas and Desiree Singer. Washington D.C. 
area OU Law alumni, Michelle Millben 
(’09) and Rayshon Payton (’13), also 

attended the conference. Millben and 
Payton work in the White House and 
with Senate Minority Leader Harry Reid, 
respectively.

Attending conferences like the Annual 
Congressional Black Caucus Meeting 
expands the students’ understanding of the 
national scene and increases their ability to 
secure employment upon graduation.

As these students complete their edu-
cation at OU Law, retreats of this type 
connect them with national leaders and 
first-hand information on central issues 
will make them better lawyers.

Singer and Rollan plan to remain in 
Oklahoma to start their law practices upon 
graduation.

For more information about OU Law, 
visit law.ou.edu.

GableGotwals Lawyers Speaking 
to Professional Groups and Clients 

throughout the State

In November, several GableGotwals 
employment attorneys will host a half-
day seminar regarding Emerging Rules, 
Evolving Technology and Effective 
Solutions.

 All HR professionals and in-house 
counsel are invited to attend.

 Presenting will be Diana T. Vermeire, 
Tom C. Vincent III, Leslie L. Lynch, 
Michael J. Lambert, Erin K. Dailey, Ellen 
A. Adams and Paula M. Williams.

Steve Heinen will be presenting on 
November 12 at the National Business 
Institutes (NBI) seminar “Handling the 
Sale of a Business”.

 Steve will address NDAs, letters of 
intent and due diligence. Handling the Sale 
of a Business

Ronald N. Ricketts will be a pre-
senter at the Oklahoma Bar Association 
CLE Arbitration Seminar to be held on 
December 7 at the Oklahoma Bar Center 
in OKC.

Tom C. Vincent II moderated a panel 
of GableGotwals attorneys during the 
Community Bankers of Oklahoma annual 
convention in September.

 The session entitled From Capitol Hill 
to the Customer’s Experience focused key 
issues impacting bankers and their cus-
tomers.

 Members of the panel included Jeffrey 
D. Hassell, Diana T. Vermeire and Thomas 
J. Hutchison.

Brandon C. Bickle recent spoke in 
October to a group of 50 bankers during 
the 2015 Consumer Lending School 
conference sponsored by the Oklahoma 
Bankers Association.

 His topic covered what bankers need 
to know when customer’s file bankruptcy.

Leslie L. Lynch presented on Open 
Statements to a group of 75 during an event 
sponsored by the Oklahoma Association of 
Defense Counsel.

 Leslie has also presented two webinars 
on The Exempt vs. Non Exempt Dilemma: 
How the Rules are Changing.

 She was joined by Michael J. Lambert, 
also of GableGotwals.

Palmer Joins Miller & Johnson

Miller & Johnson, PLLC welcomes 
attorney Stephen R. Palmer to the firm. 
Mr. Palmer graduated from Oklahoma 
Baptist University in 1993 with a B.A. in 
political science and a minor in psychol-
ogy. He earned his law degree from the 
Oklahoma City University School of Law 
in 1996. Mr. Palmer is an AV rated attor-
ney by Martindale-Hubbell and has a wide 

range of litigation experience, including 
insurance defense, auto and truck liability 
defense, premises liability, class action liti-
gation, products liability, and business and 
commercial litigation. . He is a member of 
the Oklahoma Bar Association, Oklahoma 
County Bar Association, Oklahoma 
Association of Defense Counsel and the 
Defense Research Institute.

Housley & Couch, P.L.L.C. Announces 
Formation

Spencer B. Housley and Daniel G. 
Couch proudly announce the formation 
of their new law firm, Housley & Couch, 
P.L.L.C., combining their experience in 
both civil litigation and business law.

 Mr. Housley graduated from the 
University of Oklahoma School of Law in 
2004 and practices primarily in the areas of 
medical malpractice, personal injury and 
bad faith insurance cases.

 Mr. Couch graduated from the University 
of Oklahoma School of Law in 2007 and 
represents companies, families and indi-
viduals in business transactions and liti-
gation, business planning, real estate, trust 
and probate, insurance and construction 
related matters.  The new firm is located at 
501 N. Walker Ave., Suite 120, Oklahoma 
City, Oklahoma 73102.

OU Law Professor Emeritus Drew 
Kershen Receives AALA Professional 

Scholarship Award

Professor Emeritus of Law at The 
University of Oklahoma, Drew L. 
Kershen, received the American 
Agricultural Law Association’s (AALA) 
2015 Professional Scholarship Award. 
The award recognizes Kershen’s work as 
co-author of “Agricultural Biotechnology: 
An Opportunity to Feed a World of Ten 
Billion.” The article is co-authored by 
Nina V. Fedoroff and is published in the 
fall 2014 issue of Penn State Law Review.

The prestigious award is one of only 
three honors given by the AALA each year. 
Award recipients are selected based upon 
excellence in quality of writing, relevance 
of topic to important legal issues in agri-
culture, clarity of analysis and potential 
impact. Kershen’s article was chosen from 
the entire pool of professional agricultural 
law scholarship published within the last 
year.

Together in their article, Kershen and 
Fedoroff respond to the latest United 
Nations projections that the human popu-
lation will grow to 10.9 billion by mid-cen-
tury. Their work argues for the immediate 
need to increase agricultural productivity 
through the use of modern science, while 
also moving beyond the cultural and polit-
ical biases against molecular crop modifi-
cation.

The article is available online at law.
ou.edu.

Kershen joined the OU Law faculty 
in 1971 where he taught classes on agri-
cultural law, legal history, professional 
responsibility and water rights. He has 
focused his research and writings on agri-
cultural biotechnology law and policy 
since 1997. He is member of The Order of 
the Coif, a past president of the AALA and 
a frequent speaker on agricultural law and 
water law topics.

Bar Observer
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By roscoe X. Pound

Dear Roscoe: Before I retired, I defended 
a number of criminal cases, many longshots.  
During a phone call the other night my 
sister asked me about something called the 
Bugs Bunny defense.  Is this for real? J.L., 
Piedmont, OK.

Dear J.L.: Certainement! as they say en 
Francais.  I’m not really sure why I just said 
it, but I guess it doesn’t hurt to show I’ve got 
some culture beyond bacteria.

The Bugs Bunny defense is an actual 
fact, presented in the murder trial of Linda 
Duffey Gwozdz in California (where else?).  
Prosecutors charged her with the shooting 
death of her husband Patrick Duffey.  He was 
shot twice in the head.  Ms Gwozdz claimed 
it was  an accident.  Apparently, the couple 
liked to play around talking in cartoon voic-
es.  Mr. Duffey, while preparing to go to the 
gun range, brandished his .38 and, as a joke, 
said, in his best Elmer Fudd voice: “No more 
buwwets.”  I guess you had to be there.  Ms. 
Duffey, taking this as code for “the gun is 
unloaded,” proceeded to “fake” shooting him 
cowboy style, fanning the hammer.  To her 
alleged horror, the gun was in fact loaded.  
She  mortally wounded her husband.

Relatives and friends verified that the cou-
ple was actually goofy, often speaking in car-
toon voices.  At first, some, including police 
detectives, believed her.  Her story began to 
unravel, however, as forensics noted how dif-
ficult it would be to shoot Patrick twice  in the 
head in this manner, and found the trajectory 
more consistent with her shooting him once 
while he slept on the couch and then a second 
time as he lingered.  Officers invited her to 
come out to the police range and demon-
strate.  She said she’d get back with them but 
never did.  Instead, she took off, changed her 
appearance somewhat, and remarried.

Bizarre, you think?  Me too.  However, 
the defense worked well enough to result in 
a hung jury in the first go around, though the 
retrial ended in a guilty verdict.  An appeal 
is pending, so the final chapter on the Bugs 
Bunny defense (some might say “excuse”) 
has yet to be written.  

CBS did  a program on the case last week.  
You can probably find transcripts or clips 
online.

Personally, I get that defense attorneys 
must zealously defend their clients, regard-
less of guilt or innocence, and I applaud 
thinking outside the box.  An accused who 
can afford counsel of his choice obviously 
expects to get some bang for his buck, i.e. a 
vigorous defense above and beyond a base-
line standard of adequacy.  Creativity and 
the chutzpah to mount such a defense would 
obviously come in as part of that package.  I 
say that as one with access to high end coun-
sel.  And I have nothing but respect for public 
defenders and pro bono and appointed coun-
sel who take on tough cases on a shoestring, 
Yet I wonder about the degree that the avail-
ability of high caliber attorneys with access to 

the forensic expertise necessary to persuade 
the jury highlights the asymmetrical justice 
for rich and poor.  I also believe, along with 
Alan Dershowitz no less, that “[e]vasions 
of responsibility breach the social contract 
and rend the very fabric of democracy.  We 
must stop making excuses and start taking 
responsibility.”

OK, so last month ended on kind of a dour 
note concerning a fistful of phone messag-
es from Teddy Sauerkraut.  I knew Teddy 
Sarkharien since junior high.  Back then, he 
and his older brother made a decent repu-
tation as bullies.  In Teddy’s case, the extra 
size he came in with as a result of taking 
an extra two years to climb the ladder to 
seventh grade proved an advantage.  Now, 
from Aubrie’s depiction of him a couple of 
issues ago, you might get the impression of a 
repulsive, toady sort of looking guy.  In fact, 
Teddy bore a small resemblance to Matthew 
McConaughey if you added forty pounds, 
thirty years, and a face still bearing the rav-
ages of untreated teen acne to Matthew as he 
looks today.  So, Teddy’s not really ugly by 
any stretch of the imagination, but, he should 
probably wear a bag over his personality.

Over the years Teddy has tried and failed in 
a number of ventures on both sides of the law.  
He did a bang up job counterfeiting handicap 
placards and drivers licenses for a time, until 
someone realized he closed the circle on the 
wheel in the symbol.  He had a construction 
business which did pretty well until he went 
broke having to redo most of his jobs.  Gotta 
hand it to him though, he stood behind his 
work.  He did a stint in the Navy, where he 
probably should have stayed, and bounced 
at a number of bars and clubs in the Greater 
New York area.

As I entered my office, I noticed the dis-
tinctive balled, black hat jointly worn by my 
pal, Father Auggie.  Rae brought me some 
coffee and said, “Oh, Father Auggie’s gonna 
come by and pick up his biretta.”

“OK,” I said.
“You can give him back his hat with the 

pom-pom too.  Say, what does a priest need 
a gun for?”

“I’ll tell you the story one day,” I said.
Auggie arrived shortly thereafter, helping 

himself to some coffee and settling in for a 
debriefing on the end of the London After 
Midnight affair.  Just as I was coming to 
the climactic face-off, The form of Teddy 
Sauerkraut filled my doorway.

 “Hey, Roscoe,” he said.  “And Faddah 
Auggie.  You rembuh me.  Me and my brud-
dah ust to brak your balls when we was kidz.  
Oh, pawden duh French.”

 “Yes, I remember,” Auggie sighed.
 “We was the toughest kids ever come 

outta Aw Ladies.”
 “I recall the Pound Brothers didn’t seem 

to think so.”
Teddy grimaced.  “Yeah, dey did get de 

advantage that time.  Only twice did we 
get beaten.  Udduh time was that skinny 
wop Trani.  Oh, pawden duh French again, 

Faddah.  You know I still remembuh when 
you backhanded me over dat visituh’s chah 
in your office.”

I’d heard about that one myself.  Teddy’s 
old man had come in to discuss some disci-
plinary matter regarding his boys.  Old Mr. 
Sarkharian was a good guy and hell of a TV 
repairman.  When Father Auggie rose to greet 
him, Mr. S. dropped to a knee and kissed his 
ring.  Teddy made some kind of comment 
about acting like an American and Auggie 
sent him flying with a flick of his hand.  He 
felt so bad for the old man after that he didn’t 
expel the boys as originally planned.

“So what brings you here, Teddy?” I asked.
“I got a new business,” he beamed, hand-

ing both Auggie and myself a card.  It read:

Masada Security
Process Servers-Security Guards-Private investivators

Theodore Sarkharian, Prop.

“What’s your motto?” I asked.  “We’ll get 
the job done or we kill ourselves?”

“Huh?”
“Masada.  It was a massacre.”
“Nah,” said Teddy, “It’s in the Bible.  Help 

me out heah Fadduh.”
“Sorry Teddy,” Auggie said, “I’m still 

working on what an ‘investivator’ is.”
“Huh? Lemme see dat.  Shit.  Sawry 

Fadduh.”
“Teddy, let’s get to the point.  What can I 

do for you?”
“Well, me being in da business an’ all, I 

thought I’d axe you to send some business my 
way.  Jumpuhs and such.”

“Bounties go to anyone who can bring a 
jumper in.  I do most of mine in house with 
Junior and Daddy Mike.  You know that.”

“Yeah, well look.  Heah’s duh deal.  I’m 
inna jam and I’m hopin’ you can help me 
out.”

I rolled my hand, gesturing him to go on.
“Okay, so I got a buddy’s gotta storage 

yahd in Ruttafud.  It gets broken into coupla 
times, cops take a repawt but don’t do jack.  
So we sign on, my bruddah and me, to pro-
vide security.  We hang out down dare with 
some udduh guys and dis worker comes out 
o’ duh buildin’ ‘bout eleven o’clock at night.  
See, he’s hid dare and when no one’s aroun’ 
he lets this car loada guys in and they stawt 
carryin’ merchandise out and loaded it in duh 
cawh.

“So me and my guys are all CSI, taking 
movies and stuff.  We  go down citizens’ 
arrest ‘em.  Tougher den we taught.  But 
heah’s duh ting, we kick dare asses.  An’ we 
call duh cops and dey get hauled off.  Den we 
find out.”

“Find out what?”
“Dey was made.  Kenny Camporelli’s 

guys.”
“Shit,” I said, “Pardon the French Father.”
“What’s this got to do with me?”
“Well, I heard how you backed him down 

a couple of years ago, so I put duh word out.”
“What word?”
“Dat we wuz pawtnuhs.”
“Merda,” said Father Auggie.  “Pardon the 

Latin.”

Stump Roscoe

SHARE OFFICE SPACE IN OIL CENTER WEST 
with three attorneys.  Includes conference room, 

reception, copier and fax.  
Contact: s.gilbertlaw@gmail.com

SHARED OFFICE SPACE AVAILABLE

http://www.okcbar.org
mailto:s.gilbertlaw@gmail.com
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Events  Seminars  
NovEmBER 11, 2015

Veterans’ Day Holiday – Bar Office Closed

NovEmBER 17, 2015
CLE Luncheon Seminar – Judges Tim Henderson & Cindy 

Truong – “Courtroom Decorum”
12 Noon

Bar Office

CLE Evening Seminar – Collin Walke & Jeff Taylor
“Social Media:  How to obtain it and how to get it into 

Evidence,”
5:30 p.m. 
Bar Office

DECEmBER 1, 2015
CLE Breakfast Seminar – Steve Barghols

“Effective Negotiations in Mediation”
7:30 a.m. 
Bar Office

CLE Luncheon Seminar – Patrick O’Hara Sr.
“The Evolving Role of Local Government Zoning

In the Oil Patch”
12 Noon 

Bar Office

CLE Evening Seminar – Sonja Porter
“The Holiday Season – What Better Time to Update

Your Knowledge of DUI Laws”
5:30 p.m. 
Bar Office

DECEmBER 3, 2015
OCBA Holiday Reception

5-7 p.m.
Robinson Renaissance Food Court

DECEmBER 8, 2015
CLE Luncheon Seminar – Garvin Isaacs

“The History of Trial by Jury”
12 Noon

Bar Office

CLE Evening Seminar – Tracy Niesent
“Don’t ‘foul’ Up Your Clients Medicaid and/or SS Benefits!

What You Need to Know About Medicaid, SSI & Special Needs
Trusts to Avoid Malpractice After the Slam Dunk PI Win.

5:30 p.m.
Bar Office

DECEmBER 15, 2015
CLE Breakfast ETHICS Seminar – Judge Barbara Swinton

“Courthouse Safety & Civility”
7:30 a.m.
Bar Office

CLE Luncheon Seminar – Michael Chitwood
“Technology in the Courtroom”

12 Noon
Bar Office

CLE Evening Seminar – Kieran D. Maye
“Jiggery Pokery & Gobbledy Gook” – Translating These &

Other Mysteries of the 2014-2015 U.S. Supreme Court Term
5:30 p.m.
Bar Office

DECEmBER 23-25, 2015
Bar Office Closed for Holidays

DECEmBER 31, 2015 – JANuARy 1, 2016
Bar Office Closed for Holidays

&

Old Drum
By Geary Walke

Rural Missouri.  Circa 1870.  
A farmer believed a dog was killing his 

sheep and gave orders to shoot the dog if 
it came upon the farmer’s property.  “Old 
Drum” was a nearby farmer’s best hunting 
dog.  Sure enough, Old Drum turned up dead 
near the sheep farmer’s house.  

Old Drum’s owner sued the sheep farmer, 
praying for relief in the sum of $50.  He was 
awarded $25 by a jury.  The dog’s owner was 
granted a new trial and hired TWO lawyers.  
One of the lawyers was George G. Vest.

Vest previously served in the Confederate 
Congress, then later practiced law until he 
was elected to the U.S. Senate where he 
served from 1879 until 1903.  Senator Vest 
was known as a witty and sarcastic debater.  
He was a Democrat, which meant at that 

time he was generally in the minority.  He 
fought against the anti-polygamy laws which 
had been directed at the Mormons, and he 
opposed women’s suffrage.

What follows is Vest’s summation to the 
jury.  A jury award of $50 was then success-
fully defended on appeal to the Missouri 
Supreme Court.

“Gentlemen of the jury: The best friend a 
man has in this world may turn against him 
and become his enemy.  His son or daughter 
that he has reared with loving care may 
prove ungrateful.  Those who are nearest and 
dearest to us, those whom we trust with our 
happiness and our good name, may become 
traitors to their faith.  The money that a man 
has, he may lose.  It flies away from him, 
perhaps when he needs it the most.  A man’s 
reputation may be sacrificed in a moment of 
ill-considered action.  The people who are 

prone to fall on their knees to do us honor 
when success is with us may be the first to 
throw the stone of malice when failure set-
tles its cloud upon our heads.  The one abso-
lutely unselfish friend that a man can have in 
this selfish world, the one that never deserts 
him and the one that never proves ungrateful 
or treacherous is his dog.

Gentlemen of the jury: A man’s dog stands 
by him in prosperity and in poverty, in health 
and in sickness.  He will sleep on the cold 
ground, where the wintry winds blow and 
the snow drives fiercely, if only he may be 
near his master’s side.  He will kiss the hand 
that has no food to offer, he will like the 
wounds and sores that come in encounters 
with the roughness of the world.  He guards 
the sleep of his pauper master as if he were 
a prince.  When all other friends desert, 
he remains.  When riches take wings and 

reputation falls to pieces, he is as constant 
in his love as the sun in its journey through 
the heavens.

If fortune drives the master forth an out-
cast in the world, friendless and homeless, 
the faithful dog asks no higher privilege than 
that of accompanying him to guard against 
danger, to fight against his enemies, and 
when the last scene of all comes, and death 
takes the master in its embrace and his body 
is laid away in the cold ground, no matter if 
all other friends pursue their way, there by 
his graveside will the noble dog be found, 
his head between his paws, his eyes sad but 
open in alert watchfulness, faithful and true 
even to death.”

See www.senate.gov
This article was suggested by Judge 

Glenn Jones, a dog owner.

http://www.senate.gov
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By Bill Gorden

Putin’s Kleptocracy:  Who 
Owns Russia? 

Karen Dawisha, Simon and Schuster, 
2014, Hardback, 445 pages, $30.00

The word Byzantine took on a conno-
tation of something extremely complex, 
hard to unravel at best. Thus it is with this 
work. If an author’s goal is to unravel the 
underground dealings of one Vladimir 
Putin and his cronies over the course of 
several decades, that is daunting. Each 
person in the puzzle has their own reasons 
for hiding most of their economics. For 
some, it is because they are Mafioso, for 
others, because they were KGB, like the 
boss. With some it is just habit, or Russian 
culture.  

We should expect a thick, complicated 
book. This is it. There are not a lot of 
spy stories here, not a lot of high and low 

points. In fact, this reads like an indict-
ment, or a long deposition. That is the 
good and bad of the work. If you doubt 
that Putin is an oligarch, this will help you 
understand that he is. If you want to learn 
how a relatively low KGB figure now 
bestrides the former USSR, the answer is 
here. It is money.

Putin owes his rise and stability to those 
with money. The Communist Party Soviet 
Russia had a lot of it, and in those “Wild 
West” days after the fall of the Soviets, a 
lot of it “disappeared”. It went West, into 
Banks willing to try to make hay while the 
Democracy and Capitalism sun shined in 
Russia.

That period did not last long. In the end, 
a lot of the same people or their heirs still 
had their hands on the controls in Russia. 
They liked Putin, because he took his slice 
and let them play.

That brings us to the present. After 
Ukraine and Crimea, a lot of those same 
people have had their assets frozen. They 

will survive, find a way to survive, but they 
have been affected. This is a direct shot at 
individuals, not the state. There is some 
evidence that this approach may be having 
an effect on Putin. He is still acting errati-

cally, but it may be that he feels the pinch, 
and is re-acting instead of acting. There 
is an old saying: “Money runs away from 
controversy”. Stay tuned. This Byzantine 
play is not finished.

Old News

Book Notes

Excerpts from OCBA News: 
September, 1973, Part 4

An Economic Reality
By Jack Agosta

Oscar Rose Junior College of Midwest City, Oklahoma has 
a unique program which was approved in July, 1972, by the 
Oklahoma Regents for Higher Education-the Legal Assistant 
Program.

This program was developed and designed to arm the graduate 
with a basic knowledge of the law and an understanding of how 
to apply this knowledge of the law within the framework of a law 
office.  In other words, the program seeks to educate the student in 
the practical  aspect of the law and a legal practice as opposed to 
legal theory.  In turn this legal assistance enables the attorney to 
better utilize his valuable time thus making the legal assistant an 
economic reality for the law firm.

Oscar Rose’s program offers the student upon completion of 
course work an Associate Degree.  The Associate Degree, says 
that its graduate has successfully completed 64 hours of college 
credit, twenty-three hours of general education and forty-one 
hours of business requirements.  The term business requirement 
is somewhat misleading because couched within this term are: 
the following legal course:  2 hours of Legal Research; 3 hours 
of Introduction to Law; 3 hours of Legal Practice & Procedure; 2 
hours of Trial Preparation; 6 hours of Income , Estate & Gift Tax; 3 
hours of Probate Procedure; 3 hours of Legal Procedure and Briefs; 
6 hours of Business Organization; 3 hours of Domestic Relations; 3 
hours of Real Property; 3 hours of Introduction to Data Processing; 
and, 3 hours of Estate and Trusts for a total of forty-one hours.

Since the course work is offered in the evenings, Oscar Rose is 
able to have practicing attorneys as instructors.  As an instructor 
within the program since its inception, I have been more than pleas-
antly surprised at the ability shown by these students.

Most of these students merely want a chance to demonstrate what 
they can do and given the opportunity I am convinced that they do 
indeed have a place within the law firm.

The total emphasis of the para-legal program from the formal 
education through the institute for training of legal assistants is to 
liberate the lawyer.  Much time and effort has been expended in 
design of course work at Oscar Rose to fit the practicing attorney’s 
need and much research spent in design of systems to place the 
para-legal within the firm with minimum wddoer on the lawyer’s 
part.

In an effort to assist Oscar Rose Junior College in establishing 
this program the OCBA Legal Assistance Committee asks you to 
complete the following questionnaire.  The purpose of the question-
naire is to help determine the present need for legal assistants and 
the availability of on the job training positions.

1.  Is there a need in Oklahoma County for legal assistants in law firms? 
 
 
 
 
 

2. Would you hire a legal assistant with a 2 year degree certificate? 
 
 
 
 
 

3. If yes, how many? 
 
 
 
 
 

4. If part time, how many hours per week? 
 
 
 
 
 

5. At what beginning monthly salary would you pay a legal assistant with a 2 year 
degree certificate?  Full time?  Part time?  Per Hour? 
 
 
 
 
 

6. Would you be willing to hire a legal assistant for on the job training while still a 
student?  If so, how many hours per day, and at what pay ratev?

Questionnaire
Please return the questionnaire to OCBA, 412 Mercantile Building, Oklahoma City, OK 73102.

http://www.okcbar.org
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Managing your mineral rights can be a challenging endeavor. With limited time and experience, 
you might find yourself leaving money on the table. As one of North America’s leading mineral managers, 

it’s our job to navigate the complexities of the industry and help you get the most out of your assets. 

Helping Make The Most
Of Your Mineral Rights.

AGENT/TRUSTEE SERVICES  |  OIL AND GAS ACCOUNTING  |  LEASE REVIEW AND NEGOTIATION  |  AND MORE

Oklahoma City: Wes Knight  |  405.936.3929           
Tulsa: Mark Thompson  |  918.293.7561 
www.bankofoklahoma.com

© 2015 Bank of Oklahoma, a division of BOKF, NA. Member FDIC. Equal Housing Lender. Private Bank at Bank of Oklahoma provides products and services through BOKF, NA and its various 
affiliates and subsidiaries.

BOK Financial Corporation (BOKF) offers wealth management and trust services through various affiliate companies and non-bank subsidiaries including advisory services offered by BOKF, NA 
and its subsidiaries MBM Advisors and Cavanal Hill Investment Management, Inc. each an SEC registered investment adviser. BOKF offers additional investment services and products through its 
subsidiary BOSC, Inc., a broker/dealer, member FINRA/SIPC, and an SEC registered investment adviser and The Milestone Group, also an SEC registered investment adviser. 

Investments and insurance are not insured by the FDIC; are not deposits or other obligations of, and are not guaranteed by, any bank or bank affiliate. All investments are subject to 
risks, including possible loss of principal. 

http://www.bankofoklahoma.com
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