FEBRUARY 2015

Vol. 47, No. 2

A Publication of the OKLAHOMA COUNTY BAR ASSOCIATION

WWW.OKCBAR.ORG

2015 Bench & Bar Conference

Guaranteed to Please
This year, the Bench & Bar Committee
has done an outstanding job of planning a
conference that is guaranteed to please all!
On March 27 & 28 at the beautiful Quartz
Mountain Resort, lawyers and judges (and
significant others) will join together to
greet old friends, make new friends and
learn something together.
The featured speaker this year is
Oklahoma Supreme Court Chief Justice

John Reif who will begin the Saturday
morning CLE sessions. Following the
Chief Justice’s presentation will be the
opportunity to take two break-out sessions
from a selection of four topics. Sessions
include an Oklahoma State Court panel, a
U.S. Western District of Oklahoma panel,
a panel on Current and Veteran Military
Assistance, and a panel on Dealing with
Domestic Violence Cases. The Young

Lawyers Troupe will provide an hour of
Ethics CLE following the dinner on
Saturday evening.
Of course, there will be some fun-filled
activities for Saturday afternoon including
skeet shooting, hiking, paint and palette
and a beer-tasting caucus. The Hospitality
Suite will be open for your convenience
both Friday and Saturday evenings as well
as during the afternoon on Saturday.

The flyer for this event is included in
this issue of the Briefcase (center-fold)
and there is a special discount for earlybird registrations. There are also special
prices for government and young lawyers
as well as judges.
Make your plans to attend this event that
only takes place every two years and you
will make sure to mark your calendars in
2017!

Nominations for Law Day
2015 Awards are Now Being Accepted
Several awards will be presented at
this year’s Law Day Luncheon on May 1
at the Skirvin Hotel. Nominations for
these awards are now being accepted:
Journal Record Award is presented
by the Journal Record Publishing
Company to an attorney or judge who
has served both the community and legal
community in a professional and outstanding way.
Based on lifetime
achievements, this award recipient is
selected by the Law Day Committee and
is one of the OCBA’s most prestigious
awards. Letters of nomination for this
award should be sent to the OCBA, 119
N. Robinson, Suite 240, Oklahoma City,
OK 73102, attn: Law Day Committee.
Nominations should be received in the
bar office no later than April 1, 2015.
Journal Record Leadership Awards
are selected by the OCBA Awards
Committee. The Awards Committee is
looking for outstanding leaders in the
legal community who unselfishly give
their time and energy to improve the
lives of fellow Oklahomans, in addition
to juggling their busy legal careers. Only

five recipients are selected each year.
Letters of nominations should be mailed
to: OCBA, attn: Awards Committee, 119
N. Robinson, Suite 240, Oklahoma City,
OK 73102. The nomination deadline is
April 1, 2015.
Liberty Bell Award is presented at
the Law Day Luncheon by the Young
Lawyers Division. This award is given to
a non-lawyer who has given his/her time
to assist the legal community in
Oklahoma County. Nominations for this
award can be emailed to YLD Chair
Justin Meek at justin@basslaw.net.
Howard K. Berry, Sr. Award is given
to an individual who resides in
Oklahoma County or a charitable organization that is located in Oklahoma
County to honor that individual’s or
organization’s outstanding achievement
or contribution to Justice or the Justice
System. The winner of the Award will be
honored by the presentation and by a
cash award of $10,000 from the
Oklahoma County Bar Foundation. The
winner of the Howard K. Berry Sr.
Award is selected by the Board of the

Oklahoma County Bar Foundation from
the nominations received without any
action on the part of the nominee to seek
this award or enter the proceedings. One
need not be an attorney or member of the
bar of make a nomination, but one must
be a resident of Oklahoma County to
make a nomination.
The winner of the award need not be
an attorney or employed in the legal profession or the Justice System, but the
winner’s achievement or contribution
must advance the charitable purposes of
the Foundation to advance the cause of
Justice, equal access to justice for all
and/or the improvement of the Justice
System. No nominee will be disqualified
by having been previously nominated for
any other award in recognition of his,
her or its achievement or contribution to
Justice and/or the Justice System or the
legal profession. The winner of the
Award will not be required to render any
substantial future services as a condition
to receiving the prize of the Award. This
See NOMINATIONS, PAGE 2

OCBA Night at
the Thunder –
April 1!
The OCBA has reserved seats in
Section 218 for the April 1 Thunder
Basketball game. The OKC Thunder
will be playing the Dallas
Mavericks so it will be a good
game. Tickets are only $115 and
include a pre-game meal at the
Reserve at Tri-State Lounge, located
on the Cox Club Level by Section
206. You can purchase tickets by
going online at www.okcbar.org
and clicking on the events tab or by
calling the bar office at 236-8421.
Don’t miss out on this fun evening!
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From the President

Is It Time to Appoint District Court Judges?
Sneed Plan were district court judges
who remain elected officials to this day.
The Sneed Plan established the
Those of you who know me know I tend
Judicial Nominating Commission, comto be an agitator. If you are a Sooner, I cheer
posed of 15 members. It has six
for the Cowboys. If you are a Cowboy, I
lawyers, elected by the lawyers, six
cheer for the Sooners. If you like the Dallas
laypersons appointed by the governor,
Cowboys, I confidently announce it was
plus three more layperNOT a catch and invite
sons, one selected by the
you to save your whining
members of the commisfor next season, as I am
sion, one selected by the
confident you will have
House speaker and one
ample opportunity, again.
selected by the president
(Go Pack!)
pro tem of the Senate.
So, having caused a little
When a vacancy
bit of a stir (and hopefully
occurs on any court, the
provoking some real
commission carefully
thought and discussion)
screens all applicants
with my prior columns
and submits a list of
about judicial funding and
three qualified people to
judicial reform, I want to
the governor who must
turn to another somewhat
name one person from
related, and equally risky,
that list. All appointed
topic.
Jim Webb
appellate judges are on a
To do so, however, I am
retention ballot every
yielding my space to our highly esteemed
four years. A bad apple can be removed.
colleague from Tulsa, Jim Sturdivant at
If a district court judgeship becomes
GableGotwals. From 1981 to 1987, Jim
vacant by death, resignation or
served as a member of the Judicial
removal, that vacancy is filled in the
Nominating Commission. Jim recently
same manner by the commission.
authored a thought-provoking opinion piece
Why were district judges not included
published in the Tulsa World on the subject
in the Sneed Plan? The answer is simof judicial reform – namely, the appointment
ple, political sausage. In 1967, rural
rather than election of district judges. Jim
Oklahoma was suspicious of a commishas graciously given us permission to resion in Oklahoma City and the goverprint his thoughts. Jim’s article, entitled
nor having a big say in who their local
“Let’s Finish the Job and Appoint District
judges would be. That opposition was
Judges,” by James M. Sturdivant reads as
deemed substantial, so supporters of
follows:
the Sneed Plan decided that half a loaf
was better than none and, as a political
Fifty years ago,
expedient, they excluded the district
Oklahomans were
judges from the plan submitted to the
humiliated by revevoters.
lations that three
The time has come to further amend
state Supreme Court
the law to provide for the appointment
justices had acceptof district judges in the same manner as
ed bribes. Former
appellate judges. The 1967 compromise
Justices N.S. Corn,
has served its purpose. At least 12 memEarl Welch and N.B.
bers of the commission must live in
Johnson served jail James M. Sturdivant
what was formerly our six congressiontime for their crimial districts so the rural vs. urban tennal actions.
sion is reduced.
Corn, Welch and Johnson had been
The practice of law has changed and
elected, and re-elected, to their high
lawyers now routinely travel statewide
positions by the people. The shame cast
to appear in court. Half of the presion our state by their misconduct was
dents of the Oklahoma Bar Association
the fuel for a judicial reform movement
have historically come from counties
led by former University of Oklahoma
other than Oklahoma and Tulsa. It is a
College of Law Dean Earl Sneed.
different world from 1967.
The Sneed Plan, calling for the
Electing judges is simply a bad idea.
appointment, not election, of our appelIn Tulsa County we recently elected five
late judges, passed as a constitutional
district judges. Incumbent judges had to
amendment in 1967. Missing from the
take time from their important work to

By Jim Webb

OCBA President

NOMINATIONS from PAGE 1
award is made possible through a generous gift of Oklahoma County attorney,
Howard K. Berry, Jr., to honor his father
and long time Oklahoma County attorney,
Howard K. Berry, Sr. Mr. Berry’s gift has
established the Howard K. Berry, Sr. Fund
at the Oklahoma County Bar foundation to
provide funds for the Howard K. Berry, Sr.

Award and support other causes related to
law and justice.
No special form is required to make a
nomination, but a form is available on the
OCBA website at www.okcbar.org under
the OCBF tab.
Please keep the following in mind
when making nominations: the entire
nomination – letter, supporting materials,

campaign and, yes, raise money. It is
not surprising that some candidates
raised and spent more than $100,000
campaigning.
Most of these campaign funds come
from lawyers who practice before those
same judges. This is an unfortunate
byproduct of electing judges.
Unlike most political races, ethical
restrictions limit what judicial candidates can do in a campaign, e.g., they
cannot say “verdicts are too high (or
too low)” or “I’m for the little guy.”
When we have judicial elections,
lawyers get many questions from good
people who ask how they should vote.
The average conscientious voter has no
reliable means of making an informed
decision on who will be a good judge.
Judges go to work every day and handle
the cases they are assigned. Most of
their work is without fanfare or notoriety. Occasionally, a judge will draw a
case that gets media attention but that
is the exception, not the rule.
Oklahoma is one of 32 states that still
elects some or all judges. Retired U.S.
Supreme Court Justice Sandra Day
O’Connor recently said, “in too many
states, judicial elections are becoming
political prize fights where partisans
and special interests seek to install
judges who will answer to them instead
of the law and the Constitution.” Or, as
Alexis de Tocqueville predicted more
than a century ago, the election of
judges will “sooner or later, have disastrous results.”
For these and other reasons, it is time
to change our laws, get it right and provide for district judges to be appointed,
and be subject to removal, in the same
manner as appellate judges.
What do you think? Agree or disagree? If
we go down this road, what would be the
length of appointments? Lifetime? A specific term? Subject to retention votes or not?
How would the appointments be made?
Would you insert a confirmation process,
like we see in the federal system?
The best part about being an agitator is
that I get to ask questions, but I do not necessarily have to answer them! Jim’s column
made me think, and it made me want to look
into the issue further. I hope it does the same
for you. I would love to hear your thoughts.
As always, remember I have an open door
policy. I welcome your ideas on how we can
improve the OCBA. Please email me at
jim.webb@chk.com or call me at 935-9594.

clippings, seconding letters and attachments included may be no longer than five
single-sided, 8 ½” x 11” pages. No exceptions. The nomination must contain contact information of the nominating individual including verifiable information as
to the qualification of the individual to
make the nomination and the Nominee’s
qualification to receive the Award.
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Valentine’s Day: Mish-Mash-Mush
By Joi McClendon
‘Tis the time of year again for chocolate,
hearts and romance. Oh joy! I remember
the very first valentine I gave: I was eleven
and in the fifth grade. I was totally in
“like” with Matthew Jones, also a fifth
grader. I had saved up my allowance and
bought him a small box of chocolates,
some “kiss” stickers (in the shape of a pair
of lips) and had written him a love note.
On February 14, 1987 (yes, I know I am
revealing my true age…), I worked up the
courage to approach my crush after school.
I waited until he was in line for the bus.
With my heart in my throat, dressed in my
knock-off Converse, parachute pants, and
over-sized sweatshirt with a Carebear on
it, I went up to Matthew Jones. I gave him
the Valentine goodies. He awkwardly said,
“Thanks.” I blushed right down to my toes,
turned and ran as fast as I could. Matthew
Jones never sent me a note saying he
“liked-liked” me. My Valentine was all for
naught. *Sigh*. But I digress..
Without further adieu, here are

20 interesting and fun facts of
Valentine’s Day:
1. The first recorded association of
Valentine’s Day with romantic love is
in Parlement of Foules (1382) by
Geoffrey Chaucer according to Jack
B. Oruch. Chaucer wrote this poem in
celebration of the anniversary of the
engagement of King Richard II of
England to Anne of Bohemia:
For this was on seynt
Volantynys day
Whan euery bryd comyth
there to chese his make.
[“For this was on St.
Valentine’s Day,
When every bird cometh
there to choose his mate.”]
You have to love Old English.
2. The old favorite valentine poem of
Roses are Red, Violets are Blue… can
first be found in Grammer Gurton’s
Garland (1784), a collection of nursery rhymes:
The rose is red, the violet’s blue,
The honey’s sweet, and so are you.
Thou art my love and I am thine;
I drew thee to my Valentine:
The lot was cast and then I drew,
And Fortune said it shou’d be you
3. 190 million valentine
cards are mailed each
year. Hundreds of millions of cards are
exchanged by children
in school.
4. Be prepared to spend
some moolah on your
love: the average American spends
around $140 on Valentine’s presents.
(That’s a lot of chocolate!)
5. More than 36 million heart-shaped
boxes of chocolate are sold for
Valentine’s Day each year.
(Mmmmm….Chocolate).
6. About 8 billion candy hearts will be
produced this year; that’s enough
candy to stretch from Rome, Italy to
Valentine, Arizona 20 times and back
again.
7. About 1 billion Valentine’s Day cards
are exchanged in US each year. That’s
the largest seasonal card-sending

occasion of the year, next to
Christmas.
8. Worldwide, over 50 million roses are
given for Valentine’s Day each year.
9. Women purchase 85 percent of all
valentines. (Ummm. Men?!? Step it
up!)
10. In order of popularity, Valentine’s
Day cards are given to teachers, children, mothers, wives, sweethearts
and pets.
11. 73 percent of people who buy flowers for Valentine’s Day are men,
while only 27 percent are women.
12. Men buy most of the millions of
boxes of candy and bouquets of
flowers given on Valentine’s Day.
13. In the Middle Ages, young men and
women drew names from a bowl to
see who their valentines would be.
They would wear these names on
their sleeves for one week. To wear
your heart on your sleeve now
means that it is easy for other people
to know how you are feeling.
14. The Italian city of Verona, where
Shakespeare’s lovers Romeo and
Juliet lived, receives about 1,000 letters addressed to Juliet every
Valentine’s Day.
15. Richard Cadbury invented the first
Valentine’s Day candy box in the
late 1800s.
16. Alexander Graham Bell applied for
his patent on the telephone, an
“Improvement in Telegraphy”, on
Valentine’s Day, 1876.
17. The oldest surviving love poem to
date is written in a clay tablet from
the times of the Sumerians around
3500 BC.
18. In Medieval times, girls ate unusual
foods on St. Valentine’s Day to make
them dream of their future husband.
19. Many believe the X symbol became
synonymous with the kiss in
medieval times. People who couldn’t write their names signed in front
of a witness with an X. The X was
then kissed to show their sincerity.
20. Physicians of the 1800s commonly
advised their patients to eat chocolate to calm their pining for lost love.

XOXO

X

X

As a bonus, I will let you in on my little
secret: you can do what I do every year and
celebrate Valentine’s Day on the 15th of
February when reservations are not
required and everything cutsie-tootsie or
covered in chocolate or shaped like a heart
is 50 percent off. Happy Hearts Day everyone!
***I would like to credit the internet, specifically Google for my diligent research!

&

Events
Seminars

MARCH 27-29, 2015
Bench & Bar Conference 2015
Quartz Mountain Resort
APRIL 1, 2015
OCBA Night at The Thunder
OKC Thunder v. Dallas Mavericks
7 p.m., Chesapeake Arena
MAY 1, 2015
Law Day Luncheon
12 Noon, Skirvin Hotel Grand
Ballroom
JUNE 15, 2015
Annual OCBA Golf Tournament
Gaillardia Golf & Country Club

“Creating New Traditions”

in Times of Grief

By Judge Patricia Parrish
Twenty-two years ago, I lost my husband in an automobile accident. My
three children lost their dad. During the
holidays, I am reminded that this season
can magnify the loss of a loved one - no
matter the length of time that they have
been gone.
At the beginning of this holiday season, I learned of a special program called
Creating New Traditions sponsored by
the Calm Waters Center for Children and
Families. I attended this special event for
families experiencing the holiday season
after the death of a loved one and was
comforted by the support I garnered by
being surrounded with others who could
empathize with my feelings of loss.
Calm Waters was founded in 1992 as
the result of a nine-year-old boy’s grief
due to the loss of his father. It was
through the eyes of this boy, Jason
Woodruff, that a safe place for children to
gather and share in their grief experience
was envisioned. Initially, Calm Waters
offered free support groups specifically
for children and their parents who were
grieving the death of a loved one. Calm
Waters also recognized the need for and

established support groups for
divorced/divorcing parents and their children who experience grief in the loss of
the family unit. Grief and divorce support
groups for children and their families are
offered throughout the year at no cost.
Today, Calm Waters continues to grow
and expand, currently serving approximately 2,500 individuals annually. The
following services are also offered:
• Parenting through Divorce Seminarsfor divorcing couples with minor
children
• School-based Support Groups
• Grief Training for Counselors,
Educators, Communities and Tribes
• Crisis Interventions following the
death of a Student, Teacher or
Community Member
If you and/or your child or children are
experiencing grief due to death or
divorce, help is available through Calm
Waters Center for Children and Families
free support groups. It certainly helped
me.
For information about any of the services offered by Calm Waters, please contact the office at 405-841-4800.
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And the Court Said

An Olio of Court Thinking
By Jim Croy
February 2, 1915
One Hundred Years Ago
[Findley v State, 1915 OK CR 6, 145 P.
1107.]
The only question we find it necessary to
discuss in this appeal is the sufficiency of the
information to charge giving away intoxicating liquor within the meaning of the statute.
The information charges a sale of intoxicating liquor, but the court directed the jury to
find the plaintiff in error not guilty of a sale,
and submitted to the jury the question of
whether or not she was guilty of giving away
intoxicating liquor under the second count in
the information, which is as follows:
“Chas. M. Cope, the duly qualified and
acting county attorney in and for Osage
county, Okla., in the name and by the
authority of the state of Oklahoma,
informs the court that on or about the 23d
day of October, 1912, at Pawhuska, in said
county of Osage, state of Oklahoma, the
said defendant, Jessie Findley, did wrongfully and unlawfully give away to one
James Hildebrand certain spirituous
liquor, to wit, one pint of whisky (said
whisky, said Hildebrand, said time and
place being the same as referred to in
count 1, above, the transaction being the
identical transaction set out in said count
1), contrary to the form of the statute in
such cases made and provided, and against
the peace and dignity of the state of
Oklahoma.”
This so-called count in the information
does not charge an offense against the laws
of this state.
***
In the case at bar the court should have dismissed the prosecution when he found it necessary to instruct the jury that the plaintiff in
error was not guilty of making a sale as
charged. The state’s evidence, as stated by
the Assistant Attorney General in his brief, is
to the effect that Mr. Hildebrand went to the
home of plaintiff in error; that she was not in,
but came in shortly; that he asked whether or
not she had anything, and she said she didn’t
know, that he could look around and if he
saw anything he wanted he could take it
along. He found a small bottle which looked
like whisky. The seal had been broken and
part of the contents was gone. He took the
bottle, put it in his pocket, and went out.
After leaving the house he started to the lumber yard to take a drink from the bottle. He
saw an officer coming around toward where
he was, and, before drinking any of the
whisky, broke the bottle, to prevent the officer getting it. The officer testified that he saw
Hildebrand come out of the Findley house;
that it was in the afternoon; that he was coming home; that Hildebrand stuck the bottle in
his inside pocket and started away. He followed him up the hill, and when he was
about to catch up with him Hildebrand
pulled the bottle out of his pocket and broke
it.
The statute penalizing the giving away of
intoxicating liquor contemplates the doing of
such act as a subterfuge for a sale. The doctrine ejusdem generis controls in this class of
cases. Facts sufficient to show that intoxicating liquor was given away within the meaning of the statute — that is, as a subterfuge

for a sale — must be pleaded. Simply stating
that the accused person did give away intoxicating liquor in violation of law is not sufficient.
Administering whisky to a person ill, or
giving alcoholic baths to hospital patients,
which could not by any reasonable deduction
be held to come within the purview of the
statute, would be crimes under the character
of information disclosed by this record, if
such information can be sustained. It is therefore necessary that the facts be pleaded in
order that the court may determine, as a matter of law, whether or not a crime has been
committed, if the facts pleaded be true. If
not, a demurrer should be sustained to the
information. In the case at bar the facts
pleaded do not disclose an unlawful giving
away of whisky as a subterfuge for a sale,
nor does it appear that the county attorney
seriously attempted to establish such contention. A case sufficient to go to the jury on
the theory of an unlawful sale could possibly
have been made, but the trial court took that
issue from the jury, thereby leaving nothing
properly before the court to be submitted to
the jury under the information.
February 20, 1940
Seventy-Five Years Ago
[Excerpted from McKitterick v. Carmichael,
1940 OK 94, 99 P.2d 1040.]
Nora McKitterick, plaintiff in error, filed
this action in the court of common pleas,
Tulsa county, Okla., against Ed Carmichael,
justice of the peace, praying that a writ of
mandamus issue commanding the justice of
the peace to approve her appeal bond and
transcript a certain case to the common pleas
court of Tulsa county on appeal.
The record reveals that judgment was rendered against the plaintiff in error in the justice of the peace court in the sum of $104 on
March 10, 1938. An appeal bond was tendered on March 16, 1938; this bond was disapproved by the justice of the peace. A second appeal bond was tendered on March 18,
1938, at which time the justice of the peace
informed the plaintiff in error he would have
to check up on it before he either approved or
disapproved it. The attorney for the plaintiff
in error was notified by the justice of the
peace on March 21st that the bond had been
disapproved. The plaintiff in error obtained
an alternative writ of mandamus from the
common pleas court on March 22, 1938,
which was served upon the justice of the
peace on the morning of March 23, 1938.
Upon the hearing the court of common pleas
denied the petition for a writ of mandamus
filed by plaintiff in error, and it is from the
order of the court of common pleas that this
appeal was taken.
On the bond tendered to the justice of the
peace, the sureties not only qualified by their
affidavits as required by law (sec. 91, O. S.
1931, 12 Okla. St. Ann. § 62), but also listed
in detail the property owned, and upon which
the qualifying affidavit was based.
The trial record reveals the following upon
cross-examination of the justice of the peace
in reference to the property listed on the
bond:
“Q. That would make it worth $500 to
$650 the property that was listed, would it
not? You found the property listed not
counting the real estate to be worth $550,

maximum $650? A. Yes, that is right. Q.
You found no mortgage against that? A.
No. Q. From your investigation her statement that it was unencumbered is true? A.
Yes.”
From the above testimony of the justice of
the peace we fail to see any reason or excuse
for him not approving the bond.
It is shown by the evidence beyond question that the sureties on the appeal bond
owned property of sufficient value to make
the bond good and sufficient. It was clearly
the duty of the justice of the peace to approve
this bond.
We have held that disapproval of an appeal
bond by a justice of the peace is the exercise
of discretion reposed in him by statute; and,
where it is not made to appear that his action
was arbitrary and constituted an abuse of his
discretion, his action cannot be controlled by
mandamus. However, we are of the opinion
that this rule does not apply here. From the
testimony of the justice of the peace himself
it appears that he abused his discretion and
acted in an arbitrary manner in disapproving
the appeal bond.
When a party has tendered to a justice of
the peace a good and sufficient appeal bond
in statutory form within the time provided by
statute, and said justice of the peace fails to
approve said bond and to make up a transcript of his proceedings and to transmit the
papers in said cause to the court designated
in said bond, in the absence of any sufficient
excuse therefor, he may be compelled by
mandamus to perform such duties...
The court of common pleas should have
granted the writ of mandamus. Therefore, the
judgment is reversed and remanded, with
directions to grant the writ of mandamus as
prayed for.
February 15, 1965
Fifty Years Ago
[Excerpted from Genet v. Smith, 1965 OK
33, 400 P.2d 161.]
This is an application for this court to
assume original jurisdiction for the purpose
of issuing a writ of prohibition against the
respondent, a judge of the District Court of
Oklahoma County, preventing him from proceeding further in case number 158,922, in
said court.
Case No. 158,922 is an action by the State
of Oklahoma ex rel. Charles Nesbitt,
Attorney General, against Max Genet, Jr., for
the recovery of certain funds allegedly
wrongfully paid out by Genet while he was
an official of the State of Oklahoma, and a
resident thereof, between August 5, 1959,
and October 1, 1962. The action was begun
on February 11, 1963, and service of summons was had upon Genet in Los Angeles,
California, on March 19, 1964, under 12
O.S.Supp. 1963 § 187 , which provides in
pertinent part:
“(a) Any person * * * who is a nonresident of this State and who does any of the
acts hereinafter enumerated * * * submits
himself * * * to the jurisdiction of the
courts of this State as to any cause of
action arising from the doings of any of
said acts:
***
“2. * * * the commission of any act
within this State;
***

“(b) Service of process upon any person
who is subject to the jurisdiction of the
courts of this State, as provided in this section, may be made by personally serving
the summons upon said person outside of
this State with the same force and effect as
though summons had been personally
served upon him within this State. * * *”
This section of the statute was enacted by
the 1963 Legislature and became effective
on September 13, 1963. Session Laws, 1963,
page 36.
In the trial Genet filed a Special
Appearance, Motion to Quash, and
Objection to Jurisdiction, supported by an
affidavit which was not controverted, in
which he invited the court’s attention to the
fact that he had moved to California in
December, 1962, and that ever since said
time he has been a resident of California and
a nonresident of Oklahoma. His motion to
quash and objection to the jurisdiction were
overruled, and he then began this original
proceeding for writ of prohibition.
In this court it is suggested, among other
things, that service of process under Sec. 187
may not be had upon a defendant who was,
at the time of the acts out of which the cause
of action arose, a resident of this state. For
reasons to be noted hereinafter, this argument must be sustained. In this connection
that portion of Sec. 187 (a), supra, concerning “personal representative” is not involved.
Sec. 187 may be said to be the response of
the Oklahoma Legislature to the changing
concept of what is required to enable state
courts to exercise in personam jurisdiction
over nonresidents, as reflected in the decisions of the United States Supreme Court.
See 17 Okl.L.Rev. 86. In recent years, and
particularly since the adoption in 1945 of the
decision of the United States Supreme Court
in International Shoe Co. v. State of
Washington, 326 U.S. 310, 66 S.Ct. 154, 90
L.Ed. 95, 161 A.L.R. 1057, about 14 states
have enacted statutes similar to Sec. 187,
broadening the base of state court jurisdiction in such cases…
However, there is at least one significant
difference between the Oklahoma Statute
and those above cited. The comparable
statutes of Illinois, Washington, New
Mexico, Idaho, Montana and Kansas all by
their terms apply to “Any person whether or
not a citizen or resident of this state, who * *
* does any of the acts hereinafter enumerated * * *.” Sec. 187 applies only to “Any person * * * who is a nonresident of this State
and who does any of the acts hereinafter enumerated * * *.” In view of the fact that much
of the language of the balance of Sec. 187 is
substantially the same as that of the Illinois
statute upon which it was based, we cannot
say that this difference is meaningless.
This court has not had occasion to consider the language last quoted from Sec. 187
before, and since the similar statutes of other
states do not contain such language, the decisions from other jurisdictions are not helpful.
However, the decisions of this court under
our nonresident motorists statute, 47 O.S.
1961 § 391 , involve the same principle. That
section applies by its terms to the use and
operation of a motor vehicle in Oklahoma “*
* * by a person who is a nonresident of this
See OLIO, PAGE 18
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OCBA Board of Directors Hosts Reception
for Oklahoma County Judges & Legislators

Judge Geary Walke, David Cheek, Judges Roger Stuart & Patricia Parrish

Judge Donald Deason,
Angela Ailles-Bahm & Rep.
Randy Grau

Judge Martha Oakes, Jim Webb & Judge Howard Haralson

Front Row: Judges Cindy Truong, Tim Henderson, Don Easter, Sen. Stephanie Bice and Rep. Richard Morrissette; Back Row: Judge
Lisa Hammond & Rene Troxell

Judge Tom Prince

David Cheek with Judges Don Andrews and Cindy Truong
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Judges Bryan Dixon and Jim Croy with Rep. Kevin Calvey

Sen. David Holt & OCBA President Jim Webb
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The Good Old Days
By Judge Allen Welch
There are two schools of thought about
the good old days. Kris Kristofferson
would trade all his tomorrows for one single yesterday. Franklin Pierce Adams, on
the other hand, said that “Nothing is more
responsible for the good old days than a
bad memory.” We can’t travel in time if we
wanted to, and maybe we shouldn’t apply
our modern sensibilities and sensitivities
to yesteryear’s customs and mores. But
perusing old books does allow us to do
both, in a sense.
John Everts Tracy was a professor at the
University of Michigan from 1930 until
his retirement in 1950. He died in 1969, at
the age of seventy-nine. He wrote several
books in the course of his illustrious
career, including The Successful Practice
of Law, written in 1947. The following
excerpts, in various regards, illustrate how
much the law in particular, and society in
general, have changed in such a relatively
short period of time.
FAMILY LAW: Professor Tracy “made
it a practice, in almost all of (his) divorce
suits, ...purposely to let the matter drag,
first delaying the filing of the suit, then
delaying bringing the suit to hearing.” The
author “want(ed) to warn” young lawyers
“of the effect upon a woman’s system of
the physical condition known as the
menopause. A couple will marry and live
together very happily for year after year,
often raising a large family of children
until, in her late forties, the woman
encounters the menopause. Then she may

develop the most extraordinary hallucinations as to her husband’s fidelity, charging
him with every kind of unfaithfulness. She
will rush to you for a divorce... I advise
you, however, to realize the problems of
the woman’s physical and mental condition, to keep her calmed down as long as
you can, to delay the commencement of
the suit and, if you do have to start it, to let
it drag on from term to term.
In time her change of life will be over;
her hallucinations will disappear and you
will have, as friends and prospective
clients in the future, a very grateful husband and wife.”
PATERNITY SUITS: After assuming
representation of the accused young man,
“Often it will be well for you to have a talk
with the girl alone to sound her out as to
her claims in the matter. She cannot well
come to your office, and you cannot very
well go to her home. It may be that you
will have to meet her at some secluded
spot.” (As our intrepid attorney schemes to
secretly visit the pregnant young lady
alone at some secluded spot, one must
wonder what could possibly go wrong.)
The lawyer was to then return to his client
and begin by telling him “This is going to
cost money. How much money do you
have.” If he answers “very little,” the attorney must say “Then, we’ll have to call
your father in on this. You can’t handle it
alone.” The author then listed “certain
alternatives,” which the lawyer should
explore. One alternative was “that the
young girl go quietly away and have her
baby in a hospital in a distant city, placing

it for adoption and coming back to her
home town as if nothing had happened.”
Indeed, the author concludes, “apart from
a satisfactory marriage, the alternative of
sending the girl away will best satisfy the
wishes of all concerned.”
PROBATE: What of the testator who
leaves his entire estate to his surviving
spouse. What’s wrong with that? Well,
Professor Tracy explained, the lawyer
should remind the husband that “No matter
how much confidence he has in the wisdom and integrity of his wife, he must realize that the ordinary widow has very little
experience in dealing with business matters and with property, and that lawyers are
continually running up against the tragedy
of the dissipation of a family fortune
through unwise investments made by an
inexperienced widow.”
TRIAL PREPARATION: Women who
testify must be instructed to not use
“excessive cosmetics” and to not - heaven
forbid - paint their fingernails. Indeed, one
should wonder whether a woman should
ever be called as a witness. Some attorneys
“will never use a woman under any circumstances. My own feeling is that it is
dangerous to use a woman as a witness if
you can prove the fact in any other way.
The reason for my hesitancy of this point is
that we attorneys have learned, from experience, that a woman is a born partisan. It
is impossible for her to take an unprejudiced view of the case. Whichever side
first approaches her becomes ‘our side’...
Because of this feeling of partisanship, the

end may appear worthy of almost any
means and many an otherwise honest
woman will have no hesitancy at all in
deliberately stretching the truth, if she
feels that justice will be served.”
CROSS-EXAMINATION: One should
also gravely ponder “whether or not one
should or should not cross-examine a
woman.” The author quoted one famous
trial lawyer, admittedly on the “extreme”
end of the spectrum, who advised “never
cross-examine a woman.
It is of no use. They cannot disintegrate
the story they have once told.” Another
trial lawyer warned that a woman will “use
every weapon in their armory, smiles,
coquetry, shrugs, sauciness, and if you
press them too closely, they will resort to
tears; then, too, they always have, as a last
resort, the ability to faint at a convenient
and dramatic time.”
CONCLUSION: This article is not
intended to, in a smarmy or condescending
manner, scoff at or belittle Professor Tracy,
who (as mentioned) died thirty-six years
ago. In the not too distant future, enlightened sophisticates will read our writings
(and perhaps this publication) and
pompously snicker about how backwards
we are. This article is solely intended to
underscore the extreme and rapid changes
in recent years attendant to the practice of
law and to suggest that maybe - just maybe
- the good old days weren’t so swell, after
all.

www.okcbar.org • February 2015 • BRIEFCASE 9

Oklahoma County Bar Association

Bench & Bar Conference 2015

Celebrating the Constitution:
The Balance of Powers & the
Importance of an Independent Judiciary
March 27 -28, 2015
Quartz Mountain Resort
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2015 OCBA Bench & Bar

Conference Agenda
4:00
6:00
8:00
9:00

–
–
–
–

6:00 p.m.
8:00 p.m.
9:00 p.m.
11:00 p.m.

8:00 – 8:45 a.m.
8:45 – 9:00 a.m.
9:00 – 9:10 a.m.
9:10 – 10:00 a.m.
10:00 – 10:10 a.m.
10:10 – 11:00 a.m.

Friday, March 27
Registration – Main Lobby
Hospitality Suites Open – Arrowhead & Twin Peaks Suites
Italian Buffet – Caddo Room
Hospitality Suites Open – Arrowhead & Twin Peaks Suites
Saturday, March 28
Rise & Shine Breakfast Buffet – Caddo Room
CLE Sign-In –Kiowa Room
Welcome – President Jim Webb
Chief Justice John Reif, Oklahoma Supreme Court
Stretch & Breathe
Choice of 4 Break-out Sessions:
A. Oklahoma State Court Judges Panel – Justice Noma Gurich,
Judges Don Andrews, Tom Prince & Barbara Swinton
B. U.S. Western District of Oklahoma Judges Panel – To Be
Announced
C. Assisting Current Military or Veterans: Michael Mullins,
Brent Dishman
D. Dealing with Domestic Violence Cases: Sonya Patterson,
Jacquelyn Stein & Gretchen Harris

11:00 – 11:10 a.m.
11:10 – 12:00 p.m.
12:15 p.m.

Stretch & Breathe
Choice of Breakout Sessions – Part II
Buffet Lunch – Ball Reception Hall

2:00 p.m.

Skeet Shoot–Coordinators Judge Geary Walke & Dan Carsey
Hike on Quartz Mountain – Coordinator John Heatly
Paint & Palette – Art Room
Beer Tasting Caucus – Twin Peaks Suite

6:00 p.m.
7:00 p.m.
7:30 – 8:20 p.m.

Cash Bar – Caddo Room
Quartz Mountain Buffet – Caddo Room
Special Awards & Prizes
Ethics Seminar –Presented by OCBA Young Lawyers Troupe

8:45 – 11:00 p.m.

Hospitality Suite Open – Arrowhead Suite
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Call 1-877-999-5567 to make room reservations. To get the special room rate, mention that you are with the
Oklahoma County Bar Association Bench & Bar Conference.

OKLAHOMA COUNTY BAR ASSOCIATION

BENCH & BAR CONFERENCE 2015
March 27 & 28, 2015 — Quartz Mountain Resort
****REGISTRATION FORM****

Registrant’s Name: ______________________________________________________ OBA #: __________________________
Address: ___________________________________________________________ City/State/Zip: _________________________
Phone: _____________________________ E-Mail: _______________________________________________________________
List name as it should appear on badge: ______________________________________________________________________

Break-out Session Selection

CIRCLE ONE

Regular Member
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Spouse/Guest
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Family
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015

$215
$265
$315
$365
$385
$435

(Mark using 1 & 2 which sessions you want to attend):
A.
B.
C.
D.

Oklahoma County Judges Panel
U.S. Federal Judges Panel
Assisting Current Military or Veterans
Dealing With Domestic Violence Cases

_____
_____
_____
_____

Extracurricular Activities

Government Lawyer & Young Lawyer

CIRCLE ONE

(in practice less than 10 years)
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Spouse/Guest
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Family
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015

Skeet Shooting................................................................$15
Includes refreshments & prizes.
Must provide your own gun and shells.

$175
$225
$275
$325
$300
$350

Hiking ................................................................................$5
Includes refreshments, snake-bite kit & prizes.
Paint & Palette ................................................................$25
Includes canvas, paints & wine.
Beer Tasting Caucus ......................................................$10
Includes Coop Ale Tasting Expert Guide.

Judge (Full-Time)
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Spouse/Guest
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015
+ Family
Early Bird -- Before March 1, 2015
Late Registration -- After March 1, 2015

$115
$150
$215
$250
$275
$310

Other activities available through the lodge.

Registration Fee Includes All Meals
(Friday Night Italian Buffet, Saturday Morning Rise & Shine Breakfast
Buffet, Saturday Buffet Lunch and Saturday Evening BBQ Buffet)

and 4.0 Hours of MCLE Credit.

Spouse/Guest/Family Attendee Names:
Spouse/Guest: ____________________________________ Family: _______________________________________
Family: __________________________________________ Family: _______________________________________

TOTAL ENCLOSED: $__________
[ ] Check

[ ] VISA

[ ] Mastercard

Check should be
made payable to OCBA.

CARD #: _____________________________EXPIRATION DATE: __________CVV: __________
(3-digit security code)

Mail Registration Form to: OCBA, 119 N. Robinson, Ste. 240, Oklahoma City, OK 73102 OR Fax to 405/232-2210.
Cancellations will be accepted at anytime on or before March 6, 2015 for a full refund; a $50 fee will be charged for cancellations on or after March 6, 2015.
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A VERY SPECIAL THANKS TO OUR

SPONSORS:
PLATINUM SPONSORS
Pierce Couch Hendrickson Baysinger
& Green
Crowe & Dunlevy
Hartzog Conger Cason & Neville
Mullins Martinez Sexton & Reeves
GableGotwals
Fellers Snider
SILVER SPONSORS
Ailles & Associates
Phillips Murrah
BRONZE SPONSOR
Fenton Fenton Smith Reneau & Moon
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Stump Roscoe
By Roscoe X. Pound
Seems like we spent most of the month
of the month of January dodging bullets.
We dodged a major one when the blizzard that hit New England largely passed
over us. Nothing we couldn’t handle. We
had to dodge a number of smaller bullets
as well. Literally.
Ernie Trani wanted to rattle the opposition’s cage with our visit, and it seems we
did. Some Boys from Brazil (or in this
case Boise) showed up at a couple of
construction projects Tony Segar and his
brothers ramrodded. Some of Tony’s
crew carried more than hammers and pliers. Of course, they found uses for the
hammers and pliers too, but police
arrived before that phase of the project
really got underway. Daddy Mike stumbled upon a couple of poster boys for
eugenics trying to get into the parts yard
through via The Hackie one night. They
carried grenades and AK’s. Someone
would find them still there one day. Blum
and Crenshaw remained guests of
Junior’s relatives. Of course, where
Crenshaw went Sylvia went also, so
Junior had no complaints. Interestingly,
the Staties on the New York side of the
Ramapo Mountains turned up a vehicle
registered to an employee of St.
Michael’s of the Lily. No sign of driver
or passengers though the police estimated four persons recently occupied it.
OK, before I get too hung up with
exposition part, let me field your questions.
Dear Roscoe: Is it ever proper to try to
add evidence to the record on appeal in
federal civil case? J.P., Bethany, OK.
Dear J.P.: You’d think that, almost by
definition, the answer would be a loud
“NO”, but never say never.
Whether presented through petitions
for discretionary review (alleging the
importance of a particular case in a
broader social context), amicus briefs
(explaining the broad factual or technical background of a case), social-science-laden “Brandeis briefs,” or other
mechanisms for supplementing the
record, appellate courts often consider
and rely upon this sort of new evidence.
In fact, my namesake, Dean Roscoe
Pound criticized what he deemed “record
worship”. He even went so far as to dub
it an anachronism.
This does not necessarily mean that
appellate attorneys can add evidence
that could have, and should have, been
submitted to the trial court. Rio Grande
Silvery Minnow v. Bureau of
Reclamation, 601 F.3d 1096, 1110 n.11
(10th Cir. 2010) (refusing to supplement
the record in order to challenge a finding

of mootness because their argument (and
evidence) was available to them, but not
made, at the trial court level).
Keep in mind, though, that both state
and federal appellate courts have a huge
amount of leeway and discretion in what
they consider. Also remember that, in
many if not most, jurisdiction the notion
of closed record view exists primarily
through traditions, rules or rulings of the
courts themselves. Wright and Miller
note: “In special circumstances, a court
of appeals may supplement the record to
add material not presented to the district
court, though this is rare enough that
many of the decisions noting the court’s
power to do so go on to say that the
power will not be exercised under the circumstances of the case.” See also Rule
10 of the Federal Rules of Appellate
Procedure.
SCOTUS has noted “The matter of
what questions may be taken up and
resolved for the first time on appeal is
one left primarily to the discretion of the
courts of appeals, to be exercised on the
facts of individual cases. We announce no
general rule. Certainly there are circumstances in which a federal appellate
court is justified in resolving an issue not
passed on below, as where the proper resolution is beyond any doubt... or where
“injustice might otherwise result.”
Singleton v. Wulff, 428 U.S. 106, 121
(1976).
In other words, the “rule” against supplementation is sort of like the Pirate
Code in those Johnny Depp movies: more
like a guideline. Read the cases in your
jurisdiction (and elsewhere). If in good
faith you think you have the grounds, the
worst they can say is “no.”
Dear Roscoe: What’s the latest on
whether doctors can deny non-invasive
treatment to a patient who is asymptomatic but HIV positive because they fear
catching HIV/AIDS? R.M., Midwest City,
OK.
Dear R.M.: As of now, the federal
standard remains Bragdon v. Abbott 524
U.S. 624,118 S.Ct. 2196, 141 L.Ed.2d
540, (1998) where SCOTUS held that
HIV is a “physical impairment” within
the meaning of the Americans with
Disabilities Act (ADA), 42 U.S.C.A. §
12102(2)(A), “from the moment of infection” on, even during the “asymptomatic” phase of the disease, when the
infected person may not experience any
symptoms or conditions commonly associated with illness. (Id. at pp. 635, 637,
118 S.Ct. 2196.) Further, “[I]nfection
with HIV causes immediate abnormalities in a person’s blood, and the infected
person’s white cell count continues to
drop throughout the course of the disease, even when the attack is concentrat-

ed in the lymph nodes. In light of these
facts, HIV infection must be regarded as
a physiological disorder with a constant
and detrimental effect on the infected
person’s hemic and lymphatic systems
from the moment of infection. HIV infection satisfies the statutory and regulatory
definition of a physical impairment during every stage of the disease.” (Id. at p.
637, 118 S.Ct. 2196.)
A physical impairment qualifies as a
disability under the ADA only when it
also “substantially limits one or more of
the major life activities of [the impaired]
individual.” (42 U.S.C.A. § 12102(2)
(A).) The court in Bragdon v. Abbott,
supra, 524 U.S. 624, 118 S.Ct. 2196, 141
L.Ed.2d 540, limited its analysis to the
“major life activity” of bearing children,
because that was the activity relied upon
by the respondent. In holding that HIV
substantially limited the plaintiff ’s ability
to reproduce, the Court noted, “Given
the pervasive, and invariably fatal,
course of the disease, its effect on major
life activities of many sorts might have
been relevant to our inquiry. Respondent
and a number of amici make arguments
about HIV’s profound impact on almost
every phase of the infected person’s life...
We have little doubt that had different
parties brought the suit they would have
maintained that an HIV infection imposes substantial limitations on other major
life activities.” (Id. at p. 637, 118 S.Ct.
2196.)
Following Bragdon, federal courts
have declined to hold that a person with
HIV is disabled as a matter of law within
the meaning of the ADA. Instead, the federal courts have held that the question of
whether a physical impairment constitutes a disability under the federal statute
is fact-specific and must [215
Cal.App.4th 529]be decided on a case by
case basis. (See, e.g., Albertson’s, Inc. v.
Kirkingburg (1999) 527 U.S. 555, 566,
119 S.Ct. 2162, 144 L.Ed.2d 518 [ADA
mandates that federal courts “determine
the existence of disabilities on a case-bycase basis”].)
So, what you have in federal courts is a
fact-based inquiry. Remember, though,
federal law lays the floor. State law creates the ceiling. Some States, California
comes to mind, view HIV as a per se disability for purposes of State anti-discrimination statutes. I can’t give a dissertation here, but follow the trail through
your own statutes and rules of construction.
I met Ernie outside my office around
lunchtime. We planned to debrief with
Chips on what he’d dug up on Stockel
and his group so far. Chips and Daddy
Mike stood outside, the latter going on

about his theory that the Hubble
Telescope contained the entire Reagan
Star Wars program in one neat, compact
package. He was never one to retreat
even in the face of withering facts and
logic. On the other hand, he saw the
threat first, pushing Chips to the ground.
An old Ford Expedition accelerated
through the parking lot. I saw it peripherally the barrels sticking out the passenger
windows. Idiots poked their guns out too
soon. Ernie had already begun firing. I
drew and joined the fusillade. The driver
lost control, the driver’s side wheels ran
up a frozen snowbank left by the plows.
The car flipped. Ernie and I approached
from different angles. The position of the
head of one shooters could not be
attained by a living person. The driver
took three hits, none fatal. The third
would hurt for a long time, if he survived
Ernie. See? Seatbelts do save lives.
Fortunately, business sucked, so no collateral damage.
Daddy Mike stood stock still in the lot.
His gun was out, but he hadn’t fired.
Ernie asked whether we should haul the
living out. Three quick shots reported.
Daddy had fired across the street, putting
down two riflemen.
“Smart, that diversion,” he said. “But
not as smart as they think they was. But
then, neither are you two.”
He went inside. Ernie said: “Eight out
of ten bad dreams I recall have that little
guy in ‘em.”
“What about the other two?”
“Remember Sister Veronica from
Junior High?”

Quote
of the

MONTH
“Fear prophets
and those
prepared to die
for the truth,
for as a rule they
make many others
die with them,
often before them,
at times instead
of them.”
~ Umberto Eco, philosopher
and novelist (b. 5 Jan 1932)
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Bar Observer
McAfee & Taft Elects Six
New Shareholders

Miller & Johnson, PLLC
Welcomes Marc Walls

The shareholders of McAfee & Taft
have elected attorneys Jeremiah L.
Buettner, Joel A. Bulleigh, Wagner R.
Dias da Silva, Lauren Barghols Hanna,
Michael F. Smith, and Christina M.
Vaughn, effective January 1, 2015. The
announcement was made by managing
director Richard D. Nix.
Jeremiah L. Buettner is a trial lawyer
whose practice covers a wide range of
complex civil litigation matters, including
environmental law, intellectual property
disputes, business torts, healthcare law,
and insurance disputes. He also has substantial experience representing agricultural landowners and producers across the
country in claims relating to crop insurance against both the federal government
and private crop insurance companies.
Joel A. Bulleigh is an aviation attorney
who represents local, national and international clients in transactions involving the
buying, selling, leasing and financing of
aircraft. He also assists owners, lenders,
lessors and lessees of aircraft who seek to
protect their interests internationally
under the Cape Town Convention through
registration with the International
Registry of Mobile Assets.
Wagner Dias da Silva is a corporate
lawyer whose practice encompasses the
areas of mergers and acquisitions, divestitures, public and private securities offerings, and transaction financing. He also
advises publicly held companies on their
public reporting and disclosure responsibilities, director and officer fiduciary
duties, regulatory compliance, and corporate governance.
Lauren Barghols Hanna is trial lawyer
whose state and federal litigation practice
is focused on general civil litigation, particularly in the areas of energy and water
rights, and on the representation of management exclusively in all phases of labor
and employment law. She also serves as a
volunteer attorney for Oklahoma Lawyers
for Children.
Michael F. Smith is a trial and appellate lawyer whose practice is concentrated
on defending manufacturers and other
suppliers and distributors of products,
including automobiles, pharmaceuticals
and medical devices. He has particular
expertise with appellate practice and procedure in the Oklahoma Supreme Court
and the U.S. Court of Appeals for the
Tenth Circuit and has had primary briefing
responsibilities on a broad range of cases,
including those involving products liability, professional malpractice, employment
and environmental matters.
Christina M. Vaughn is a trial lawyer
whose civil litigation practice encompasses a broad range of disputes, including
those involving breach of contract, business torts, oil and gas, environmental,
antitrust and class actions. She currently
serves as attorney general for the United
Keetoowah Band of Cherokee Indians in
Oklahoma and as co-chair of McAfee &
Taft’s Native American Industry Group
and devotes a substantial portion of her
practice to Native American law matters.

Miller & Johnson, PLLC welcomes
Marc Walls to the firm! Mr. Walls
obtained his law degree from OCU in
1980 and has been a civil litigation attorney ever since. Most recently, he spent 18
years at a staff attorney at State Farm prior
to joining M&J. Mr. Walls is a member of
the OBA and serves on the Civil
Procedure/Evidence Committee. He is
also a member of the Oklahoma County
Bar Association and participates in its
Lawyers for Learning program.

McAfee & Taft Shareholders
Elect Three New Members to
2015 Board of Directors
The shareholders of McAfee & Taft
have elected Richard D. Craig, Michael
J. LaBrie and Scott D. McCreary as the
newest members of its board of directors.
They join Robert Garbrecht, Stephen
Hetrick and Michael Joseph – all of
whom were re-elected for another oneyear term – as well as managing director
Richard Nix on the seven-member board.
Richard Craig is tax attorney whose
practice encompasses wealth transfer tax
planning; corporate, individual and partnership taxation; tax and corporate aspects
of business transactions; and the litigation
of tax matters in both state and federal
courts. In addition to being a frequent
speaker and panelist on tax and related
topics, Richard is an elected member of
the American Law Institute.
His achievements have earned him
inclusion in The Best Lawyers in America,
Chambers USA Guide to America’s
Leading Lawyers for Business and
Oklahoma Super Lawyers. He was selected by Best Lawyers as the “Oklahoma
City Trusts and Estates Lawyer of the
Year” for 2012 and “Oklahoma City Tax
Litigation and Controversy Lawyer of the
Year” for 2015, an honor only given to a
single lawyer in each legal specialty in
each community.
Mike LaBrie has concentrated his practice in all aspects of intellectual property
law, including patent, trademark and
copyright law and related litigation,
throughout his entire legal career. He currently serves as leader of the firm’s
Biotech Industry Group and has previously served as leader of the firm’s
Intellectual Property Group. He also
serves as chief intellectual property counsel for numerous public and private companies and has substantial experience
working with start-up companies by counseling them in intellectual property matters and assisting them with obtaining
funding..
His achievements have earned him
inclusion in Chambers USA Guide to
America’s Leading Lawyers for Business,
The Best Lawyers in America and
Oklahoma Super Lawyers. He was selected by Best Lawyers as the “Oklahoma
City Patent Lawyer of the Year” in 2013,
“Oklahoma City Copyright Lawyer of the
Year” in 2014, and “Oklahoma City
Intellectual Property Litigation Lawyer of
the Year” in 2015.

Scott McCreary is an aviation attorney
who represents local, national and international clients in connection with matters
involving the buying, selling, leasing and
financing of aircraft. His practice is primarily focused on matters relating to the
Cape Town Convention, the Federal
Aviation Act and the FAA Aircraft
Registry, such as aircraft title, registration,
finance and leasing law, as well as regulatory issues relating to the operation of aircraft. He has served as leader of the firm’s
Aviation Group, one of the largest and
most experienced FAA aircraft title and
financing legal teams in the United States.
He is a frequent speaker at national and
international aviation conferences. His
achievements in the area of aviation law
have earned him inclusion in The Best
Lawyers in America and The International
Who’s Who of Aviation Lawyers.

Crowe & Dunlevy Attorney
Receives HR Legend Award
The Oklahoma City Human Resources
Society (OCHRS) recently presented
Crowe & Dunlevy attorney Leonard
Court with the 2014 HR Legend Award
for his commitment to the organization.
Court, the founding member of Crowe
& Dunlevy’s Labor & Employment practice group, provides legal representation
for management in all areas of labor and
employment law. He regularly presents to
professional organizations regarding legal
developments and new federal requirements. Court has been an essential member of the firm since graduating from
Harvard Law School in 1972, not including the four years he served as a U.S. Air
Force Judge Advocate General in the mid1970s.
One of three Oklahoma attorneys to be
inducted, Court is a fellow of the College
of Labor and Employment Lawyers and is
a 2014 Best Lawyers in America Lawyer
of the Year for Labor and Employment
Law Management in Oklahoma City.
Court has been ranked by Chambers USA
as Band 1, the highest ranking, since the
organization’s inception in 2004 and in
2006 he was listed in the star category.
Court accepted the 2014 HR Legend
Award at the group’s Membership
Appreciation luncheon in December. The
chapter is a network of professionals who
meet regularly to master the craft of
human resources management and to stay
up-to-date with the constantly changing
landscape of federal, state and local regulations. Membership consists of more than
320 human resources professionals in the
Oklahoma City area and is affiliated with
the Society for Human Resource
Management (SHRM).

GableGotwals Welcomes Four
New Attorneys to Firm
GableGotwals welcomes Steven J.
Adams, John D. Russell, Ryan A.
Pittman and Jay P. Walters as attorneys
with the firm.
Adams is a former Oklahoma District
Judge. His practice will focus on litigation, in energy, class actions and insurance
law. A 1976 graduate of Oklahoma State
University, Adams earned his Juris Doctor

from the University of Tulsa College of
Law in 1979.
Russell is a former federal prosecutor.
His practice will focus on complex commercial litigation and white collar crime.
Russell earned his Juris Doctor from the
University of Oklahoma College of Law
in 1988 after receiving his undergraduate
degree in 1985 from Oklahoma State
University.
Walters’ practice will focus on energy,
appellate, class actions, insurance,
antitrust and Indian law. Walters received
his Juris Doctor from The George
Washington University Law School in
1996 and his undergraduate degree from
Austin College in 1991.
Pittman is a 2012 graduate of the
University of Tulsa College of Law (with
Highest Honors and Order of the Curule
Chair) and received his undergraduate
degree in 2009 from Oklahoma State
University. Pittman’s practice will focus
on energy law.
Adams, Russell and Pittman join the
firm’s Tulsa office. Walters will practice
in the firm’s Oklahoma City office.

Henderson Joins Blaney
Tweedy & Tipton, PLLC
Blaney and Tweedy, PLLC has named
Trey Tipton as partner at the firm and the
firm will now be known as Blaney
Tweedy & Tipton, PLLC. Mr. Tipton graduated with a JD/MBA from the OU
College of Law in 2005 and his practice
focuses on business, commercial and real
estate law. The firm is also pleased to
announce that J. Scott Henderson has
joined the firm. Mr. Henderson is a 2005
graduate of the OU College of Law and
his litigation practice is focused on business, commercial and general litigation.

GableGotwals Announces
2015 Slate of Officers and
Directors
2015 Officers and Directors for
GableGotwals
David Keglovits-Chair and CEO
Sid Swinson-President
Dale Cottingham-Treasurer
Amy Stipe-Secretary
John Dale, Terry Ragsdale, Rob
Robertson, and Scott Rowland

Environmental Lawyer Matt
Paque Joins McAfee & Taft
Matthew D. Paque, an environmental
attorney with significant legal experience
serving in both the public and private sectors, has joined McAfee & Taft. His practice encompasses the areas of environmental permitting, regulatory compliance,
enforcement defense, environmental
issues in complex transactional matters,
and tort litigation.
His extensive background in regulatory
compliance and enforcement includes
experience with all major federal and state
environmental laws and regulatory programs, including the Clean Air Act, Clean
Water Act, National Environmental Policy
Act, Resource Conservation and Recovery
See BAR OBSERVER, PAGE 15
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Act, the Comprehensive Environmental
Response, Compensation and Liability
Act (“Superfund”), and reporting requirements of the Emergency Planning and
Community Right-to-Know Act.
Prior to joining McAfee & Taft,
Matthew served as assistant general counsel for Tronox Limited, a publicly traded
global mining company and the largest
fully integrated producer of titanium ore
and titanium dioxide, where he held a key
role in the compliance, risk management,
and business management activities of the
company. In addition to advising the company on all environmental matters, he
oversaw the litigation docket and served
as lead strategist on all forms of claims
and litigation. He also provided contract
and transactional support related to the
company’s commercial activities and
oversaw specific corporate governance
matters.
Paque began his legal career as an attorney for the Oklahoma Department of
Environmental Quality, where he was
responsible for a variety of counseling
activities, including environmental
enforcement and permitting matters.
Paque holds a bachelor’s degree from
Oklahoma City University and is a 2003
graduate of the University of Oklahoma
College of Law.

Paralegal Jenny Keating
Joins McAfee & Taft
Jenny Keating, a tax and family wealth
paralegal with more than 16 years of experience, has joined the law firm of McAfee
& Taft.
Keating provides support to attorneys
involved in wealth transfer tax planning
for families and individuals, guardianship
matters, the settlement and litigation of
disputes regarding wills and trusts, business planning for closely held family businesses, business entity formation, formation and administration of tax-exempt
organizations, tax structuring of complex
business transactions, general tax planning for businesses and individuals, and
local, state and federal taxation.
The Iowa native holds a bachelor’s
degree in music education and began her
career as a middle school band, vocal and
general music instructor in Pella and
Oskaloosa, Iowa.

OKC Attorney William G.
Paul to Receive 2015 NCBP
Fellows Award
William G. Paul, advisory director in
Crowe & Dunlevy’s Oklahoma City
office, is the 2015 recipient of the
National Conference of Bar Presidents
(NCBP) Fellows Award. The award recognizes the accomplishments of a past bar
president who has demonstrated a continuing commitment to leadership, service,
the work of the organized bar and the purposes of the NCBP.
A pillar of the Oklahoma legal community, Mr. Paul was president of the
Oklahoma and American Bar Associations
and the Oklahoma County Bar
Association, before serving as President
of the National Conference of Bar
Presidents. He went on to serve as president of the American Bar Association as

well as the American Bar Endowment. He
is an active member of several professional associations and serves on numerous
regional boards. As a service-minded
leader, Mr. Paul’s hard work has been recognized with his induction in the
Oklahoma, Pauls Valley and Chickasaw
Nation Halls of Fame. Additionally, he
and his wife, along with his firm, were
founding members of the ABA Legal
Opportunity Scholarship.
Mr. Paul’s dedication to his clients is
exemplary and has resulted in countless
awards. As the former General Counsel of
Phillips Petroleum Company, he has dedicated his career to business litigation,
business transactions, corporate governance, alternative dispute resolution and
trusts and estates law. Highly distinguished and respected, Mr. Paul serves as
an advisory director in Crowe &
Dunlevy’s Oklahoma City office and has
lectured at the University of South Dakota
College of Law, Oklahoma City
University, the Georgia Institute of
Technology, and the University of
Pennsylvania College of Law. He was
selected to be the commencement speaker
at the University of Oklahoma College of
Law, as well as the Oklahoma City
University College of Law.
Mr. Paul was inducted into the
Oklahoma Hall of Fame in 2003 and is a
member of the University of Oklahoma
Alumni Hall of Fame. He received the
President’s Award from the American Bar
Association and the Spirit of Excellence
Award for his commitment to diversity in
the legal profession. The Oklahoma Bar
Association honored him with the
esteemed Lifetime Achievement Award in
2000. Mr. Paul is listed in The Best
Lawyers in America.
Mr. Paul’s community involvement
includes serving on the Board of Directors
of the Gilcrease Museum and as president
of both the OU Alumni Association and
the Bizzel Memorial Library Society. He
has worked with the United Way, Red
Earth, Inc., and is a member of the
Westminster Presbyterian Church in
Oklahoma City. In addition to his community contributions, he served the nation as
a colonel in the U.S. Marine Corps.
Mr. Paul received the NCBP Fellows
Award on February 6, 2015, at the NCBP
Midyear Meeting in Houston, TX, held in
conjunction with the ABA Midyear
Meeting. The Awards Luncheon took
place at the Hilton Americas Hotel.
The NCBP is an independent, voluntary
association of individuals who share the
privilege of past and present bar leadership. The NCBP hosts meetings held in
conjunction with the ABA midyear and
annual meetings and presents programs
designed to heighten awareness about the
issues facing the organized bar. The
NCBP Fellows Award was established in
2005.

Crowe & Dunlevy Named
2015 OK Firm of the Year
Crowe & Dunlevy was recently named
the 2015 Oklahoma Firm of the Year by
Benchmark Litigation, the annual guide to
the United States’ leading litigation firms
and attorneys. This is the second year in a
row the firm has received this recognition.
Only one firm per state receives this
award each year. This honor is awarded

Scam Alert
By Richard J. Goralewicz
While giving a presentation at the
Harrah senior center today several of
the residents – and several non-residents including the project manager –
had questions as to why they were
lately getting calls from their own
number. Some reported that they
received calls from local businesses
or private phone numbers and when
they picked up they found a telemarketer, collection agency, or some sort
of robo-call on the other end.
I contacted the FCC and they
advised that it was a scam called
“spoofing”, which has been around
for several years but has only become
common in the last year or so.
Apparently, there are “spoof apps”
which can be downloaded in order to
camouflage the caller from the recipient’s caller id. In the past, collection
agencies used it to mask their calls by
making it look like an innocent local
number, gambling the person called
will be more likely to answer it. The
technology has now been adapted by
scammers and telemarketers.
When someone gets a call from
their own number, or a very similar
number (maybe a digit or two off),
the caller claims to be from the phone
company purportedly testing the line.
They will ask for verification of the
consumer’s birthday, SSN or other

based on the firm’s case matters in 2014,
including potential precedent set or verdicts with notably high dollar amount at
stake.
The firm also achieved the highest level
of ranking by the U.S. News & World
Report and Best Lawyers in 2015 for the
fifth consecutive year. In 2015 Best Law
Firms, Crowe & Dunlevy received the
most Tier 1 practice area rankings in the
state of Oklahoma and is the only firm in
Oklahoma with a Tier 1 ranking in
Litigation – Mergers & Acquisitions,
Mortgage Banking Foreclosure Law and
Municipal Law practice areas.
Crowe & Dunlevy provides expertise in
nearly 30 practice areas with offices in the
state’s two largest cities: Oklahoma City
and Tulsa. For more than a century, the
firm has advised clients ranging from individuals to Fortune 100 companies.

Crowe & Dunlevy Adds
Director in OKC Office
Crowe & Dunlevy recently announced
Jenna Rader has joined the firm as a
director in the Oklahoma City office.
Rader will serve as a member of several
practice groups, including Intellectual
Property,
Real
Estate,
Nonprofit/Charitable
Foundations,
Construction and Litigation & Trial.
Prior to joining Crowe & Dunlevy,
Rader served as general counsel for
LifeChurch.tv, one of the largest and
fastest-growing religious organizations in
the United States, and continues to advise

identifying info. They will then ask
their victim to punch in a series of
numbers which somehow allows the
bad guy to hack into their phone
records.
When a decoy call is received and
turns out to be a collection agency,
telemarketer, or con artist, they will
usually ask the now irate consumer to
punch in a series of numbers to
remove themselves from the calling
list. This too is a ruse to gain ID theft
information.
Caller ID fraud is illegal under federal law. If an individual/entity masks
their caller ID status with a false or
deceptive number, and can be proven
to have done so with an intent to
defraud, they may be assessed a civil
fine of up to $10K. There are a number of limited exemptions to the law
such as for law enforcement and
social service agencies (such as
LASO) who assist vulnerable persons
in danger of violence or abuse with
the abuser on premises.
According to the FCC, the number
of phone services and the spread of
technology make it virtually impossible to police to prevent spoofing. The
best response is to do what we can to
educate consumers on what to look
for and avoid. As with most scams,
the elderly seem to be primary targets.

nonprofit, charitable and religious organizations. Named one of Oklahoma’s Super
Lawyers’ Rising Stars and recognized as
one of America’s Best Lawyers, Rader has
experience assisting clients in all areas of
intellectual property including trademarks, copyrights, trade secrets, patents
and advertising law. Her expertise also
includes a broad range of real estate matters, complex contract and licensing issues
and business litigation matters.
Rader earned her Juris Doctor from the
University of Oklahoma College of Law,
graduating with highest honors and as a
member of the Order of the Coif. She
received American Jurisprudence awards
for property, real estate, torts, civil procedure and criminal procedure during law
school and served on the board of editors
of the University of Oklahoma Law
Review. She graduated magna cum laude
from Southern Nazarene University with a
Bachelor of Science in biology and chemistry.
A gifted orator and writer, Rader is
often asked to present at national speaking
engagements and authors articles related
to contracts, real estate, copyright and
trademark matters. She served as an
adjunct professor at the University of
Oklahoma College of Law, where she
taught intellectual property. Prior to earning her Juris Doctor, she taught chemistry,
anatomy and physics at Crescent High
School, where she served as head of the
science department and earned the prestigious honor of teacher of the year.
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Work Life Balance

Longer, Harder, and
More Frequently
effect was associated with the risk for type II
By Warren E. Jones
As you know, the current public health diabetes, a 91 percent increased risk.
But, some good news: the harmful effects
recommendations suggest at least 150 minassociated
with sedentary time generally
utes of weekly physical activity. The reason?
decreased
in
magnitude among persons who
Such habitual physical activity has been
participated in higher levfound to be a key characels of physical activity
teristics of health promocompared with lower levtion with established beneels. Precisely, sedentary
ficial (I did not say preventime was associated with a
tive) roles in cardiovascu30 percent lower relative
lar disease, type II diarisk for all cause mortality
betes, obesity, and many
among those with high levforms of cancer.
els of physical activity as
You probably also know
compared with those with
that despite the health
low levels of physical
enhancing benefits of
activity.
physical activity, physical
But, a bit more bad
activity alone is probably
news:
even those with high
not enough to reduce the
levels
of physical activity
risk for disease and illness
who
likewise
had high levfor the average person.
Warren
Jones
els
of
sedentary
time, the
And this is the case
risk
of
mortality
were
elebecause more than one half of the average
vated…
as
compared
to
those
with
high
levperson’s waking day involves sedentary
activities associated with prolonged sitting els of physical activity and low levels of
such as watching television and using the sedentary time. Putting it in simpler terms,
computer. Multiple studies suggest that long high levels of physical activity in the face of
periods of sitting have harmful health effects high levels of sedentary time are somewhat
independent of meeting physical activity protective, but they are by no means preventive.
guidelines.
By way of example, those with high physResearchers from Toronto University and
ical
activity but also high sedentary time
York University, both in Canada, (in a study
faced
all cause mortality risks 16 percent
published in the newest issue of the Annals
higher
than those with high physical activity
of Internal Medicine) hypothesized that
but
low
sedentary time. But that increased
sedentary time is independently associated
risk
of
16
percent was better than the risk
with both cardiovascular and non-cardiovasfaced
by
those
with low physical activity
cular outcomes after adjusting for physical
and
high
sedentary
time. Their risks were 46
activity, but that the risks associated with
percent
greater
than
those with high physical
sedentary times would be lessened in those
activity
and
low
sedentary
time.
who participate in higher levels of physical
The
take-home
message?
You and I need
activity compared with lower levels.
to
sit
less,
and
you
and
I,
especially
if we sit
“After adjusting for physical activity”
too
much,
need
to
exercise
longer
and
hardmerely means that the researchers matched
er and more frequently.
subjects with identical exercise but dissimilar sedentary time and then determined the
increased risks of increased sedentary time.
In their systematic review and metaWarren E. Jones, JD, HFS, CSCS, CEQ, is an
analysis, they did indeed find that greater American College of Sports Medicine (ACSM)
sedentary time was found to be positively Health Fitness Specialist, a National Strength
associated with an increased risk for all and Conditioning Association Certified Strength
and Conditioning Specialist, and a holder of an
cause mortality, cardiovascular disease mor- ACSM Certificate of Enhanced Qualification.
tality, cancer mortality, cardiovascular dis- His clients range from competitive athletes to the
ease incidence, cancer incidence, and type II morbidly obese. He can be reached at
diabetes incidence. The largest statistical wejones65@gmail.com or at 405-812-7612.
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iBar Definitive Playlists

By Judge Don Deason and Chris Deason
The following is, at the least, an admission to a youthful indiscretion. At the most,
it’s a confession to a crime, but I’m fairly certain any applicable statutes of limitations
have long since expired. In any event, there is absolutely no physical evidence to corroborate what I’m about to tell you. No one can prove I did this.
My father was a career U.S. Army officer. We were stationed in Okinawa from 1967
to 1969, and Okinawa was a vital staging and supply location for the action in the
Vietnam war. Soldiers, sailors and Marines rotated from Okinawa back and forth into
the combat theaters in Vietnam, and B-52s flew out of Kadena Air Force Base daily
on bombing missions over North Vietnam (which the U.S. strenuously denied, of
course).
The administration took very good care of the combatants while they were in
Okinawa, seeing to it they had good housing, good food and enough wholesome
entertainment to at least try to temporarily distract the soldiers from the local “entertainment.” Musical acts were brought in such as Nancy Sinatra, the Boxtops, as well
as James Brown and the Famous Flames, to put on shows for the military only, no
army dependents such as myself and my high school friends allowed. But the prize,
and the object of this caper, was when Herman’s Hermits came to town. For those of
you too young to know, Herman’s Hermits was a gimmick band, part of the so-called
“British Invasion” of the mid ’60s fronted by Peter Noone. Their hits included I’m
Henry VIII, I Am; Baby, Baby, Can’t You Hear My Heart Beat; Mrs. Brown, You’ve
Got a Lovely Daughter; Something Tells Me I’m Into Something Good; and others.
Affixed to a chain link fence topped with barbed wire on the perimeter of one of the
military bases, we saw a 30-foot-long banner announcing “HERMAN’S HERMITS,
March 31.” We had to have it, so we set about organizing a raid. My co-conspirators
were my friends Bill and Marsha. I thought, or at least hoped, that Marsha was my
girlfriend. She thought otherwise. Anyway, we swooped down in the middle of the
night, cut the banner from the fence, rolled it up and drove off into the dark. I don’t
recall who ultimately got the HERMAN’S HERMIT’S banner, but it wasn’t me
because I knew I couldn’t explain my possession of it to Colonel Deason.
Chris recently put some Herman’s Hermit’s songs on my phone. They bring back
good memories.
By the way, we could always use a little infusion of creativity, so we would like
to invite our fellow OCBA members to share any musical memories, songs, concerts or stories with us to include in this column.

John Heatly: After years of chasing John around for a playlist, we finally
cornered him at the YLD Chili Cook Off. As a note, there was a surprising upset this
year. It appears that Mike Mullins’ dominance of that event has finally come to an
end. Anyway, John continued to be difficult until we convinced him to dictate a
playlist while Chris recorded it on a
cocktail napkin. We had to get his bio
from a firm website. It is too uptight for
this article so we crafted a version of our
own. John is a 1976 OU College of Law
grad. He started out with Hemry &
Hemry, but moved on to Fellers Snider
Blankenship Bailey & Tippens where he
has been a litigation attorney for 35
years. He’s one of those OCBA members
with a four-page bio bulging with
awards, positions, and accomplishments.
Still, John believes the most important
contribution has been his two children.
Now adults, Anne and Jack continue to
George “The Gentleman”
be a great source of enjoyment for John.
He is also enamored with a furry family member who is a Boston Terrier named
George a/k/a “The Gentleman.” John has attended most, if not all, of the 35 OCBA
Annual Aspen Seminars. We look forward to seeing him at the 36th outing this month,
along with all of the “Geezers.” You know who you are. John’s playlist consists of the
only six songs we could force out of him.

Song Title

Artist

The Road Goes On Forever
Aqualung
Happy
Glory Days
Copenhagen
She’s So Cold

Robert Earl Keen
Jethro Tull
Pharrell
Bruce Springsteen
Robert Earl Keen
The Rolling Stones (guilty pleasure)

Sarah Glick: A 2001 OCU Law grad, Sara is currently Senior Corporate
Counsel for Love’s Travel Stops & Country Stores, Inc. (and the affiliated companies). She spends her days being a hybrid litigator and transactional attorney. She
enjoys working with outside counsel on litigation matters, assisting the Human
Resources department, and perfecting contracts for the IT department. In her spare
time Sarah is a movie buff and is serving a second year as a screener for the
deadCENTER film festival. We have no way to verify it, but she claims to be one of
the best aunts on the planet to her three nieces and two nephews. Sarah cheers for the
Thunder and the Razorbacks. Ask and she’ll do the Hog call. She makes excellent
banana chocolate chip muffins and has jumped out of an airplane for fun. Those activities probably secure her position as TBA (The Best Aunt). Her playlist is comprised
of random sampling of favorite songs.
Song Title
Time After Time
I’m Gonna Be (500 Miles)
One Flight Down
Going Home
I Want You Back
Had Enough
Baby Got Back

Artist
Cyndi Lauper
(suggests Eva Cassidy’s cover)
The Proclaimers
(best road trip song - ever)
Norah Jones
(when she feels jazzy)
John Fullbright
(Okie folk musician)
Jackson 5
(for car dancing)
Breaking Benjamin
(in case you need angry music)
Sir Mix-a-Lot
(guilty pleasure)
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Old News
Excerpts from OCBA News:
January, 1973, Part 4

Bar, Judges and Law
Enforcement Join Hands
The Oklahoma County Bar Association
has instituted a new program designed to
establish liaison between it and the various
local segments of the judicial system concerning matters with which they are mutually concerned. The program has been implemented, and some significant progress has
been made.
At a recent meeting the OCBA directors
adopted a resolution recognizing that
lawyers, judges and enforcement agencies,
in their pursuit of their common goal of the
reservation and improvement of our system
of justice, occasionally disagree among
themselves and are critical of each other, and
stating that when any one of these groups
publicly attacks another the system suffers
injury and the public loses confidence in the
system. It further expressed the view that by
cooperation between these groups, disagreements between them can be resolved.
The Complaint Review subcommittee of
the Bench and Bar Committee has been
appointed with James D. Foliart as its
chairman and Donald Gust and Rex Travis
as its other members. Its purpose will be to
receive and investigate complaints which
any one arm of the judicial system may
make against another and to endeavor to

OLIO from PAGE 4
State * * *.” In Clendening v. Fitterer, Okl.,
261 P.2d 896, plaintiff Clendening sued
defendant Fitterer for damages resulting
from an automobile accident which occurred
at a time when Fitterer was a resident of this
state. Prior to the institution of the action,
Fitterer moved to Texas, and service was had
upon him under the provisions of the nonresident motorists’ statute above cited. Fitterer
entered a special appearance and objection to
jurisdiction, supported by an uncontroverted
affidavit similar to the one filed by Genet in
the instant case. The trial court sustained the
motion to quash. Upon appeal the judgment
of the trial court was sustained, and this court
held in effect that the statute relied upon was
not applicable in cases where the defendant
was, at the time of the acts out of which the
cause of action arose, a resident of this state.
It appears that this holding is in accordance
with the holding of a majority of the courts in
jurisdictions having statutes similar to 47
O.S. 1961 § 391, supra. See annotation at 53
A.L.R.2d 1188.
In this connection, we note that the substance of Sec. 187 was originally proposed
by the Civil Procedure Committee, as
Proposal No. 5, to the House of Delegates of
the Oklahoma Bar Association in 1962. See
33 OBJ, pages 1380 and 1599. As drafted by
the bar committee, the section would have
applied to “Any person who does any of the
acts hereinafter enumerated * * *.”
Nevertheless, the final enactment of the legislature included the qualification “* * * who
is a nonresident * * *.” This change would
therefore seem to be intentional and not
merely inadvertent.
We therefore hold that 12 O.S.Supp. 1963
§ 187 , concerning out-of-state service of
process upon “Any person * * * who is a
nonresident of this State and who does any of

resolve disagreements by mediation and
exchange of views.
Letters have been directed to the District
Judges, Associate District Judges and
Special Judges of the Seventh Judicial
District, Judges of the United States District
Court for the Western District of Oklahoma,
Municipal Judges, the District Attorney of
the Seventh Judicial District, the Municipal
Counselor, the Chief of police, and the
Sheriff of Oklahoma County, inviting them
to submit to this subcommittee their complaints and suggestions for improvements in
our court and enforcement procedures and
advising them that the committee will work
diligently in an effort to correct privately the
matters complained of, whether directed
against methods, groups, or individuals, all
to the end that harmonious relationships and
effective improvements may result.
Individual attorneys may similarly make
complaints or suggestions and address them
to this subcommittee.
Cooperation by our state district judges
has already been indicated by the Judges
Conference, and it has appointed a subcommittee of judges to work with the subcommittee of the OCBA.
A specific instance of progress already
made involved complaints from the trial bar
concerning new rules relating to pre-trial
conferences and discovery. The committees
of the judges and the Bar met and frankly
exchanged their views with respect to the
rules. As a result, the Chief Judge has writ-

ten to the Chairman of the Bar’s subcommittee as follows:
“While the recommendation... that the
rule with reference to attendance at pre-trial
conference be abolished was received in a
spirit of conciliation... it was considered to
be premature. It was the consensus that the
rule be tried for a while, with consideration
given those lawyers who are to try the case,
but are unable to be present, and who make
good faith effort to comply with the spirit of
the rule by having a lawyer present at the
pre-trial conference authorized to enter into
stipulations, list witnesses, identify exhibits,
enter into negotiations for settlement, advise
the court the party’s position on issues and
otherwise perform the proper functions of
counsel at pre-trial conference. This will
substantially conform to the recommendation.”
The letter continued, “It is believed that
the ‘discovery rule,’ referred to in your letter
will not be offensive in view of the Judges’
commitment to permit further discovery,
upon showing of due diligence and necessity, concerning matters disclosed at the pretrial conference. If our view proves to be
erroneous the recommendation to set the
pre-trial date further in advance of trial, will
be further considered.”
The letter concludes, “The recommendations (that the judiciary give notice of proposed local court rules to the Bench and Bar
Committee so that suggestions or complaints of the Bar may be communicated to

and discussed with the judiciary prior to
adoption, and that the judiciary, through its
designated committee, communicate to the
Bench and Bar Committee suggestions or
complaints relating to the members of the
Bar for such remedial action as it feels
appropriate with the idea of improvement of
the standards of the Bar as officers of the
court) are believed to be good, and the
Judges will cooperate to the ends that you
have so ably set forth. The Judges extend
their thanks to your committee.”
A related but separate OCBA committee,
the Media Subcommittee of the Bench and
Bar Committee has also been created and all
judges sitting in Oklahoma County have
been advised of creation. This committee,
created in recognition of the fact that judges
are sometimes compelled to remain silent
when they are criticized in the press, has as
its purpose to make prompt responses to the
media to explain and support the actions of
a judge who may be unjustly or incorrectly
criticized. John Belt is chairman of this subcommittee and Andrew Coats is its other
member. Judges have been invited to call
upon the members of this committee whenever they feel that the committee can be of
service to them.
In its resolution, the OCBA directors stated that its subcommittees “will strive to correct procedures and conditions which are the
subject of just complaints” and expressed
the hope that improvements in our system of
justice may result.

the acts hereinafter enumerated * * *” is not
applicable in cases where the person sought
to be served was, at the time of the acts out
of which the cause arose, a resident of this
state.
It follows that Genet’s Special
Appearance, Motion to Quash and Objection
to Jurisdiction should have been sustained.

materially advance the ultimate termination
of litigation.” Certiorari was granted to
review the holding. See Okla. Stat. tit. 12, §
952 (b)(3)(1981).
Disability benefits are but one form of
wage continuation plan. Others include
retirement pensions, workers’ compensation
and severance pay. Although courts have distinguished pension and pension-like benefits
from disability benefits, an analytically persuasive and doctrinally sound basis for the
distinction has not been extensively articulated. Instead, courts have tended to look at one
salient feature of a wage continuation plan
and classify it accordingly.
***
All wage continuation plans are deferred
compensation and function as insurance.
Retirement pensions insure against superannuation, survival beyond retirement age.
They function as a substitute for life savings.
If a worker was not provided retirement coverage, the additional wages received would
presumably be saved for superannuation.
These savings, earned during the marriage,
would unquestionably constitute joint property.
Disability benefits, on the other hand, do
not substitute for savings. Rather, they insure
against loss of wages from disability before
superannuation. Disability benefits received
after divorce replace post-coverture wages
that would be the earner’s separate property.
Thus, while retirement pensions replace joint
property, disability benefits replace separate
property. This difference in the replacement
nature of the benefits requires that disability
benefits be classified as the disabled worker’s separate property.
Wife urges that Rice v. Rice, 762 P.2d 925
(Okla. 1988), controls the classification of
husband’s disability benefits. Rice reaffirmed the holding in Carpenter v.

Carpenter, 657 P.2d 646 (Okla. 1983), that,
absent a specific statutory exemption, retirement pensions are jointly-acquired property
subject to equitable division in a divorce.
Carpenter’s classification of retirement pensions as joint property followed the strong
majority view. See Blumberg, supra, at 1261
n. 46 (list of jurisdictions taking this view).
But today’s question is one of first impression which asks the proper classification of
disability pay in Oklahoma. While a strong
majority view has not emerged, “most jurisdictions that have considered the issue treat
the right to disability pay earned during marriage as the disabled spouse’s separate property insofar as that right generates benefits
received after divorce.” Id. at 1253. Thus,
replacement analysis follows the majority
view of both retirement pensions and disability pay, although non-replacement justifications have been advanced in reaching these
classifications.
Applying replacement analysis to the facts
of this case, the nature of husband’s benefits
determines the classification, not the fact the
benefits are termed a “disability pension” in
title 11. The Legislature chose to use the designation “pension” to describe firefighters’
retirement, disability and even death benefits. See Okla. Stat. tit. 11, §§ 49-106, 49-109
& 49-112 (1981 & Supp. 1989). The benefits
awarded to husband replace the wages he
would receive but for his disability.
Therefore, these earnings received after
divorce are his separate property.
The trial court erroneously held that husband’s post-divorce disability benefits were
jointly acquired property to be equitably
divided. On remand, the trial court shall consider husband’s disability benefits as his separate property. This holding does not prevent
the benefits from being treated as income for
purposes of alimony or child support...

February 27, 1990
Twenty-Five Years Ago
[Excerpted from Christmas v. Christmas,
1990 OK 16, 787 P.2d 1267.]
This appeal from a certified interlocutory
order raises the following question of first
impression: Are disability benefits received
after divorce joint property subject to equitable division in a divorce action? We answer
in the negative.
Bill Christmas (husband) and Suzy
Christmas (wife) were married in 1974. On
December 7, 1987, wife filed her petition for
divorce and the parties separated.
Two weeks later, husband began an
approximately three-month stay in a local
sanatorium. He sought disability benefits for
job stress incurred as Chief of the Sapulpa
Fire Department. Pursuant to title 11, section
49-109, the Oklahoma Fire-fighters Pension
and Retirement Board awarded disability in
the line of duty benefits at the rate of
$1,259.03 per month effective July 1, 1988.
In the divorce proceeding, wife claimed entitlement to half of each month’s disability
payment. Husband argued the benefits were
his separate property.
The trial court held that husband’s disability benefits were jointly-acquired property
subject to equal division for the entire time it
is paid. That court then certified the holding
for interlocutory review stating it “affects a
substantial part of the merits of the controversy and that an immediate appeal may
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Young Lawyers Chili Cook-Off
& Silent Auction

A Big Success!
This year’s YLD Chili Cook-Off and Silent Auction held on January 30 at Rocky’s in
Bricktown made over $4,000 in proceeds which will go to the Regional Food Bank of
Oklahoma. A crowd of over 160 people were in attendance and there was strong competition amongst the chili teams. Winning teams were:
Traditional Chili – Bass Law
Non-Traditional Chili – Nelson Terry Morton DeWitt Paruolo & Wood
Hottest Chili – Crowe & Dunlevy Team #2
Best Overall Chili – Elias Books Brown & Nelson
A very special thanks to our talented chili judges: Noma Gurich, Lisa Hammond,
Tim Henderson, Bernard Jones, Barbara Swinton and Cindy Truong.

Best Overall Chili Team – Jack Bomhoff, Wyatt Swinford, Elisabeth Brown & Eric Huddleston

Best Traditional Chili Team – Front Row: Bobbie Franklin, Ruthie Stevens, Sarah Moore, Katie Hile, Brooke
Bowling & Gabe Bass; Back Row: Ryan Dean, Benjamin Grubb, Kevin Cunningham, DJ Burrus & Lori Smith

Chili Judge Noma Gurich

Chili Judges Barbara Swinton & Tim Henderson

Best Non-Traditional Chili Team – Jordan Dikeman, Brett Stingley, TJ
Prentice, Carolyn Smith & Melanie Christians

Best Hot Chili Team – Emilie Blanchard, Christopher Staine, Andrew
Henry & Chuck Knutter

Rival Chili Makers Joi McLendon & Tracey Martinez

Chili Judges Bernard Jones & Lisa Hammond

Chili Judges Bernard Jones, Tim Henderson & Cindy Truong

Justin Meek & Eric Huddleston

Store Hours Mon.-Fri. 9:00 to 6:00 • Sat. 10:00 to 1:00

Don’t Wait for
This Date!
COME EARLY TO RESERVE
YOUR FABRIC, UPDATE YOUR
FIT AND YOUR STYLE.
CHOOSE FROM OUR
MADE-TO-MEASURE & CUSTOM
SUITS, SPORT COATS AND TROUSERS
COLLECTIONS EXCLUSIVELY BY
• SAMUELSOHN ON MARCH 5-6-7
• COPPLEY ON MARCH 5 TO 15
• JACK VICTOR ON MARCH 12-19
• HART SCHAFFNER ON MARCH 12-19

210 Park Avenue, Suite 220
Oklahoma City, OK 73102

405-235-4800
Call ahead for reserved parking.
We are always open at

www.teenahickscompany.com
Visa, Master Card, American Express & Discover
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