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Young Lawyers
Division Reaches
Goal for 2016
Harvest Food Drive
Harvest Food Drive Chair
Benjamin Grubb presents
the 2016 Food Drive check
for $20,000 to the Regional
Food Bank of Oklahoma.

A new addition to the Briefcase will be Courthouse Briefs. Every month
there will be a short bullet sentences about updates at the Courthouse and
any information from the courthouse that may be important to know each month.

HERE ARE THIS JANUARY’S COURTHOUSE BRIEFS:
• Judge John Jacobsen died December 25th, 2016.
• Judge Kirby has moved to courtroom 315, this is on the NW corner of the
courthouse.
• Judge Andrews has moved to courtroom 359, this is on the SE corner of the
courthouse.
• Anyone needing to set things on Judge Swinton’s old docket please see the
clerk in Judge Andrews’s office.

Mark Your Calendars
2017 OCBA
BENCH & BAR

CONFERENCE
MARCH 31 & APRIL 1

• There are new Administrative Orders are out for Oklahoma County. For a copy
of the new Administrative Orders come by the Law Library or contact the Law
Library at 713-1353.

SEQUOYAH STATE LODGE

• Courthouse will be closed for the Martin Luther King Jr. Holiday January 16th
and for Presidents Day February 20th.

(formerly known as Western Hills Lodge)
Hwy. 51 8 Miles East of Wagoner, OK
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Saying Goodbye...
By President Barbara Swinton

As we say
goodbye to
2016 and hello
to 2017, I
want to wish
everyone a
Happy New
Year. The
New Year
brings new
opportunities and challenges in
our personal and professional
lives. I have been blessed with
many reasons to celebrate this
New Year – joining the Court of
Civil Appeals, a new grandson,
and our thriving college freshman.
But 2016 brought us great losses as well. I cannot remember a
year when we have lost so many
members of the bench; Judge Don
Deason, Judge John Jacobson, and
retired Judge Vicki Robertson.
We also feel the absence of Judge
Lisa Davis as she battles cancer
during the holiday season.
Recently, the Oklahoman featured an article about New Year
resolutions. One topic that resonates with me is – DO IT NOW.
Don’t wait to tell those you care
about that you love them. Don’t
wait to call or email or text those
you haven’t talked to in a while.
Don’t wait to start that family
tradition you think would be fun.
Don’t wait to use that gym mem-

bership to improve your health.
No one gets a second chance at
life and we must live it to the
fullest. When we remember those
we lost in our lives this year, I
believe the best tribute we can
give them is to fully live our lives
in their honor.
In order to create a life based
on living to the fullest, I found
a great book “The Happiness
Project” by Gretchen Rubin. Her
main message is to find what you
love, or what is missing in your
life and go do it! I chose the
path of designating one thing to
do or improve upon each month
and setting out specific goals to
reach that place of happiness for
my life. Simple things like – be
a better friend and reach out to
those I miss, finding ways to add
the activities I love to do and
do them regularly. One of the
toughest for me was to commit
to writing more thank you notes,
but I knew I would feel better if
I acknowledged people who have
given of their time and gifts to
our family. Everyone’s list is different and hopefully you can find
ideas to fill your life with happiness while you enjoy your time on
earth.
As we reflect back on 2016, I
want to share a happy story that
Drew Neville told me over the
holidays. In my article for the
November Briefcase, we talked

about a program where you can
partner with a teacher in a specific
school and help them fund programs for their classrooms. The
teacher, Mrs. Futrell, teaches at
Monroe Elementary School and
needed help with history books to
provide interesting material to 3rd
graders. Well, as fate would have
it, Drew Neville attended Monroe
Elementary School and he was
able to help her finish her project.
What a great way to give back to
his former school!
Now those of you who read this
column regularly can anticipate
my next question. What are you
going to do? What will you do
in 2017 to make your life more
fulfilling, enriching and how will
you start your own “Happiness
Project”? Please consider partnering with the Oklahoma City
Public Schools Foundation in
whatever capacity you feel compelled. When you have found
your preferred community service
project, please let us know by
filling out the community service
report on the OCBA website (you
will find it in your Briefcase as
well). There are so many avenues
for your talents and time and I
hope you will find yourself at
the end of 2017 a better, happier
member of the Oklahoma County
Bar Association member,
Wishing you all the best in 2017!
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Where has Civility Gone?
By Liz Oglesby
I have heard it said that a lawyer’s most
significant talent is the ability to “argue”
his case. This really rubs me the wrong way
because it sends the wrong message. People
in society already perceive lawyers to be
individuals who simply argue so they can
charge lots of money. I am afraid that this
perception is also prevalent in our own legal
community. Contrary to popular opinion,
arguing is not our main job.
Nowhere in the Oklahoma Rules of
Professional Conduct does it say our responsibility is to “argue.” In fact, the preamble of
the Oklahoma Rules of Professional Conduct
regarding a lawyers’ responsibilities states
that “a lawyer, is a member of the legal
profession, as a representative of clients,
an officer of the legal system and a public
citizen having special responsibility for the
quality of justice.” Rules of Prof. Conduct,
Preamble, 5 O.S. Ch. 1, App. 3-A. The
Preamble continues on to outline the function of a lawyer as an “advisor,” an “advocate,” a “negotiator,” and an “evaluator.” As
an advocate, the Rules require that “a lawyer
zealously asserts the clients position under
the rules of the adversary system,” but that
is only one of four functions that a lawyer
should perform. Id. The second paragraph
defining our duties states as follows:
As a representative of clients, a
lawyer performs various functions.
As advisor, a lawyer provides a
client with an informed understanding of the client’s legal rights
and obligations and explains their
practical implications. As advocate, a lawyer zealously asserts the

client’s position under the rules of
the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent
with requirements of honest dealing with others. As an evaluator, a
lawyer acts by examining a client’s
legal affairs and reporting about
them to the client or to others.
There are times that arguing is NOT in the
best interests of our clients and we are, in
fact, working against the “negotiator” aspect
of our job in doing so. If it is possible to get
a case settled quickly, without any fuss, then
that is arguably what we should be doing.
Furthermore, the OBA Standards of
Professionalism1 outlines lawyers’ responsibilities to the public, to clients, to other
lawyers, and to the courts and administrative
agencies they appear before, by stating that
“[p]rofessionalism for lawyers and judges requires honesty, integrity, competence,
civility and public service.” In its Preamble,
the Standards begin by recognizing that “our
responsibility [is] to upholding the longstanding traditions of professionalism and
civility within the legal system.”
So has civility gotten better, worse, or
stayed the same over time? An informal poll
of several attorneys resulted in most saying
it has gotten worse. But why has this happened? Although I am sure there are multiple reasons that civility may have slipped,
I believe one of the biggest factors is the
lack of mentoring. There is a lack of good
and qualified mentors and role models in
the legal field. If you are a boss, supervising

attorney, or very experienced senior attorney, then you are a mentor and role model,
whether you like it or not. You are setting
the example of what a lawyer should be to
all those attorneys who are younger or have
less experience than you. Your behavior is
being watched, evaluated, and copied. Yes,
we younger and less experienced attorneys
do have brains for ourselves- however, we
look to you for guidance. If you fight tooth
and nail on every little inconsequential thing,
what do you think that tells us about what
is expected when we work a case? I have
personal experience with both good and bad
mentors. In my current job I have good mentors and I am very appreciative of what they
provide to me as a “younger” lawyer.
Also, do not forget that these observations
also apply when you are dealing with opposing counsel. Your actions teach opposing
counsel both what to expect from you and
how they should act, in return. There are a
lot of young attorneys out on their own in
solo practices. If you are having difficulty
with them in a given case, where do you
think they learned that type of behavior?
You can make the choice to recommend a
mentor for them, in a non-condescending
manner, or volunteer to provide them with
guidance yourself. Your investment in other
lawyers only makes this profession better. Remember that, as the former United
States Supreme Court Justice Sandra Day
O’Connor said, “[m]ore civility and greater

Here is my advice, for what it is worth:
•

If you are a younger attorney, or less
experienced attorney, then seek out
a good mentor. How do you find a
good mentor? Find someone who is
respected on both sides of the fence.
Find someone who knows how to pick
and choose their battles. Find someone
to talk to candidly about civility and
ethical responsibility.

•

If you are an experienced attorney, a
boss, or hold any type of supervisory
position, be conscious of the fact that
you are constantly setting an example
for those around you. That includes
attorneys in your own office, as well
as attorneys that you encounter in your
practice.

•

Ask an honest and trusted friend who
will give it to you straight whether you
are good or bad mentor/role model.
You may not be aware of the reputation
you have in our small community – so
go find out. Learn to listen. Learn to
pick your battles strategically. Know
that only you can control your own
actions and reactions. Try to be the type
of person you would want to deal with
if you were on the other side.

1
http://www.okbar.org/members/EthicsCounsel/
StandardsProfessionalism.aspx

OCU School of Law News
Oklahoma City University School of
Law’s 2017 Conger Symposium
The Conger Symposium was launched
in 2013 to honor Professor and University
General Counsel J. William “Bill” Conger.
Professor Conger taught Civil Procedure,
Trial Practice, and Introduction to Legal
Practice. He brought a wealth of practical insights and knowledge to the classroom and served as a mentor and friend
to many students and faculty members.
The Conger Symposium is held annually
around Bill’s birthday to remember our
friend and colleague. Just as Bill integrated real-world examples into his teaching,
the symposium focuses on cutting edge
issues and emerging trends in the legal
profession.
The theme of this year’s Conger
Symposium is “Lawyers in the
Legislature.” Twenty-two lawyers serve in
the House of Representatives or Senate and
collectively make up seventeen percent of
the Oklahoma Legislature. The symposium will explore legislation that directly
impacts the legal profession. Lawyers who
follow the OBA Legislative Monitoring
Committee reports in the bar journal are
familiar with the wide-ranging impact that
proposed and enacted legislation has on
the legal profession. Two striking examples from the previous legislative session

professionalism can only enhance the pleasure lawyers find in practice, increase the
effectiveness of our system of justice, and
improve the public’s perception of lawyers.”

include HB 3162 proposing a change to
the selection process for appellate judges
and SB 583, which would have abolished
the Oklahoma Bar Association.
The symposium will also examine
broader trends from recent legislative sessions including threats to the rule of law,
the independence of the judiciary, and the
costs of defending laws found unconstitutional. The ethical dilemmas facing lawyer
legislators will be explored. Panelists will
share how serving in the legislature has
affected their legal and business careers.
The symposium will be moderated by
Professor Lee Peoples. Confirmed speakers include several OCU Law alumni.
Representative Jon Echols (District 90 –
R) (OCU Law class of 2005) who currently serves as Majority Floor Leader in the
House of Representatives, Representative
Collin Walke (District 87 – D) (OCU Law
class of 2008), and Representative Cory
Williams (District 34 – D) (OCU Law
class of 2006) have agreed to participate.
The symposium will be held on
Tuesday, February 28th at 1 pm at the
School of Law and is open to the public. The School is located at 800 North
Harvey Avenue. Attendees may park in the
lots north and south of the school and are
encouraged to arrive 5-10 minutes early to
pass through building security.

Oklahoma City
(405) 947-5676 • www.warrenproducts.com
Locally owned and operated since 1983

8. Certi�ied Commercial Keurig Dealer

12.
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And The Court Said

An Olio of Court Thinking
By Jim Croy
January 13, 1917
One Hundred Years Ago
[Excerpted from: In re Monroe, 1917
OK CR 14, 162 P. 233.]
The material and admitted facts are
that on the 2d day of December, 1916,
the petitioner was arrested by a police
officer of Oklahoma City and charged
in the police court of said city with
illegally transporting intoxicating liquor;
that he was tried and pronounced guilty
by the police judge of said city, without
the intervention of a jury, and sentenced
under and by virtue of a city ordinance to
90 days’ imprisonment in the city jail, and
to pay a fine of $99. And he insists that
under this proceeding he was deprived of
his liberty without due process of law, and
denied the constitutional right of a trial by
jury, and that therefore the judgment and
sentence is void.
***
We will say first that there is in every
community and state three widely divergent sentiments with reference to the
enforcement of law: First, there are those
who believe in the enforcement of the
law; second, those who do not believe in
the enforcement of the law; and, third,
those who believe in the enforcement
of only a part of the law. The first class
believe in the conviction and punishment
of the guilty, but do not lose sight of the
fact that the constitutional rights and legal
presumptions and safeguards thrown
around the accused, with a view of protecting the innocent, are as much a part
of the law as the statute which denounces
crime and prescribes its punishment. But
the third class, in their zeal to retard crime
and punish criminals, overlook this fact,
and apparently have no interest in that
class of laws, but seek only to invoke the
punishment prescribed by statute upon
the head of the accused. But this kind of
proceeding cannot be called the enforcement of law, for it is only the mob that
administers summary vengeance; and if
the accused in court could be stripped of
all constitutional rights and legal safeguards provided by the law to protect the
innocent, what would be the difference
between such a tribunal and the methods
of the mob? Such a court, instead of being
an instrument for the enforcement of the
law, would be a means of oppression, and
of bringing the law into contempt. We
must not, therefore, become violators of
the law in our zeal to enforce it. For every
act of injustice and oppression done under
the guise of the law is a blow at the very
foundations of the temple of justice. And
under the facts in the case at bar we have
no doubt that the petitioner was denied
his constitutional rights, and deprived of
his liberty without due process of law,
and that the judgment and sentence pronounced against him is void.
Section 20 of the Bill of Rights guarantees to every citizen that “in all criminal
prosecutions the accused shall have the
right to a speedy and public trial by an

impartial jury of the county in which the
crime shall have been committed.” This is
almost the identical language of the Sixth
Amendment to the Constitution of the
United States; and to disregard this right
of the citizen we would also have to override section 7 of the Bill of Rights, which
declares that “no person shall be deprived
of life, liberty or property without due
process of law”; for it is universally held
that under the constitutional provisions
guaranteeing to the accused the right of
trial by jury “a jury is an essential part
of every tribunal for the trial of criminal
cases,” and therefore essential in such
cases to due process of law. This is not
a new doctrine, is not an innovation, but
has been repeatedly announced and consistently adhered to, not only by many
other courts, but also by the Supreme
Court of the United States, the greatest
and at the same time one of the most conservative of tribunals
***
Hence the doctrine announced in Ex
parte Tom J. Johnson, supra, which
accords to every person accused of crime
the constitutional right of a trial by jury,
is not, as intimated by counsel, an innovation; but the innovation is that a police
court should attempt to assume the jurisdiction of a court of record, and try and
convict men of criminal offenses, and
sentence them to penal servitude in the
chain gangs, without the intervention of
a jury.
It was never contemplated by our judicial system that police courts should have
such jurisdiction; hence no provision is
made by which they can impanel a jury.
But we think the very section of the Bill
of Rights (section 20) that guarantees to
the accused in all criminal prosecutions
a jury precludes the idea of a jury trial in
a police court by specifying that the jury
provided for by that section shall be “an
impartial jury,” not of the city or jurisdiction in which the case is tried, but “of the
county in which the crime shall have been
committed.” And this provision, we think,
was neither accidental nor an oversight,
but was intended by the framers of the
Constitution to insure to the accused, as
far as possible, the kind of jury designated, namely, “an impartial jury,” and as far
as possible to hedge against the professional juror, who would naturally become
a “hanger-on” around a police court, to
draw his pay, and do the behests of the
presiding judge of that tribunal, and thus
defeat the very purpose for which the jury
system was called into existence. When
the Constitution says in one breath that
in all criminal prosecutions the accused
shall have a right to a trial by jury, and
in the next breath makes it impossible
for a police court to impanel a jury, it is
clear that the framers of the Constitution
intended to limit the jurisdiction of the
police court to matters in which a jury
was not contemplated. This is not in conflict with the statement in Ex parte Tom J.
Johnson, supra, that “* * * the conclusion
necessarily follows that the constitutional

provisions guaranteeing to the accused
the right of trial by jury secure the right
of such a trial in the court having original
jurisdiction.” That statement does not say
or mean that the police court has the right
to impanel a jury, but only reduces to an
absurdity the claim that it has the right
to try criminal offenses; for if in such
cases the right to a jury is secured “in the
court having original jurisdiction,” and
the police court has no power to meet the
requirements of that right, then it is clear
that it is not the court that the framers
of the Constitution contemplated should
have jurisdiction of such offenses.
***
The framers of our Constitution made
such abundant provision for courts in
this state to try criminal offenses that
they doubtless thought it would never be
necessary to call police courts to their
assistance; hence they left them to fill the
little niche that reason and experience
has taught is peculiarly their own. And,
however convenient it may appear to
permit them to try without a jury criminal
offenses, in the language of Blackstone:
“Let it be remembered that
these inroads upon the sacred
bulwark of the nation are fundamentally opposite to the spirit
of our Constitution, and that,
though begun in trifles, the precedent may gradually increase
and spread, to the utter disuse of
juries in questions of the most
momentous concern.” (4 Blackstone, Commentaries, 349, 350.)
And Mr. Story, that other great exponent of constitutional law, says:
“If the people are enlightened and honest and zealous
in defense of their rights and
liberties, it will be impossible to
surprise them into a surrender of
a single valuable appendage of
the trial by jury.”
***
Then why and by what higher authority
is it that a police judge should be permitted to take more than that from a citizen
without a jury, and almost without the
semblance of a trial?
It is our opinion, however, that a city
may pass ordinances against petty offenses that are detrimental to the health,
peace, safety, property rights, good morals, or finer sensibilities of its citizens.
But our whole legal system contemplates
that the penalties it may impose are limited. Hence it is generally held that, if the
offense it has dealt with is also an offense
against the state, the offender may then be
turned over to the state, and cannot plead
former jeopardy by reason of the penalty
imposed by the police court. Why is this?
One reason is because it is contemplated
that the penalty the city may impose is so
small that it is tantamount to no punishment for the offense; that it is so insignificant that it cannot be called jeopardy.
Another reason is that the city and state

for certain purposes are regarded as separate jurisdictions, and that the offender
has offended against both jurisdictions.
But, regardless of the question of separate
jurisdiction, if the city could be permitted
to assess a penalty commensurate with
the gravity of the offense, then no court
and no rule of justice would permit the
offenders to be punished again for the
same offense. Hence from every angle
and every possible viewpoint it seems our
whole legal system is constructed around
the idea that the police court is the most
inferior and the most limited in jurisdiction of all tribunals. And, as has been well
said, “all that is required” to solve the
problem that has seemed to disturb some
of our cities since the Tom J. Johnson
opinion was announced “is that offenses
against city ordinances be reduced from
crimes to the place they formerly occupied, and the place contemplated by our
legal system.”
***
In the case at bar we are of the opinion
that under the proceedings had the petitioner was deprived of his liberty without
due process of law, and that the writ
should be awarded.
January 7, 1942
Seventy-Five Years Ago
[Excerpted from Hagan v State, 1942
OK CR 2, 121 P.2d 315.]
Wyatt Hagan and Esther Bender were
charged in the district court of Ellis county with the crime of adultery, were tried,
convicted and defendant Wyatt Hagan
assessed a fine of $500 and costs and
defendant Esther Bender assessed a fine
of $200 and costs. Both defendants have
appealed.
***
A number of errors are presented which
we now deem it unnecessary to consider.
The only question necessary for consideration is as to whether the evidence was
sufficient to sustain the charge of “open
and notorious” adultery under the principles announced by the former decisions
of this court. The statute upon which this
charge was based is Oklahoma Statutes
1931, section 1837, O. S. A., Title 21, §
871, which is as follows:
“Adultery is the unlawful
voluntary sexual intercourse
of a married person with one
of the opposite sex; and when
the crime is between persons,
only one of whom is married,
both are guilty of adultery.
Prosecution for adultery can
be commenced and carried on
against either of the parties to
the crime only by his or her own
husband or wife as the case may
be, or by the husband or wife
of the other party to the crime:
Provided, that any person may
make complaint when persons
are living together in open and
notorious adultery.”
In construing this statute it has been the
uniform holding of this court that, before
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a prosecution may be had under the above
section, it is necessary for the injured
spouse to commence the prosecution. . . .
In the instant case the prosecution was
not commenced or prosecuted by the husband of defendant, but by other parties. It
was therefore necessary for the proof to
show that there was a living together in
“open and notorious” adultery as provided by the statute.
We do not consider it necessary to go
into a detailed discussion of the evidence.
We have carefully examined the record
and the able briefs filed, and from such
examination have come to the conclusion that the evidence was insufficient to
establish “open and notorious” adultery
as pronounced by the former decisions of
this court. Defendant Esther Bender was
living as the housekeeper of her codefendant Wyatt Hagan. There is evidence in
the record and circumstances sufficient
to sustain the finding by the jury of adultery had defendant been prosecuted by
her husband as provided by the statute,
but there was an utter lack of proof that
she was living in “open and notorious”
adultery so far as the citizens of Shattuck,
where she resided, were concerned.
***
In Mathis v. State, 60 Okla. Cr. 58, 61
P.2d 261, it is said:
“Except where persons are
living together in open and
notorious adultery, they cannot
be prosecuted under the laws of
Oklahoma unless such prosecution is commenced and carried
on by the wife or husband of
one or the other of the offending
parties. * * *
“To constitute ‘living in open
and notorious adultery’ under
the statute, there must be something more than occasional
illicit intercourse indulged in.
The parties must reside together
in the face of society, as if conjugal relations existed between
them, and their so living and
the fact that they are not husband and wife must be known
in the community in which they
reside.” . . . .
Applying the law as above announced
to the facts as shown by the record in this
case, we find that the evidence failed to
establish an “open and notorious” living
together of the defendants Wyatt Hagan
and Esther Bender. The court should have
sustained the demurrer to the evidence
and the motion to return a verdict of not
guilty.
January 19, 1967
Fifty Years Ago
[Excerpted from Johnson v. Johnson,
1967 OK 16, 424 P.2d 414.]
This case is an outgrowth of the recent
public disclosure that Nelson S. Corn,
a former member of this Court, had by
his own admission been guilty of taking
bribes in certain cases since sometime
early in his first term of office, which
commenced in 1935. The question we
are now called on to decide is the effect
of Corn’s participation, during the years
when his corruption was undiscovered,
in decisions of this Court in which there

is no allegation or evidence that he acted
corruptly. In short, the question is whether every decision in which he cast the
deciding vote during such period should
now be set aside, or whether only those
decisions in which there is evidence that
he acted corruptly should be set aside.
The opinion sought to be vacated here
was handed down in October of 1954, and
is reported as Johnson v. Johnson, Okl.,
279 P.2d 928. The opinion was adopted by the vote of five Justices, among
whom was Justice Corn. The decision
reversed the order of the trial court and
ordered a certain instrument admitted
to probate as the last will of Dexter G.
Johnson, deceased. Upon issuance of the
mandate, the estate of Dexter G. Johnson
was distributed by the County Court in
accordance with the terms of the instrument admitted to probate as his Last Will
and Testament. There the matter rested
until August 10, 1965, when a petition to
vacate the opinion of October, 1954, was
filed by Victor H. Johnson, Executor of
the Estate of Joseph E. Johnson, the original defendant in error, who is now dead.
In this opinion Victor H. Johnson will be
referred to as Petitioner, and Beulah J.
Johnson, one of the original plaintiffs in
error and successor to the interest of her
deceased brother, Victor C. Johnson, the
other original plaintiff in error, will be
referred to as Respondent.
The petition to vacate the former opinion is based generally upon the recent
disclosures and happenings relating to
the dishonesty of Justice Corn and others.
These matters, some of which are contained in the stipulation hereafter referred
to and some of which we judicially notice
and recite here for the sake of fairness and
clarity, are as follows:
Nelson S. Corn was first elected to this
Court in 1934 and served continuously
until January of 1959. He then became
a supernumerary justice until his resignation in July of 1964. At that time he
entered a plea of nolo contendere to a
federal charge of filing false income tax
returns and was sentenced upon such
plea. On December 9, 1964, while serving
his sentence, he made a statement under
oath setting out the details of his dishonesty. From this statement, and from other
evidence before us, it appears that during
his first term of office he made a bargain
with an Oklahoma City attorney that in
return for payment of campaign expenses
he would vote as the attorney directed “as
a sixth man” in any case where there were
already five votes in favor of an opinion.
The attorney created a campaign fund for
him and gave him money from time to
time after Corn had voted as he directed.
In later years, it is apparent, the agreement to vote only in cases where a majority was already in favor of the opinion
was disregarded and Corn voted as the
attorney desired in any case where he was
requested to do so. Corn also stated that
in certain cases (arising after the decision
in this case in 1954) he had received large
bribes for favorable opinions and that he
had given part of a bribe to two former
justices of this Court, one of whom has
now been impeached, and the other of
whom has resigned both from his office
and from the Bar.
***

In his petition to vacate the opinion
and judgment in this case, Petitioner
originally requested the appointment of a
referee, with power of subpoena, to hear
evidence.
However, before any action was taken
upon such request the parties to this proceeding apparently decided that they first
wanted a decision of this Court upon the
purely legal question of whether or not
the decision here involved was void as a
matter of law (regardless of whether any
wrongdoing in its procurement existed or
did not exist) either because:
a) Corn had, before participating in
this case, forfeited his office and become
disqualified to hold future office by taking
bribes in other cases, or because
b) Corn was disqualified to participate
in this case by reason of his continuing
agreement with the Oklahoma City attorney and by reason of his having taken
bribes from him.
To procure a decision upon this question the parties entered into a stipulation,
the pertinent parts of which, so far as this
case is concerned, are as follows:
“1. The sole issue of the
Petition to Vacate filed herein,
subject to the reservations set
forth in Paragraph 8 is whether
N.S. Corn was a member of the
Supreme Court of Oklahoma in
1953 and 1954 and entitled to
participate in the decision in the
case of Johnson et al. vs. Johnson, reported in 279 P.2d 928.
For the purpose of this stipulation there is no contention that
there was any bribery in said
case. The respective contentions
of Petitioner and Respondent
are set forth in Paragraphs 5
and 6.

To make certain that the parties intended to stipulate that there was no wrongdoing of any kind in this case, we asked
them upon oral argument whether the
stipulation that there was no “bribery”
in this case including wrongdoing of all
kinds and each side replied affirmatively.
We proceed then to decide the issue
tendered by the stipulation. The issue,
as we view it is: Where a judge secretly
agrees to take bribes from an individual
and does take them consistently, but such
fact is unknown except to him and the
bribe giver, does he thereby automatically
forfeit his office, or automatically become
disqualified to participate in any further
decision of the Court, so that his every
vote thereafter is a nullity, even in cases
where no wrongdoing occurred?
Our answer is in the negative. In reaching this conclusion we have been guided
not only by our views of the statutes, constitutional provisions and decided cases,
but also by our views as to the public
harm which would ensue were our decision otherwise.
It is apparent that if our holding were in
the affirmative every decision from 19382
to January of 1959 in which Corn cast the
deciding vote would have to be set aside.
There are more than one thousand such
cases. Rights of every kind have been
settled by the decisions in such cases.
Marriages have been contracted upon the
basis of divorces granted, titles have been
transferred and judgments paid. To now
go back and reopen every such case for
a possible new decision requiring new
arguments and new hearings would cast
See OLIO, PAGE 6

******
“4. Neither the Petitioner nor
the Respondent nor the public
generally knew of the alleged
`arrangement’ between N.S.
Corn and * * * (the Oklahoma
City attorney) as set forth in
said statements until about the
date of the first statement.
******
“7. Petitioner and Respondent agree that if the issue set
forth in paragraph 1 hereof is
decided in favor of Respondent,
the Petition to Vacate should be
dismissed. However, Petitioner
and Respondent disagree as to
the consequences of the decision of said issue in favor of
the Petitioner, and subject to the
Court’s approval that question
is postponed. “8. The foregoing
stipulation is submitted to the
Court as the basis for a decision on Petitioner’s Petition to
Vacate herein. It is submitted
without prejudice to any other
grounds for the vacation of said
judgment which may or could
develop hereafter, and Respondent shall be entitled to assert
any and all defenses against any
subsequent effort to vacate said
judgment.”

Oklahoma’s Top-Rated
Lawyers Since 1995
Martindale-Hubbell®

Personal Injury
Workers’ Compensation
Social Security Disability
Criminal Defense
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OLIO from PAGE 5
intolerable and unjust burdens upon all
the parties. Titles and status long thought
put at rest would be thrown open to doubt.
It would indeed create a “shambles” as
Respondent contends. And this would be
so in every case in which Corn cast the
deciding vote even though no corruption
occurred in such case.
To us this result seems unthinkable and
contrary to the most elementary principles of justice. We think it more just that
those cases in which no corruption can be
found should be allowed to stand, at the
same time giving full right to any person
who believes that any such decision has
been corruptly obtained, to petition this
Court for a hearing, in which, if corruption can be shown, the decision may be
set aside.
We do not, however, rest our decision
upon such considerations alone. In our
opinion the statutes or constitutional provisions relied on by Petitioner do not provide for an automatic forfeiture of office
in the absence of judicial determination
that grounds exist therefor nor do they
provide for disqualification to hear a case
in the absence of prejudice, wrongdoing
or interest in the particular case heard.
To sustain his contention that Corn
automatically forfeited his office when
he took his first bribe in 1938, and that
he was ineligible to hold office thereafter,
Petitioner relies upon 21 O.S. 1961 § 382.
***
For the purposes of this case it is not
necessary that we decide whether the
statute requires conviction in a criminal
proceeding, where guilt would have to
be proved beyond a reasonable doubt,
before forfeiture of office and disqualification to hold office would occur. It
may well be that under the wording of
the statute a formal adjudication of guilt
in a civil proceeding where the officer
was afforded the safeguards required by
due process, would be all that would be
required to remove him from office, and
that conviction in a criminal proceeding
would be necessary only to impose the
“punishments” of fine and imprisonment.
On the other hand, it may also well be that
Respondent is correct and that none of the
penalties prescribed by the statute occur
or may be imposed until a conviction in
a criminal proceeding has been had. We
leave such question for determination
when the necessity therefor arises.
We think it plain that in any event the
statute requires at least a formal adjudication of the officer’s guilt in some regular
proceeding with formal allegations of
his misdeeds, due proof thereof and full
opportunity to defend. We are not willing
to hold that the Legislature intended so
drastic a result, without adjudicative proceedings of some kind adequate to protect
the officer’s legitimate interests.
(The decision continues for several
pages.)

January 14, 1992
Twenty-Five Years Ago
[Excerpted from Craig v. Walker, 1992
OK 1, 824 P.2d 1131.]
Petitioner/Defendant in the trial court
has filed this application asking this Court
to assume original jurisdiction and issue a
writ of mandamus requiring Respondent
to disqualify himself from sitting as the
trial judge in a matter set for trial before
him. The case involved has been set for
trial before Respondent judge on three
different occasions. Prior to the last occasion, plaintiff requested a settlement conference. Because of scheduling conflicts
of another judge, Respondent suggested
that he conduct the settlement conference.
A conference was held and Respondent
evaluated the case in favor of the plaintiffs in the amount of $500,000.00.
After the unfavorable ruling, Petitioner
filed a motion for disqualification of
Respondent, but Respondent refused. On
rehearing, the chief judge refused to disqualify Respondent. Petitioner then filed
this action.
In response, Respondent urges that disqualification is unnecessary because both
parties agreed that he should serve as
the judge for the settlement conference.
Respondent concludes that this amounts
to a waiver.
Title 12 O.S. 1981, Ch. 2, App., Rule
5(L) allows for the court to order a settlement conference. “A judge other than
the trial judge will normally preside at
such settlement conference.” During this
conference, the parties are required to be
candid so that the judge may properly
guide settlement discussions. Failure to
cooperate fully with this rule may result
in sanctions.
It is obvious that the thrust of the rule
is to insulate the trial judge from tendency
toward predisposition which might occur
if the trial judge were to participate in the
settlement conference. To allow the settlement judge to be the trial judge would
defeat the intent of this rule by placing in
question the impartiality of the judge.
“When circumstances and conditions
surrounding litigation are of such nature
that they might cast doubt and question as to the impartiality of any judgment the trial judge may pronounce, said
judge should certify his disqualification.”
Sadberry v. Wilson, 441 P.2d 381, 384
(Okla. 1968). Each litigant is entitled
to the “cold neutrality of an impartial
judge.” Id.
Although Respondent asserts that any
objection to his being the trial judge was
waived by the parties’ agreement that he
should serve as the judge at the settlement
conference, we do not agree. Respondent
has pointed to nothing which indicates
that such agreement was intended to be a
waiver. In this situation, absent an express
and voluntary relinquishment of a known
right, this Court will not find that the parties impliedly waived the objection.
We thus assume original jurisdiction
and grant the writ of mandamus, ordering
Respondent to certify his disqualification.
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A Fair Chance for Justice Reform
By Judge Kevin McCray
For those of us working on the front
lines of the criminal justice system, it’s
encouraging to see new and renewed
efforts at developing justice reform
policies aimed toward reducing inmate
populations and saving our State money.1 The original Justice Reinvestment
Initiative implementation group, convened in 2012 to develop ideas for
curbing an estimated $259 million in
additional spending needed to fund the
Department of Corrections over the
coming years, eventually dissolved in a
blur of resignations and finger pointing,
which left much of the Reinvestment
Initiative undeveloped and unfunded.2 Although it is a positive step
that the Governor and other groups
are determined that we become “smart
on crime,” years of shortsightedness
leaves us little choice beyond either
decriminalizing certain behaviors or
increasing the budget and building more
prisons. Currently, the Department of
Corrections is requesting an appropria1
Rick Green, Oklahoma officials say budget
hole won’t put brakes on justice reform, newsok.com,
2/16/15.
2
NewsOK, Justice reinvestment Initiative records:
A Timeline, 1/6/14; Justice Center, Council of State
Governments, Justice Reinvestment in Oklahoma,
Analysis and Policy Framework, January 2012.

tion of $1.648 billion for the 2018 fiscal
year, which is triple what was requested
for 2016 and $1.16 billion more than
the appropriation for the current fiscal
year.
More than a decade of “tough on
crime” legislation has seen our prison
population rise faster than the growth
of our general population. While
other states were developing policies
aimed at reducing crime and recidivism, Oklahoma’s corrections budget
was increasing by 30 percent.3 It’s
been estimated that the Department of
Corrections is at 111% capacity to the
tune of $19,000 a year per inmate, and
dangerously understaffed.4 Given the
State’s fiscal woes, it’s unlikely that
efforts at reform can be creative enough
to find the revenue necessary to develop
the policies needed for the Initiative to
3
Justice Center, The Council of State
Governments, Collaborative Approaches to public
Safety, Oklahoma,csgjusticecenter.org/jr/ok/
4
www.ok.gov, Oklahoma Department of
Corrections Population Analysis, March 2, 2015;
News9.com, Oklahoma Prison Numbers Growing While
Guard Numbers Decline, Associate Press, 3/7/15;
Muskogee Phoenix, DOC head warns of dangers to personnel, Associated Press, 3/4/15, www.muskogeephoenix.com; 2015 STATE OF THE STATE REMARKS,
Delivered by Governor Mary Fallin, 2/3/15. Rick Green,
NewsOK.com, Gov. Mary Fallin’s address marks start
of legislative session, 2/2/15.

fulfill its purpose. However, it remains
vitally important for the fiscal health of
our State that policies be implemented
to give the Initiative substance, despite
being problematic to fund.
A centerpiece of the Initiative is the
reduction in the rate of recidivism, or
the number of people who return to
prison, either for reoffending or not
complying with the terms and conditions of their release.5 On any given
day, the State’s courthouses spend an
inordinate amount of time and money
dealing with defendants who reoffend,
or struggle to cope while on probation. The list of conditions a criminal
defendant must comply with or end
up back in jail can be overwhelming,
particularly for someone with addiction
issues, undeveloped skills, and limited
transportation and employment opportunities. For the Initiative to achieve
reductions in recidivism, policies must
be developed to address these issues.
In addition to providing enhanced substance abuse treatment and services,
a major focus of reform efforts must
be advancing policies that provide job
placement opportunities to those routinely excluded because of a criminal
record and the use of criminal history
screening on job applications.
The U.S. Equal Employment
Opportunity Commission, referencing
a 2010 study by the Society of Human
Resource Management, reported that
92% of employers subjected all or some
of their job applicants to criminal background checks.6 Under the Oklahoma
Open Records Act,7 employers may
request criminal records, including
arrests, for prospective job applicants,
regardless of the nature of the job.
Although the breadth of the information
requested by employers varies, there
5
22 O.S (2011), §210; Justice Center, Council
of State Governments, A TEN-STEP GUIDE to
Transforming Probation Departments to Reduce
Recidivism.
6
EEOC Enforcement Guidelines #915.002,
Consideration of Arrests and Conviction Records in
Employment Decisions Under Title VII of the Civil
Rights Act of 1964. www.eeoc.gov.
7
51 O.S. §24A.

are no restrictions in Oklahoma on the
extent to which an employer can delve
into the criminal history of a prospective job applicant. Let’s consider this
information in light of certain facts.
According to the Governor’s 2015
“State of the State Address,” 1 in 11
Oklahomans have done some time
in prison (approximately 380,000
Oklahomans). 8 Nationally, we have a
working age population that includes
up to 14 million people with felony
records, or about 1 in every 15 people
between the ages of 18 and 64. If you
include misdemeanors and arrests without conviction, that percentage rises to
about 1 in 5.9 As the number of people being released from U.S. prisons
increases every year, the use of criminal
history screening by employers is having a negative impact on our economy
and the ability of many to reintegrate
into the community. Criminal history
questions on job applications not only
result in excluding someone otherwise
qualified from much needed employment, but discourage someone from filling out an application to begin with. As
a consequence, criminal history screening becomes a significant roadblock to
reducing recidivism.
Several states that saw reductions in
recidivism rates developed strategies
within reform initiatives to get people
recently released from prison into jobs
and working.10 Kansas instituted policies to connect released individuals to
housing and workforce development
services.11 Michigan created a proSee REFORM, PAGE 11

gram that not only provided community based housing for parolees, but
8
Rick Green, Gov. Mary Fallin’s address
marks start of legislative session, THE
OKLAHOMAN,NewsOK.com, 2/2/15.
9
EEOC Enforcement Guidelines, Consideration of
arrests and conviction records in employment decisions
under Title VII.www.eeoc.gov.
10 Justice Center, Council of State Governments,
States Report Reductions in Recidivism, September
2012.
11 Id.
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Bar Observer
American College of Environmental
Lawyers elects Crowe & Dunlevy
attorney Mary Ellen Ternes Secretary
Crowe & Dunlevy attorney Mary
Ellen Ternes was recently elected incoming secretary for the American College
of Environmental Lawyers (ACOEL), a
national professional association of lawyers who practice environmental law.
Membership is by invitation and members
are recognized by their peers as preeminent in their field. ACOEL members are
dedicated to maintaining and improving
the ethical practice of environmental law,
the administration of justice and the development of environmental law at the state
and federal levels.
With more than 30 years of experience, Ternes serves in the firm’s Energy,
Environment & Natural Resources Practice
Group and other areas in the Oklahoma
City office. A former chemical engineer for
the United States Environmental Protection
Agency and industry, her law practice
focuses on air pollution and hazardous
waste law for pervasively regulated industries, while she advises clients on matters
of environmental permitting, compliance
strategies, enforcement defense, transactions, due diligence and environmental
assessments, voluntary cleanup programs,
environmental impact statements, as well
as federal and state litigation including
citizen suits and common law actions.
Her professional honors include
being listed in Chambers USA Guide to
America’s Leading Lawyers for Business
and in Best Lawyers in Environmental
Law since 2007, while being recognized
as the 2016 and 2011 Oklahoma City
Lawyer of the Year by the Best Lawyers
publication in the field of Environmental
Law. Ternes was named by the Oklahoma
Super Lawyers publication as one of the
Top 25 Women Oklahoma Super Lawyers
2009-13 and 2015 and has been recognized by Oklahoma Super Lawyers in
Environmental Law since 2009. Ternes has
also been listed in the International Who’s
Who of Environment Lawyers since its
inception.
Ternes actively serves the American
Bar Association Section of Environment,
Energy and Resources as Chair of the
Special Committee of the Year in Review,
and the Business Law Section as Vice Chair
of the Environmental Law Committee. She
remains a lifetime member of the American
Institute of Chemical Engineers where she
founded the Chemical Engineering and
the Law Forum and the Public Affairs and
Information Committee.
Ternes received her juris doctor with
highest honors from the University of
Arkansas at Little Rock School of Law,
and bachelor’s of engineering degree in
chemical engineering from Vanderbilt
University.
Crowe & Dunlevy has no input in
the rating methodologies used by the
Chambers USA Guide to America’s
Leading Lawyers, Best Lawyers, Super
Lawyers and Who’s Who of Environment
Lawyers publications.

OU Law Professor Evelyn Aswad
Attends White House Launch Of
National Action Plan On Responsible
Business Conduct
The University of Oklahoma College
of Law’s Herman G. Kaiser Chair in
International Law, Professor Evelyn
Aswad, recently attended the White
House’s launch of the U.S. government’s
first ever National Action Plan (NAP)
on Responsible Business Conduct (RBC).
RBC is a concept that promotes positive
contributions of businesses as well as
emphasizes ways companies can avoid and
remedy potential adverse human rights and
other impacts of their operations.
Following President Barack Obama’s
announcement in 2014 to develop an RBC
NAP for U.S. companies operating abroad,
OU Law hosted consultations to discuss
the contents of the NAP among potential
stakeholders, including companies, tribal
representatives, civil society, academics
and U.S. government officials from the
State Department, Commerce Department
and the U.S. Agency for International
Development (USAID). Students from
Aswad’s International Business & Human
Rights class participated in the consultations and produced the official summary
of the meetings.
Prior to attending the launch event,
Aswad participated in the State
Department’s Stakeholder Advisory
Board, which is a subcommittee of the
Department’s Advisory Committee
on International Economic Policy, and
is responsible for providing recommendations on the implementation of the
Organization for Economic Co-operation
and Development’s Guidelines on
Multinational Enterprises, which promotes
business practices that respect human
rights.
To learn more about the National
Action Plan and OU Law’s contributions,
visit law.ou.edu.
McAfee & Taft elects four new
shareholders
The shareholders of McAfee & Taft have
elected associate attorneys Michael K.
Avery, Brian C. Beatty, H. Cole Marshall
and Curtis J. Thomas as fellow shareholders, effective January 1, 2017. The
announcement was made by managing
director Michael Lauderdale.
Michael K. Avery is a trial lawyer
whose state and federal practice focuses on
general civil litigation, including complex
business litigation and appeals. During
the course of his career, he has represented public and private entities, as well
as individuals and non-profit organizations, in a variety of industries, including
healthcare, banking, oil and gas, insurance,
real estate, automotive and agriculture.
His achievements have earned him inclusion in Oklahoma Super Lawyers’ list of
“Oklahoma Rising Stars,” which recognizes the state’s top up-and-coming attorneys.
Avery graduated magna cum laude from
Boston College Law School in 2009 and
served as a law clerk to the chief judge of
the U.S. Court of Appeals for the Tenth

Circuit for one year before joining McAfee
& Taft in 2010.
As a transactional attorney with the
firm’s global aviation practice, Brian C.
Beatty represents clients nationally and
internationally in transactions involving
the title, registration, buying, selling, leasing and financing of aircraft and concentrates his practice on matters that fall under
the purview of the Federal Transportation
Code, Federal Aviation Administration
Regulations, FAA Aircraft Registry, Cape
Town Convention on International Interests
in Mobile Equipment and the Aircraft
Protocol, and International Registry.
Beatty graduated from the U.S. Military
Academy at West Point in 2000 and served
as a captain in the U.S. Army, including in
combat during Operation Iraqi Freedom,
before graduating from Oklahoma City
University School of Law in 2008.
H. Cole Marshall is a corporate lawyer whose practice encompasses a broad
range of business transactional matters,
including general business, real estate,
corporate governance, healthcare and agriculture. His achievements have earned
him inclusion in the prestigious Chambers
USA Guide to America’s Leading Lawyers
for Business in the field of real estate law
and on Oklahoma Super Lawyers’ list of
“Oklahoma Rising Stars.”
Marshall in a 2009 honors graduate
of the University of Oklahoma College
of Law. Prior to entering law school, he
worked as a business analyst for a global
business consulting firm.
Curtis J. Thomas is trial lawyer whose
state and federal litigation practice is
focused on business and commercial litigation as well as the representation of management in labor and employment matters.
His achievements have earned him inclusion in Oklahoma Super Lawyers’ list of
“Oklahoma Rising Stars.”
Thomas graduated with highest honors
from the University of Oklahoma College
of Law in 2009. Prior to attending law
school, Curtis worked for two years for the
Oklahoma Municipal League.

seled energy clients regarding environmental issues, eminent domain policies,
data security and privacy issues, and the
use of unmanned aerial vehicles.
Robert J. Getchell has practiced Real
Estate Law for over three decades in
Oklahoma and Arkansas. His broad-ranging experience includes residential, commercial and investment-related real estate
transactions. Having spent almost 20
years as staff attorney and general counsel for abstract and title companies, Bob
has extensive experience in every area
of transactional real estate including title
examination, title insurance underwriting,
sales and refinance transactions, contracts,
conveyance instruments, encroachment
agreements and easements. Bob is also an
experienced litigator having represented
various individual, investment and corporate clients, including some of the country’s largest banks, in mortgage foreclosure litigation and other adversarial matters covering a wide range of real estate
matters.
Brandon M. Watson’s practice focuses
on business transactions, where he advises clients on matters relating to mergers, acquisitions, corporate governance
compliance with federal securities laws
(including registered offerings and periodic reporting compliance), commercial and
contract issues.
E. Talitha Ebrite’s practice focuses on
business litigation (State and Federal).
Talitha has worked closely with large and
small oil and gas companies, major retailers, and a number of other business entities to accomplish their goals in matters
relating to class actions, revenue accounting, environmental claims, employment
discrimination, and a broad assortment of
other commercial disputes. A significant
portion of Talitha’s practice is also devoted
to drafting oil and gas drilling, division
order, and acquisition title opinions.

GableGotwals Announces New
Shareholders

Crowe & Dunlevy recently appointed
attorney Joel W. Harmon as co-chair of
the firm’s Banking & Financial Institutions
Practice Group. Harmon will work alongside co-chair Gary A. Bryant serving clients in the financial services industry and
overseeing the firm’s operations in this
area.
Located in the firm’s Oklahoma City
office, Harmon represents a number of
clients as lead counsel in creditor-related
litigation and financing transactions. His
work focuses on commercial and banking
law, lending transactions, workouts and
restructurings, creditor’s rights law and
defense of financial institutions.
Harmon graduated with a Bachelor of
Science in accounting from Oklahoma
Christian University in 1982 and received
his law degree from the University of
Oklahoma College of Law in 1985. He
is licensed to practice law in Oklahoma
and Texas, maintaining membership in the
Oklahoma and Texas Bar Associations as
well as the Banking Law Committee of the
American Bar Association.

GableGotwals has announced the promotion of two associate attorneys and
two of counsel attorneys to shareholder status. The new shareholders include
Adam Doverspike, Robert Getchell and
Brandon Watson who are located in Tulsa
and Talitha Ebright, who practices in the
Oklahoma City office. With over 90 attorneys, the Firm now has offices in Tulsa,
Oklahoma City and San Antonio, Texas.
Adam C. Doverspike focuses his practice on complex civil litigation, appellate
matters, ratemaking, and local government
affairs. Adam has represented a wide variety of clients, including pharmaceutical
manufacturers, government entities, universities and energy corporations. Adam’s
energy work includes preparing comments
on EPA rulemaking concerning proposed
hydraulic fracturing regulations and assisting a natural gas utility through the state
ratemaking process at the Oklahoma
Corporation Commission. He has coun-

Crowe & Dunlevy appoints Joel
W. Harmon co-chair of Banking &
Financial Institutions Practice Group
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Young Lawyer Division members Zane Anderson,
Curtis Thomas, James Biscone, Bob Jackson & assistant Brycon Williams helped distribute food & toys for
the Salvation Army Christmas Project in December.

OKLAHOMA CHAPTER ANNOUNCEMENT
Check Available Dates Calendars Online for the following Charter Members, recognized for

Excellence in the field of Alternative Dispute Resolution

Daniel Boudreau
Tulsa

R. Lyle Clemens
Oklahoma City

Jake Jones, III
Oklahoma City

Ed Cunningham
Tulsa

Robert C. Margo
Oklahoma City

Barry R. Davis
Oklahoma City

Larry D. Ottaway
Tulsa

Joseph A. Gladd
Tulsa

Joseph H. Paulk
Tulsa

Daniel E. Holeman
Tulsa

Ted Sherwood
Tulsa

The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
Mediators & Arbitrators throughout the US and a proud partner to both the DRI & AAJ. For info, visit www.NADN.org/about
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Obituaries

HONORABLE VICKI L.
ROBERTSON
10/5/1949 — 12/5/2016
Vicki Robertson was a woman
of many talents and achievements.
She worked hard and played hard.
She will be remembered for her
intelligence and the fun she brought
to others. She had a quick wit and
an innate sense of fairness. She
was a competitor with unquenchable
spirit and determination. She battled Multiple Myeloma for over five
years. Joy and her family thank Dr.
C. Reitz, Dr. G. Selby and Dr. Kim
Smith, who guided her valiant struggle, with special thanks to Linda
Lewis, her personal nurse.
Vicki was born in Ponca City, OK
and graduated from high school in
Houston, TX. She moved to Oklahoma City life in 1970, after graduating from the
University of Oklahoma with a Bachelor of Science Degree with Distinction (Phi
Beta Kappa). She taught mathematics at Northwest Classen High School (OKC)
for six years, and while there also coached the girls’ tennis team. She received her
J.D. from Oklahoma City University in 1978 while working for Hartford Insurance
Company as a claims representative. After passing the bar, she worked in Hartford’s
legal department.
From October 1980 thru March 1996, Vicki was with Holloway, Dobson,
Bachman, Alden, Robertson and Holloway, where she was a partner and managed
the Workers’ Compensation Department.
In 1996, Vicki was sworn in as a Special Judge for the District Court of
Oklahoma County. On April 16, 1999 she was appointed to a District Judge seat by
Governor Keating. In 2010, Judge Robertson retired from the Oklahoma County
District Court and was then appointed Secretary of the Judicial Ethics Advisory
Panel. After leaving the bench, she also served as a mediator, settlement judge and
Special Master. Some of the many awards she received during her career include
the Oklahoma Bar Association Award for Judicial Excellence (2008), OCBA
Bobby G Knapp Leadership Award (2008), “Journal Record” Leadership in Law
Award (2008), State Trial Judge Award from Oklahoma Chapter of the American
Board of Trial Advocates (2007), and the OCBA Young Lawyers Division Friends
of the YLD Award (2009). She also served as Presiding Administrative Judge
(2007-08), President of Oklahoma County Bar Association (OCBA) (2005),
President of Oklahoma Judicial Conference (2007), and Presiding Domestic Judge
(1999-2001). Judge Robertson was a Master Emeritus of the Robert J. Turner Inn
of Court, was a fellow of the Oklahoma Bar Foundation, and was rated “AV” by
Martindale Hubbell.
Vicki was athletic - she played tennis and golf, snow skied, and scuba dived. She
was an ardent Oklahoma City Thunder fan. Of course, she loved watching the OU
Sooners compete in all sports. She traveled to many away game venues, from Notre
Dame, to the flatlands of West Texas. Vicki also loved to travel internationally and
was fortunate to have experienced the Lillehammer Olympics, Machu Picchu, and
the Galapagos Islands. From Chicago, to New York City, to Washington D.C., she
was an ambassador for Oklahoma with a smile for everyone she met. Vicki had
enthusiasm for life and a song for every occasion. She always said, “Don’t be afraid
to sing. Make other people afraid of your singing!”
Like many others with a variety of pursuits in life, Vicki made many good
friends. The distinction from others is that she kept them for life. Whether they
taught school with her 40 years ago, or just met her at the dollar store, Vicki had a
place in her heart for many. Tennis friends, golf girls and John, law colleagues and
judicial brethren, neighbors, bridge players, and many others.
Vicki was predeceased by her mother, Ruth ImMasche. She is survived by Joy
Neilson, her cherished partner of almost 10 years; Gigi, pet companion and “cutest
puppy in the world”; father, Bob ImMasche; sister, Cheryl (Bennet) Morgan of
Dallas TX; niece, Beth Morgan, of Houston TX; nephew, Rob Morgan, of Dallas
TX, and many cherished friends and colleagues.
Vicki’s mantra was that “there will always be someone smarter, more attractive
and more successful, but what you can control is that you can always outwork
them.” Pursuant to her request, only a private service was held. Her final resting
place will be Reflection Pointe Gardens (10900 N. Eastern).

A TRIBUTE TO JUDGE
VICKI ROBERTSON
By Shanda McKenney
“All rise!” It was Wednesday at 3:30
p.m., the day before Thanksgiving.
I had held a bar card for a little
over a year, was employed by a very
large law firm, and had been tasked
to be the “warm body” at Judge
Robertson’s annual Disposition
Docket. I had never appeared before
Judge Robertson before, but my specific directions were to show up,
announce my presence, and make a
brief (but likely unsuccessful) plea
to have the case dismissed. Judge
Robertson strode out of her chambers, black robe billowing behind
her, and mounted the stairs to the
bench with authority. She plopped
down in the chair with only a paper
docket before her. She looked down
at it in silence, then looked halfway
up as she surveyed the room with a
somewhat menacing look. Then she
started to smile. “Well,” she grinned,
“now I know who’s lowest on the
totem pole at every firm in town!” I
don’t remember how she ruled on the
case I was there for, and it doesn’t
really matter. She instantly made me
feel less intimidated, while simultaneously making it clear that she was
in charge.
I was fortunate to get to know Judge
Robertson better through our mutual
involvement with the OCBA. I happened to be the Chair of the OCBA
YLD the same year she was President
of the OCBA, so we attended many
meetings and social events together.
She was the very first person to introduce me publically by my married
name at the OCBA Annual Dinner
Dance in 2005, which was just a few
days after my wedding. She never
failed to affirmatively include me in
any group conversation where I was
present, but hesitant to speak. She
made sure that I knew my voice was
valuable and that my opinion mattered

to her. I knew that I could approach
her with professional issues or procedural questions and she was always
willing to give me a straight-forward,
ethical, and pragmatic response. She
was also the master of preparedness.
I regularly saw her ask questions of
attorneys during arguments at the
bench that had clearly never occurred
to them prior to the hearing.
As time went on, Judge Robertson
and I began trading jokes and slightly
smart-aleck comments from time to
time, away from the courthouse. At
the courthouse, she was highly professional and always courteous, even
when it came to her regular OU/OSU
banter with Judge Barbara Swinton.
When I was pregnant, she would
politely comment on how “huge” I
was getting, and offer me a chair. She
never failed to ask about my kids after
they were born and always oohed and
aahed over their photos as though she
really cared, because she probably
did. After she retired from the bench,
it seemed like no time at all passed
before she became sick. Even during
her illness, I bumped into her on occasion at various Bar activities or at the
store. She continued to be as active as
she was physically able to be, up until
the very end.
Judge Robertson was a gregarious, competitive, passionate, and
determined person, in everything she
did, whether it was work or play. I
admired her greatly and viewed her
as a model for how to truly “live,” as
well as how to behave as an attorney.
Whether she knew it or not, she influenced me greatly both personally and
professionally and continues to do so.
A whole generation of lawyers, many
of whom are not so “young” anymore,
will miss her indefinitely. My wish in
remembrance of her is that those who
respected her pass along her standards to those who were not fortunate
enough to experience her influence.

Bail Bonds
Since 1959

City, State,
Nationwide
Danny Askins
& J.B. Askins

405-528-8000

1221 N. Classen Blvd.
OKC

www.okcbar.org • January 2017 • BRIEFCASE 11

REFORM from PAGE 7

also subsidized employers who hired
them.12 Absent the investment needed to implement these types of policies however, the Committee must be
creative in identifying solutions. One
approach, known as a “ban the box” or
“fair chance” ordinance, is a program
that removes the stigma of a criminal
record from the applications process
and increases the pool of qualified
applicants.13 Governor Fallin recently took a much needed first step by
ordering that criminal history questions
be removed from applications seeking state employment. Now is a good
time for cities, municipalities, and state
chambers of commerce to follow her
lead and develop policies and programs
that provide people with felony convictions or those recently released from
prison an opportunity to work. The benefits for Oklahoma of any effort toward
this goal are numerous.
Combined, nearly 100 cities, counties, and states have adopted policies requiring employers to consider
the applicant’s qualifications prior to
conducting any criminal background
check.14 Some jurisdictions extend this
requirement to private contractors doing
business with a city. San Francisco
expanded its “fair chance” program to
apply not only to city jobs, but also to
private employers, vendors, and most
housing providers.15 Boston went so
far as to list “ex offender status” as a
classification protected under the civil
rights laws of the city.16
The US Equal Employment
Opportunity Commission is of the view
that an employer’s neutral policy or
practice of using criminal history background checks to screen job applicants
can disproportionately affect (i.e., have
a disparate impact on) groups protected
under Title VII of the 1964 Civil Right
Act.17 Because the arrest and incarceration rates for Hispanic and African
American men are two to three times
higher than the general population,
an employer’s use of an individual’s
criminal history in employment decisions may violate Title VII prohibitions
against employment discrimination.18
The EEOC recommends employers
eliminate policies that exclude people
from employment based on any criminal record, and that they narrowly
tailor written policies and procedures
that limit criminal history inquiries to
records for which the exclusion would
be job related for the position in ques12 Id.
13 National Employment Law Project, Ban The Box
Resource Guide April 2014, Updated January 2015.
14 Id.
15 Id.
16 Id.
17 EEOC Enforcement Guidelines, Consideration
of Arrests and Conviction Records in Employment decisions, www.eeoc.gov.
18 Id.

tion and consistent with a business
necessity.19 Most “fair chance” policies are adapted from the EEOC guidelines established to help protect against
employment discrimination. The benefits of adopting such policies not only
help to protect employers, but are proven to reduce recidivism, increase public
safety, and bolster the economy.20
According
to
the
National
Employment Law Project, employment
has been shown to be the single most
important factor in reducing recidivism.
Two years after release from prison,
nearly twice as many employed people with criminal records had avoided
contact with the law compared to their
unemployed counterparts.21 People
formerly incarcerated with one year
of employment had a 16% recidivism
rate over a three year period, as compared to 52% for all those released
from the Department of Corrections.22
Providing employment opportunities
to those with criminal records also
increases public safety. For instance,
a 1% drop in the unemployment rate
reduces burglary 2%, larceny 1.5%, and
auto theft 1%. Finally, adopting a “fair
chance” policy is good for the economy.23 The Economy League of Greater
Philadelphia found that putting 100 formerly incarcerated people back to work
would increase their lifetime earnings
by $55 million, raise their income tax
contributions by $1.9 million, and boost
sales tax revenues by $770,000.24

Although having a job is not a guarantee that someone released on parole
or probation will not reoffend, unemployment predictably provides opportunity and motive to reengage in criminal
activity. Access to employment opportunities is critical for those recently
released from prison to make the choices necessary to stay out of the criminal justice system. A steady job not
only helps to change ones environment
and provide financial support, but also
instills a sense of self-worth, dignity,
and hope for the future. “Fair Chance”
policies protect employers from discrimination claims, reduce recidivism,
increase public safety, are good for
the local economy, and don’t cost the
taxpayers a dime. Providing a large
segment of the working age population
with criminal records the opportunity to
compete for jobs based on their qualifications would kick start justice reform
in this State. Let’s join the hundreds
of other municipalities, counties, and
states that have benefited from similar initiatives. Giving someone a fair
chance to work is an Oklahoma value
on which we can all agree.
19 Id.
20 National Employment Law Project, Ban the Box
Research Summary, Research Finds fair Chance Policies
Support families And Communities, Increase Public
Safety, www.nelp.org/banthebox
21 Id.
22 Id.
23 Id.
24 Id.

Old News
Excerpts from OCBA
Briefcase:
July 1975 Part 2

The Trial And Error
System
Retyped and Republished
By Geary L. Walke

I was pleased to find that the issue
of immigration in 1975 was viewed
far differently than today. Despite
the arrival of refugees from Viet
Nam where war ruled the day, professionals in OKC were proactive to
help them, not obstruct their entry
or integration into American society.
The plight of the Vietnamese people has been one of the longest
running human interest stories in
American history. Now that our
nation has disengaged from direct
involvement in Vietnam the focus
of attention has shifted to those
Vietnamese who escaped to this
country in the last few days and
hours before the Communist takeover. Across the Arkansas state line
at Fort Chaffee is one of the larger compounds of refugees housing
over 20,000 homeless and jobless
Vietnamese—a city larger than most
in this state but without an established set of laws to cope with a
myriad of problems.
Eight or ten Oklahoma City attorneys have recently served their
National Guard summer camp duty
by working with the Vietnamese and
the U.S. government in trying to
determine what laws apply for the
refugees what rights they possess
and what procedures are available
(or must be developed) to protect
those rights. This article reflects
some of the impressions and recollections these attorneys brought back
to Oklahoma with them.
To begin with, the wellspring of
confusion over the law applicable
to the Vietnamese stems in large
part from their status in this country.
Obviously, they are aliens (at least
for the present) but this does not
resolve the problem. Since most
aliens are relatively free to travel,
attend school and take jobs, they are
subject to the laws of the particular
state in which they reside or act as
well as applicable federal laws much
like any United States citizen. The
Fort Chaffee refugees, however, have
a somewhat ambiguous status called
“parolee” which carries a confined
and limited freedom of movement
so long as these people are within
the federal compound and have not
been “sponsored” out to take a job
in America society. At Chaffee the
Vietnamese have an area restricted
for their exclusive use and have

access to other portions of the Fort,
but they may not leave the federal
grounds. Thus, if a Vietnamese dies
with property or wants a divorce or
commits a crime, what law governs
and what procedures are available
to enforce the law? These are questions that the Staff Judge Advocate
of Chaffee, the local U.S. Attorney
and the legal staff of the state department are working through on a trial
and error basis. As a practical matter the U.S. Magistrate assigned
to Chaffee handles most problems
with a session of hearings once each
week. Arkansas law has usually
been applied to resolve the bulk of
the civil and criminal (most of which
are petty) problems.
On the whole the trial and error
system seems to be working out
quite well although many facets of
American jurisprudence are a total
mystery to the Vietnamese. This was
illustrated clearly when several of
the Oklahoma City based attorneys
were asked to give a brief seminar on the American legal system
and answer the questions of 40 or
50 Vietnamese attorneys and judges
confined at Fort Chaffee and 60 or
so Vietnamese “law students.” The
refugees could not understand permitting one accused of a crime to
be sworn and give testimony since
his obvious bias and probably poor
reputation would scarcely warrant it.
Further, the prevalence of jury trials
was a source of amazement since
only certain types of criminal cases
received such treatment in Vietnam.
(Interestingly, the Vietnamese jury
typically consists of a three member
panel made up of two “qualified”
laymen with the judge present to
give guidance on the law and cast the
third ballot.) The biggest mystery of
all, however, was our overlapping
and blending mixture of state federal,
administrative, codified and common
law – and in this the Vietnamese are
not alone.
Most of the Vietnamese legal
minds read English and French as
well as Vietnamese. If attorneys in
this area would like to do something
special for their Vietnamese counterparts, they may send old basic
legal textbooks, hornbooks, legal
outlines and other such material to
the Oklahoma County Bar headquarters. It will be provided to these men
to help them learn more about our
system. Most will not become practicing attorneys in this country but
their interest in our law is keen and
will increase as they are integrated
into our society.
By George D. Davis, Jr.
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iBar
By Judge Don Deason
and Chris Deason
The article below is the last to be
penned by Don. Our practice was to
alternate writing an article each month
with the other one of us proof reading
and fact checking. Don was on deck for
August 2016. As many of you know, he
had stayed home from work the last week
of July following a severe allergic reaction (origin still unknown) that resulted
in a trip to the emergency room where
doctors loaded him up with epinephrine,
Benadryl, etc. He was still loopy after a
couple of days and we thought it best for
him to remain at home while the medication ran its course. By Tuesday, the 26th
day of July, Don was clearheaded enough
to begin his article. He sent me an email
containing a first draft that afternoon.
I didn’t have an opportunity to edit it
before the August 1st deadline. Don left
us on July 28th. I have since decided not
to alter his phrasing so it will remain his
work.
Don’s Article From August 2016
Being a music lover who likes to keep
up with how some of the geezers in the
industry are doing, Don recently picked
up a copy of Jeff Beck’s latest release,
Loud Hailer. For those of a younger
generation, we’re talking about Jeff Beck
(not Beck) who began his career in the
British blues scene of the mid to late 60’s.
He was a contemporary of Eric Clapton
and Jimmy Page in the Yardbirds. Later,
the first Jeff Beck Group album featured
an unknown singer named Rod Stewart.
He has long been regarded as one of the
guitar gods at least of our generation.
Jeff’s latest offering has him teamed up
with the female punk band Bones which
is comprised of vocalist Rosie Bones and
guitarist Carmen Vandenberg. And at 72,
he’s old enough to be their grandfather.
If you haven’t followed Jeff’s music and
career, you’re missing a real treat.
Speaking of guitar legends and female
bands, Jack White (late of the White
Stripes, and not necessarily a geezer)

went on tour in 2012 with two different
bands, one of which was The Peacocks.
They featured an all-female lineup starring no one you’ve probably ever heard
of. If you had tickets to a Jack White
concert back then, you would have absolutely no idea which band would appear
with him on any given night. Having
seen The Peacocks with Jack White on
Saturday Night Live sometime in 2012,
I can tell that they kicked a** with the
best of anyone.
This leads me to Prince and his all girl
backup band, 3rdeyegirl, playing with
him at the time of his sudden death earlier this year. Similar to the bands backing
Jeff Beck and Jack White, it consists
of no one you’ve ever heard of, unless
you are far more serious about this than
we are. No condescending comments
here to the effect of, “Girls can’t play
guitar!” No, this is another reminder
of how Prince has always surrounded
himself with some of the very best and
most talented musicians around and he
wasn’t afraid to go in musical directions
that other artists have not considered.
His music with 3rdeyegirl showcases
what a smoking guitarist he was in his
own right. If there’s any doubt, go to
YouTube to watch “She’s Always In My
Hair.” I’m thinking a future article will
be titled The Return Of The Guitar Solo.
In November 2013, Oklahoma County
D.A., David Prater, was scheduled to
submit a playlist for this article. The
other submission would be from the
Public Defender, Bob Ravitz. When
Mr. Prater failed to provide a playlist, I
coerced Don to create one for himself.
We had previously agreed to not participate in the playlists because doing so was
akin to viewing a yearbook filled with
photographs of students on the Yearbook
Committee. Getting Don to do it took
some doing on my part. At the risk of
being maudlin and somewhat self-indulgent, I’d like to share his playlist again
and include a submission from myself so
we will have written the article together
one last time.

Honorable Donald Deason:
Song

Artist

Just Like Heaven

The Cure, Dinosaur Jr., or Katie Melua

OMG Charlie Darwin

The Low Anthem

Medication

Son Volt

Common Threads

Bobby McFerrin

Phone Went West

My Morning Jacket

Stranded Pearl

Giant Sand

Lick My Decals Off, Baby (guilty pleasure)

Captain Beefheart & the Magic Band.

Chris Deason:
Song

Artist

Golden

My Morning Jacket

As

Stevie Wonder

Genius Of Love

Tom Tom Club

His Master’s Voice

Monsters Of Folk

Close To Me

The Cure

Message Of Love

The Pretenders

Godzilla (guilty pleasure)

Blue Oyster Cult

The Sales-Tax Free Model
By Miles Pringle
For Christmas this year my sister, who lives in Austin, came to
Oklahoma City with her family. We
had a wonderful time, which included teaching one of my nieces how
to play softball and playing with a
remote-control car. My sister flew, so
she had to ship her assortment of presents to Oklahoma. Thus, I ended up
with several packages from Amazon
on my porch, which got me wondering if Oklahoma received any sales
tax for the packages my sister ordered
via the internet while in Texas and
shipped to Oklahoma.
Now, Amazon has warehouses all
over the country, and allows retailers located around the world to sell
their products through amazon. Thus,
determining the point of shipment
for her orders is near impossible.
According to Amazon’s website,
Amazon Prime, of which I believe
my sister is a member, is subject to
sales tax in the following jurisdictions: Alabama, Arizona, California,
Colorado, District of Columbia,
Florida (Communications Services
Tax only), Kentucky, Iowa, Michigan,
Nebraska, New Jersey, New York,
North Carolina, Ohio, Pennsylvania,
South Carolina, Tennessee, Texas,
Washington, West Virginia and
Wisconsin.1
Notably absent from this list is
Oklahoma. The Oklahoma Legislature
attempted to address this issue, in part,
in May of 2016 by passing House Bill
2531.Despite their attempts, Amazon
continues not to assess a sales tax
for products shipped to Oklahoma.
The crux of the issue is that while
“[o]nline retailers who maintain
business operations in the state
already are required to add the [sales
tax], those without Oklahoma stores
generally do not add the tax, leaving
consumers on the honor system to pay
it later.”2 The bill is in accordance
with federal caselaw, and according to
Representative Scott Inman, “the fact
of the matter is that solution resides in
Washington.”3
The caselaw behind Representative
Inman’s statement includes Quill
Corp. v. N.D., in which the Supreme
Court concluded that North Dakota’s
application of sales tax on an out-ofstate mail order company constituted
and “unconstitutional burden on
interstate commerce.”4 The Court
reaffirmed its opinion and applied it to
online retailers as recently as 2015, in
Direct Mktg. Ass’n v. Brohl, stating
“under our negative Commerce Clause
precedents, Colorado may not require
retailers who lack a physical presence
in the State to collect these taxes on
behalf of the Department.” 5 In Direct
Mktg. Ass’n the Court, however,
ruled in favor of Colorado’s law
(requiring on-line retailers to report

information to customers and the
state tax authorities) and allowed the
case to proceed. The Court noted that
compliance with voluntary laws “is
relatively low, leading to a significant
loss of tax revenue, especially as
Internet retailers have increasingly
displaced their brick-and-mortar kin.
In the decade before this suit was
filed in 2010, e-commerce more than
tripled.”6
The Direct Mktg. Ass’n suit made
its way back to the 10th Circuit in
2016, which opined that Colorado’s
law was constitutional, stating that the
“outcome of this case turns largely
on the scope of Quill. We conclude
it applies narrowly to sales and use
tax collection.”7 The Supreme Court
declined to review the 10th Circuit’s
ruling in December.8
Whether it takes a ruling from the
Supreme Court or an act of Congress,
the laws regarding internet interstate
sales tax should change. Internet
retailers take advantage of the opportunity to market and sell products (and
services) to individuals and businesses across the country, without paying
any price for entering those markets
(shipping not included). It disadvantages companies who actually operate
in localities and employ local citizens,
like in Oklahoma. Sales tax is a main
source of revenues for localities, and
the current state of affairs operates
like the Wal-Mart effect on steroids.
At least when a Wal-Mart opens in
your town, it pays sales tax and hires
employees. Brick-and-mortar stores
will never be able to offer the same
volume of goods as online giants, but
having their prices additionally undercut by “voluntary” sales tax laws is
anti-competitive.
1 Amazon, “About Sales Tax on Amazon
Prime”, available at https://www.amazon.
com/gp/help/customer/display.html/ref=hp_
left_v4_sib?ie=UTF8&nodeId=202036230
(last accessed January 5, 2017).
2 Green, Rick, “Internet tax bill goes to
Oklahoma governor’s desk”, The Oklahoma, pub. May 12, 2016.
3 Green, Rick, “Oklahoma House passes
bill to collect tax on Internet sales”, The
Oklahoman, Pub. March 14, 2016.
4 504 U.S. 298, 301, 112 S. Ct. 1904, 1907
(1992).
5 Direct Mktg. Ass’n v. Brohl, 135 S. Ct.
1124, 1127 (2015)
6 Id.
7 Direct Mktg. Ass’n v. Brohl, 814 F.3d
1129, 1136 (10th Cir. 2016)
8 Brohl v. Direct Mktg. Ass’n, No. 16-458,
2016 U.S. LEXIS 7454, at *1 (Dec. 12,
2016)
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Book Notes
By Bill Gorden
The Sympathizer Viet Thanh Nguyen
Grove Press, 2015, Paperback 2016, $16.00, Kindle $7.02
War novels are different when written by those who participated, as opposed
to those who come after the war has nominally ended. First generation catch
the pathos, loss, and sometimes triumph. Viewpoint is often set by which side
the writer was on. There is immediacy, but an immediacy sometime obscured
by the remaining clouds and
smoke of the fray. There is
more heroism in the characters, perhaps even found
among the enemy.
A war written about by
someone born during it must
be different. The loss is still
there, but sometimes the heroism and self-sacrifice come
into question. There seems to
be more confusion as well.
A generation or so later, the
heroism seems to return, perhaps exaggerated. This book,
winner of a Pulitzer Prize,
is written by a Vietnamese
American born in 1971. The
Viet Nam War nominally
ended in 1975. The author
faces the usual issues, but
also worked under the burden imposed by a war that created many strong views, over a period of three
decades and two major phases.
To accommodate all this, the main character is working both sides. He is
a North Vietnamese spy, but understanding of the people of the South, and
ardently a nationalist of a sort. This allows the author to explore many views.
Other characters are a little more wooden, the process of interviewing people
after the war being different from the living of it. One finds oneself wanting to
know more about certain characters. This may be written off to the continued
divisions among the Vietnamese community, and the deep pain most must
feel. There is still that gap.
At the end of the book there is a protracted interrogation of the protagonist,
resulting in a more or less self-generated understanding of the futility of resistance, followed by the understanding of the futility of the war. This echoes
Koestler’s Darkness at Noon as well as 1984. It may be too much of an echo,
as one looks for some difference to set it apart.
This book is indeed an admirable first step, worthy of a prize. There will
probably be many more additions, some incisive, others less so. One can look
at the series of novels stemming from the USA side of the war and see such
an evolution. This work is probably not the definitive view of the Asian side
of the war, but there may never be one.

Quote

JANUARY 20, 2017

2017 Chili Cook-Off & Silent Auction
6 – 9 p.m., Anthem Brewery

FEBRUARY 15, 2017

OCBA Night at the Thunder, OKC Thunder v. NY Knicks
7 p.m., Chesapeake Energy Arena

FEBRUARY 24-28, 2017
Annual Ski Trip Seminar
Santa Fe, New Mexico

MARCH 31 – APRIL 1

2017 OCBA Bench & Bar Conference
Sequoyah State Lodge, 8 miles east of Wagner

MAY 1, 2017

Law Day Luncheon
12 Noon, Skirvin Hotel

JUNE 16, 2017

Annual Awards Luncheon
12 Noon, Jim Thorpe & OK Sports Museum

JULY 14, 2017

OCBA Night at the Dodgers
Bricktown Ballpark, 7:05 p.m.

SEPTEMBER 22, 2017

2017 OCBA Annual Dinner Dance
Skirvin Hotel Grand Ballroom

of the MONTH

Puritanism: The haunting fear that someone, somewhere may
be happy.
H.L. Mencken, writer, editor, and critic (1880-1956)
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“Faith is taking
the first step
even when
you can’t see
the whole
staircase.”
“Our lives begin
to end the day
we become
silent about
things that
matter.”
“In the end, we
will remember
not the words of
our enemies, but
the silence of
our friends.”
“If you can’t fly then
run, if you can’t run
then walk, if you can’t
walk then crawl, but
whatever you do you
have to keep moving
forward.”

“There comes a time
when one must take a
position that is neither
safe, nor politic,
nor popular, but he
must take it because
conscience tells him it
is right.”

“Nothing in the
world is more
dangerous than
sincere ignorance
and conscientious
stupidity.”
“The ultimate measure
of a man is not
where he stands in
moments of comfort
and convenience, but
where he stands at
times of challenge and
controversy.”

“If a man is called to be a
street sweeper, he should
sweep streets even as a
Michaelangelo painted,
or Beethoven composed
music or Shakespeare wrote
poetry. He should sweep
streets so well that all the
hosts of heaven and earth
will pause to say, ‘Here
lived a great street sweeper
who did his job well.”

“There
comes a time
when silence
is betrayal.”

words
OF WISDOM
Compiled by Jim Croy

“We must come to
see that the end we
seek is a society at
peace with itself,
a society that
can live with its
conscience.”

“Injustice
anywhere
is a threat
to justice
everywhere.”

“Never forget
that everything
Hitler did in
Germany was
legal.”
“Science investigates;
religion interprets. Science
gives man knowledge, which
is power; religion gives man
wisdom, which is control.
Science deals mainly with
facts; religion deals mainly
with values. The two are
not rivals.”

“We all too often
have socialism
for the rich and
rugged free
market capitalism
for the poor.”
“Every man must
decide whether he
will walk in the light
of creative altruism
or in the darkness
of destructive
selfishness.”

“We must learn
to live together
as brothers or
perish together
as fools”
“It’s all right to tell a
man to lift himself by
his own bootstraps, but
it is cruel jest to say to
a bootless man that he
ought to lift himself by
his own bootstraps.”

“Of all the forms
of inequality,
injustice in health
care is the most
shocking and
inhumane.”

– All of these quotations are the words of Martin Luther King, Jr.

www.okcbar.org • January 2017 • BRIEFCASE 15

Eighteenth Century Literary Lion

Samuel Johnson Seen From A Lawyer’s Perspective
Like most lawyers, Johnson loved verbal combat

By Philip Hart
Samuel Johnson was the pre-eminent man
of letters of eighteenth century England. He
was famous for the breadth of his learning
and the brilliance of his talk, for his prodigious memory, and for his incredible work
output- as evidenced by his Dictionary of
the English Language that he produced single-handedly in nine years while an army of
French scholars labored for a generation to
bring forth a French dictionary.
Johnson rose to the top of the literary
world despite his physical afflictions
(almost blind in one eye, his face and neck
ravaged by scrofula) and despite his disquieting mannerisms and a strong pull in his
psyche toward indolence and depression.
In later life Johnson said that “until he was
past thirty he made no attempt to make a
good impression on anyone” because “he
expected everyone he met to be disgusted or
terrified by his looks and his nervous mannerisms, his convulsive starts and twitches.”1 From his late teenage years and
thereafter, from time to time Johnson would
fall into a state of despondency so profound
that although he could see well enough the
hands of the town clock he was unable to
say what time it said.2 In a letter written
twenty-five years later to a friend with
whom he had shared living quarters in their
twenties, Johnson said ‘”from that kind of
melancholy indisposition which I had
when we lived together at Birmingham,
1 Samuel Johnson, A Biography, by John Wain (Viking
Press, 1975), p. 65.
2 Wain, p. 25.

I have never been free, but have always
had it operating against my health and my
3
life with more or less violence.”’ These
handicaps did battle with the absolute
necessity that he write for money or find
himself imprisoned for debt - a very real
consequence in eighteenth century England.
While his life provides ample material
for a biography anyone will enjoy reading
because Johnson was truly a heroic and
lovable figure (as Wain’s biography, see
footnote 1, clearly reveals), several things
make Johnson particularly appealing from a
lawyer’s perspective.
Like most lawyers, Johnson loved verbal combat. He would have approved of
the high spirits with which Oliver Wendell
Holmes, Jr., during his law practice years,
would put a young associate in his firm
to the test by saying to him, state any
proposition and I will take the other side.
Johnson’s skill in disputation “made it virtually impossible to get the better of him
when he fairly ‘talked for victory.”’4
The Irish novelist, Oliver Goldsmith, one
of the members of Johnson’s informal club
that met regularly for conversation over a
broad range of subjects said “that there
was ‘no arguing with Johnson: if his pistol
misses fire, he knocks you down with the
butt-end of it.’ Some of the people who
were ‘knocked down’ resented it. But
Johnson never meant to give offense. ‘The
cup of life,’ as he wisely remarked, ‘is bitter
enough, without squeezing in the hateful
rind of resentment.’ He liked a dispute, but
3 Id., p. 61.
4 I-d., p. 37.

he hated a quarrel.”5
Johnson would have preferred to have
been a lawyer or judge rather than a literary
man. His copious reading included law as
well as literature.6 Johnson assisted his
friend, Robert Chambers, who succeeded
William Blackstone as Professor of Law
at Oxford University, in his preparation of
his lecture notes. Chambers worried about
coming after the eminent Blackstone. In
fact, Johnson authored large sections of
Chamber’s notes which ran to sixteen
hundred pages.7 Johnson’s lack of money
to obtain a legal education was a life-long
regret to him. “When a friend suggested
that he might have been Lord Chancellor,
he growled out, ‘Why do you vex me by
8
suggesting this, now that it is too late?’”
Johnson took pains to organize his
thoughts and speak clearly, surely a habit
we lawyers should strive to possess; that
“’by constant practice, and never suffering
any careless expression to escape him, or
attempting to deliver his thoughts without
arranging them in the clearest manner, it
9
became habitual to him.’”
As his hard-earned reputation for
scrupulous honesty, fairness, and common-sense, in short, for wisdom, came to be
recognized in Johnson’s middle and later
years, he was often called on to .mediate
disputes and not simply literary disputes.
He would today, armed with a law degree,
be a sought-after mediator, if not a judge on
5 Id., p. 241.
6 Id., p. 36.
8 Id., p. 271.
7 Id., p. 36.
9 Id., p. 153.

our highest court. Certainly, he can serve as
a role model for any aspiring lawyer.
Finally, we lawyers can profit from the
industry with which Johnson tackled a
writing assignment, often producing something more learned and profound than was
expected of him. The prime example is the
task he undertook in his later years to write
a series of essays on such of the English
poets as he deemed worthy of the project.
A deputation of three booksellers (being the
usual source in the eighteenth century by
which prose and poetry found its way into
print) approached Johnson on Easter Eve
in 1777 and asked Johnson to “contribute
a series of prefaces, biographical and critical, to a collection of the English poets.”10
Being a profoundly religious man, although
a troubled one, who was occupied with
his thoughts in preparation for worship on
Easter Day, Johnson terminated the intrusion by quickly accepting the assignment
and agreeing on a modest sum for his
compensation. However, as he became
engrossed in doing the work, he gave it far
more time and thought than was expected
of him in producing “Lives of the Poets”
which could be maintained to be his most
enduring work. There is a lesson here for
lawyers about diligence and thoroughness.
While not a review of Wain’s biography
of Johnson as such, Wain’s biography generated the thoughts here expressed and
is, in my judgment, the best Johnson
biography out there and well worth your
time.
10 Id., p. 344.
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