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JURY SERVICE PLEASE
By Michael W. Brewer
Near the end of 2016, a family friend of
mine served on a criminal jury in a high
profile trial in Oklahoma County. She is a

highly-educated professional with a working professional husband and four children.
All of her children are out of the home and
she had told me she actually wanted to
serve on a jury. Typically, I talk to friends

who ask me if I know how to get them
out of jury service which then launches
me into my jury service and the American
judicial system soapbox. I am also aware
of many websites on how to “avoid” jury
service. I do not know of any sites that
talk about proudly serving on juries. I hear
the same people who don’t want to serve
complaining that jury verdicts are wrong
or what they believe are wrong findings by
jurors as they come in on cases which are
splashed across the daily news. We do not
really know the facts of those cases, what
happened at trial or even whether the result
was correct or just. In most cases we only
know what the news media reports which
usually contains a lot of misunderstandings
of the judicial system, facts and the law.
As lawyers, we should give our friends
and family positive feedback on jury service and encourage them to serve. Many
times I hear the complaint from other law-

yers that jury pools are not representative
because many educated working class people are able to “avoid” jury service. Who
can blame people in their overly scheduled
lives and busy jobs for not wanting to
spend a day or two at the courthouse for
nominal compensation? No one wants to
be away from home and family for the time
it takes to serve on the jury. I am sympathetic to the situation because as a lawyer
in a jury trial I put in double or triple that
amount of time, but I also understand that
for every verdict that makes news stories
and headlines there are dozens of regular
citizens with common sense who chose to
not participate in the system. This means
the decisions are made by others who may
reach the wrong conclusion or might get
it right. You do not know whether it was
really a crazy wrongly found verdict or not.
See JURY SERVICE PLEASE PAGE 7
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Monday, May 1, 2017–12 Noon, Skirvin Hotel Grand Ballroom

TRANSFORMING AMERICAN DEMOCRACY
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Judge, Oklahoma Court of Criminal Appeals
***Presentation of the Journal Record Award ***
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better the quality of life in Oklahoma County,
and to promote justice for all.

By President
Barbara Swinton
Are you ready for Law Day? If you are
already registered to attend our luncheon
on May 1, thank you! If you have not
signed up – do so today! We will gather
at the Skirvin Hotel on May 1st at noon.
Our keynote speaker will be Chief Judge
Clancy Smith of the Oklahoma Court
of Criminal Appeals. We will present
several awards so please attend and see
what great achievements your fellow bar
members have accomplished.
We also just returned from the OCBA
Bench and Bar conference at Sequoyah
State Park. We had great education,
camaraderie and a multitude of hospitality!
Thanks to Debbie Gorden, Pam
Bennett, and Connie Creed for all your
hard work and making sure we were
well fed and the hospitality suites well
stocked!
Our educational opportunities included a Federal Court Judge panel, a State
Court Judge panel, and an informative
discussion with Travis Pickens about
handling stress. The Young Lawyer
Division lived up to their stellar reputation in presenting the ethics portion
of the seminar with entertaining movie
segments and suggestions from the bench
on civility. We also enjoyed an excellent
wine tasting opportunity, horseback riding, fishing, tennis and some of us even
found the burial place of the famous Mr.
Ed! A horse is a horse, of course, of
course, and no one can talk to a horse
of course, that is, of course, unless the
horse is the famous Mr. Ed. If you have
no frame of reference for Mr. Ed or his
theme song, please ask your parents or
look for him on TVland.
We had close to 85 people in attendance and so enjoyed the beautiful scenery and the great company of fellow
lawyers, judges and family members. If

you haven’t been to Sequoyah State Park
(formerly Western Hills Lodge) I encourage you to go. They have done a nice job
in refurbishing the lodge and there are lots
of activities to keep you entertained, even
if you just want to relax by the lake.
Thank you to all who attended and we
hope to return to Sequoyah State Park next
time. I am a firm believer that lawyers
who know each other from OCBA conferences not only make better lawyers from
learning from each other, but also enjoy
the practice of law more when they may
be opposing a lawyer they know from a
more social and relaxed setting than the
mediation session or courtroom. I always
encourage new lawyers to attend the social
events to meet other lawyers and judges.
Practicing law should be fun, interesting
and yes, even exciting and when you enjoy
those you encounter in your work life,
your life will be further enriched.
Last thing, - if you have not called your

State House member and State Senator
recently, I encourage you to do so soon.
The Legislative session continues until
the last Friday in May. Please call and
introduce yourself and let them know you
are their constituent, and that you are a
lawyer and that you vote!! Please let them
know you are a resource for them if they
are a non-lawyer and you can answer questions their constituents might have about
how jury service works, how the Judicial
Nominating Commission works, and why
legal language in proposed legislation
matters. We discuss often how much we
need good government, but forget how
we might impact proposed legislation if
we offer assistance to our legislators. We
are all Oklahomans and want the best for
our state, but we sometimes forget it takes
effort to make positive steps toward the
future.
Welcome to tornado season, go out
there and be safe everyone!

Courthouse Updates:
• Weapons are not allowed in the Courthouse
• Not even with a Proximity Card that allows you to bypass Security
• Not even with a Concealed or Open Carry permit

• The Courthouse and Court Clerk’s Office will be closed on Friday, April
14, 2017 in observance of Good Friday
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Legal Aid Services of Oklahoma, Inc. would like to THANK the Legal Community in Oklahoma County for your support in 2016.
TOGETHER, WE ARE MAKING A DIFFERENCE for those who have nowhere else to turn.
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Abel Law Firm • Calvert Law Firm • Christensen Law Group • Clark & Mitchell • Corbyn, Hampton, Barghols, Pierce • Crowe &
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& Krah, • Gable Gotwals • Goolsby, Proctor, Heefner & Gibbs • Gungoll, Jackson, Box & Devoll • Hall Estill • Hammons, Gowens,
Hurst & Associates • Hartzog, Conger, Cason & Neville • Hayes, Magrini & Gatewood • Hiltgen & Brewer • Hirst, Heath & White •
Johnson, Hanan & Vosler • Kerr, Irvine, Rhodes & Ables • Kirk & Chaney • Lytle, Soule & Curlee • Mahaffrey & Gore • Mansell,
Engel & Cole • McAfee Taft • McIntyre Law Firm • Mills & Jones • Phillps Murrah • Pringle & Pringle • Rife, Walters, Stanley &
Natarjan • Riggs Abney • Rubenstein & Pitts • Ryan, Whaley, Coldiron, Jantzen Peters & Webber • Tawwater Law Firm • Tomlinson,
Rust,
McKinstry
&
Grable
•
Welch
&
Smith
ATTORNEY & JUDGE DONORS
S.Thomas Adler • James P. Akey • Hon. Wayne Alley • Vicki S. Angus • Gary D. Baer • Valerie Baker • Steven L. Barghols • Edward
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Kulmacz • Donald J. Kyte • Sara F. Kyte • Michael S. Laird • Tim & Linda Larason • Myrna Latham • Hon. Tim Leonard • Diane Lewis
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Morgan III • Andrew J. Morris • Dwayne A. Morris • Riley W. Mulinex • Robert D. Nelon • Rebecca J. Patten • William G. Paul • Scott
Walker Peck • Dan M. Peters • Elizabeth F. Pierce • Peter G. Pierce III • D. Frank Plater • Rick Poland • Donnelle Ratheal • James
W. Rhodes • Max Rhodes • Karen S. Rieger • Richard A. Riggs • Ron Ripley • Walter W. Robinson • Hon. Bana Roberts • Reid E.
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Darlene Shadid • Judy Shaw • Robert N. Sheets • Harry J. Singer • Carla Snipes • Ricki V. Sonders • Barbara Snow • G. Gail
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And The Court Said

An Olio of Court Thinking
And the Court Said .

.

.

An Olio of Court
Thinking
by Jim Croy

April 10, 1917
One Hundred Years Ago
[Excerpted from: Jones v. Jones, 1917
OK 182, 164 P. 463.]
Lulu Jones, as plaintiff, commenced
this action against Jason Jones, as defendant,
for a divorce and alimony. Defendant filed
answer and cross-petition, in which he
denied the allegations of plaintiff’s petition,
and, in addition to other matters, alleged that,
at the time of the marriage between plaintiff
and defendant, plaintiff was the lawful
wife of one Lewis Morgan, and prayed
an annulment of the pretended marriage
between the parties on that ground. Upon a
trial, the court found that plaintiff’s prayer for
divorce should be denied and dismissed her
petition, and further found that the marriage
between the parties was illegal and void
because of plaintiff’s prior marriage with
said Morgan, and annulled and canceled the
same and decreed a division of the property
accumulated between the parties. From the
decree dividing the property, defendant
prosecutes an appeal, and plaintiff appeals
from the decree denying her prayer for
divorce and declaring the marriage contract
null and void, and also appeals from the
decree dividing the property.
***
Plaintiff urges that the decree annulling
the marriage contract is not supported by the
evidence. . . . Plaintiff and defendant were
married in Bell County, Ky., in the month
of May, 1903, and lived together as husband
and wife until about November, 1915, when
the separation occurred. No children were
born to them. During the period of their
cohabitation, by their joint efforts, they
accumulated considerable property. Some
years prior to her marriage with defendant,
plaintiff had been married to one Lewis
Morgan, from whom she separated about
a year and a half or two years prior to the
month of October, 1902. In October, 1902, a
jury in the county court of Whitley County,
Ky., found said Morgan to be insane and on
that date he was committed to an asylum
for the insane at Lakeland, Ky., to which
institution he was sent, where he died in
1906.
Plaintiff testified that she never obtained
a divorce from Lewis Morgan and did not
know whether he had obtained one from
her. Other witnesses testified that they had
known Morgan intimately, and that, so far as
they knew, he had never obtained a divorce
from plaintiff, and that, had he obtained such
divorce, they would have known it. At the
time plaintiff and Morgan separated, they
were living in Tennessee, and, immediately
after the separation, both of them went
to Whitley county, Ky., and established a
residence which was maintained by each
of them until Morgan was adjudged insane

and sent to the asylum. Under the statutes
of Kentucky a residence of one year in that
state is required before an action for divorce
may be commenced. . . It is conceded
by both parties that approximately 1 1/2
years elapsed between the time plaintiff and
Morgan separated and the time that Morgan
was adjudged insane. This would allow six
months within which he could have secured
a divorce under the laws of that state, which
must have been obtained if obtained by him
in Whitley County. There is no proof that
such a decree was not granted to Morgan in
that county. Defendant insists that plaintiff
being a resident of such county, personal
service must have been had upon her, and
that she would have had knowledge thereof
if a decree had been granted and that a
decree based upon service by publication
would be void. We do not understand the
law to be that a decree based upon service
by publication is void even though the party
may have been a legal resident of the county
at the time. It is not made to appear what
the laws of Kentucky upon this point are,
and, in the absence of such a showing, we
will presume that they are the same as the
laws of this state. . . . Our statute permits
service by publication where a person is
a resident of the county and has left the
state or departed from the county of his
residence to avoid the service of summons
or so conceals himself that summons cannot
be served upon him. Rev. Laws 1910, sec.
4722. See, also, section 57, Ky. Codes 1906.
In such cases, service by publication would
be sufficient to support a decree.
The burden is upon a person who asserts
the illegality of a marriage to prove such
illegality, and, where a second marriage is
shown as a fact, a strong presumption exists
in favor of its legality which is not overcome
by mere proof of a prior marriage and that
the wife had not obtained a divorce before
her second marriage. The parties attacking
such second marriage have the burden of
proof to show that neither party to the first
marriage had obtained a divorce. . . . In Haile
v. Hale, plaintiff testified that she had never
obtained a divorce from her first husband,
but did not testify as to whether he obtained
a divorce from her, and that by such divorce
their marriage relations were dissolved. The
defendant introduced depositions of the
clerks of the circuit courts of three counties
in Illinois and one county in Texas, in which
counties the plaintiff’s former husband had
at different times resided. The court held
that this evidence did not establish that the
counties named in the depositions were the
only counties in which said former husband
resided during said time, or that said courts
were the only courts that had jurisdiction
to grant him a divorce, and it was held that
the trial court did not err in his finding to
the effect that the presumption in favor of
the last marriage had not been overcome. In
Chancey v. Whinnery, 47 Okla. 272, 147 P.
1036, it was said:
“Every intendment of law is in
favor of matrimony. The law is so
positive in requiring a party who
asserts the illegality of a marriage

to take the burden of proving it,
that such requirement is in force,
even though it involve the proving
a negative. When a marriage has
been shown in evidence, whether
regular or irregular, and whatever
the form of the proofs, the law
raises a presumption of its legality,
not only casting the burden of
proof on the party objecting, but
requiring him throughout and in
every particular plainly to make the
facts appear, against the constant
pressure of this presumption, that
it is illegal and void.”
The evidence offered by defendant did
not show that a decree was not granted
in Whitley county, Ky., but does show
a residence in that county by Morgan of
at least 18 months prior to his having
been adjudged insane, and that, after the
requirement as to residence of the laws of
that state had been satisfied, approximately
six months elapsed during which time an
action could have been commenced by him
and prosecuted to a decree, and the failure of
defendant to prove that no decree had been
rendered in the court in that county having
jurisdiction of such proceedings does not
meet the requirements of the rule above
stated. It is said in this connection that,
by their verdict adjudging Morgan to be
insane, the jury found that he had been
insane for some years prior thereto; but the
effect of such a judgment as this has been
determined by the Court of Appeals of
Kentucky in the case of Hopson v. Boyd,
6 B. Mon. 296, in which it was held, as to
the finding by a jury in a lunacy case that
insanity had existed for a period of years
before the adjudication, where the inquiry
was confined to the condition of the insane
person at the time of the inquest, that any
adjudication as to his prior condition would
not even raise a presumption that such was
the condition of the person prior to that time,
and such finding was entitled to very slight
consideration.
***
That portion of the decree holding
the marriage contract to be illegal and
meretricious and cancelling and annulling
the same is reversed and the judgment in all
things else is affirmed.
April 28, 1942
Seventy-Five Years Ago
[Excerpted from Newman v. Ardmore
Rod & Gun Club,1942 OK 166, 125 P.2d
191.]
This action was commenced in district
court by the Ardmore Rod & Gun Club,
a corporation, against the State Game and
Fish Commission and certain of its agents
to enjoin defendants from interfering with
plaintiff’s alleged vested right to fish in its
own lakes located on its privately owned
premises.
Judgment was for plaintiff, and
defendants appeal.
Pursuant to authority allegedly delegated

by chapter 6, title 29 (S. B. 219) S. L.
1941, the State Game and Fish Commission
promulgated an order designating the
spawning season as from April 1 to May
15, 1942, and purporting to close to fishing
during that period all Oklahoma waters
stocked from state hatcheries, including
private lakes. Plaintiff’s lakes were last
stocked with spawn and fish by the state
in 1940, but they have not been restocked
since that time. Defendants now propose to
extend their authority to plaintiff’s lakes and
enforce upon it the closed season.
The 1941 Statute, above, so far as
material here, reads as follows:
“The State Game and Fish
Commission is hereby authorized
to declare a closed season on fishing
and taking of bull frogs of all kinds
in all the streams, lakes and ponds
in the State of Oklahoma during
spawning season, except rivers and
streams and such lakes or ponds
which do not receive fish or spawn
from the State Fish and Game
Department; said spawning season
to be determined and fixed by the
State Game and Fish Commission
annually, for only one period each
year and not to exceed forty-five
(45) days in any one year.”
Defendants take the position that the
Legislature by the statute aforesaid has
properly extended the police powers of
the state to control the fishing season in
all waters, including privately owned lakes
and ponds, which had theretofore received,
or might thereafter receive, spawn and fish
from the State Fish and Game Department.
It is urged that the statute, though it excludes
from its operation all waters “which do
not receive fish or spawn” from the state,
was intended by the Legislature to act
retrospectively and to include all waters
which had theretofore received such fish or
spawn from the state pursuant to the request
of the owners of such waters.
More specifically, it is urged that fishing
in privately owned lakes which have been
stocked by the state may be regulated in all
respects the same as in streams where the
fish are free to pass to and from other waters
and premises. This contention apparently
springs from the assumption that the owner
of the lake, by accepting the fish and spawn,
places himself under contractual obligation,
express or implied, to abide by all regulatory
measures then in force or thereafter to be
adopted and promulgated by constituted
authority.
Plaintiff contends that there is nothing
in the statute to indicate an intention on
the part of the Legislature that the statute
operate retrospectively to include lakes such
as those of the plaintiff which have not been
stocked by the state since the enactment
became effective. This, says plaintiff,
becomes more apparent when the statute is
construed in connection with certain other
acts of a similar nature passed at the same
session of the Legislature.
It is further urged that said statute, if
held to operate retrospectively, would be
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unconstitutional as an excessive application
of police powers to the point of unwarranted
interference with vested property rights in
the fish, and would result in depriving
the plaintiff of such property without due
process of law.
And, further, it is urged that if the right
of the state to regulate the fishing seasons
is dependent on contractual obligation as
aforesaid, the statute, if applied here, would
impair the obligation of such contract.
We do not say that the owner of a
private lake who accepts spawn or fish
for stocking such lake may not expressly
or impliedly bind himself to comply with
any lawful regulatory measures presently
existing pertaining to the taking of fish from
lakes of a like character. But it is certain
that the mere acceptance of such benefits
from the state would not raise an implied
agreement on the part of the owner of the
lake to be bound by all future laws and
regulations pertaining to fishing. Existing
laws might by implication enter into and
become a part of the gift transaction, but
future laws could not unless the existing law
so provided.
In the instant case there is nothing in
the record to indicate that plaintiff agreed
to abide by future enactments. At the time
plaintiff accepted the spawn from the state
there were no laws in existence purporting
to regulate fishing seasons. It cannot be said
that the club impliedly agreed to accept and
abide by any laws other than those then in
force.
Plaintiff’s lakes are entirely enclosed by
its own land and are not located on a stream
where fish may freely pass to and from
other waters. In such case the fish, while
yet uncaught, it is said constitute the private
property of the owner of the lake; that the
public is entirely without interest in the lake
or in the fish, and that the Legislature cannot
touch the same under the guise of police
power. . . .
The statute in question is entitled to
the presumption of constitutionality. It
applies generally to all lakes, but specifically
excludes from its operation those lakes
“which do not receive fish or spawn”
from the state. Were we to say that the
exception was not intended to apply to
those landlocked private lakes which had
theretofore received spawn from the state,
but had received none since the enactment,
there would be a grave question as to the
constitutionality of a portion of the act as
an unauthorized invasion of the rights in
private property. The words “which do not
receive” clearly contemplate the future, and
have no reference to the past.
We therefore hold that the statute in
question does not purport to authorize the
commission to regulate fishing seasons in
private lakes of this character where the fish
are not free to pass in waters to and from the
same.
April 25, 1967
Fifty Years Ago
[Excerpted from Oklahoma Company v.
O’Neil, 1967 OK 105, 431 P.2d 445.]
O’Neil and others filed in this Court
an Application For Leave to File a Bill of
Review, and, a Bill of Review in the case
of The Oklahoma Company v. O’Neil, et
al., Okl., 333 P.2d 534. In the prayer of the

Bill of Review it is stated “that justice in
this cause can be served by this Court only
by granting this Bill of Review; by recalling
the mandate and reviewing the entire
appeal, and, having so done, set aside the
opinion previously entered (333 P.2d 534),
and entering such opinion and judgment as
equity and justice now demands”.
The Oklahoma Company v. O’Neil,
supra, was promulgated in December, 1958,
and the same was in favor of The Oklahoma
Company and against O’Neil and others.
That opinion had the concurrence of five
Justices, among whom was Justice N.S.
Corn, then a member of this Court. That
opinion reversed the judgment of the trial
court entered in an equitable proceeding
wherein O’Neil and others were defendants
and The Oklahoma Company was plaintiff.
We will refer to The Oklahoma Company
as Company and O’Neil and others as
Petitioners.
In so far as pertinent to this proceeding,
Petitioners alleged in their Bill of Review
that Justice Corn, one of the five Justices
who concurred in said decision, had made
a sworn statement to the effect that he had
been offered and had received a bribe for his
vote in the decision rendered by this Court
in 333 P.2d 534. The allegations contained
in the Bill of Review were controverted by
pleadings filed by Company.
The cause was referred to a Referee
of this Court for the taking of testimony.
A hearing was conducted and more than
500 pages of oral testimony were taken and
approximately 100 exhibits submitted in
evidence.
N.S. Corn testified at the hearing to
the effect that after the appeal in the case
under consideration had been lodged in this
Court, that a certain attorney offered him a
bribe if the judgment of the trial court was
reversed and that he received a bribe after
the decision of this Court reversing said
judgment became final.
Company adduced the testimony of
several witnesses, including the attorney
who allegedly offered and paid Corn a
bribe for his vote, and they each denied
that they had ever been involved with
Corn in any manner relating to improper
conduct concerning matters pending before
the Supreme Court. These witnesses also
testified as to why they believed Corn would
give the sworn statements and testimony.
Company contends there is no evidence
of any kind, direct or circumstantial, which
in any way proves or tends to prove that
Company or any of its officers, agents or
attorneys participated in, or had any notice
or knowledge of any alleged bribery or
misconduct when the cause was pending
before this Court on appeal.
The stock of The Oklahoma Company
with the exception of a few shares, was
owned by Harold F. Wescott and his wife
during the time involved. Although the
attorney who allegedly offered and gave
Corn a bribe for his vote in the case is not
shown of record in the case as the attorney
for Company, this Court does not overlook
the family relationship between the owners
of the stock in Company and such attorney.
Article 2, Sec. 6, Oklahoma Constitution
provides: “The courts of justice of the State
shall be open to every person, and speedy
See OLIO, PAGE 14
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What’s In An Oath?
Part Two

By Special Judge Geary L. Walke
Why is there a Loyalty Oath required by statute in Oklahoma? It doesn’t
contain much substance different than the Oath of Office required by the
Oklahoma Constitution. It turns out the Oklahoma Loyalty Oath is a vestigial
oath that was never completely eliminated after a legal battle excised the
Constitutionally infirm portions of the Loyalty Oath. Perhaps no one has had
the legislative courage to repeal this statute because of the title, and perhaps
because of the history. No on e wishes to be accused of being un-American or
disloyal or unpatriotic.
The Loyalty Oath originally read, as approved into law on April 9, 1951
with an emergency provision (51 OS. 1951 §2):
I, _____, do solemnly swear (or affirm) that I will support
and defend the Constitution of the United States and the
Constitution of the State of Oklahoma against all enemies,
foreign and domestic; that I will bear true faith and allegiance
to the Constitution of the United States and the Constitution
of the State of Oklahoma; that I take this obligation freely,
without any mental reservation or purpose of evasion; and
that I will well and faithfully discharge the duties upon which
I am about to enter.
And I do further swear (or affirm) that I do not advocate,
nor am I a member of any party or organization, political
or otherwise, that now advocates the overthrow of the
Government of the United States or of the State of Oklahoma
by force or violence or other unlawful means; That I am not
affiliated directly or indirectly with the Communist Party,
the Third Communist International, with any foreign political
agency, party, organization, association, or group whatever
which has been officially determined by the United States
Attorney General or other authorized agency of the United
States to be a communist front or subversive organization

Applying For Insurance Has Never Been Easier!

(italics for emphasis only and not part of original text);
nor do I advocate revolution, teach or justify a program of
sabotage, force or violence, sedition or treason, against the
Government of the United States or of this State; nor do I
advocate directly or indirectly, teach or justify by any means
whatsoever, the overthrow of the Government of the United
States or of this State, or change in the form of Government
thereof, by force or any unlawful means; that I will take
up arms in the defense of the United States in time of War,
or National Emergency, if necessary; that within the five
(5) years immediately preceding the taking of this oath (or
affirmation) I have not been a member of the Communist
Party, the Third Communist International, or of any agency,
party, organization, association, or group whatever which
has been officially determined by the United States Attorney
General or other authorized public agency of the United
States to be a communist front or subversive organization,
or of any party or organization, political or otherwise, that
advocated the overthrow of the Government of the United
States or of the State of Oklahoma by force or violence or
other unlawful means;
And I do further swear (or affirm) that during such
time as I am _______(here put name of office, or if an
employee, insert ‘An employee of ’ followed by the complete
designation of the employing officer, office, agency, authority,
commission, department or institution.
I will not advocate and that I will not become a
member of any party or organization, political or otherwise,
that advocates the overthrow of the Government of the united
States or of the State of Oklahoma by force or violence or
other unlawful means.
_______________________________
Subscribed and sworn to before me this the ______ day of
_______________, 19______.
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______________________________
Notary Public or other officer authorized to Administer Oath
or Affirmations
The above provisions shall be cumulative to other
requirements made by law.
One part of the original Loyalty Oath statutes (51 O.S. §5), disallowed
payment of any kind to any officer or employee who wouldn’t sign the oath.
Existing employees or officers had 30 days to take and subscribe to the
oath. Failure to take or subscribe to the oath resulted in forfeiture of office
(51 O.S. §1). The oath looked back for a period of five years.
Note that the statutory oath referenced a “list” of any foreign political
agencies, parties, organizations, associations, or groups prepared by the U.S.
Attorney General that are considered to be fronts for the Communist Party
or subversive organizations that by this oath precluded state employment or
office holding in Oklahoma.
Paul W. Updegraff, an attorney from Norman, sued the Board of
Regents of Oklahoma Agricultural Colleges, the State Treasurer and the
State Auditor alleging staff and faculty at the Agricultural and Mechanical
College in Stillwater, now known as Oklahoma State University, didn’t sign
the Loyalty Oath and therefore should not be paid, and if the oath was not
taken then they should forfeit their jobs. The offending faculty members
intervened in the litigation in favor of being paid and in favor of remaining
employed.
Suit was filed May 9, 1951 in Oklahoma County before Judge W.A.
Carlile, a mere thirty days after the act became law. Judge Carlile was
appointed Oklahoma County District Court Judge in 1949 but he previously
served in the Oklahoma House of Representatives and the Oklahoma Senate,
as well as serving as an assistant county attorney in Oklahoma County. He
was no stranger to politics.
The parties stipulated to the facts. The following order was entered
later in May, 1951 (presumably to get the matter up to the Oklahoma
Supreme Court pronto):
See OATH PART TWO, PAGE 17
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Stump Roscoe
STUMP ROSCOE
By
Roscoe X. Pound
Dear Roscoe: OK, smart guy, explain the
Barton Rule. C.B., Moore, OK.
Dear C.B.: Geez, dude, belligerent much?
You’re no doubt referring to the rule arising
from the case of Barton v. Barbour, 104
U.S. 126 (1881). More properly referred to
as the “Barton Doctrine”, it requires that
“before suit is brought against a receiver
leave of the court by which he was appointed must be obtained. It “precludes suit
against a bankruptcy trustee for claims based
on alleged misconduct in the discharge of
a trustee’s official duties absent approval
from the appointing bankruptcy court.” Just
recently, the Tenth Circuit extended this rule
to cover trustee’s counsel, where counsel acts
under the direction of, or as the functional
equivalent of, the trustee. It is jurisdictional
in nature. Possibly, your interest in the subject comes from your reading of the Tenth
Circuit’s recent (4-7-17) decision in Lankford
v. Vaughn. Keeping up to date on the law is
a good thing. OK, I’m moving on to another
question. You need to take a chill pill; and
remember: “Stress kills.”
Dear Roscoe: What are sanctuary cities
and why are they legal? G.M., OKC, OK
Dear G.M.: As a matter of fact, a sanctuary
it is one that provides shelter to one degree or
another for illegal immigrants as a matter
of law, practice, or policy. That strange and
wonderful place across the Hudson from me
falls into that category. In your neck of the
woods, both Dallas and Denver fit the bill.
Local authorities claim this is their right
under the Tenth Amendment, which, among
other things, allows them to disentangle themselves from the enforcement of federal immigration laws. See, for example, San Francisco
v. Trump (N.D. Cal. 2017) (“Section 1373(a)
unconstitutionally regulates ‘States in their
sovereign capacity.’ (citing Reno v. Condon,
528 U.S. 141, 151 (2000).”).
Under 8 U.S.C. § 1373, state and local

JURY SERVICE PLEASE from PAGE 1
Tell your friends and family when they
ask that there are two ways of participating
in the American system, voting and the jury
system. If they really want to have input
into the system, they need to appear for
jury duty, stay on a panel rather than try to
get thrown off and be one of the jurors who
sits through the entire trial hearing the evidence and deciding the verdict. Until they
do that, they really do not know whether a
case is wrongly decided or whether your
fellow citizens who did do jury duty got it
right or wrong. The Seventh Amendment is
unique and special. We are in danger of letting its fruits slip away. Encourage others
to accept and carry their jury service out to
the fullest extent when they receive a notice
for jury duty.
After all, if they like listening to alternate fact scenarios and speakers who like
to hear themselves talk, they will love a
jury trial. In all seriousness, our judicial
system really is based on the common
sense of the participants. If the people participating are not representative because

jurisdictions “may not prohibit, or in any
way restrict, any government entity or official
from sending to” the federal government
“information regarding the citizenship or
immigration 8 U.S.C. § 1373 only prohibits
status . . . of an individual” or restrict the
“[m]aintaining [of] such information.” In
other words, federal law does not require
affirmative acts on the part of the local agency
to detain an individual or collect data for the
federal government. Which side are you on?
You’ll find authority to support the position
you take. Ultimately, SCOTUS will need to
make a definitive ruling.
I has just finished morning run, and was
already deep into the process of undoing it
at Sinkers and Joe. The latter now offered
an elegiac raspberry cheese Danish. As I saw
Aubrie coming into the shop, I knew my
journey to pastry Nirvana had hit a speed
bump. She dressed all in black as per usual,
and carried an eerily familiar, dry cleaner’s
garment bag.
“Hey Mr. Pound,” she said.
“Comptessa,” I replied, using her preferred
nom d’ Goth.
“Listen, I need a big favor.”
“You have my attention.”
“Today’s Katy Kearney’s funeral, and we
need you to come with.”
“We?”
“Sandy. She needs a ride and you really
need to come.”
“Because……?”
“You’ll see when we get there. I brought
the suit you hang on your office door in case
of emergencies.”
I sighed. The anxiety in her voice really left
me no choice. “OK,” I said.
“It’ll really make a difference and mean a
lot to both of us,” she said.
“I said I’d do it.”
“Then how come you’re not changing?”
The Kearney house had the look of a fortress besieged by killer clowns. On the one
side of the walk stood and kneeled various
persons I could only describe as well-wishers.
They stacked candles, dolls, teddy bears, and

the educated and employed are able to get
out of jury service, then the system has a
flaw which can affect verdicts. Juries are
intended to represent the diversity of our
community in all ways. For some reason,
the voice of every mediator I know sounds
off in my head at this point asking the
standard opening question: Do you really
want to risk your business/money/life/
insert subject with a jury of twelve people
off the street of X county? Even considering that, do your best to be positive and
supporting of jury service since it is your
and my clients that are risking their future
outcomes in the judicial system. After 30
plus years of jury trials you learn to have
faith in the jury system or you should not
be in this profession. Tell anyone that will
listen that jury service a proud part of the
American way.
Michael W. Brewer is an attorney, founder, and partner of Hiltgen & Brewer, PC
in Oklahoma City, Oklahoma. To contact Mike, email mbrewer@hbokc.law, call
(405) 605-9000 or tweet him at @attymikeb. For more information, please visit
www.hbokc.law.

inspirational signs neatly on one half of the
front yard. On the other side stood a knot of
protestors, their signs full of both xenophobic
and religious invective. They had all the
appearance and fervor that those whacks from
Kansas that showed up at military funerals,
and I scanned the crowd for familiar faces
from the days I had joined with counter-protestors to provide a buffering human wall
between them and the fallen soldiers’ family.
Being on the down side of the sloping street,
I rolled to a stop through the midst of them
forcing them further away from the curb.
I got out of the car and shoved my way,
none too gently, through the now animated
throng, sending a couple down into the gutter.
One of them yelled out that I, too, embraced
the religion of violence and terror. We locked
eyes for a micro-second before he stepped
back pulling his still fulminating wife along
with him. I do consider myself a benevolent
soul, but the next person to get in my face
would learn that, in fact, I was the archangel
of violence and terror. I urged Aubrie forward
toward the house while I followed slowly,
watching our collective backs. As I turned to
catch up I liked what I saw even less.
Sandra’s car sat in the driveway, two tires
flat and the rear window smashed. The yard
remained somewhat muddy from the thaw of
our last big snowfall. Two guys in tan outfits
and ball caps stood on a wide spot in an archipelago of gritty snow running from the side of
the walk to the yard. They tried to intercept
Aubrie, who pushed pass them. Fortunately
for them, they did not touch her. They turned
to face me, perhaps a bit more comfortable

about manhandling a man.
“Hold on a second pal,” the younger one
said. “You don’t want to get hurt.”
“No,” I replied. “And I’m not gonna let
that happen.”
“See what we got?” chimed in the older
one. He patted his garrison belt which held a
night stick and a Taser.
“Nice,” I answered. I pulled back my jacket, displaying my Walther.
The two rent-a-cops looked at each other.
“Look, we’ve been hired by the homeowners’
association to take charge of this location.”
“Masada Security?” I asked, noticing their
shoulder patches for the first time.
“So?”
“Name of Roscoe Pound mean anything
to you?”
“Yessir, one of our owners.”
“Right, so I guess that puts me in charge.”
“Mr. Pound?”
I nodded.
“Sorry sir, I didn’t know.”
“OK, here’s how this is going to work. I’m
going to take Ms. Kearney and her friend out
to my car. I want you two make sure the path
is clear and no one interferes with that.”
“Yessir,”
I went up into the house. Sandra Kearney’s
face was puffy and displayed a great deal
of lost sleep. Something caught my eye on
the dining room table, a circular object with
hole through the middle. Sandra followed
my gaze.
“Someone used it to smash my car window,” she said. “Do you know what it is?”
“A millstone,” I said.
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Old News
Excerpts from OCBA News:

October 1978, Part 1
Officers Begin Year of Service
Retyped and Republished By Geary L. Walke
New officers of the Oklahoma County Bar Association were introduced
at the Annual Meeting and assumed their positions in September.

Robert James (Jim) Turner
Leading the more than 1500 strong legal
organization during 1978-79 is Robert James (Jim)
Turner, a partner in Turner, Turner and Green located
in the Hightower Building.
A graduate of the University of Oklahoma College
of Law, Turner, who engages in a general law
practice, has been active in OCBA in a variety of capacities ranging
from membership on the Criminal Procedure and Criminal Reform
Committee and member of the Board of Directors in 1972 to Trustee
and later President of the Oklahoma County Bar Foundation in 1974 and
1975. This year he also serves as an OBA delegate.
Among his past honors, the former assistant municipal counselor and
assistant county attorney received the 1964 OCBA award from Citizen
for Police Improvement for “Outstanding Contributions to Orderly and
Efficient Administration of Justice.”

D.C. Thomas
President-elect of the County Bar this year is D. C.
Thomas of Hunt & Thomas located in Fidelity Plaza.
Thomas has been a member of the OCBA Board
of Directors for the past three years, and has also
served on the Justice and Order, Bench and Bar, and
Criminal Law and Penal Reform Committees. A
delegate to the OBA convention in November, Thomas in the past has
been an OBA representative to the Commission on Crime Prevention
and Control.
Graduated from the University of Oklahoma in 1952 with a Bachelor
of Science Degree and the title of Ugliest Man on Campus under his belt,
the reknowned banjo playing Thomas received is LLB in 1959 and his
JD in 1967 from Oklahoma City University. He also received the 1965
OCU Law Alumni Service Award, the 1967, 1975, and 1977 Phi Alpha
Delta Alumni Award and the 1967 Phi Alpha Delta Service Award.

Law School News

Oklahoma City University
School of Law: Faculty News
Oklahoma City University School
of Law officially announces news that
many in our legal community already
know. Several longtime faculty members of OCU Law – after decades of service – are changing their faculty status.
Professors Dennis Arrow, Peter Dillon,
Alvin Harrell and Art LeFrancois will
be taking active emeritus faculty status
on June 30, 2017. They will continue to
teach at the law school, mentor students,
maintain their faculty offices, and stay
in touch with alumni. And they will
remain involved in the life of the school
in other ways they choose. But they will
have a reduced teaching load and more
freedom – a change each of them richly
deserves.
Professor Harrell has taught at OCU
Law for 45 years, Professor Arrow for
42 years, Professor Dillon for 41, and
Professor LeFrancois for 38 years.
Together with other colleagues, they
built the academic program and reputation of OCU Law and can rightly be
called “iconic.” For generations of law
students, they symbolize the excellence,
rigor, professionalism and engagement
of the school. Everyone in the law
school community – faculty, staff, students, alumni and friends – are excited
that the school will continue to benefit
from the talent and experience of these
four master teachers.
Professor Deborah Tussey, also a
beloved and accomplished teacher, is
retiring from teaching on June 30 th .
Professor Tussey has taught at OCU

law school for 16 years, bringing her
expertise in property law and intellectual property to hundreds of law students
and providing her special brand of mentorship and scholarship to the school.
The university will be granting emeritus
status to Professor Tussey to recognize
her contributions to the university. She
is leaving for the east coast this summer
and plans to retire in Virginia.
After an extended leave of absence,
Professor Phyllis Bernard officially
retired at the end of 2016. She was
a faculty member at OCU Law for 28
years, teaching a broad array of courses
including corporate law and alternative dispute resolution. Her husband
Dann May also taught at OCU as an
adjunct faculty member for many years.
Professor Bernard and Dann May moved
to the west coast for their retirement.
The University will be conferring emeritus status on Professor Bernard in recognition of her achievements.
Each of these faculty members has
contributed greatly to OCU School of
Law. The school is grateful for their
continued friendship and devotion to the
well-being of Oklahoma City University.
This transition creates a perfect time to
celebrate their careers as teachers and
scholars and reflect about the legacy
they’ve created. The school bids farewell to the two who are leaving – and
gives special thanks to the four who
are staying and who will continue to
teach and shape the character, skills and
capacities of future lawyers.

Rex K. Travis
Rex K. Travis of the City National firm of Travis
and Durbin will serve as the vice president and
program chairman of the bar this year.
A member of the OCBA Board of Directors
until his resignation in August, Travis has also chaired
the Bench and Bar and Legislative Committees,
as well as having served as a member of the Prepaid Legal Services
Committee and Editor of the Briefcase.
Listed on the Dean’s Honor Roll throughout, Travis graduated from
the University of Oklahoma in 1960 in government and history and from
the OU College of Law in 1962. In practice in Oklahoma City since
1962, he also served as secretary of the OBA Bench and Bar Committee
1969-1971 and as secretary of the Defense of Accused Indigents
Committee in 1964.

ASK-A-LAWYER VOLUNTEERS NEEDED FOR 2017
Date: Thursday, April 27, 2017
Place: OETA, 7430 North Kelley Avenue, Oklahoma City, OK 73111 • Phone: 848-8501
Directions: OETA is behind Channel 9, off of Kelley, between Wilshire and NE 63rd
(Go west off Kelley on NE 73rd, which is the parking lot of Channel 9)

I want to volunteer to answer phones on Thursday, April 27, 2017 during the OCBA’s
Ask-A-Lawyer program with OETA. I would like my shift to be:
8:45 a.m. – 11:00 a.m.___ 1:00 a.m. – 1:00 p.m.___ 1:00 p.m. – 3:00 p.m.___
3:00 p.m. – 5:00 p.m.___ 5:00 p.m. – 7:00 p.m.___ 7:00 p.m. – 9:00 p.m.___

Richard Frank McDivitt

Name of Ask-A-Lawyer Volunteer: ________________________________

Richard Frank McDivitt, the 1977-78 Treasurer of
the Oklahoma County Bar Association will serve as
Treasurer again during the present term. A partner in
the City National firm of Felix, McIntyre, McDivitt
& Casey, McDivitt is a graduate of Oklahoma City
University with a 1950 Bachelor of Science Degree
in Accounting and a 1955 L.L.B.
At the 1978 OCBA Annual Meeting McDivitt was one of seven
individuals specially honored and recognized for outstanding service to
the organization.

Address: ____________________________________________________
Phone: ______________Fax:______________E-mail:______________
Fill out this form and return it to the OCBA by Fax 405-232-2210,
e-mail connie@okcbar.org or call the bar office at 236-8421.
THANKS!!!
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OKLAHOMA CHAPTER ANNOUNCEMENT
Check Available Dates Calendars Online for the following Charter Members, recognized for

Excellence in the field of Alternative Dispute Resolution

Daniel Boudreau
Tulsa

R. Lyle Clemens
Oklahoma City

Jake Jones, III
Oklahoma City

Ed Cunningham
Edmond

Robert C. Margo
Oklahoma City

Barry R. Davis
Oklahoma City

Larry D. Ottaway
Oklahoma City

John A. Gladd
Tulsa

Joseph H. Paulk
Tulsa

Daniel E. Holeman
Tulsa

Ted Sherwood
Tulsa

The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
Mediators & Arbitrators throughout the US and a proud sponsor of both the DRI & AAJ. For info, visit www.NADN.org/about

To us, it’s personal.
At Dobson, our only business
is caring for your business.
— Outsourced IT Services
— Fast, Reliable Internet
— VOIP Phone Solutions

Larry Fuller
Sr. VP Customer Operations

dobson.net | 405.242.1000 | info@dobson.net
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2017 BENCH & BAR
CONFERENCE HIGHLIGHTS
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The State Court Panel break-out sessions featured District Judges Tom Prince and Don Andrews, Court of Civil
Appeals Judge Barbara Swinton and Supreme Court Vice Chief Justice Noma Gurich.
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First session attendees.

Travis Pickens presented a break-out session on handing stress.

The Federal Court Panel break-out sessions included U.S. District Judges Stephen Friot
and Timothy DeGiusti.
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Bar Observer
Three OU Law Alumni Inducted Into
Hall Of Fame
The University of Oklahoma College
of Law honored three distinguished
alumni at its annual Order of the Owl
Hall of Fame ceremony. The Order of
the Owl recognizes OU Law graduates
who demonstrate leadership and service
through outstanding accomplishments in
their legal careers.
Class of 2017:
• The Honorable David B. Lewis, the
first African-American to serve on
the Oklahoma Court of Criminal
Appeals
• Judy Hamilton Morse, the first
woman to act as president of a major
Oklahoma law firm
• The Honorable Steven W. Taylor,
retired Oklahoma Supreme Court
justice and leader in the legal
profession who served as presiding
judge of the state trial in the
Oklahoma City bombing case
The Honorable David B. Lewis (’83) is
the first African-American to serve on
the Oklahoma Court of Criminal Appeals,
having been appointed to the court in 2005
by then-Gov. Brad Henry. He served as
presiding judge of the court from 2013 to
2014.
Before becoming a judge, Lewis spent
three years in private practice and four
years as a Comanche County prosecutor.
Later, he was a special judge from 1991 to
1999 and a district judge for Comanche,
Stephens, Jefferson and Cotton counties
from 1999 to 2005.
Lewis has held numerous leadership
and civic positions, including president
of the Oklahoma Judicial Conference. He
was a member of the Class of 2008 Henry
Toll Fellowship Program of the Council
of State Governments and has served as
past chairman of Reach Out and Read
Oklahoma. He is currently a Fellow of
both the Oklahoma Bar Foundation and the
American Bar Association; co-chair of the
Oklahoma Bar Bench and Bar Committee;
a member of the Board of Directors for the
Girl Scouts of Western Oklahoma; and is
also a member of the OU College of Law’s
Board of Visitors.
A leading attorney, Judy Hamilton
Morse (’79) became the first woman to
serve as president of a major law firm in
Oklahoma. She held the role at her current
firm, Crowe & Dunlevy, for three years.
She is currently a director in the firm’s
Oklahoma City office and is the immediate
past chair of the Litigation and Trial
Practice Groups. Morse is an experienced
trial lawyer, having spent her career
focused on litigation and trial practice, as
well as bankruptcy and creditors’ rights.
She is an elected member of both the
Litigation Counsel of America and the
International Defense Counsel Association.
Last year, she was elected as a Fellow
of the American College of Bankruptcy
Attorneys. She is also a member of the OU
College of Law Board of Visitors.
For more than 20 years, Morse has been
listed in the Best Lawyers publication and

was recently named the publication’s 2017
Oklahoma City Lawyer of the Year in the
area of banking and finance litigation. In
addition to her many Best Lawyers honors,
last year Morse received recognition as one
of Benchmark Litigation’s Top 250 Women
in Litigation, the definitive guide to the
country’s leading female litigators. Super
Lawyers also named Morse one of
Oklahoma’s Top 50 Lawyers last year, and
for seven consecutive years has recognized
her as one of Oklahoma’s Top 25 Female
Lawyers.
The Honorable Steven W. Taylor
(’74) has spent his life serving the United
States and the people of Oklahoma. He
joined the U.S. Marine Corps in 1970
and served on active duty from 1974
to 1978. He was trained as an infantry
platoon commander and later served as a
prosecutor and chief defense counsel. In
1977, he became the youngest judge in the
U.S. Armed Forces. He was promoted to
the rank of major.
Following active duty service, Taylor
practiced law in McAlester, Oklahoma,
and was later elected mayor, making him
the youngest mayor in that city’s history.
In 1984, then-Gov. George Nigh appointed
him associate district judge for Pittsburg
County, and in 1994 he was elected district
judge of the 18th Judicial District. In 1997
and 2003, Taylor was elected presiding
judge of the 10-county East-Central
Judicial Administrative District. In 2004,
Henry appointed him to the Oklahoma
Supreme Court, where he served as chief
justice from 2011 to 2013. In his more
than 20 years as a trial judge, Taylor
presided over more than 500 jury trials,
including the state trial of the Oklahoma
City bombing case.
Taylor has been honored with a number
of distinctions and awards throughout
his career, including the Oklahoma Bar
Association’s Award of Judicial Excellence,
the OU Regents’ Alumni Award, and
induction into the Oklahoma Hall of Fame
and the Oklahoma State University Hall
of Fame. He is also a member of the OU
College of Law’s Board of Visitors. In
December 2016, after nearly 33 years of
judicial service to Oklahoma, Taylor retired
from the Oklahoma Supreme Court.
The Order of the Owl has previously
inducted 20 OU Law alumni: The Honorable
Thomas R. Brett, Bill W. Burgess Jr., The
Honorable Michael Burrage, The Honorable
Robin J. Cauthron, Dean Emeritus Andrew
M. Coats, The Honorable Tom J. Colbert,
James T. Comfort, William T. Comfort
Jr., Ada Lois Sipuel Fisher, James L.
Gallogly, The Honorable Noma D. Gurich,
William G. Paul, W. DeVier Pierson, J.
Hugh Roff Jr., William J. Ross, Kathy
Taylor, The Honorable Ralph Thompson,
The Honorable Lee West, Reggie Whitten
and The Honorable Alma Bell Wilson.
Andrews Davis Announces New
Associate Attorney
Teresa L. Green has joined the firm of
Andrews Davis. Prior to joining, Teresa
led a private practice where she focused on
estate planning, family law, and business
law with an emphasis on small businesses

and law firms.
Teresa is admitted to practice in the
Oklahoma Supreme Court and all Oklahoma
District Courts. She is a member of the
Oklahoma Bar Association and American
Bar Association. She is also a member
of the Estate Planning, Business Law, and
Family Law Sections of the Oklahoma Bar
Association. She has served on the boards
of Sustainable East Oklahoma County, the
Mid Del Farmers’ Market, and the Mid Del
Orchestra Booster Club. She was awarded
the Suited for Success’s Client Achievement
Awards, recognizing her personal and
academic accomplishments after surviving
domestic abuse. She continues to speak
to underprivileged women coming out of
domestic abuse through Empower as well
as to the public about domestic abuse
through organizations like Suited for
Success. Her personal experiences have
led her to assist the Oklahoma Guardian Ad
Litem Institute in protecting Oklahoma’s
children.
After completing her studies at Rose
State College where she earned an A.A.S.
in Paralegal Studies, Teresa attended the
University of Oklahoma, was on the Price
College of Business Dean’s Honor Roll,
and graduated in 2013 with a B.B.A.
in Accounting. In 2016, she received
her Juris Doctor from Oklahoma City
University School of Law, where she
graduated in the top 10% of her class, as
on the President’s Honor Roll, and was an
editor on the Oklahoma City University
Law Review. While in law school, Teresa
was active in the Student Bar Association,
Constitutional Amendment Committee,
and Risk Management Committee. She
is also a member of Phi Delta Phi, Phi
Alpha Delta, Merit Scholars, and Parents
Attending Law School. She received the
CALI Excellence For the Future Award in
Legal Research I, Legal Research II, and
Constitutional Law II.
In her free time, Teresa enjoys organic
gardening with a focus on sustainable food,
hiking with her family, and traveling.
OU Law Announces M.L.S. Program
In Healthcare Law
The University of Oklahoma College
of Law is pleased to announce the launch
of a Master of Legal Studies (M.L.S.)
degree in Healthcare Law. The program,
which is designed mainly for non-lawyers,
will enroll its first students in fall 2017.
The degree is delivered primarily online
and provides masters level knowledge on
the legal and regulatory issues unique to
healthcare.  
The M.L.S. in Healthcare Law offers a
competitive advantage to anyone working
in the industry who deals with business,
regulatory, compliance, contractual, and
legal issues. The new program will deliver
a broad knowledge of healthcare law in
addition to a business perspective so that
students can gain a deeper understanding
of the law and regulation facing medical
service professionals.
The program is a 32 credit hour graduate
degree that can be completed in 15 months.
Of the 32 credit hours, 29 will be offered
completely online. The final three credits

are earned through a dual online and
on-campus one-week intensive session
hosted at the OU Health Sciences Campus,
providing ample opportunity to meet and
network with other students in the program
before graduation. The combination of
online and on-campus learning provides
students the flexibility to attain an OU
master’s degree from anywhere in the
world.
This latest program adds a third nonJ.D. degree healthcare option to OU Law’s
offerings. In partnership with the OU
College of Public Health, OU Law already
offers an in-person dual Juris Doctor/Master
of Healthcare Administration degree and
an in-person dual Juris Doctor/Master
of Business Administration – Healthcare
degree. The new M.L.S. degree presents a
unique online offering to students, focusing
intensely on the legal and regulatory issues
specific to the healthcare industry.
McAfee & Taft expands
environmental practice with addition of
Derek Hardberger and Garry Keele, II
McAfee & Taft has announced the
expansion of its Environmental Law
practice with the addition of J. Derek
Hardberger and Garry L. Keele, II.
Together, they bring nearly 50 years of
experience in environmental permitting,
regulatory compliance and enforcement,
environmental due diligence associated
with transactional matters, and litigation.
Derek
Hardberger’s
practice
encompasses nearly every aspect of
environmental law ranging from regulatory
guidance for existing facilities and
guidance for construction of new facilities
to environmental litigation. Over the course
of his practice, he has developed a businessoriented approach and works closely with
not only the environmental leadership of
his clients but the business leaders as well.
His diverse client based includes chemical
manufacturers, refineries, metal equipment
manufacturers, food additive manufacturers,
electric power plants, aircraft maintenance
facilities, waste management companies
including landfills, glass manufacturers, oil
and gas exploration companies, midstream
facilities and mining companies.
Hardberger holds an LL.M. with an
emphasis in environmental law from the
George Washington University National
Law Center, a J.D. from the University
of Tulsa College of Law, and a B.B.A. in
finance from the University of Oklahoma.
He is a member of the Oklahoma County
Bar Association and Oklahoma Bar
Association.
Garry Keele’s practice encompasses
the areas of permitting, regulatory
compliance and enforcement, rulemaking,
environmental due diligence associated
with real estate and other commercial
transactional matters, and litigation. He
routinely counsels and represents U.S.
and international clients on matters related
to air quality, water quality, hazardous
waste, solid waste and remediation. He also
represents clients before regulatory bodies
throughout the region and provides support
See BAR OBSERVER, PAGE 15

www.okcbar.org • April 2017 • BRIEFCASE 13

Obituaries
J ack D empsey Pointer
By Rex Travis

Jack Dempsey Pointer died unexpectedly March 27,
2017. He was 72 years-old.
Jack was a criminal lawyer and proud of it. He was
one of the founding members of the Oklahoma Criminal
Defense Lawyers’ Association and served on the Board
of Directors of that organization from 1991 until his
death. Over the years, he received a number of prestigious awards from the OCDA, including the Clarence
Darrow Award and the Lord Erskine Award.
Jack played football (and had a football scholarship) to Oklahoma
Military Academy after his high school graduation. He then got a football scholarship to Central State College, now the University of Central
Oklahoma. He went to the OU College of Law, where he graduated in

J ohn G reen
By Rex Travis

John Green died March 21, 2017. He was 88
years-old.
John was a long-time Oklahoma City lawyer. He
was the second black lawyer to graduate from the
University of Oklahoma College of Law after he graduated Morehouse College in Atlanta. Between college
and law school, John served in the army in the Korean
War in which he received the Combat Infantryman
Badge and was awarded a Bronze Star.
He graduated law school in 1957 and, for 6 years, practiced law
with the firm of Bruce and Rowan, the premier black law firm in
Oklahoma City at the time. During that time, he participated in the
landmark school integration case, Dowell v. Oklahoma City Public
School Board of Education.
In 1963, John began what became an unusually long career in
the office of the United States Attorney for the Western District of
Oklahoma. He spent the next 34 years in that office. As a career pros-

1970. He then practiced law for 43 years, right up to the time of his death.
Jack generously served as a member of the Federal Criminal
Justice Panel and represented indigents charged with federal crimes. He
was known for always being willing to answer questions and give advice
to younger lawyers handling criminal matters.
Jack developed an extensive expertise in matters of legal ethics,
particularly those dealing with criminal practice. At one time, Jack and I
developed a CLE presentation with what we called a “Huntley-Brinkley
approach (after a national news team of the time) with Jack talking about
ethics in a criminal practice context and me talking about ethics in a civil
law context. Jack proved to be quite the showman as we presented that
show all over the state.
I developed a great respect for Jack, although our practices
couldn’t have been more different. He proved to be the “real deal” both as
a lawyer and a husband, father and grandfather. Our bar is poorer for his
passing.

ecutor, he would serve as first assistant U.S. Attorney to the political
appointees to the job. When there was a change of administrations
in Washington, the U.S. Attorney would be asked to resign and John
would be appointed Acting U.S. Attorney. Due to this arrangement,
John probably served as U.S. Attorney more times than anyone else. He
was Acting U.S. Attorney six times!
In addition to his law practice and service in the U.S. Attorney’s
office, John was active in civic affairs over a long term. He served
on the Oklahoma Bar Association Board of Governors for four years.
He was also on the board of directors of St. Anthony Hospital, the
Oklahoma Medical Research Foundation, the NAACP, the Oklahoma
County, and the Metropolitan YMCA of Greater Oklahoma City. He
also served on the University of Oklahoma College of Law Board of
Visitors. Among many honors he received was the OBA President’s
award in 2015. He was also an adjunct faculty member at the OU law
school.
John remained alert and involved right up to the end of his life.
Kent Eldridge and I saw John at lunch just weeks before his death and
spoke with him at some length. While he was physically a bit slow in
getting around, he remained mentally sharp. He will be greatly missed.

FILLING A VOID
By David Pomeroy
I felt a void in my life when my wife left me.
Well, she didn’t leave me in the marriage dissolution sense; although I’m sure the thought has
occurred to her repeatedly. Madge and I have
been married some 47 years as I write this.
No, she left athletically several years ago
when a chronically worsening right shoulder and
some other issues required that she give up many
of the sweaty pursuits we did together. This created the void I mention above because these athletic endeavors were a great part of our lives.
Madge came to me athletically gifted. She
had played school sports as many small-town
girls did and had excelled. She could shoot
baskets and play catch and had played some tennis. So, after our marriage, tennis became our
“thing”. We took lessons, joined tennis facilities,
went to tennis camps and played tournaments all
over Oklahoma for many years. During this time
we ran and did all the local races—the Redbud
Classic, Tulsa Run, etc. Then it was bicycles.
And every year for 47 years we have gone snow

skiing, at least once. Golf has been the focus for
many years now.
Now right shoulder issues meant that Madge
could no longer play tennis, shoot baskets, or
throw a ball. Age and other aches and pains
took running and biking out of the equation.
Pickleball (look it up) was given a try as it was
mostly underhanded motions, but it wasn’t quite
the same. Worsening shoulder problems interfered with golf and even day-to-day activities,
eventually to require shoulder replacement surgery. Hence the void.
At the time of the void, I had not played any
tennis for at least 15 years, but my mind returned
to it. We were so immersed in tennis—it is not
much of an exaggeration to say we played every
day. It was the center of our social life for many
years. And I enjoyed playing—it is a challenging
activity to do well. As the excellent tennis writer
David Foster Wallace put it:
It requires body
control, hand-eye

coordination, quickness, flat-out speed,
endurance, and that
strange mix of caution and abandon we
call courage. *** I
submit that tennis is
the most beautiful
sport there is.
Well, I certainly did not have the requirements that Wallace lists, but I did aspire to them
and appreciated them in others. But more than
that, I had a void to fill. The hard work of being
a lawyer is mental—I live that part of my life in
my head. Perhaps my interest in returning to tennis was manifesting a longing to live there less.
I wanted the activity, the structure, the
humanity that is the essence of playing games. I
wanted the charge that comes from competing
See FILLING A VOID, PAGE 17
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and certain remedy be afforded for every
wrong and for every injury to person,
property, or reputation; and the right and
justice shall be administered without sale,
denial, delay, or prejudice.”
***
Under the facts and circumstances
herein presented we find it unnecessary to
determine if the attorney, who allegedly
offered and gave Corn a bribe in the instant
case, acted as the agent or the attorney
for Company, for if Corn received a bribe
to influence his vote, it could not be said
that Petitioners were not “wronged” and
that “right and justice” were administered
in said case “without sale” or “prejudice”.
Therefore, if Petitioners have been
“wronged” this Court will afford them an
opportunity to have this case considered
and determined on its merits “without sale”
or “prejudice”.
Company contends that where conduct
constituting a crime is charged in civil
proceedings, such conduct need not be
proved beyond a reasonable doubt but
evidence of guilt must be clear, convincing
and satisfactory; and that the offense of
bribery has not been established as there
is no evidence, direct or circumstantial,
corroborating Corn’s testimony concerning
the alleged bribe.
We are not herein concerned with the
sufficiency of the evidence for a criminal
conviction for offering, giving or receiving
a bribe (see Title 12 O.S. 1961 § 391 ) but
with the sufficiency of the evidence to vitiate
the vote of a former member of this Court
who testified that while he was a member
of this Court he was offered and did receive
a bribe for his vote in a certain decision
of this Court. In other words, the integrity
of a decision rendered by this Court has
been challenged on the basis that one of the
votes necessary to constitutionally adopt
such decision was obtained by “bribery”
and we are concerned with the sufficiency
of the evidence to sustain such challenge.
In our opinion, when a former member
of this Court confesses and testifies that
while he was serving as a member of this
Court he was offered and did receive a
bribe for his vote in a certain case and such
testimony reasonably tends to establish to
the satisfaction of this Court that he did
receive a bribe for his vote, this Court
should set aside his vote in such case.
The opinion under consideration
received the concurrence of only five
members of this Court and Corn was one of
the five members. Article 7, Sec. 3, of our
Constitution provides that the concurrence

of the majority of said Court shall be
necessary to decide any question. Therefore,
if the evidence reasonably tends to establish
to the satisfaction of this Court that Corn
was offered and received a bribe for his
vote in the decision under consideration,
such decision was not adopted by the
concurrence of a majority of this Court
as required by Article 7, Sec. 3, of our
Constitution.
In determining whether the evidence
reasonably tends to establish to our
satisfaction that Corn was offered and
received a bribe for his vote in the case
under review, we find that the probative
value of much of the testimony, pro and
con, is weakened by certain facts and
circumstances which have transpired since
333 P.2d 534 was adopted. We find it
unnecessary to delineate these facts and
circumstances for such would serve no
useful purpose to the litigants herein or
otherwise.
Corn stated that he had not been truthful
on certain other occasions concerning
some of his activities and Company argues
that if he is “false in one thing, he is
to be disbelieved in all things”. In 98
C.J.S. Witnesses § 469, this maxim was
considered and it is there stated: “This rule
is not inflexible, or to be applied in all cases,
and by the weight of authority the maxim
is not a mandatory rule of evidence, but is
rather a permissible inference that the jury
may or may not draw”. See Also 14A Okla.
Digest, Witnesses, p. 259.
This Court, under the record herein
presented, may not ignore the confession
and testimony of a former member
of this Court to the effect that he was
offered and received a bribe for his vote
in a case pending in this Court. We have
examined all the evidence and considered
the same in light of all the facts and
circumstances, and can only conclude that
all the evidence in this proceeding, although
conflicting, reasonably tends to establish
to our satisfaction that Corn was offered
and did receive a bribe for his vote in the
decision under review. Having made such
determination, we hold Corn’s vote in 333
P.2d 534, was null and void and of no force
and effect and hereby set aside his vote in
said case.
Since we have set aside the vote of
Corn in 333 P.2d 534, such decision did not
receive the necessary concurrences required
under Art. 7, Sec. 3, of our Constitution and
was not constitutionally adopted.
April 28, 1992
Twenty-Five Years Ago
[Excerpted from State ex rel. Means v.
One Million, Three Hundred Fifty-Four

Thousand, Four Hundred Fifty Dollars and
Fifty Cents ($1,354,450.50) in U.S. Currency,
1992 OK CIV APP 56, 841 P.2d 616.]
The State appeals the denial of its
application for forfeiture of $1,354,450.50
in United States currency seized from
an automobile by police after a routine
traffic stop. On August 8, 1989, Raul
Bustamante was driving a vehicle south on
I-35, accompanied by his brother-in-law,
Donaciano Medina, Claimant-Appellee and
Counter-Appellant herein. Bustamante was
stopped by Trooper Mike Plunkett, who
informed Bustamante that he had made
an improper lane change and warned him
about speeding. It is Trooper Plunkett’s
general practice on every traffic stop to
request consent to search the vehicle.
Plunkett later claimed that Bustamante gave
his consent to search the interior of the
vehicle, which Bustamante denied. Trooper
Plunkett spoke briefly with Medina, who
speaks and understands minimal English.
Plunkett did not request or receive consent
to search from Medina. Although Plunkett
found nothing illegal in his search of the
interior of the car, he then unlocked the
truck compartment and not only searched
it, but also opened and searched suitcases
belonging to Bustamante and Medina,
without receiving any further consent.
In one suitcase, Plunkett found three (3)
bundles wrapped in brown paper, each
containing $10,000 in currency. Both men
denied ownership at that time.
Plunkett arrested the men for violation
of the Uniform Controlled Substances Act,
(the Act) 63 O.S.Supp. 1988, §§ 2-101
et seq., and they were placed in separate
patrol cars. Plunkett then summoned other
officers, as well as a narcotics agent and
her drug sniffing dog. The dog alerted to
the rear of the car and to the suitcase where
the currency had been discovered. The
vehicle was towed to and inventoried at the
Department of Public Safety bullpen, where
another warrantless search was conducted,
and more bundles of currency were found
in the side panels and backseat of the
vehicle. No narcotics or drug paraphernalia
whatsoever were found in the vehicle,
luggage or on Bustamante or Medina. They
were not prosecuted for any drug-related
offense nor do they have prior drug-related
convictions.
The State applied for forfeiture of the
currency pursuant to 63 O.S.Supp. 1988, §§
2-503 and 2-506 . Medina filed an answer
and claim to the property. Upon hearing,
the trial court found: (1) Medina met the
statutory requirements to claim the money;
(2) the three warrantless searches of the
vehicle were illegal and invalid; (3) the

evidence illegally obtained as a result of
these invalid searches must be excluded;
and (4) even had the searches been valid,
the State failed to prove by a preponderance
of the evidence that the currency was
subject to forfeiture under 63 O.S.Supp.
1988, §§ 2-503 and 2-506 , and ordered the
property returned to Medina. Medina filed a
motion for attorney’s fees and costs, which
was denied. He now counter appeals from
that ruling and requests attorney’s fees on
appeal.
The State alleges several propositions
of error regarding the propriety of the
warrantless searches in this case. However,
it is unnecessary to address the question
of the searches as we must affirm the trial
court’s judgment for another paramount
reason. We agree with the trial court that the
State wholly failed to prove this currency
was subject to forfeiture.
The State was required to prove by
a preponderance of the evidence that the
currency was acquired, intended to be used
or traceable to a violation of the Uniform
Controlled Dangerous Substances Act. 63
O.S.Supp. 1988 § 2-503 (A)(6) and (B).
The State offered no proof that the currency
was connected to any violation of the Act,
and thus, the trial court properly denied the
forfeiture. . . . Forfeitures are not favored
and should be enforced only when they are
within the letter and spirit of the law. . . .
While the trial court made no specific
finding of fact regarding the source of the
large sum of money, we note that Medina
testified at length concerning his extensive
fundraising for a Mexican political party.
The burden was upon the State to show
some nexus between the currency and a
violation of the Act, not upon Medina as
claimant to explain how he obtained it.
Appellants also allege the trial court
erred in ordering the money released to
Medina when it did not make a specific
finding that he owned the currency.
Pursuant to the Act, the property must be
released to its owner if the State fails to
prove its case. 63 O.S.Supp. 1988 § 2-506
(N). The trial court found that Medina as
claimant satisfied the statutory requirements
of Section 2-506 and the State stipulated
at the hearing that Medina was the owner
of the currency. Bustamante and Medina
both testified that the currency belonged to
Medina and it was taken from his luggage
and commingled with money taken from
his person at the time of the arrest. In
view of these facts along with the State’s
stipulation that Medina was the owner, the
State’s argument is without merit. The trial
court properly complied with the statute in
releasing the money to Medina upon the
State’s total failure to prove its case.

Quote of the MONTH
It is easier to build strong children than to repair broken men.
—Frederick Douglass, abolitionist, editor, and orator (1817-1895)
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in environmental and energy litigation.
Keele earned his J.D. from the University
of Tulsa College of Law and his B.B.A.,
with honors, in Management Information
Systems/Marketing from the University of
Oklahoma.
Keele is a member of the Tulsa County
Bar Association and is the past chair
of the Environmental Law Section
of the Oklahoma Bar Association. His
achievements have earned him inclusion in
Chambers USA Guide to America’s Leading
Lawyers for Business and Oklahoma Super
Lawyers.
OU’s American Indian Law
Review And Native American Studies
Department To Host Symposium On
Environmental Issues
The University of Oklahoma College of
Law will host the American Indian Law
Review’s annual Indigenous Peoples, Law,
and Power Symposium Friday, March 24.
This year’s theme is “Oil and Water.” The
Symposium is co-sponsored in partnership
with the University of Oklahoma’s College
of Arts and Sciences’ Native American
Studies Department. The event will begin
at 10:00 a.m. in the Dick Bell Courtroom
in Andrew M. Coats Hall.
Experts
of
Native
American
environmental issues will sit on two panels
and give two keynote addresses. The
speakers and their topics include:
• Morning Panel: “The ChickasawChoctaw Compact in Context”
• Sarah Hill, senior assistant attorney
general, Cherokee Nation
• Taiawagi Helton, professor of
law, University of Oklahoma
College of Law
• Morning Keynote: “Water Sovereignty
and Stewardship: The Historic
Chickasaw-Choctaw
Water
Settlement”
• Stephen Greetham, chief general
counsel and special counsel on water
and natural resources, Chickasaw
Nation
• Michael
Burrage,
managing
partner, Whitten Burrage Law Firm
• Afternoon Panel: “Justice and
Juxtaposition:
Environmental
Justice and Protest in Parallel”
• Taiawagi Helton, professor of
law, University of Oklahoma
College of Law
Afternoon Keynote: “The Impact of
Fracking on Indian Nations: A Case
Study”
• Walter Echo-Hawk, of counsel, Crowe
& Dunlevy
In December 2015, the OU Board of
Regents unanimously voted to elevate
Native American Studies from a program
to department status at the request of OU
President David L. Boren. Since 1994,
OU’s Native American Studies focus has
attracted and served students of diverse
backgrounds who are committed to using
distinctly Native American perspectives to
place the sovereignty of Native nations and
the cultures of Native peoples at the center
of academic study. In addition to a graduate

certificate in American Indian Social Work,
the Department offers bachelor’s, master’s,
and joint M.A./J.D. degrees.
Trial lawyer Alex Duncan joins
McAfee & Taft
The law firm of McAfee & Taft has
announced that trial lawyer Alex Duncan,
a former litigator in the White Collar and
Government Investigation Practice Group
of King & Spalding’s Washington, D.C.
office, has joined its Litigation Group.
His practice is focused on civil litigation,
including complex commercial litigation.
Duncan graduated with highest honors
from the University of Oklahoma College
of Law in 2015 and also holds a bachelor’s
degree in economics from the University of
Oklahoma. While in law school, he served
as the editor-chief of the Oklahoma Law
Review, worked as a research assistant, was
a member of the ABA Moot Court Team,
and was the recipient of seven American
Jurisprudence awards for academic
excellence. Duncan also worked as a
volunteer extern for Tenth Circuit Judge
Robert E. Bacharach and was named to the
Order of the Coif, Order of Barristers, and
Order of Scribes.
Riggs Abney Neal Turpen Orbison
& Lewis Welcomes William Andrew
“Drew” Edmondson to the Firm of
Counsel
Riggs, Abney, Neal, Turpen, Orbison &
Lewis is proud to announce that William
Andrew “Drew” Edmondson has joined
the firm of counsel. Drew brings 40 years
of legal experience and dedication to public
service to Riggs Abney, which includes
his service to the citizens of the State of
Oklahoma as the Attorney General and
District Attorney for Muskogee County.
While serving as Attorney General, Drew
Chaired the Southern Region of the A.G.’s
Association, the Consumer Protection
Committee, the Tobacco Enforcement
Committee, and was the recipient of
the prestigious Kelly-Wyman Award as
the outstanding attorney general in the
country. Since entering private practice
in 2011, Drew has continued to champion
important public causes and advocated for
a number of consumer protection matters.
The dedication of Riggs Abney to public
service is equaled only by its dedication
to our clients, making Drew a great fit for
the firm. Riggs Abney welcomes Drew to
the firm.
OU College of Law To Host Inaugural
Oil And Gas, Natural Resources, And
Energy Journal Symposium
The University of Oklahoma College of
Law will host the first Oil and Gas, Naural
Resources, and Energy Journal (ONE J)
Symposium Friday, April 7. This year’s
theme is “The Future of Oil and Gas Law
and Policy.”
The inaugural event will consist of three
panels featuring expert scholars from a
variety of institutions. The topics and
panelists include:
The Future of Domestic Oil and Gas Law
& Policy:
• Bruce Kramer, Jack F. Maddox
Professor of Law Emeritus, Texas

Tech University School of Law
• Patrick
Martin,
professor
emeritus, Louisiana State University
Paul M. Herbert Law Center
• Phillip Norvell, Arkansas Bar
Foundation
Professor
of
Law, University of Arkansas School
of Law
• David Pierce, Norman R. Pozez Chair
in Business and Transactional Law
and Professor of Law, Washburn
University School of Law
• Ernest Smith, Rex G. Baker Centennial
Chair in Natural Resources Law,
The University of Texas School of
Law
The Future of International Oil and Gas
Law & Policy:
• Owen Anderson, professor emeritus
and Eugene Kuntz Chair of Law
in Oil, Gas and Natural Resources
Emeritus, University of Oklahoma
College of Law and Distinguished
Oil and Gas Scholar, The University
of Texas School of Law
• John Lowe, George W. Hutchison
Professor of Energy Law, SMU
Dedman School of Law
• David Percy, professor and Borden
Ladner Gervais Chair of Energy
Law and Policy, University of
Alberta Faculty of Law
• Harry Sullivan, adjunct professor, SMU
Dedman School of Law and Texas
A&M University School of Law
Emerging Issues in Oil and Gas Law &
Policy:
• Keith Hall, Campanile Charities
Associate Professor of Energy Law
and director, Mineral Law Institute,
Louisiana State University Paul M.
Herbert Law Center
• Chris Kulander, director and professor,
f the Oil & Gas Law Institute, South
Texas College of Law Houston
• Tara Righetti, assistant professor of
law, University of Wyoming College
of Law
• Alex Ritchie, associate professor of
law and Leon Karelitz Chair in
Oil & Gas Law, University of New
Mexico School of Law
Established in 2015, Oil and Gas,
Natural Resources, and Energy Journal
(ONE J) is the first of its kind. The
journal publishes peer-reviewed articles
of the highest quality addressing legal
and business issues, practices and policy
developments related to the oil and gas,
natural resources and energy fields. ONE
J offers in-depth articles by academics,
practitioners and other interested scholars.
The journal is published as an online opensource publication made available free
of charge to subscribers. ONE J can be
accessed by visiting http://digitalcommons.
law.ou.edu/onej/.
OU Law is an international leader in oil
and gas, natural resources and energy law.
The school offers a J.D. certificate in Energy
and Natural Resources Law; a Master of
Laws in Energy and Natural Resources
through its John B. Turner LL.M. Program;
and an online Master of Legal Studies
in Oil, Gas and Energy Law. In addition
to holding the ONE J Symposium, OU
Law is host to the annual Eugene Kuntz

Conference on Natural Resources Law and
Policy, the largest conference focused on
oil and gas law in the nation.
Jesse Chapel elected to shareholder of
Andrews Davis
Andrews Davis is pleased to announce
that Jesse Chapel has been elected as a
shareholder of the firm.
Jesse joined the firm in February 2014
and primarily practices in the firm’s tax,
estate planning, business, and banking
departments. He helps clients with tax
planning and audits, structuring new business
ventures, documenting the purchase/sale
of businesses, drafting lease agreements,
preparing estate plans for complex estates,
and preparing loan documentation.
He is currently Chairperson of the Tax
Section of the Oklahoma Bar Association,
and is admitted to practice in the Oklahoma
Supreme Court, all Oklahoma District
Courts, the United States District Court for
the Western District of Oklahoma, and the
United States Tax Court.
Jesse obtained an LLM in Taxation from
the University of Florida Levin College of
Law. He was in the top 5% of his class at
the Oklahoma City University School of
Law and graduated summa cum laude. He
received an undergraduate degree in finance
from the University of Oklahoma. Prior to
becoming an attorney, Jesse worked five
years for the State of Oklahoma Office of
State Finance working on state budget issues.
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HISTORICAL AND THEOLOGICAL
FOUNDATIONS OF LAW
By Bill Graves
Noted Constitutional authority
John Eidsmoe has written a legal
classic on the origins and theological
foundations of law. The three-volume series is entitled Historical and
Theological Foundations of Law
(American Vision Press, 2011) in
which Eidsmoe demonstrates that
throughout history the laws of virtually every nation and every legal system, if not all, have had theological
foundations.
What is law and whence comes
its authority? Is it law because someone with a crown commanded it? Or
is it because a judge decreed so or a
legislature said so? Is it law because
a Higher Authority said so? What is
Common Law? When did it begin? Is
it relevant today? Eidsmoe answers
these and many other questions.
In Vol. One, Ancient Wisdom,
Eidsmoe examines the legal systems
of ancient societies. He notes that
Moses is “a colossus of history, the
consummate statesman and lawgiver….” Eidsmoe observed the influence of the Ten Commandments and
the Mosaic Laws on the Laws of King
Alfred the Great of England (about
890) which were a part of the basis of
the English Common Law. He also
noted how both British legal giants,
Sir Edward Coke and Sir William
Blackstone, held “Christianity is part
…..of our general laws, and (held)
all revealed or divine law, so far as
enacted by the Holy Scriptures to be
of universal obligation.
In Vol. Two, Classical and

Medieval, Eidsmoe noted the deficiencies of the Greeks, their gods
and their laws. Eidsmoe observes
that “Alexander the Great is as
famous for his ability to conquer
and build a great empire as for his
inability to govern it, just as Greek
political philosophy is as remarkable for its pristine beauty in theory
as for its utter failure in practice.”
However, Eidsmoe states how the
great Augustine pointed out differences between the city of man and
The City of God - the title of his
great classic. In the city of man, the
earthly city was created by self-love
reaching contempt for God while
the in the city of God, the heavenly
city was punctuated by contempt
for self. The earthly city glories in
itself while the heavenly city glories
in God. Man’s city loves its own
strength, shown in powerful leaders,
but the city of God says: “I will love
you, my Lord, my strength.”
Eidsmoe said Islamic law and
philosophy, allegedly based on the
will of Allah their God, is characterized not by faith, but by submission.
He states the purpose of the Crusades
was to help the Eastern Roman
Empire fend off Muslim aggression
and to regain people and territory
that had been lost to Islamic aggression. He states that “the Crusaders
never sought to conquer a single inch
of territory that had not been earlier
taken from Christians by Muslims
through Jihadic warfare.”
In Vol, Three, Reformation

and Colonial, Eidsmoe said the judges, scholars, philosophers and theologians who gave us the common
law believed the true Law of Nature
existed from time immemorial, having been created and decreed in the
mind of God. By 1500, the common
law had taken shape and Martin
Luther and John Calvin would sharpen the “Two Kingdoms” theory and
how they could function according to God’s law in a sinful world.
Simultaneously, John Locke, Charles
Montesquieu, Blackstone and others
articulated the common law and its
application to law and government
in a philosophy that was both rational and distinctly Christian. America
was a product of the Protestant
Reformation.
American historian
George Bancroft wrote that Calvin
was the virtual father of America
because at its founding the country
was two-thirds Calvinistic.
Eidsmoe had earlier written
Christianity and the Constitution:
The Faith of Our Founding Fathers
in which he documents America’s
Biblical and Christian foundations.
In the Declaration of Independence
God is mentioned four different times
and it is stated that our rights come
not from Government, but from the
Creator. The Constitution is dated
“in the Year of our Lord” 1787. The
Framers believed that Christianity
should be encouraged by the State 1
and that Christianity is, as Daniel
Webster said, a part of the law of the
land. 2 For 100 years after framing

of the First Amendment, the federal
Government sponsored the teaching
of Christianity. 3 The Supreme Court
early on supported the teaching of
the Bible and Christianity in education, 4 outlawed polygamy because it
is contrary to Christianity, 5 held that
America is “a Christian nation” and
that we have “a duty of obedience to
God’s will. 6
Eidsmoe work is a tour de
force and should be read by all who
wish to know and understand the true
origins of law.

(Endnotes)

1 Joseph Story, Com-

mentaries on the Constitution,
728; Vol. II, p. 630-631.

2 Edwin P. Whipple, The
Great Speeches and Orations of
Daniel Webster, 505, 530 (1993).
3 Robert Cord, Separation of Church and State: Historical Fact and Current Fiction,
(1982) 41.
4 Vidal v. Girard, 2 U.S.
127, 200 (1844).
5 Davis v. Beason, 133
U.S. 333, 343 (1890)
6 Church of the Holy
Trinity 143 U.S. 457, 471 (1892);
U. S. v. MacIntosh, 283 U.S. 605,
625 (1930).
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OATH PART TWO from PAGE 6
“It is
therefore ordered,
adjudged and decreed
by the Court that the
injunction should be
made permanent in
all things as set forth
in the conclusions
of law, and that
interveners’ petition
for mandatory
injunction is in
all things denied,
and costs are
assessed against
the defendants and
the interveners.
Exceptions allowed
to all parties.”

FILLING THE VOID from PAGE 13
and to experience the emotions of
winning and losing—to experience again that unique hand-shake/
embrace that competitors who are
friends share after a spirited match.
To know again that tired but satisfied feeling after three sets; to drift
off to sleep replaying (or imagining)
epic battles on the courts—time on a
tennis court is a very effective sleep
inducer.
But, at this time all my old tennis buddies (those still alive) had for
the most part, moved on and I did

On October 18 th , 1951, the
Oklahoma Supreme Court made its
decision affirming the trial court
(1951 OK 270). Chief Justice Ben
Arnold, a former Oklahoma County
District Judge, wrote the decision.
Justice Arnold “dispelled” any
possible misinterpretation of the oath
which referred to affiliation “with
any foreign political agency, party,
organization or Government, or with
any agency, party, organization,
association, or group whatever which
has been officially determined by
the United States Attorney General
or other authorized agency of the
United States to be a communist
front or subversive organization” by
stating this language referred to a

“list or lists” of “such organizations
in existence at the time of the
passage of the act which had been
prepared by the Attorney General
under governmental directive. Such
a list or lists are in effect made a
part of the oath by reference. It
must be assumed they are readily
obtainable.” (Italics provided for
emphasis)
The court buttressed that
statement with “It must also be
assumed that the Legislature
determined for itself that all those
groups (that are never identified in
the opinion) so listed by the Attorney
General, whether foreign or domestic,
were subversive organizations or
communist fronts.” (Italics provided

for emphasis)
That made me curious: what was
in the list? The details were not given
in the Oklahoma Supreme Court
decision.
Just wait until next month!
More fascinating legal history
to come! I’m not claiming that
“the list” wasn’t accurate, as I am
merely judging by the names of the
organizations, but it does make one
wonder when you read that “the
list” includes such organizations as
Abraham Lincoln Brigade, American
Committee for the Settlement of Jews
in Birobidzhan, Committee for the
Negro in the Arts, or the Committee
to Uphold the Bill of Rights. Maybe
the list was less than perfect?

not see a ready way to “re-enter”.
Here I introduce a new character. Another strong, capable female
to show me the way: my daughter,
Emily. Emily had been a ranked
junior player in the Missouri Valley
region of the USTA and had success
on her high school tennis teams.
She is, like her mother, athletically
gifted and played Division I volleyball in college. But she had not
played tennis since high school and
by the time of which I speak had
completed her undergraduate degree
and law school.
So I spoke to her of my renewed

interest in tennis and she said:
“Well, I’ll hit with you.” So in late
2012 I returned to the tennis courts
to hit tennis balls with my daughter, just as I had so many times
when she was a child. This phase
of the resumption of my tennis
pursuit passes quickly, with Emily
so regaining her former skills and
then surpassing them that she has
dumped me as partner or opponent
(not totally true as familial duty
compels her back on a court with me
from time to time).
At this time, I play tennis two
or three times a week with diverse

groups of players. Some are old,
some are young, some are not very
skilled, and some are very, scarily
skilled. But is all fulfilling—filling
that void.
What’s the point of all this history? Well, if you see some old fool
in the middle of his seventh generation of life flailing around on a
tennis court you will smile instead
of laugh out loud. Maybe you will
recognize that the object is not to
win the point or win the match, but
to compete, to play. Maybe you can
think about some voids you may
have and how you will fill yours.
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