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OCBA Nominations & Election
Committee Announces Candidates

P

resident-Elect David Cheek, serving
as Chair of this year’s Nominations &
Election Committee, has announced
the slate of candidates approved by the Board

2017 Golf Tournament
Captain Gary Chilton.

of Directors.
Ballots will be mailed the first week in July
and should be returned no later than July 31,
2017. Election results will be announced in

August and elected officials will take office
September 1, 2017. The candidates and their
qualifications are listed here:
See NOMINATIONS PAGE 14

A Perfect Day to be on
the Golf Course
By Brandon Kemp
The 2017 OCBA Annual Golf Tournament
was held on June 5 at Twin Hills Golf &
Country Club.
Tournament Captain Gary
Chilton was heard saying, “It just doesn’t get
any better than to be on the golf course on a
beautiful day.” Blue skies, puffy white clouds,
temperatures in the low 80s and a terrific
course made the players happy and anxious to
compete.
This year ’s featured charity was the
Family Junction Youth Shelter, a part of Youth

Services of Oklahoma County, Inc. YSOC
President & CEO Kami Kykendall attended the
awards ceremony following the tournament.
She thanked the golfers and sponsors for the
support they give to the kids of Oklahoma
County. President Barbara Swinton assisted
Captain Chilton in handing out prizes at the
ceremony. A special thank you to Glenda
Brown and Penny Cook for overseeing the
Hole #2 Contest.
See PERFECT DAY, PAGE 8
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From the President

In the Good Ol’ Summertime
By Judge Barbara
Swinton
Summer is here!
We have survived
May – the season of
tornados and the end
of the Legislative
session. Sine Die –
the last Friday in May is the required day
for the Legislative term to end – and it
has come and gone and our third branch
of government in alive and well and the
Judicial Nominating Commission and
the OBA remain intact!
We just held the OCBA golf tournament and had a beautiful day with
sunshine and low 80s temps. It was just
the right weather for golfers to enjoy a
day on the links and a great opportunity
to interact away from the courthouse
and office. Thank you to all the hole
sponsors and sustaining supporters. We
had a great turn out and you can see the
winners of all categories in this month’s
Briefcase!
The legislative session was not so
sunny but the budget hole was filled and
the Judicial Nominating Commission
was not modified by legislation. The
JNC is very busy filling vacancies on
the bench. If you know any of the members of the JNC, you might send them a
note of thanks for all their hard work in
helping the Governor appoint quality
judges in Oklahoma. Speaking of
quality judges, Congratulations to
Judge Ogden and Judge Haralson
for joining the District Judge
bench. Oklahoma County is edging toward a full slate, which
should occur when the two new
Special Judges are selected to
fill the seats of Judges Ogden
and Haralson.
We will next gather as a
group for our annual OCBA
Awards Luncheon on June
16th at the Oklahoma Sports
Hall of Fame. Tickets to
this fun and inspiring event
are available for $35.00.
We will honor the 50 and
60 year members of the
Oklahoma County Bar and
present them with a commemorative pin. This year’s
list includes many who are
active at the courthouse and in
the OCBA.
As summer approaches, I
return to my mantra of “What
can you do for our county bar?”
Well, here is an idea! As the jury
term winds down for the summer,
please think about the summer law
school interns and any opportunities
they might have to sit in on trials
you have scheduled. Civil Procedure
and Trial Practice classes are much
more relevant when it comes with a
frame of reference of “what really hap-

pens’ in the courtroom. As my Pretrial
Litigation students have told me in the
past, the jury selection process is much
easier to prepare for if you see Voir Dire
conducted by an experienced attorney
or two. Even if you don’t take on a
formal role as a mentor, remember to
give of your time and talents to the next
generation of lawyers to see how the
practice of law should look and share
your love of the law with those that will
join our ranks soon.
In other news, I was honored to speak
to the Central Oklahoma Association
of Legal Assistants and to present the
Paralegal of the Year Award to Wanzelle
Beck. She assists attorneys at Crowe
& Dunlevy in the Corporate &
Securities, Healthcare and
Nonprofit/Charitable
Foundation Practice
Groups.
She has
been employed with
Crowe for forty-five years!
She also gives
back to the
profession
b y

teaching CLE and training other paralegals in the firm and helping raise a number of attorneys as well! Like me, I know
many of you were raised by experienced
legal assistants and legal secretaries to
learn how to practice law of we learned
how to find the law in law school. Thank
you Wanzelle for all you do to make your
attorneys look good!
As always, it is a great honor and privilege to serve on the leadership team of
this great organization and I hope you
enjoy your summer and have a safe
and celebratory Fourth of July!
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Stump Roscoe
STUMP ROSCOE
BY
Roscoe X. Pound
Dear Roscoe: Here’s a new one for
you. Settlor established a trust, leaving
all property to his five adult kids equally.
The trust form itself was purchased on
line. A provision in the trust states that,
after the Settlor’s death, any four of them
could vote to change a provision. One of
the kids is in a volatile relationship . At
issue is access to a condo in Hawaii. Four
of the children literally voted the fifth “off
the island.” Kosher?, C.C., OKC, OK.
Dear C.C.: Nothing new under the sun.
As to “kosher,” when I think “Hawaii” I
think luau. I think luau and I think “pig”,
which of course takes me into non-kosher
territory. And I see the majority’s action
headed for that very same territory. I’m
a bit hampered by not having the actual
document, but let’s break it down to general rules as reflected in a decision by the
Maryland Court of Appeals last month in
Vito v. Grueff. Internal punctuations and
citations deleted.
Settlor left all property to his four kids.
One provision gave the beneficiaries the
right to modify if 75% of them agreed.
In this case, as in yours, three of the kids
voted to cut out the fourth. Litigation
ensued. The trial court held the exclusion
vote valid and, because she had been cut
out of interest by the vote, the outcast
sister lacked standing. A special court of
appeals reversed
The Court of Appeals reversed. It
started out by noting the intent to create a
trust must be definite and particular.” At
common law, there is a presumption that
beneficiaries do not possess the power
to modify a trust. Although a beneficiary
may be expressly granted the power to
amend the trust, at common law, neither
some nor all of the beneficiaries have
an implied power to modify the trust.
When interpreting a trust, “[o]ne of the
fundamental rules of construction is that
the intention of the settlor must govern if
consistent with the rules of law, and this
intention must be gathered from the entire
instrument.”
“In this case, taking into account the
language of the entire irrevocable trust,
we hold that the plain language of Item
Tenth does not grant authority for three
beneficiaries of the trust to remove the

fourth beneficiary, and that the irrevocable trust clearly demonstrates Vito’s intent
for the trust to benefit his four children—
the four beneficiaries—equally. In other
words, Amendment V—in which three
of the four beneficiaries purported to
divest the fourth beneficiary, Candace—
was impermissible under the terms of
the irrevocable trust. Item Tenth does not
provide 75% of the beneficiaries with the
power to divest the remaining beneficiary.
Although Item Tenth gives 75% of the
beneficiaries authority to revoke, alter, or
amend the terms of the irrevocable trust,
an interpretation that grants three beneficiaries the power to divest the fourth beneficiary would directly contravene Vito’s
express intent, as ascertained from the
language of the irrevocable trust, which
was that the irrevocable trust benefit his
four children equally.”
Dear Roscoe: I prepared a will for
a couple. Later, we redid the will and
established a revocable trust to avoid
probate. In 2008, the husband died. I
met with the widow and redid everything
again in light of his death. Last year,
with my client in end stages of a terminal
illness, I met with client and her son. We
discussed changes to her estate plan, the
most significant favoring of this son over
his sisters. I asked him to return to the
waiting room, and discussed it with client
one-on –one. She was leaning towards
these changes based upon her son’s caring for her. I prepared a draft for her
review. A few months later I got a call
from the son one evening wanting me to
come over to the hospital with a notary so
she could execute the new will. I couldn’t
do that. I stopped by the hospital the next
day. Client seemed a bit confused and
could not recall receiving the draft. I told
her I’d return the following day but she
passed that night. I’ve received a demand
letter from the son’s lawyer stating I was
liable negligent loss of inheritance. Is
that even a thing? J.M., OKC, OK.
Dear J.M.: Kudos on your factual summary. Negligent loss of inheritance is, in
fact, “a thing.” the most well-known case
probably being the California decision
of Lucas v. Hamm. There, disappointed
heirs sued an attorney for negligent preparation of a will. Given a failure to follow
the Rule Against Perpetuities, the court
vacated the will and left the heirs to their

intestate shares. On appeal, the court
noted, in fact, that an attorney could be
held liable for the negligent preparation
of estate plans or documents. However,
the court also found that California’s
arcane ROP had so many “pitfalls for
the unwary” that the lawyer in question
could not be held liable for his reasonable
educated guesses.
All these cases involve the negligent
preparation of actual estate documents.
But can an attorney be held accountable
to potential heirs. Not likely. Your case
is not about negligent drafting but the
absence of any drafting. I should think
courts loath to impose a duty to prospective beneficiaries of undrafted, unexecuted
wills. It would undermine the duty of loyalty to clients and invite claims premised
on speculation regarding the testator’s
intent. For example, might a duty to prospective beneficiaries pressure attorneys
to promptly or summarily execute a will to
benefit the prospective beneficiaries? If
so, it runs counter to their duty to ensure
testators have sufficient time to consider
the disposition of their property. Indeed,
attorneys could even be left in the position
of pushing testators to execute their wills
hastily. Krawczyk v. Stingle, 543 A.2d
733, 736 (Conn. 1988). Likewise, imposing a duty to prospective beneficiaries of
undrafted, unexecuted wills could invite
claims premised on improper speculation
regarding the testator’s intent. This risk
is particularly high in the estate-planning
context because the primary witness who
could speak to intent is deceased when a
claim is made. Even if a testator has made
note of his or her intent through declarations to relatives, friends, neighbors and
the like, that intent may change over time
during the estate-planning process.
Sandy remained unsteady on her feet.
With Aubrie’s assistance I walked her
out of the church. Her former in-laws
had clustered on the top step, glaring
dolorously down at us as we descended
the steps. I could almost feel the radiant
heat of their hateful glares. I took one
look at them as we reached the sidewalk.
The men wore dark suits and matching
fedoras. Their mother wore a basic black
dress and gave off a definite vibe of someone you should not but an apple from.
Policemen parted the sea of well-wishers,
pickets, gawkers and Fourth Estaters, giving us a clear path to my car

A Matter of Words

The road show that I found when
I first arrived this morning had disappeared. Still filling their faces at the
reception no doubt. I had no doubt Sandy
couldn’t endure that event. She offered
no resistance as we moved her directly
out of the church. Aubrie and I helped her
to the front door. I then excused myself.
The door I’d kicked in on Monday had
not been replaced, though a helpful neighbor had hung a tarp against the elements
but it provided no security. I would attend
to that.
Halfway down the walk I heard a
banshee wail from inside. It actually
raised some goosebumps. I bolted the
front steps, flinging open the door. Aubrie
struggled to bring an inert Sandy to the
sofa and lay her down. I looked a question to Aubrie, which she answered with
a perplexed shrug.
“We stepped in here and she screamed
and swooned,” Aubrie said. “Everything
looks OK.”
Indeed it did. Then I called to mind
the room when I came to pick her up. The
TV and an easy chair had traded places.
On a shelf of Hummel figurines, all the
ones depicting little girls had turned their
backs. I went into the bathroom to get a
cold washcloth and immediately sickened
up. Across a full-length mirror someone
had scrawled, in red nail polish likely
Katie’s:
Poor Mother your sole is filthy
inside you Better drink some Bleech.

Johnson & Biscone
w w w. o k l a l e g a l . c o m

Oklahoma’s Top-Rated
Lawyers Since 1995
Martindale-Hubbell®

By Jim Croy
Part I of an Opinion
We have all heard the quote, “I may disagree with what
you say, but I will defend to the death your right to say it.”
However, it seems that this version, so often quoted and
repeated as the bulwark of the freedom of speech, was in fact
truncated. Apparently, the entire quote reads:
I may disagree with what you say but I will
defend to the death your right to say it, unless
you are quoting Adolf Hitler in a high school
yearbook. Then, buddy, you are on your own.

Graduating seniors from Bishop McGuiness High School
provide quotations to be inserted with their photographs in the
yearbook, and this year a senior chose as her quotation the
following: “If you want to shine like the sun, first you have
to burn like it.” The quotation has been attributed to Adolf
Hitler and is supposedly contained in Mein Kampf. It appeared
directly under a quote from Anne Frank, which accompanied
the photo of a different graduating senior. It has been widely
reported that Principal David Morton sent a letter of apology
to the parents stating, in part, that the school is purchasing
See MATTER OF WORDS, PAGE 17

Personal Injury
Workers’ Compensation
Social Security Disability
1-800-426-4563
405-232-6490
The Hightower Building
105 N. Hudson, Suite 100
Oklahoma City, OK 73102
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And The Court Said

An Olio of Court Thinking
And the Court Said .

.

.

A n O lio of C ourt
T hinking
by Jim Croy

June 11, 1917
One Hundred Years Ago
[Excerpted from: Shaw v State, 1917
OK CR 123, 165 P. 617.]
Shaw was convicted in the district
court of Comanche county on a charge
of larceny, and his punishment fixed at
imprisonment in the state penitentiary
for a term of two years. To reverse this
judgment, he has brought this appeal.
The proof offered on behalf of
the state tends to show that Priscilla
Scott, a negro woman living in Lawton,
Okla., owned a red calf about three
months old; that she had loaned the
same to a neighbor, who had tied it
with a rope near his house in Lawton;
that on the night of September 17th
the calf was stolen; that the calf was
found at the home of the plaintiff
in error in the mountains about 25
miles from Lawton; that plaintiff in
error was seen about 2 o’clock in
the afternoon driving a wagon in the
direction of his home with the calf
in question in the wagon. That after
reaching home, this calf, together with
two or three others, was offered for
sale to different neighbors; among
them, Deputy Sheriff W.T. Herring.
The calf was kept in a pasture along
a public highway. When prosecuting
witness went to the place and claimed
the calf, she was told by the plaintiff
in error that he had purchased it from
a negro man in Lawton and that he
had paid $8 for it. He would not give
it up, so she instituted a replevin suit.
A redelivery bond was executed by the
plaintiff in error, and the calf retained
by him until such time as investigation
showed conclusively that the calf had
been stolen from the negro woman. It
was then returned to her by him.
At the close of the state’s
testimony, a demurrer to the evidence
was interposed and a motion requesting
the court to advise the jury to return a
verdict of not guilty on the ground that
the evidence failed to establish the
crime of larceny against plaintiff in
error. This motion was overruled, and
exceptions reserved.
The plaintiff in error took the
witness stand in his own behalf and
introduced a number of witnesses. He
testified that he bought the calf at a
certain place in Lawton from a negro
man; that the negro man helped him
load it in the wagon; that he paid $8
for it and hauled it home; that he did
not steal it and did not know that it
was stolen; that he left Lawton about 2
o’clock in the afternoon. He introduced
a number of witnesses who testified
that they saw him on his way home,

one or two of whom testified they
tried to buy the calf from him; that
he told them he bought it in Lawton
and had paid $8 for it. He offered
other testimony to the effect that he
had tried to find the negro from whom
he purchased the calf, but had been
unsuccessful.
The propositions urged in the
brief are based upon the contention
that the court erred in overruling the
demurrer to the evidence and refusing
to advise the jury to bring in a verdict
of not guilty, and that the verdict and
judgment are contrary to the evidence.
We think that the court should
have sustained the demurrer to the
evidence and should have discharged
the plaintiff in error at the close of
the state’s testimony. The only thing
established by the state’s testimony
is the fact that the plaintiff in error
was in possession of this calf 25 miles
away from Lawton; that it was held
in a small pasture near the home of
the plaintiff in error in full view of
the public highway; that it had been
offered for sale to the deputy sheriff
residing in the community and others;
that he hauled it from the city of
Lawton to his home in the daytime
along the public road with no apparent
effort at any time to conceal the same
or to mislead anyone as to his claim of
ownership.
The possession of stolen property is
always a circumstance to be considered
in connection with the charge of
larceny, but possession of a stolen
animal alone is not sufficient proof
of the crime to warrant a conviction
when a reasonable explanation of the
possession of the same is made and
the circumstances tend to support the
explanation. . . .
The proof offered by the state
fails to disclose conduct on behalf of
the plaintiff in error which indicated
that he had stolen this calf. It would
be unreasonable to believe that a man
would drive into a city the size of
Lawton, steal a calf in broad daylight
and haul the same home, stop along the
road and talk to different individuals
concerning the calf, then place it in
a pasture near a public highway, and
send for a deputy sheriff and offer to
sell it to him.
In our judgment, the court should
have sustained the demurrer and motion
to advise the jury to return a verdict of
not guilty. The verdict and judgment
are contrary to the evidence.
June 3, 1942
Seventy-Five Years Ago
[Excerpted from Rickey v State, 1942
OK CR 92, 126 P.2d 753.]
The defendant, Harold Rickey, was
convicted in the district court of Garvin
county of the crime of seduction, and
sentenced to serve one year in the State

Penitentiary and pay a fine of $200.
The statute under which the defendant
was convicted provides:
“Upon a trial * * * for having,
under promise of marriage,
seduced and had illicit
connection with an unmarried
female of previous chaste
character, the defendant cannot
be convicted upon testimony
of the person injured unless
she is corroborated by other
evidence tending to connect the
defendant with the commission
of the offense.”
The defendant admits the illicit
relations had with the prosecutrix, but
claims there was never any promise of
marriage; while the prosecutrix testified
that they had agreed to be married and
that she had submitted to his embraces
because of the promise of marriage.
The acts of sexual intercourse being
admitted, the sole question presented for
consideration of this court is whether
there has been sufficient corroboration
of the testimony of the prosecutrix to
the promise of marriage.
The prosecutrix testified at the
time of trial that she was 20 years of
age. That she started going with the
defendant while they were students in
Pauls Valley High School in 1936, and
that they kept company continuously
since that time until about April 1,
1939, at which time, the prosecutrix
being in a pregnant condition, the
defendant fled from his home in Pauls
Valley and did not return for about six
months, at which time this criminal
action was instituted.
The defendant was about three years
older than prosecutrix. She testified
that a few months after she and the
defendant commenced going together
he spoke often to her of marriage to
her, and that she told him she was not
old enough to marry and wanted to
finish high school. That the defendant
wanted her to marry him and go live
with his family. That she agreed to
marry the defendant as quickly as she
finished high school. That they had
sexual intercourse together in 1937
and continued such relations at various
periods of time until she became
pregnant in October, 1938. That on
Thanksgiving Day in 1938, after she
had become pregnant, she ate dinner at
defendant’s home with his family, they
went to Ardmore to a football game that
afternoon, and she returned to his home
and ate supper with him that night.
That they fixed the marriage definitely
for January 10th at Ada, Okla., but
that defendant got mad at her because
she did not eat Christmas dinner at his
house with him and refused to go ahead
with the marriage on that date. That
defendant brought her some medicine
to take for the purpose of procuring
an abortion, and just before defendant
fled, about April 1st, he gave her $25
and told her to go to Oklahoma City

and procure an abortion. That in the
month of July a girl baby was born
to her and that the defendant, Harold
Rickey, is the father of the child.
She further testified that she had
never had sexual intercourse with any
person other than defendant and did
not go with any other person during
the three years that she was going with
the defendant, except for two or three
months in the spring of 1938, during a
“bust up” with defendant, she had some
dates with a young man by the name of
Giddens.
The prosecutrix told of several
gifts which she had received from
defendant. Included among these were
a house-coat, football sweater, wrist
watch, and an engraved locket with the
names “Leta and Harold” on a couple
of hearts with an arrow connecting the
names. The proof further showed that at
one time in 1937, when prosecutrix was
confined to hospital because of illness,
the defendant visited her daily and
brought her flowers on each occasion.
The father of prosecutrix testified
that defendant had kept company with
his daughter during the period of time
related by prosecutrix. That he, together
with the sheriff, went to see defendant
after he learned Leta Mae was pregnant
and talked to defendant; the defendant
“acknowledged that he was the author
of her condition.” That defendant said
he was not able and did not want to
marry Leta and said he had gotten some
medicine for her to cause an abortion.
Mrs. Tompkins testified that
defendant spent a great deal of his
time during 1937 and 1938, and up to
February, 1939, calling on her daughter;
that he gave her many presents. That as
soon as the defendant found out that
witness and her husband had learned
of her daughter’s pregnancy he quit
coming to their home.
James Cochran testified on behalf
of defendant that he was a pal of
defendant and had been on the football
team with him at Pauls Valley. That
he was frequently in the company of
defendant and prosecutrix during the
years 1937 and 1938. That he was not
present when the date of January 10,
1939, was fixed for their marriage.
He did not ever hear defendant ask
prosecutrix to marry him, but he did
hear the prosecuting witness say,
many times, “Let’s get married,” but
defendant did not ever, in his presence,
indicate that he wanted to marry her.
Louis Ray Butler testified that
he was 23 years old and had known
defendant and Leta Mae Tompkins for
several years. The testimony of this
witness was similar to that of James
Cochran.
The mother of defendant testified
on direct examination that she knew
of her son visiting with Leta Mae
Tompkins and that she had visited at
her house a few times. That neither
Leta nor Harold had ever said a word to
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her about any contemplated marriage.
However, on cross-examination, the
question was asked: “Harold had
told you he wanted to bring Leta
Mae home and help you and marry
her,” and the witness answered, “Yes,
sir.” The witness further identified
a letter which she had written to the
prosecutrix after her son had left. In
this letter she expressed sympathy for
the condition of prosecutrix. Among
other things stated in the letter appears
the following: “As to his marrying, he
had talked of it many times but never
seriously, I thought, and as to his
marrying and bringing any girl here to
help me, I would positively not permit
him to do such. It would not be fair to
the girl.”
The defendant testified that he
had been dating prosecutrix for two
and one-half or three years; that, he
would go to see her two or three times
a week, “sometimes more frequently
and sometimes not so often.” That
in 1938 prosecutrix also went with
Gorneau Giddens. That in May, 1938,
prosecutrix told him she was pregnant
and asked him for money to procure an
abortion and he gave her $17.50. That
he thought she spent the money for new
clothes. Defendant admitted having
illicit relations with prosecutrix and
admitted giving her money in April,
1939, for the purpose of procuring an
abortion. Defendant specifically denied
that he ever promised or intended to
marry prosecutrix but stated that he
left his home in April, 1939, for fear
of personal violence from prosecutrix’
folks and remained away for five and
one-half or six months. He admitted
giving prosecutrix the gifts which
have been above enumerated, and also
a rug which he procured at the Fat
Stock Show at Fort Worth, and many
other lesser gifts, including flowers
and candy.
Several witnesses testified to the
good reputation of the defendant in the
community where he resided.
This court has had occasion many
times to consider cases similar to the
instant case. In Butts v. State, 12 Okla.
Cr. 391, 157 P. 701, it is held:
“In a prosecution for seduction
under a promise of marriage,
it is not necessary that the
promise should have been
expressed in any set form or
in any particular language.
It is sufficient if language
was used which implied such
a promise, and was intended
to convey that meaning, and
was, in fact, so understood by
the prosecutrix.”
***
We have given this case very
careful attention and have come to
the conclusion that the actions of
the defendant toward the prosecutrix
corroborate her testimony, and that
the sexual relations were indulged
in because both parties contemplated
marriage. The attention which the
defendant paid to the prosecutrix
while she was in the hospital, the

frequent bestowal of gifts, the taking
of her to his home for visits, are very
strong circumstances which convince
us that these two young persons were
infatuated with each other. We think
the record supports the conclusion
that the defendant, at the time the
sexual acts were commenced, actually
intended to marry the prosecutrix.
During the two-year period that these
acts continued and which they had to
wait until the prosecutrix had finished
high school, something occurred to
cause the defendant to lose the love
and respect which he formerly held
toward the young girl.
He is the father of her child.
He sought to evade the legal and
moral responsibility which was his in
flight. This court places no credence
at all in the attempt of the defense to
inferentially show that one Giddens
might possibly have been the father of
the child. While, naturally, this court
holds sympathy for the parties who will
be affected by the incarceration of this
young man in the State Penitentiary,
we can hold no sympathy toward the
act which was committed. As stated in
Cluck v. State, 9 Okla. Cr. 580, 132 P.
932:
“There was no blacker and
more deadly treachery in
the heart of Judas Iscariot
when he betrayed the Savior
of mankind with a kiss than
there is in the heart of the
seducer, when in the sacred
name of love he violates the
body and crushes the soul of
his unfortunate and trusting
victim, merely to gratify his
base animal passion.”
While the corroboration in this
case is not what might be termed
as overwhelming, it is sufficient to
require the case to be submitted to the
jury for their consideration. There is a
clear conflict in the evidence, but it is
a well-settled rule of this court that the
jury is exclusive judge of the weight of
the evidence. The defendant was ably
represented and the record discloses
that his counsel have not overlooked
any point which might benefit his
cause. A jury of local citizens who
heard the evidence has spoken. No
claim of passion or prejudice is
presented or shown and the verdict
should not be disturbed.

Book Notes

Opening Doors
Tom Lindley, Full Circle, 2016,
Hardback, 232 pages, $24.95
By Bill Gorden
There are many reasons to acquire this book.
First, is inspiration. The lives briefly profiled
here are all inspirational, though in a variety of
ways. From Artist Greg Burns to football great
Jim Riley, each story is unique, but each contains
the same thought: triumph of the spirit over perceived negative odds.
Second, these people are or have been
Oklahomans, people we are somewhat familiar
with as a face or name, or perhaps closer. Either
way, the stories are likely to take you a little
deeper into the struggles and successes of each.
Third, this is a work published by Full
Circle, also a down-home go-to place for literature and general reading, especially when it
comes to our home state. Also, this is a paper
and glue book, one which can be toted to a
sandy beach, propped up, and enjoyed.
The stories are engaging, well written,
and of a wide scope so that the casual reader
will find something to enjoy, or more than one
something. If you are an Oklahoman, get this
book. If you are not, get it anyway, so you can
understand the “bootstraps” approach we start
with, and the “Neighbor” approach we try to live
by.
Older Books, persistent ideas. For the rest of
the summer, there will be highlighted here books
which have persistent messages, which were
also important when first published.
The Caine Mutiny
Herman Wouk,
Doubleday, 1950 Hardback, 498 pages

3000 INSURANCE GROUP

BUSINESS INSURANCE
Business Owner’s Policy,
Directors and Officers,
Earthquake, Flood, Commercial
Auto and Workers’ Compensation

June 14, 1967
Fifty Years Ago
[Excerpted from Pate v. State, 1967
OK CR 100, 429 P.2d 542.]
The plaintiff in error, Whit Pate,
who shall hereinafter be referred to
as defendant, was subpoenaed before
a Grand Jury in Oklahoma County,
Oklahoma; called for the purpose of
investigating purported bribery and
“pay-offs” in connection with a horse
racing bill presented to the Oklahoma
Legislature.
Defendant refused to answer
questions propounded to him before
the Grand Jury on the grounds that
See OLIO, PAGE 18

Sometime after World War Two, writers
began to write a version of that war different
from the rah-rah writing prevalent when the
conflict was in doubt. Books, (most turned into
movies), such as From Here to Eternity and The
Naked and the Dead were more realistic about
the real human interactions in such a conflict.
America was now the Giant on the world stage,
a sudden development, and writers had to catch
up to that reality.
The book in question can seem a bit
of a slog, but in the ‘50s novels could be
big and meaningful without embarrassment.
While clearly a period piece, made memorable
by Bogart’s film representation of the Navy
Commander figure, this work has much relevancy today.
The main question in the book is about
command, and the issue of what happens when
the commander seems to be losing mental
capacity. The limits of intervention, the costs of
possible intervention, the inertia of bureaucracy,
the need for secure, uninterrupted authority are
all laid bare here. There is some criticism of the
military, which was in vogue in some corners
of literature at that time, but that is not the main
story. Wouk wrote his long paean to the Navy
in two large volumes, but he wrote this first.
This is more of a summer-long read, not a beach
read, and parts go slow. However, you may find
parts of it to be “ripped from today’s headlines”.
Don’t just watch the movie…there’s more.

ANSWERS.
ACCESS.
ACCOUNTABILITY.

PERSONAL INSURANCE
Life, Health, Disability, Auto,
Earthquake, Flood, Homeowner’s,
and Personal Umbrella

405.521.1600
info@3000ig.com
3000iG.com

EMPLOYEE BENEFITS
Health, Dental, Life, Disability,
and Vision

A collaboration of Alexander & Strunk
and Beale Professional Services

3000 INSURANCE GROUP
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Memories of the Life and Times
of Judge Vicki Robertson
twenty years ago, and Vicki never went
to a course there again. I have probably
been back every other year since and
always meet someone who remembers
Vicki (fondly, of course) from that time
twenty years ago. Amazing, right?  Vicki
Robertson is simply “Unforgettable”, and
we all lost someone very special when she
left this earth.

to night law school and practiced law
before becoming judges; we both retired

Judge Patricia Parrish:

Past President Robertson &
Judge Bryan Dixon

A

private memorial service
was recently held commemorating the life of
Judge Vicki Robertson.
Judge Robertson, fondly
known as “Judge Vicki” to many, passed
away on December 5, 2016, after a
long and courageous battle with cancer.
Judge Vicki was a force of nature with
and larger than life itself. Much could
be said about her accomplishments, but
perhaps the best way to acknowledge her
is through the words of those who knew
her well.

ing decisions and players for the Thunder.
Judge Robertson was truly inspirational,
greatly admired and deeply missed.

Judge Lisa Davis:
Judge Robertson was always “Judge
Robertson” to me, not “Judge Vicki.”
While I enjoyed the opportunity of joining her on the bench in 2009, and Judge
Robertson was always welcoming to me,
she was such a force to be reckoned
with, that I was pretty intimidated by her.
After she retired and started her courageous battle against cancer, our friendship
grew. We both loved OU, Thunder and
endured cancer. She fought so courageously, day after day, and maintained
such a positive outlook and her great
sense of humor. Judge Robertson was
always up to date on the latest scores and
strategies of OU, both in football and basketball, and quick to opine on the coach-

Judge Vicki playing the role of “Vanna” at
the Golf Tournament Awards

Judge Roma McElwee:

My friend, Vicki, is someone I love and
will never forget. We worked, travelled and
played together for more than 20 years. We
were founding members of the “BENCH
BABES”, a group of female judges who had
lunch together every Thursday (Chicken K
Bob day) at Harvey Street Grill and discussed everything imaginable. Vicki and
I went to the National Judicial College’s
three week General Jurisdiction course

Judge Robertson was many things to
many people. Foremost to me she was
a friend, but she was also a mentor,
colleague, and confidante. One of my
favorite memories about Vicki occurred
in 2007.  Vicki was Presiding Judge
of Oklahoma County and I was Vice
Presiding Judge. The OCBA was sponsoring a fundraiser for Legal Aid. Judge
“OU” Vicki challenged me, Judge “OSU”
Patti, to help with the cause. The challenge was that if OU fans raised the most
money for the cause I would wear an OU
shirt, and if OSU fans raised the most
money Vicki would wear an OSU shirt.
Well, OSU raised the most money, but
Vicki cried “penalty” arguing the OSU
money was donated after the cutoff time
for donations. In the spirit of compromise, we agreed we should both don our
respective shirts and declare Legal Aid
the overall winner. Vicki once said to
me that she was most inspired by people
whose faith and abilities allow them to
endure tragedies. Vicki, your faith and
ability to endure the tragedies you experienced the last several
years of life is a continuing inspiration to
me. Rest in peace,
dear friend.

Skier Vicki in Aspen
about the same time and shared some
vacations together; we were both fans
of and season ticket holders for “our”
OU and Thunder teams. But the diversity began when we stepped onto any
athletic field. Vicki was a true athlete---I can’t tell you how many times she
threw snow in my face skiing; I never
outdrove her on the golf course and I
couldn’t even emulate her putting BUT,
nevertheless, she was always the teacher
and would attempt to help me improve
with helpful hints and she never became
impatient. She was always cheerful
and humorous and made all around her
smile and laugh. What an example for
us all.

Judge Barbara Swinton:

My friend Vicki was first appointed
to the special bench in April 1996. I
joined her in November of that year.
We were colleagues on the special
bench for several
years, until we moved
to District Judge
spots. We formed
a lunch group with
other Judges and
were called the Bench
Babes! We met every
Thursday for lunch
with Nancy Coats,
Roma McElwee,
Carol Hubbard and
Nan Patton. Many
ge Vicki problems were
Jud
&
an
odm
Go
bi
De
,
fey
Nancy Parrott, Greg Mahaf
at Holiday Reception 2000 solved during these
lunches, but her
great sense of humor and strong work
Judge Reta Strubhar:
ethic is what I remember best about
Judge Robertson. That and her ability
Vicki and I were friends for many years. to walk 6 floors to her office carrying
Our lives were so similar----graduating
her 6 pack of diet coke! I still have the
high school in an “oil” town (she from
OCBA article about her love for OU
Ponca City and me from Bartlesville);
and mine for OSU from the Briefcase,
we both went to college and became
titled “Bedlam on the Bench”. After
high school teachers; we both went
her retirement, we formed another
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group, this time for dinner with active
and retired judges and I so enjoyed
Vicki’s view on life. Her illness caused
a major life change for me and many
others in that I try to live for the
moment and enjoy the time with my
loved ones, because she showed us the
important things in life – doing work
you love and enjoying time with family
and friends.

Judges D
ixo
at Holida n and Robertson
y Recepti
on

Golfer Vicki at 2011 Golf Tournament

cki with
CLE Speaker Vi
Harry Wood

David Ogle, Judge Vicki &

Mack Martin

Bill McAlister w
ith Judge Vicki
at 2003 Bench
& Bar Conferen
ce

Bill Conger, Judg
e David Russell
with
President-Elect
Robertson

son & Marilyn

rt
President Robe

Staats
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CHOOSE TO MAKE A DIFFERENCE

Old News
Excerpts from OCBA News:

O ctober 1978,
P art 3

Drivel From
Kivel
By Franklin Jay Kivel
Retyped and Republished
By Geary L. Walke
(Surely, our friend Michael
Brewer, who has written many
“tekkie” articles
for The Briefcase used this article as his model)
My friends in the financial
community reacted with alarm at
the recent decision by the U.S.
Comptroller of the Currency which
sets the stage for branch banking in
Oklahoma.
I don’t understand their concern. We have branch banking here
already. Thanks to computers, you
can walk into a McDonald’s and,
while waiting for your Big Mac,
have the girl behind the counter
wire rubles to Seattle.
In the Liberty Concourse, you
find men huddled in an alcove at a
computer bank. When I first saw
this phenomenon I got in line thinking it was a peep show.
The other day, I took my savings passbook and a $39.04 check
into Local Federal for deposit. The
teller put my book into a slot in
what appeared to be a typewriter.
The machine began to go “Rat-TatTat.” She pulled out my passbook
and the machine continued going
“Rat-Tat-Tat.” I asked her why
the machine was still working after
she’d removed the passbook. She
said it was telling another machine
in the basement that Local Federal
had $39.04 more to loan that anesthesiologist on his new home in
Quail Creek.
The teller then inquired whether I wanted a long-stemmed or
short-stemmed French lead-crystal
goblet from my last deposit so I
took the former. They will go nicely with the cast iron skillet from
First Western Savings. It takes our
entire family to lift that skillet onto
the stove.
I guess we’re lucky here in
Oklahoma City. One reads how foreigners are buying up banks around
the country. I have no doubt but
that our day will come. I wonder
what gifts they’ll give for deposits
at the Dubai Bank of Del City?
Will it compare with the premiums
offered by the Nippon Bank of
Nichols Hills?
And imagine the television
commercials - - “You’re not alone,
you’ve got the Ja Wohl Folks at
Bank of Bethany.”

By Michael
W. Brewer
At the recent
OCBA Law Day
luncheon, key note
speaker
Judge
Clancy Smith of the
Oklahoma Court of
Criminal Appeals
Judge Allen Welch
left the crowd with
the closing statement that “As lawyers you
all have such powers to make a difference in
people’s lives. I encourage you all to use it.”
Now that is a worthy and sometimes forgotten challenge. Coincidentally, in the weeks
just prior to Law Day I had the privilege
of hearing the story of Oklahoma District
Court Special Judge Allen J. Welch, Jr. at the
10 year anniversary breakfast of the Trinity
Legal Clinic organization. I have known
Special Judge Welch since law school where
he graduated a few classes ahead of me but
I did not know of any specifics of his background and journey to law school.
Judge Welch has presided over the probate and guardianship docket for the last 6
½ years at the Oklahoma County District
Court. He has been a Special Judge at the
Oklahoma County District court since 2004
and is located on the second floor. Before
that Judge Welch served as Assistant General
Counsel at the Oklahoma Bar Association
for 10 years and before that was in private
practice. He graduated from the University
of Oklahoma Law School and was sworn in
to the Oklahoma Bar Association in May of
1985. He and his spouse, Cindy Welch have
2 daughters ages 20 and 23. All in all, Judge
Welch’s career path looks pretty clear and
easy. His back story is anything but that, and
also provides an example for other lawyers
that each of us can make a difference.

Much of the guardianship docket
involves life changing decisions and sometimes decisions that will affect future generations of family. The significance of this is not
lost on Judge Welch. As a 15 year old, Allen
J. Welch, Jr. stood before a guardianship
judge who made a decision that affected the
trajectory of Allen J. Welch, Jr. and future
generations of his family. Judge Welch is
much too humble a person to have this story
built up as some sort of rags to riches, made
for TV documentary. In the interest of privacy I am leaving out some details. Let’s say
that Allen J. Welch, Jr. had been in a messy
place and a judge of the court decided that
there was a better place for him to be. At
that moment in time lawyers were staged
to make a difference in young Mr. Welch’s
direction. In place was a lawyer volunteer
representing the minor before the court and
the Judge of the Court who made the decision.
Later in the story, another Oklahoma
County lawyer became involved in directing
Allen J. Welch, Jr.’s future trajectory. That
lawyer encouraged him to go to college
and later to go to law school. That lawyer
even went as far as to seek out available
scholarships from a college and have a letter
sent to young Welch with tuition options for
higher education. Welch graduated from East
Central University in 1980 and later went to
the University Of Oklahoma College of Law.
However, that journey might not have begun
but for the lawyer who took the time to pay
some attention to this young man, seek some
solutions and give him advice. Oklahoma
lawyer volunteers made a difference in Allen
Welch’s young life.
Judge Welch is now in a position of
looking at children who are in a messy
situation that he was once in, and deciding
whether they would be better off in a dif-

ferent situation. Typically, those children
are represented by volunteer lawyer advocates from the OCBA. Getting involved
in Oklahoma Lawyers for Children Youth
Services for Oklahoma County LASO or
CASA of Oklahoma County are things we
can all do. Attorneys took a small amount of
time to invest in a young Allen Welch. Now,
Judge Welch, is making similar life changing
decisions for others but other attorneys need
to be present for the process to occur. You
can effect change by getting involved in volunteering in many of the local social and service projects associated with the Oklahoma
County Bar Association. Take some time to
look them up on the internet and sign up.
If you have a probate, guardianship or
incompetency hearing for adults on Judge
Welch’s docket, don’t fear the Court. Judge
Welch is extremely friendly and helpful. A
few years ago I helped some people with a
step-child adoption and Judge Welch was
incredibly helpful. As a trial lawyer, I don’t
get much adoption work. Judge Welch did
make sure everything was done according to
rule and statute and somehow I managed my
way through it. However, these people could
not have completed the process without a
lawyer volunteering time before the court. I
encourage you to do the same, represent!
Michael W. Brewer is an attorney, founder, and partner of Hiltgen & Brewer, PC in
Oklahoma City, Oklahoma. To contact Mike,
email mbrewer@hbokc.law, call (405) 6059000 or tweet him at @attymikeb. For more
information, please visit www.hbokc.law.
1. http://trinitylegal.org/
2. http://www.olfc.org/
3. http://www.ysoc.org/
4. http://www.legalaidok.org/
5.http://www.oklahomacasa.org/

PERFECT DAY, From PAGE 1

Dustin Johnson Flight #1 Winners

Sergio Garcia Flight #2 Winners

1st Place Gross: Jeff Atkins, Gary Chilton,
Mark Engel & Matt Felty

1st Place Gross: Jeff Black, Mike Coker,
Grady Parker & Zachary Walls

2nd Place Gross: Jerrod Geiger, Jerry
Green, Robert Lafferrandre & John Lee

2nd Place Gross: Howard Berry III, Michael
Fagan, Clayton Hasbrook & David Hasbrook

1st Place Net: Jeff Curran, Nick Merkley,
Leo Portman & Rob Robertson

1st Place Net: Chris Arledge, Bryce
Johnson, Mark Pruitt & Sherman Reed

2nd Place Net: Greg Brown, John Curtis
III, Logan Johnson & Weston White

2nd Place Net: Matt Dobson, Kyle
Goodwin, Ed Lee & Billy Lewis

Hole Prize Winners
Longest Drive
Zachary Walls
Straightest Drive
Jarrod Geiger
Longest Putt
Robert Lafferrandre
Closest to Pin
Matt Felty
Closest to Pin
Ed Lee

Special Thanks to This Year’s Sponsors:
•
•
•
•
•
•
•
•
•
•
•

ANDREWS DAVIS
ATKINS & MARKOFF
BANCFIRST
STEVE BARGHOLS, MEDIATOR
BENTLEY HEDGES TRAVEL
BURCH GEORGE & GERMANY
CROWE & DUNLEVY
DURBIN LARIMORE & BIALICK
GABLE GOTWALS
HALL ESTILL
HARTZOG CONGER CASON & NEVILLE

•
•
•
•
•
•
•
•
•
•
•

HOLLADAY & CHILTON
MANSELL ENGLE & COLE
MARTINO & URBACH
MCAFEE & TAFT
STEVE MEADOR & ASSOCIATES
MARK MITCHELL—MIDTOWN LAW CENTER
MULINIX EDWARDS ROSELL & GOERKE
PHILLIPS MURRAH
SCOTT’S PRINTING & COPYING
BILL WARREN OFFICE PRODUCTS
WHITE & WEDDLE
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OKLAHOMA CHAPTER ANNOUNCEMENT
Check Available Dates Calendars Online for the following Charter Members, recognized for

Excellence in the field of Alternative Dispute Resolution

Daniel Boudreau
Tulsa

R. Lyle Clemens
Oklahoma City

Jake Jones, III
Oklahoma City

Ed Cunningham
Edmond

Robert C. Margo
Oklahoma City

John A. Gladd
Tulsa

Barry R. Davis
Oklahoma City

Larry D. Ottaway
Oklahoma City

Joseph H. Paulk
Tulsa

Daniel E. Holeman
Tulsa

Ted Sherwood
Tulsa

The National Academy of Distinguished Neutrals is an invitation-only professional association of over 900 litigator-rated
Mediators & Arbitrators throughout the US and a proud sponsor of both the DRI & AAJ. For info, visit www.NADN.org/about

Crowe & Dunlevy

J I M M Y

K.

G O O D M A N

Alternative Dispute Resolution

After four decades, Jimmy K. Goodman is enlarging the scope of his practice to include a
longtime passion—Alternative Dispute Resolution. Whether through mediation or arbitration, he
will help facilitate cost-effective solutions for individuals or organizations. As a member of Crowe
& Dunlevy’s Alternative Dispute Resolution Practice Group, he brings vast litigation experience
which will help him guide parties to a fair, efficient and final resolution of their disputes.

During his tenured career, Jimmy has amassed diverse trial experience before state,
federal and tribal courts, including:

crowedunlevy.com | 405.235.7717

jimmy.goodman@crowedunlevy.com

• Commercial Disputes

• Product Liability

• Business Torts

• Real Estate/Construction

• Tribal & Compact Law

• Banking & Financial Institutions

• Federal Indian Law

• Medicare & Medicaid Fraud
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2017 Golf Tournament
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of Oklahoma
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To us, it’s personal.
At Dobson, our only business
is caring for your business.
Build a reliable and secure I.T. network for
your law firm with Dobson Technologies.
Let Dobson manage your I.T. network, so
you can manage your cases.
— Outsourced I.T. Services
— Reliable, High-Speed Internet
— VoIP Telephone Solutions

dobson.net | 405.242.1000 | info@dobson.net

Experience
Crowe & Dunlevy is pleased to announce
the formation of its new Entertainment
Practice Group led by Jay Shanker, whose
more than 35 years of experience in the
entertainment industry puts him in a class
all his own. Shanker represents clients in all
facets of entertainment and new media as
well as intellectual property matters.
We welcome Jay Shanker to the firm.

crowedunlevy.com
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NOMINATIONS, FROM PAGE 1

Michael Brewer

Chanda R. Graham

Miguel Garcia

Lauren Barghols
Hanna

PRESIDENT-ELECT
Sheila Stinson, Stinson Law Group,
J.D. – University of Oklahoma 2002.
OCBA activities include: Board of
Directors, Law Library Trustee 4 years;
CLE Committee, Past Chair; Bench &
Bar Committee; Young Lawyers Division
Director; Law Related Education volunteer
14 years. OBA activities include: Budget
Committee; Bench & Bar Committee; Ask
A Lawyer Volunteer 14 years. Other
Legal or Community activities include:
Rotary Club of North OKC, Past President;
UCO Foundation Board, Legal Education
Coordinator; Oklahoma Girls’ State.
VICE PRESIDENT
Michael Brewer, Hiltgen & Brewer,
P.C., J.D. – University of Oklahoma 1986.
OCBA activities include:
Briefcase
Committee, Contributing Editor; Fee
Grievance & Ethics Committee, Past
Chair; Board of Directors, Past Director;
Law Related Education Volunteer Speaker.
OBA activities include: Insurance Section,
Member; Young Lawyers Division Board,
Past Member. ABA activities include:
Litigation Section, Member.
LAW LIBRARY TRUSTEE
Chanda R. Graham, Chanda Graham,
PLLC, J.D. – University of Oklahoma
1998. OCBA activities include: Last
10 years in practice in Stillwater, but
am seeking opportunities to enhance
connections with Oklahoma County colleagues. OBA activities include: Labor
& Employment Section, former member;
First “OBA Idol” with talent competition at Annual Meeting. ABA activities
include: Entertainment Law Section, former member. Other Legal or Community
activities include: Special Judge, City of
Oklahoma City, appointed in 2014 and
re-appointed in 2016’ Volunteer Attorney
for Positive Tomorrows; Volunteer Band/
Artist for Oklahoma Innocence Project.
BOARD OF DIRECTORS
Lorenzo Banks, Banks Gilbert,
Gillett, PLLC. J.D. – Oklahoma City
University 2011. OBA activities include:

Lorenzo Banks

Myong O. Chung,

Sarah Jernigan
McGovern

Shanda McKenney

Oklahoma Lawyers for America’s Heroes
Volunteer. Other Legal or Community
activities include: Oklahoma Criminal
Defense Lawyers Association, Board of
Directors; Ruth Bader Ginsburg Inn of
Court; Oklahoma City Chapter, Association
of Black Lawyers; Lawyers in the Library;
Legal Aid Services of Oklahoma, Make a
Will Workshop.
Myong O. Chung, Myong Chung,
Attorney at Law. J.D. – University
of Oklahoma 1996. Other Legal or
Community
Activities
include:
Cleveland County Bar Association,
Member; Oklahoma Korean Association,
Legal Advisor; Oklahoma Immigration
Lawyers Association, Member; American
Immigration Lawyers Association,
Member.
Stephen Louis Cortes, Cortes
Law Firm.
J.D. – Oklahoma City
University 1999.
OBA activities
include: Government and Administrative
Law Section, Member. Other Legal or
Community activities include: City
Rescue Mission, Board of Directors.
Susan Carns Curtiss, Carns Curtiss
Law, PLLC. J.D. – Oklahoma City
University 2006.
OCBA activities
include:
Lawyers Against Domestic
Abuse, Committee Chair; Lawyers for
Learning, Member.
OBA activities
include: Bench & Bar Committee, past
member; Work Life Balance Committee;
Professionalism Committee. ABA activities include: Member. Other Legal or
Community activities include: Oklahoma
Association for Justice, Board Member;
American Association for Justice, member; Girl Attorney LLC, Founder/CEO;
Tedx OCU Women Speaker 2014.
Stanley L. Evans, University of
Oklahoma College of Law.
J.D. –
University of Oklahoma 2003. OCBA
activities include: Pro Bono activities for
Veterans and Oklahoma Soldiers. OBA
activities include: Oklahoma Lawyer for
America’s Heroes; Military & Veterans

Stephen Louis Cortes

Susan Carns Curtiss

Kenneth M. Stoner

Jeffery Trevillion

Stanley L. Evans

Sabre N. Weathers

Section, Former Chair. Other Legal or
Community activities include: Make-AWill Workshop; Financial Counseling.

Oklahoma Association of Defense
Counsel, Legislative Committee 2015 –
present.

Miguel Garcia, Miguel Garcia,
PLLC. J.D. -- University of Oklahoma
2010.
OCBA activities include:
Oklahoma County Law Library Trustee.
Other Legal or Community Activities
include: Oklahoma Criminal Defense
Lawyers Association.

Kenneth M. Stoner, Kenneth M.
Stoner P.C. J.D. – University of Oklahoma
2001. OCBA activities include: Lawyers
Against Domestic Abuse Committee;
Community Services Committee. OBA
activities include: Alternative Dispute
Resolution Section, Past Chair 2016;
Criminal Law Section; Lawyers Helping
Lawyers. Other Legal or Community
Activities include: Oklahoma County
Criminal Defense Lawyers Association;
Downtown Exchange Club, Past President
2004; Uptown23 Board of Directors,
Executive Committee; Seneca House
(Recovery Home), Co-Founder and Board
Member; TEDxOU Co-Founder; TED
(TED.com) Conference Invitee; EARC,
past Board Member; Wishing Well Water,
past member.

Lauren Barghols Hanna, McAfee
& Taft. J.D. – University of Oklahoma
2007. OCBA activities include: Law
Day Committee Chair 2013. Other Legal
or Community activities include: Legal
Aid Services of Oklahoma Fundraising
Team; Oklahoma Lawyers for Children;
Leadership Oklahoma City – LOYAL
Class VI; Phi Beta Kappa Oklahoma,
President 2013.
Sarah Jernigan McGovern, Office
of the Federal Public Defender. J.D. –
Oklahoma City University 2006. OCBA
activities include: Oklahoma County
Bar Foundation, Board Member, 201516, 2016-17; Young Lawyers Division,
Chair 2011-12, Board Member 200814; Oklahoma County Law Library
Trustee 2008-2010; Community Service
Committee, Member.
Shanda McKenney, Angela D.
Ailles & Associates (State Farm). J.D.
– Oklahoma City University 2002.
OCBA activities include:
Briefcase
Committee, Member 2014 – present,
Co-Editor 2016 – present; Young Lawyers
Division, Chair 2005-2006; OCBA Pro
Bono Award Recipient 2005.
OBA
activities include: Civil Procedure &
Evidence Committee, Member 2004 –
present; Bench & Bar Committee, Member
2005-present; Legislative Monitoring
Committee, Member 2014-present; Access
to Justice Committee, Member 2016-present; Insurance & Appellate Sections,
Member. ABA activities include: House
of Delegates, Member 2001-02. Other
Legal or Community activities include:

Jeffery Trevillion, Trevillion &
Associates. J.D. – University of Oklahoma.
OCBA activities include: Oklahoma
County Bar Foundation, Member,
President-Elect 2016-17. OBA activities include: Oklahoma Bar Foundation;
Young Lawyers Division; OBA President’s
Award; OBF President’s Award. ABA
activities include: Member. Other
Legal or Community Activities include:
Oklahoma Associaiton of Black Lawyers;
National Bar Association; American
Institute of CPAs; American Society of
CPAs; American Association for Justice;
Oklahoma Association for Justice; Society
of CPAs Trailblazer Award.
Sabre N. Weathers, West Ylla &
Gosney. J.D. – Oklahoma City University
2011.
OCBA activities include:
Continuing Legal Education Committee;
CLE seminar presenter. OBA activities
include: Rules of Professional Conduct
Committee.
ABA activities include:
Young Lawyers Division 2012-2015.
Other Legal or Community activities
include: Ruth Bader Ginsburg Inns of
Court.
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What’s In An Oath? Part Four
By Special Judge Geary L. Walke
The Supreme Court held Oklahoma’s Loyalty Oath Act to be a violation
of the United States Constitution’s 14th
Amendment Due Process requirement, and
reversed the Oklahoma Supreme Court’s
decision. See Wieman v Updegraff, 344
U.S. 183 (1952). As you may recall, the
Oklahoma Supreme Court found the Loyalty Oath Act and found the Intervenors,
faculty and staff, were compelled to take
the oath as written, and since they had not
taken the oath as written terminated their
employment with the Agricultural and
Mechanical College, and enjoined payment
to faculty and for their services.
There were three previous cases providing precedent for the Wieman decision:
Garner v Board of Public Works, 341
U.S. 716 (1951), Adler v Board of Education, 342 U.S. 485 (1952) and Gerende v
Board of Supervisors, 341 U.S. 56 (1951).
The U.S. Supreme Court explained that in
Garner, a loyalty oath requiring an employee to swear they did not advocate the
overthrow of the government by unlawful
means or belong to an organization with
such objective, required scienter, or specific knowledge of such an objective. In
Adler, the New York courts had construed
the loyalty statute to require knowledge of
organizational purpose before the regulation could apply, and therefore the loyalty
oath was approved. And in Gerende,
Maryland assured that an affidavit from a
candidate that the affiant was not engaged
in an attempt to overthrow the government
by force or violence, or knowingly a member of any organization engaged in such an
attempt, required specific knowledge and
therefore the Supreme Court affirmed the
loyalty law.
The Supreme Court acidly pointed
out, “But here, with our decision in Garner
before it, the Oklahoma Supreme Court
refused to extend to appellants an opportunity to take the oath” (with the interpretation that it required actual knowledge of a
purpose or intent to unlawfully overthrow
the government).
Membership in organizations may be
innocent. People join organizations for
many reasons, not all of which are to fulfill
the purposes of those organizations. A
person may join an organization unaware
of its purpose. The purpose of an organization may change over time. A formerly
listed subversive organization could free
itself from the influence that led to its
listing. Under the Oklahoma Loyalty Act
mere association alone determined disloyalty, and that denied the employee of his or
her Constitutional right to free association.
“To thus inhibit individual freedom of
movement is to stifle the flow of democratic expression and controversy at one of its
chief sources. We hold that the distinction
observed between the case at bar and Garner, Adler and Gerende is decisive. Indiscriminate classification of innocent with
knowing activity must fall as an assertion
of arbitrary power. The oath offends due
process.” Id. at 191.
Appellees, Updegraff and the state,
insisted that the U.S. Supreme Court
previously ruled to the contrary, quoting

from United Public Workers v Mitchell,
330 U.S. 75 (1947), that: those seeking
employment in the New York public
schools have “no right to work for the
state in the school system on their own
terms.”
Justice Clark responded, “To draw
from this language the facile generalization
that there is no constitutionally protected
right to public employment is to obscure
the issue. For in United Public Workers,
though we held that the federal government, through the Hatch Act, could properly bar its employees from certain types
of political activity thought inimical to the
interests of the Civil Service, we cast this
holding into perspective by emphasizing
that Congress could not “enact a regulation providing that no Republican, Jew or
Negro shall be appointed to federal office,
or that no federal employee shall attend
Mass or take any active part in missionary
work.” Id. at 192.
In Justice Black’s concurring opinion
in Wieman, he explained “[h]istory indicates that individual liberty is intermittently subjected to extraordinary perils. Even
countries dedicated to government by the
people are not free from such cyclical
dangers.” He remarked on the Alien and
Sedition Laws enforced by “zealous patriots who feared ideas made it highly dangerous for people to think, speak, or write

critically about government, its agents,
or its policies, either foreign or domestic.
Our constitutional liberties survived the
ordeal of this regrettable period because
there were influential men and powerful
organized groups bold enough to champion
the undiluted right of individuals to publish
and argue for their beliefs however unorthodox or loathsome.”
Justice Black compared those early
challenges in America with the challenges
being faced in 1951: “the present period
of fear seems more ominously dangerous
to speech and press[.]” And, he said, the
“Oklahoma oath statute is but one manifestation of a national network of laws
aimed at coercing and controlling the
minds of men. Test oaths are notorious
tools of tyranny. When used to shackle the
mind, they are, or at least they should be,
unspeakably odious to a free people. Test
oaths are made still more dangerous when
combined with bills of attainder which,
like this Oklahoma statute, impose pains
and penalties for past lawful associations
and utterances.”
The Oklahoma loyalty oath failed
constitutional muster. It punished people
for their association with organizations,
regardless of whether those being punished held the proscribed beliefs that
under this law would have defined them
as disloyal Americans. And, it sought to

punish people today for associations that
may have existed prior to the passage of
the law.
We have come full circle. Oklahoma
has two oaths required of every office
holder. There is an oath of office and there
is a loyalty oath. The loyalty oath does not
now contain anything of substance beyond
what the oath of office contains, because
the U.S. Supreme Court struck unconstitutional portions of the loyalty oath statutes.
So now every office holder signs a loyalty
oath that is a mere duplication of effort.
And, it has been this way since 1952 when
Senator Joseph McCarthy spewed political
poison, fear and hate into the American
mainstream. Why do we retain it? Is there
still too much fear to repeal this useless
relic? Are our legislators afraid to touch
such a radioactive subject that might cause
some demagogues of today to raise accusations of un-Americanism?
I do not raise these questions as a
matter of opinion or editorializing. I raise
them to illustrate how freedom of association can be used to incite fear and paranoia
sixty five years after the case at hand, and
to illustrate how it takes a courageous
court to stand up to such political bombs.
Courts must always be courageous, independent and free of political incitement.
Next, we will examine how some
oaths of office are not honored.
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Bar Observer
OU Law students receive $10,000
scholarship commitments from
Crowe & Dunlevy

University of Oklahoma College
of Law students Matthew Acosta and
Micah Mahdi recently received $10,000
scholarship commitments from Crowe &
Dunlevy. Designated for first-year law
students, the award consists of $2,000 per
semester, which may be renewed in each
of their remaining four semesters of law
school, based on satisfactory progress and
performance.
The Crowe & Dunlevy Diversity
Scholars Program assists students from
diverse backgrounds who qualify based
on academic achievement, financial need
and commitment to the law. The firm has
awarded more than $250,000 in scholarship funds to OU Law students since 2005
through this program.
A member of the University of Oklahoma
College of Law Dean’s Honor Roll, Acosta
graduated from St. Edward’s University in
2006 before pursuing advanced certifications in school psychology and administration. He worked in multiple school systems
in Texas as a licensed specialist in school
psychology and as a special education
coordinator before relocating to Oklahoma
to study law. Currently, he is a member of
the American Constitution Society and the
Hispanic National Bar Association.
Mahdi is a 2016 graduate of the
University of North Texas (UNT). During
her undergraduate career, she helped
found UNT’s chapter of The Society for
Collegiate Leadership and Achievement
and was a semi-finalist for the Fidelity
Investments Integrated Case Competition.
Today, she serves as class treasurer for the
Student Bar Association and is a member
of the Business Law Society.

Jay Shanker joins Crowe &
Dunlevy

Crowe & Dunlevy recently announced
the addition of Jay Shanker as attorney
in the firm’s Oklahoma City office. With
more than 35 years of experience in entertainment and new media law, Shanker
will lead the firm’s Entertainment Practice
Group.
After earning a bachelor’s degree from
Yale University and a law degree from New
York University, Shanker practiced law in
Los Angeles for nearly 25 years before
returning to Oklahoma City from which
he’s based his international and national
law practice since 2005. Throughout his
career, he has focused on development,
production and distribution of television
and motion picture programming, recorded
music projects, live stage and events, book
publishing, interactive media and fine arts
representation and entertainment and new
media related startups for private, public
and nonprofit organizations, as well as for
individuals. His clients have been major
recipients of industry commendations,
including Academy, Grammy, Emmy and
CLIO awards among others.
In addition to serving as an adjunct
professor at the University of Oklahoma
College of Law and Oklahoma City
University School of Law, Shanker is a
nationally sought-after speaker on enter-

tainment law. He has also authored or
contributed to five published texts on the
topic, and is author/editor for the new
Essential Guide to Entertainment Law
series to be published by Juris in 2017.
He has been listed in the Best Lawyers
in America publication since 2013 and
included in the prestigious Who’s Who
Legal – Sports and Entertainment 2015
publication.*
An active member of the community,
Shanker has been deeply involved in causes in California and in Oklahoma, serving
currently as a World Neighbors trustee and
Harding Charter Preparatory High School
board member. Previously, he served as
a board member for the Foundation for
Oklahoma City Public Schools, deadCENTER Film Festival, as a Vice Chair of
Creative Oklahoma, Inc. and other organizations.

Congratulations to David Echols

On May 3, 2017, the Oklahoma
State Senate approved and confirmed
the Governor’s appointment of David
W. Echols to the Board of Regents
of the Oklahoma City Community
College. Echols replaced Lenora Burdine,
and he will serve a seven year appointment.
Echols is the co-founder of Echols &
Associates, a law firm in South Oklahoma
City specializing in Family Law, and
has 39 years of experience in the legal
field. Echols is a Fellow in the American
Academy of Matrimonial Lawyers.
Prior to starting his law practice, Echols
received a Juris Doctorate from Oklahoma
City University in December of 1978. He
also received a Bachelor of Arts from the
University of Oklahoma in 1972, with
distinction. He serves on the Board of
Directors of Parent Promise, a non-profit
organization whose mission is to prevent
the neglect and abuse of Oklahoma children through parent education and support.
It is accredited by the National Exchange
Club Foundation and Prevent Child Abuse
America and the Oklahoma Department
of Health.
Echols has dedicated his practicing years
to serving South Oklahoma City, and he is
an active member in the South Oklahoma
City Chamber of Commerce.

OU Law Graduates First Digital
Class in the Nation

This month, the University of Oklahoma
College of Law celebrated the Class of
2017’s graduation, marking the first year
an OU Law class collectively completed
the school’s Digital Initiative programming, and making the college the first law
school in the nation to do so. In 2014, the
graduating class’ first year of law school,
OU Law embarked on its college-wide
Digital Initiative.
The college’s Digital Initiative is built
around three core elements: the common
platform of the iPad, given to students at
no cost; a digital training curriculum that
educates OU Law students to use technology for productivity and practice; and
the Inasmuch Foundation Collaborative
Learning Center, a state-of-the-art space
dedicated to connecting students to one

another, and to the people and societies
they will serve.
The immersive training curriculum is
designed and implemented by Associate
Dean Darin Fox and Digital Resources
Librarian Kenton Brice. Fox has decades
of experience in IT management and legal
research expertise. Brice’s background
consists of administering law firm technology to enhance efficiency in all aspects of
professional and legal work. Together, Fox
and Brice make up the team that oversees
the creation, management and execution of
OU Law’s Digital Initiative programming.
Each year, the college offers more than
50 different types of training sessions that
explore apps that aid in legal practice such
as TrialPad, Firm Central and Drafting
Essentials. Several sessions feature leading
experts at tech companies such as Apple.
This year, more than 2,500 attendees participated in the training sessions, a new
record up from 2,000 last year.
Located in the main entrance to the
college’s Donald E. Pray Law Library,
the Inasmuch Foundation Collaborative
Learning Center represents a transformation from traditional legal research and
study to 21st century skills development
and collaboration. The space features two
virtual reality stations; four new multimedia study rooms; a flipped seminar
classroom; a fully-equipped computer
lab with dual-monitor stations; moveable
whiteboard desks and stands; Brody WorkLounges; a “genius station” for research
support; a café; and cooperative learning
spaces for student collaboration.
Student adoption of and satisfaction
with OU Law’s Digital Initiative is evident. From record-setting training session
participation – the average OU Law student attends an average of six sessions
each year – to extensive usage of the
Inasmuch Foundation CLC, students are
taking advantage of all OU Law’s Digital Initiative has to offer. More than 97
percent of students rank their satisfaction
with the Digital Initiative as satisfied or
very satisfied.
The college is careful to pursue opportunities that will provide longevity to students’ digital preparedness. The administration continually seeks and invests in
innovative platforms and tools that will aid
graduates, their future employers and the
wider legal community.
OU Law has also partnered with Legal
Technology Core Competencies Certification Coalition (LTC4), a nonprofit that has
established legal technology core competencies and certification that all law firms
can use to measure ongoing efficiency
improvements. OU Law is the first law
school in the country to offer LTC4 certifications.
To learn more about OU Law’s Digital
Initiative, visit http://bit.ly/OULawDigitalInitiative.

Ogletree Deakins Attorney Ranked
in Chambers USA

Ogletree Deakins is pleased to announce
that Sam Fulkerson from the firm’s
Oklahoma City office has been included
in the 2017 edition of Chambers USA, an
annual ranking of the top U.S.-based law

firms and lawyers in an extensive range of
practice areas. In total, the firm’s offices
in 22 states and the District of Columbia,
as well as 79 of the firm’s attorneys, have
been included in the 2017 edition.
Chambers USA is widely used by firms
and businesses for referral purposes, and
many utilize the rankings and profiles of
firms to find appropriate legal counsel. The
guide reflects a law firm’s high level of performance in key areas including technical
legal ability, professional conduct, client
service, commercial astuteness, diligence,
commitment, and other various qualities
stated as most valued by the client.

Conner & Winters Honored By
Chambers USA 2017

Connor & Winters, LLP has been honored with recognition in the 2017 edition of
the Chambers USA Guide to America’s
Leading Lawyers for Business. Five
practice groups and 20 individual attorneys were identified as industry leaders by
the publication.
The firm’s corporate/commercial practice group and Native American practice
group received the highest ranking level
of Band 1. The energy, labor and employment and general commercial litigation
practice groups were also highly ranked.

Chambers USA 2017 Honors
McAfee & Taft as Top-Ranked
Firm, 29 McAfee & Taft Attorneys
as Leading Lawyers for Business

McAfee & Taft received top marks in
the 2017 edition of the Chambers USA
Guide to America’s Leading Lawyers
for Business, earning top rankings in the
areas of corporate/commercial (including
tax and healthcare), energy and natural
resources, intellectual property, labor and
employment, litigation and real estate law.
The firm’s Native American law practice
was also highly ranked. In addition, 39
of the firm’s attorneys were honored as
leading lawyers in their respective practice
areas.

Hall Estill Receives Top National
Ranking for Tenth Year in a Row

Hall Estill has once again received high
marks from the respected law firm and
attorney ranking guide, Chambers USA.
The publication annually ranks law firms
and individual attorneys across the country
for their legal knowledge and excellence.
For the tenth year in a row, Hall Estill
was ranked in the following practice areas:
Corporate/Commercial Law, Energy and
Natural Resources, General Commercial
Litigation, Intellectual Property and Labor
Employment Law. In addition, the firm is
now ranked in the Real Estate Law practice area.

Chambers & Partners Ranks
Crowe & Dunlevy Highest in State

For the fifth year in a row international
legal publisher Chambers & Partners has
ranked Crowe & Dunlevy as the only
Oklahoma law firm in its annual Chambers
USA Directory in Band 1, the highest
ranking, in all seven areas of legal practice
in Oklahoma; corporate commercial, energy & natural resources, intellectual proper-
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ty, labor & employment, litigation: general
commercial, Native American law and
real estate. * Additionally, 30 attorneys
were honored as leaders in their respective
practice areas.
“Our continued excellence in this ranking reflects our commitment to provide
comprehensive, innovative and effective
legal services to our clients,” said Timila
S. Rother, president and CEO of Crowe &
Dunlevy. “I am grateful to our clients for
their feedback, on which the rankings are
based, and congratulate our attorneys on
this achievement.”

Brandon Long elected presidentelect of Southwest Benefits
Association

Brandon Long, a shareholder and ERISA
attorney with the law firm of McAfee
& Taft, has been elected to serve as
president-elect of the SouthWest Benefits
Association, the region’s premier industry
organization for benefits professionals, for
the 2017-2018 term.
Long was first elected to the SWBA’s
board of directors in 2014 and most recently served as its treasurer, chair of the audit
and budget committee, and director on its
education committee. In his new role, he
will chair the organization’s annual conference committee.
As the leader of McAfee & Taft’s
Employee Benefits and Executive
Compensation Group, Long oversees
one of the Southwest’s largest and most
experienced teams of employee benefits
lawyers. In addition to advising and
representing clients in matters involving
qualified retirement plans, health and welfare plans, and executive compensation,
he also frequently speaks on employee
benefits issues before state, regional and
national audiences.
The SouthWest Benefits Association
was founded in 1975 to foster relationships and support the educational development of employee benefits professionals. Members represent a wide range of
specialties, including corporate human
resources, benefit plan administration,
financial management, investment counseling, third party administration, health
insurance, law, accounting, actuarial, and
benefits consulting.

Events

MATTER OF WORDS from PAGE 3
stickers to place over the offending
quotation.
Of course, the letter of apology was
certainly appropriate. Surely the high
school maintains a list of persons from
whose lips no words can be acceptable,
and the staff tasked with approving
the students’ speech contained in the
yearbook should have cross-checked
each quote against the list of forbidden
speakers. Possibly the school should
have distributed a list of acceptable
speakers from which the students could
choose.
Alternatively, if the school is
determined to censor the speech of its
graduates, it might consider exercising
that censorship on the speech itself,
as opposed to the speaker. But that is
really the problem here. “If you want to
shine like the sun, first you have to burn
like it” may or may not be inspirational.
It might be suggested that the sentiment
is very forgettable. It is suggested that
if the message had been printed sans
author, there would have been no perceived need by the school to apologize.
One lesson to be taken from this is that
the speaker dictates the acceptability of
the speech. Another lesson is that the
majority must be protected from the
unpopular minority. A demonstration of
that lesson is that the school did not simply offer the parents a packet of stickers
so that each parent might judge each
inspirational quote and determine which
ones should be covered by a sticker.
Instead, the school apparently singled
out the quotation attributed to Hitler.
Which of these quotations deserve
our protection, and which of them are
deserving of the white sticker of censorship?
1.

There are still many causes worth
sacrificing for, so much history yet
to be made.

2.

The writer is the engineer of the
human soul.

3.

It is important not to confuse freedom with mere permissiveness.

4.

We, and all others who believe in
freedom as deeply as we do, would

Seminars
JULY 14, 2017

OCBA Night at the Dodgers, Bricktown Ballpark,
7:05 p.m.

AUGUST 17, 2017
YLD “Striking Out Hunger”, Bowling Tournament
6 p.m., Heritage Lanes

SEPTEMBER 22, 2017
2017 OCBA Annual, Dinner Dance
Skirvin Hotel Grand Ballroom

rather die on our feet than live on
our knees.
5.

Nothing is more intolerable than to
have to admit to yourself your own
errors.

6.

Let your military measures be
strong enough to repel the invader
and keep the peace, and not so
strong as to unnecessarily harass
and persecute the people.

7.

It is better to make a mistake than
to do nothing.

8.

I think every person should have
some faith inside him, in his heart.
What matters is not an external
display of this faith, but the inner
state of the soul.

9.

If we knew the meaning to everything that is happening to us, then
there would be no meaning.

10. Never tell people how to do things.
Tell them what to do and they will
surprise you with their ingenuity.
11. An excuse is worse and more terrible than a lie, for an excuse is a lie
guarded.
While some of the quotations might
be less than memorable, surely none of
them are deserving of a letter of apology
to the reader. For that matter, a rather
odd sentiment involving bright sunshine
and immolation does not seem deserving of such a letter.
These eleven quotations are from
Ludwig van Beethoven, Franklin
Roosevelt, Idi Amin, Michelle Obama,
Vladimir Putin, Adolf Hitler, Abraham
Lincoln, Theodore Kaczynski (a/k/a
“The Unabomber”), George Patton,
Pope John Paul II, and Joseph Stalin—
although not in that order. It is for the
reader to decide if, not knowing the
author of the quotation, it is sufficiently
offensive to merit the obscuring sticker--whether in a yearbook or in a newspaper--based on either the utterer or the
content.
Returning to the high school, the
apology of the principal seems to imply
that its staff would not have allowed the
quotation had they known who penned
it. This apology educates the public

as to how successful the school’s staff
believes the school was in educating
its graduating seniors. An alternative
course of action would have been for
the staff of the school to have acted as
if the students educated by the school
have the ability to act intelligently and
for the staff to have invited discussion
within the McGuiness community about
the inclusion of Adolf Hitler’s quotation
- or, for that matter, the inclusion of any
other quotation.
Of the two speakers highlighted
from that page of the yearbook—Anne
Frank and Adolf Hitler—one is certainly
more acceptable in our society than is
the other. But is it really the acceptable
speech which needs protection, or is it
the speech of the deplorable leader which
is in more need of our protection? We
in this country do, in fact, stand for the
proposition that unpopular speech shall
be protected, whether it is on the street
corner or in the yearbook. Should not
that protection extend to the unpopular
speaker uttering an acceptable thought?
To fail to offer them protection is to
leave the acceptability of speech and
speakers up to popular whim. [Here the
reader is spared a descent into legalistic
arguments and citations to Supreme
Court cases relating to the protection of
offensive speech, for the simple reason
that the private high school at issue is
not a state actor.]
With respect to the quotations set
out above, their authors are: (1) Michelle
Obama; (2) Joseph Stalin; (3) Theodore
Kaczynski; (4) Franklin Roosevelt; (5)
Ludwig van Beethoven; (6) Abraham
Lincoln; (7) Adolf Hitler; (8) Vladimir
Putin; (9) Idi Amin; (10) George Patton;
and (11) Pope John Paul II. Finally, it
should be mentioned that the offending quotation relating to a shining and
burning sun, which prompted this exposition, does not, in fact, appear in Mein
Kampf. The nearest quotation in that
book is, “Only when the rays of the
sun are gone is the moon able to shine.
Therefore, the hatred of all new moons
of humanity towards their fixed stars is
only too understandable.”
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OLIO from PAGE 5
the answers would tend to incriminate
him. In other words, he claimed his
privilege under the Fifth Amendment
as it pertains to self-incrimination. The
Grand Jury reported this to the District
Judge presiding over said Grand Jury.
The defendant was called before the
Judge, who had the question repeated
and after hearing, granted defendant
immunity and directed him to answer
the questions before the Grand Jury.
Defendant again appeared before the
Grand Jury; the same questions were
again propounded, and defendant still
refused to answer on the grounds that his
answer would tend to incriminate him.
He was again called before the Judge,
who set a day certain to hear the reasons,
if any, why defendant did not obey
the directions of the Court, and why
he should not be sentenced for Direct
Contempt of the Court. After a lengthy
hearing, in which defendant advanced
numerous reasons why the Court did not
have the authority nor right to sentence
him for Direct Contempt of Court, the
trial judge sentenced defendant to serve
a term in the county jail consisting of 46
days.
Defendant
objected
to
the
proceeding and his most paramount
contention was that the Court was
without jurisdiction in the matter.
This was clearly indicated by defense
counsel, as is reflected by pg. 32 of the
transcript where the jurisdiction was first
questioned. Defendant contended that he
could not be compelled to testify under
Article 2, Section 27, of the Oklahoma
Constitution, unless there were charges
filed against some other person.
The state relied upon the same
section of the Constitution in contending
that defendant could be made to testify
to incriminating matters before a grand
jury, even though no charges were
pending against any person.
It is quite apparent that this
provision of the Constitution needs a
clear interpretation; and to settle the
question before us, an earnest endeavor
will be made to eliminate whatever
confusion may exist.
There are two sections of our
Constitution that relate to this subject:
Article 2, Section 21; and, Article 2,
Section 27. Section 21 of Article 2,
reads as follows:
“No person shall be compelled
to give evidence which will
tend to incriminate him,
except as in this Constitution
specifically provided; nor shall
any person, after having been
once acquitted by a jury, be
again put in jeopardy of life or
liberty for that of which he has
been acquitted. Nor shall any
person be twice put in jeopardy
of life or liberty for the same
offense.”
This section which permitted a person
to assert his privilege against selfincrimination has long been the subject
of many critics. The general public labors
under the misapprehension that one who
asserts this constitutional privilege is
guilty of some `wrong doing’, or is

covering up the commission of some
crime and think of him as a guilty
culprit. Yet a review of its origin teaches
otherwise, and that innocent people may
assert the privilege. The history of the
right against self-incrimination reveals
its true purpose was to protect the
innocent.
***
Re-examination of the history of the
Fifth Amendment of the United States
Constitution has emphasized anew
that one of the basic functions of the
privilege is to protect innocent men;
and, too many, even those who should
be better advised, view this privilege
as a shelter for wrongdoers’. They too
readily assume that those who invoke
it are either guilty of crime, or commit
perjury in claiming the privilege.
In spite of their erroneous belief, the
privilege serves to protect the innocent
who otherwise might be ensnared by
ambiguous circumstances. . . .
Article 2, Section 21 makes it crystal
clear that no person shall be compelled
to give evidence which will tend to
incriminate him. In other wise, he shall
not be compelled to be a witness against
himself.
Article 2, Section 27, which is
herein involved, has been the subject
of much confusion by those who have
attempted to enlarge upon its meaning
by reading things into it that are not
there; reads as follows:
“Any person having knowledge
or possession of facts that tend
to establish the guilt of any
other person or corporation
charged with an offense against
the laws of the State, shall not be
excused from giving testimony
or producing evidence, when
legally called upon so to do, on
the ground that it may tend to
incriminate him under the laws
of the State; but no person shall
be prosecuted or subjected to
any penalty or forfeiture for or
on account of any transaction,
matter, or thing concerning
which he may so testify or
produce evidence.”
This section is not in conflict with the
previous section but only deals with a
person who has knowledge of facts that
tend to establish the guilt of any other
person charged with an offense shall
not be excused on the grounds it might
tend to incriminate him. Section 27 is
in clear, concise language and is not
difficult to understand, if read in its true
sense. The trouble occurs when an effort
is made to read things into it or expand
its meaning. It distinctly sets forth the
requirements: First, “a person must have
facts or knowledge tending to establish
the guilt”; Second, “of any other person
or corporation”; Third, “charged with an
offense against the laws of the State”;
Fourth, “when legally called upon so
to do”.
When these elements are present,
then a person may not be excused
from testifying before a court in which
the other person is charged upon the
grounds said testimony may tend to

incriminate him.
The trial court is then vested with
jurisdiction to compel him to testify and
he may not be prosecuted or subjected
to any penalty or forfeiture for or on
account of said testimony.
However, by the same token, when
these elements are not present, no court
has jurisdiction to compel a person to
testify or hold him in Contempt if he
refuses.
***
It is obvious that in the absence of
a complaint or charge pending against
some other person at the time defendant
was legally called upon to give
incriminating evidence, the judge was
without jurisdiction to compel defendant
to testify to such matters, and also, the
order committing defendant to jail for
46 days was a nullity.
June 23, 1992
Twenty-Five Years Ago
[Excerpted from Estate of Bell, Matter
of, 1992 OK CIV APP 75, 833 P.2d
294.]
Appellant, Tonna Bell, the surviving
spouse of the Decedent, Andrew Bell,
was appointed personal representative
of his estate in December, 1986.
She had filed a petition for letters of
administration, alleging Decedent had
died intestate. On the same day she
was appointed personal representative,
the probate court awarded Appellant a
“widow’s allowance” of $1,000.00 per
month, to continue until further order of
the court.
Approximately two years later,
Appellees
petitioned
to
admit
Decedent’s will to probate. Appellees
are Decedent’s children from his first
marriage, which ended in divorce. The
trial court admitted the will, executed
in 1968 while Decedent was married to
his first wife. The trial court removed
Appellant as personal representative,
and appointed Appellees in her place.
Under the terms of the will, the entire
estate would pass to Appellees, subject
to the statutory election by Appellant,
as surviving spouse, under 84 O.S.Supp.
1985 § 44 .
In its order admitting the will
to probate, the trial court also found
Appellant was entitled to an “elective
share of one-half of the property
acquired . . ., through joint industry
during coverture”. The trial court found
Appellees were entitled to the remainder
of the estate, except it reserved judgment
on a claimed homestead interest. The
court ordered distribution of Appellant’s
elective share in accordance with 84
O.S.Supp. 1985 § 44 (b)(1).
In May, 1989, the trial court entered
its order determining, under § 44(b)(1)
what property in the estate, both real
and personal, was acquired by Appellant
and the decedent through joint industry
during coverture. The record reflects the
property specified in the May 1989 order
was transferred to Appellant.
After a hearing on Appellees’ motion

to terminate the widow’s allowance,
the trial court, in July 1989, ordered
the allowance reduced to $850.00, in
view of the order of partial distribution.
Appellees stopped paying the widow’s
allowance in October, 1989, claiming the
estate had been distributed and that there
were insufficient funds in the estate to
make further payments.
Appellant filed a contempt citation
against Appellees for failing to pay the
widow’s allowance as directed. The court
held it had erred in ordering payment of
the widow’s allowance after the time
Appellant had received all the property
she was to receive from the estate. The
court found that order was void as a
matter of law, and concluded Appellees
therefore could not be in contempt for
its violation. Appellant moved for a new
trial. She now appeals from the trial
court’s denial of that motion.
As her first proposition, Appellant
alleges the trial court erred in not finding
Appellees in contempt for distributing
personal property assets of the estate
without judicial authorization, thus
leaving the estate insolvent and unable
to pay Appellant’s widow’s allowance.
Appellant’s argument is not relevant to
the order which is the subject of this
appeal.
It is clear from the trial court’s
conclusions of law that the court
based its order on Appellant’s lack of
entitlement to an allowance after she had
received all the assets she was to receive
from the estate. It is equally clear the
July 1989, order directed distribution
to Appellant of both real and personal
property, contrary to her contention that
the court never ordered distribution of
personal property. Assuming, arguendo,
that Appellees had wasted assets of the
estate, Appellant would not have been
harmed because she had already received
her entire entitlement under the trial
court’s rulings.
Appellant next contends the trial
court erred in repudiating its previous
order which directed payment of the
widow’s allowance after the partial
distribution of the estate to Appellant.
The essence of Appellant’s argument
is that she was entitled to the widow’s
allowance pending final disposition of
all “litigation”, including appeals. We
are unpersuaded.
***
Appellant had already received the
possession and use of her share of the
estate at the time the trial court ordered
her widow’s allowance discontinued.
Upon filing the present appeal, she failed
to post a supersedeas bond. Allowing
her to continue to receive the allowance
pending appeal would award Appellees
a “pyrrhic victory”, winning at trial and
on appeal, but with much of the estate
assets having been expended in paying
the widow’s allowance, and beyond
recovery.
While Appellant may have continued
to assert further rights in the estate, the
trial court’s determination was conclusive
as to Appellant’s rights, pending appeal,
and the assets were distributed according
to that determination.
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Oklahoma County Bar Auxiliary News

Legal Aid, Jennifer Montagna, OLFC, Jordan Banta, Marcy Price, OCBA President, Miki Farris,
Infant Crisis Services, Youth Services, Jennifer Goodrich.
The final meeting of the Oklahoma
Bar Auxiliary was held in May in the
beautiful home of Ellen and David
Morgan, overlooking the OKC Country
Club golf course. President, Marcy
Price presented checks to four metro
agencies that serve the needs of families, children and the legal community:
• Infant Crisis Services, Miki Farris,
Executive Director
• Legal Aid Services of Oklahoma,
Jennifer Montagna, Senior Attorney

• Oklahoma Lawyers for Children,
Jordan
Banta,
Director
of
Development
• Youth Services of Oklahoma County,
Jennifer Goodrich, Clinical Director
A check was also mailed to the Jenks
High School Mock Trial Team for their
national competition.
In addition, all former OCBA presidents were recognized and the 2017-18
officers and board were installed.

2017-18 Board of Directors:
President, Karen Berry; First
Vice Presidents, Tsinena Thompson
and Janet Rayburn; Second Vice
Presidents, Erica Collins and Cathy
Kirk; Recording Secretary, Barbara
Gallivan; Corresponding Secretary,
Jo Lynn Jones; Treasurers, Becky
Taylor and Kay Musser; Inspirational
Leader, Jan Pitney; Parliamentarian,
Marcy Price; Board of Directors,
3-year term: Helen Stakem, Anne
Holbrook and Lynn Pickens; twoyear term: Diane Chapel, Sheila
Porter and Rebecca Thompson; oneyear term: Kathy Plater, Adra Cheek
and Randi Green.
OCBA mission is to promote friendship and fellowship among the members; to support charitable organizations within the community; to support civic and educational activities;
to assist Bar Associations; to promote
the dignity of the legal profession; to
raise funds for the purpose of carrying out the general purposes of the
Auxiliary and to expend such funds.
Luncheon programs are scheduled the
second Thursday/month, with several evening social events throughout
the year. Membership is open to
attorneys, spouses of attorneys, law
students and anyone interested in the
OCBA mission and programs. Dues
are $40.00/year. Find us on faceboook, OK County Bar Auxiliary.

Courthouse
Briefs
• Judges Haralson and Ogden
have been named District
Judges by Governor Fallin.
• Judge Ogden has moved
to Room 325 and is now
covering a Civil Docket and
his Domestic Docket.
• Judge Haralson will remain
at Juvenile Court, Room
205.
• Special Judge Trevor
Pemberton is handling a
Domestic Docket in Room
123.
• Courthouse will be closed
on Tuesday July 4th for the
Independence Day Holiday
Fee increases/changes for
the Law Library effective
July 1st:
• Copies: .25 cents each
• Notary: $3.00 each signature
• Self Service Copies: .20
cents each

The Art of Speed
Oklahomans and Fast Cars

Featuring cars from Oklahoma collectors spanning time from 1911 to the present.
On exhibit July 1 through August 15 at the Oklahoma History Center.

405-522-0765 | 800 Nazih Zuhdi Dr., Oklahoma City, OK 73105 | www.okhistory.org
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