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OKC Attorney
Instrumental in
Growing Homespun
Mask-Making Effort
By Benjamin Grubb
As Central Oklahoma finds itself in the throes
of the COVID-19 Pandemic, an Oklahoma City
Attorney is involved of an effort to deliver critical
supplies to medical providers and first responders on the front lines. Amber Hunsucker, a Yukon
resident, first began manufacturing face masks for
area hospitals late last month. With the help of her
daughter, Lanie, Hunsucker initially made hundreds
of masks, which were delivered to Clinics in Yukon,
OU Medical Center, and the VA Hospital.
Attorney John Branum was
inspired by Amber’s initiative. After hearing about her
cottage mask-making industry, Branum set his sights on
increasing its scale. “Amber
started making the masks
herself,” said Branum. “After
hearing about her operation.
I got in touch.” Branum and
Hunsucker put their heads
together and devised a way
to optimize supplies, volunteers, and equipment, setting
an ambitious goal of manuAttorney
facturing 10,000 masks in a
John Branum
period of less than a week.
The goal was not only met,
it was exceeded. “We were
able to secure a church facility and recruit volunteers; Amber networked with hospitals, medical
providers, and community leaders. Together, we’re
able to meet a critical need during a critical time,”
said Branum.
So far, masks have been provided to Oklahoma
hospitals, firefighters, police officers, and first

“Together,
we’re able
to meet
a critical
need
during a
critical
time.”
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Today’s World As We Know It
By Michael W. Brewer, OCBA President
Counting down the months of 2020 is a
more arduous task than ever imagined. We
are fast approaching the 90-day return limit. I
have a vivid memory of complaining about the
time change, a full moon and Friday the 13th.
COVID-19 was around because I had just cancelled a trip to Scottsdale, Arizona. Then Rudy
came to town and everything changed. The reality of COVID-19
has since hit like a ton of bricks. It seems like it was months ago
but we are just getting started. Remember, I’m writing this in late
March about two weeks before the April print publication, and on
a day I was to leave for a week in the desert. We all now know that
in the midst of a global public health crisis things change daily
and hourly so we will see how this ages. What we planned for
tomorrow doesn’t necessarily occur the way we thought, if at all.
I write this on a 95-degree day in March sitting in the Pergola on
the Prairie without Thunder and Sooner flags flying because there
are no athletic activities now. I will get them out soon anyway.
International vacations became interstate driving trips became
staycations and is now STAYHOMEOKC.
One of my concerns for our profession during this time is for
each other’s mental health. Lawyers in isolation is not a great
thing. We work best in groups, teams or a pack. Lawyers must
have someone to argue with, advocate for, or vent to. We need
an antagonist for survival. Every hero needs a villain and vicea-versa. Otherwise, we have in the past turned to depressive and
addictive behaviors. Well, the OBA has your back. OBA President
Susan Shields did a fantastic job on Facebook live on Sunday,
March 22, 2020 discussing mental health issues for lawyers.
You can watch it on the OBA site. Remember Lawyers Helping
Lawyer resources at 800-364-7886; http://www.okbar.org/lhl.
My second concern was keeping our businesses going during
a nationwide shut down of businesses and social distancing.
However, I should not be concerned there because we are now
deemed “essential”. There was a 24-hour period during which
everyone was trying to figure out who was essential and who was
not. Sort of like first class versus coach on the Titanic, right? But
again, the OBA and President Shields came to the rescue pursuing
the State for a finding of “essential” status for lawyers and law
firms. I mean liquor stores, pot dispensaries and golf courses first
made the cut, why wouldn’t the legal profession. Well we did
make the second cut, and many lawyers continue working hard
representing clients and supporting the rule of law while adhering
to the new rules. Shouldn’t we all be happy with $.99 gas, liquor
store deliveries to your doorstep, pot dispensaries open every
other block on May Avenue, and endless binge watching of every
old sports event imaginable airing 24/7. Instead many are gripped
with fear as COVID-19 continues to spread. The financial market
wildly goes from one extreme to the other. All of the sudden
most Americans and business don’t have the savings to last a few
weeks. What happened to saving sufficient funds to survive 3-6
months without new revenue. Most are following the CDC and
medical professionals’ recommendations and practicing social
distancing. A few are not. I find the social media photo of the walk
or bike ride on day # of quarantine a bit confusing. Saying you
are quarantined I thought meant something more limiting. Then
people were told it was good to get out and walk, but when others
saw the large crowds at lakes and parks, they went nuts on social
media seeking a complete barricade.
That brings me to the social media and media. My phone now
tells me how much time I’ve spent online. Guess what, that number increased greatly since Rudy came to town. What spending
time reading social media tells me is that someone is not happy no
matter the circumstances and there better be someone for them to
blame. The news readers and daily news conferences are unbear-

able. Politicians from both sides of the argument are not particularly helpful to calming fears. I’ve previously viewed social
media as a way of keeping in touch with friends and colleagues
across the U.S. I like photos of food, kids, grandkids, sunrises,
sunsets, flowers, dogs, and pie. But it seems that a great number
of you need social media to affirm your own belief system and be
critical of the opposing viewpoint. Something I did not count on
was the addictive nature of getting a rush from being on a social
media bandwagon where other like thinking people affirm your
beliefs. Recent history teaches us that social media and news
media are poor predictors of election outcomes. It is a dangerous
place to go and I hope that in these trying times you can disengage. It is difficult enough to determine fact from fake in a time
when that discernment is of utmost importance.
Back to real fears for a moment. The numbers of infected and
dead are going to increase. It is a fact that was made public from
the beginning. The question is whether you can do anything to
sandbag for the flood. If you are waiting for the government or
someone to rescue you, it will be a long wait with poor results.
Historically, the government is always behind the curve in disasters and outbreaks. You have to make the decisions for you now.
Read and follow the rules and orders, use critical thinking, make
reasonable decisions, and also use your common sense. Have a
plan for each day, week, or month that the effects of this health
crisis are upon us. I’ve noticed many are using some of this stay
at home time to calm themselves with meditation and others are
using it for prayer. Don’t do nothing! I threw my back out doing
online home Pilates on Monday. Don’t do that either.
We know that Rudy didn’t wash his hands before touching
everything in the locker room and the microphones at that press
conference. Apparently, people attending large gatherings, living
in densely populated cities, meeting Royals, and at Mardi Gras
didn’t wash their hands with soap either. Keep social distancing,
use hand sanitizers, wash your hands with soap and warm water
often, monitor your temperature, and don’t go out (quarantine) if
you feel sick or think you’ve been exposed. In the midst of all the
bad news, you do see examples of great acts of kindness, and you
see distilleries making hand sanitizer, schools donating supplied
to hospitals, volunteering, manufacturers switching to make ventilators and masks, homeschooling, and mass hiring by truckers,
grocers, and supply distributors. With that, stimulus is also coming from the government but with it enormous jobless numbers
and unemployment filing. It does not feel like there is any stable
positive movement. But each of you can control that feeling and
the impact of all of this on you, your family and your profession.
Just decide to do so.
I did not know I would be the OCBA President who cancelled
everything. It was actually an easy decision. All OCBA committee, board meetings and events have been cancelled through May
1, 2020. Yes, that means we cancelled the Law Day luncheon
on May 1. The OCBA is in fact a volunteer organization and
there was no need to take any exposure risk. But as lawyers, you
should do your utmost to support the rule of law and our chosen
profession.
We did not pick this day or time to live in, but here we are
living at this moment. You are to make what you can of it.
You do have control over your fear. Just maybe April showers will give us a backdrop to the end of the pandemic and
then we can more fully enjoy May flowers( or tornado season). Stay healthy, be smart about how you navigate these
times, seek help if you need it, and when this social distancing is over, we should gather at an OCBA event and rejoice.
Michael W. Brewer is an attorney, founder, and partner of Hiltgen
& Brewer, P.C. in Oklahoma City, Oklahoma. To contact Mike,
email mbrewer@hbokc.law, call (405) 605-9000 or tweet him
at @attymikeb. For more information, please visit http://www.
hbokc.law.

Endnotes
1. Garrett, Thomas A., “Economic Effects of the 1918 Influenza Pandemic: Implications for a Modern-day Pandemic”, Federal Reserve Bank of St.
Louis, November 2007.
2. Id.
3. Correia, Sergio, Luck, Stephan, and Verner, Emil, Verner, “Pandemics Depress the Economy, Public Health Interventions Do Not: Evidence from
the 1918 Flu”, This draft: March 30, 2020; First draft: March 26, 2020 (available at https://papers.ssrn.com/sol3/Papers.cfm?abstract_id=3561560).
4. Garrett, Thomas, see endnote 1 supra (“Unfortunately, a 2005 report suggests that the United States is not prepared for an influenza pandemic.”).

www.okcbar.org • April 2020 • BRIEFCASE 3

Stump Roscoe
Stump
Roscoeduced nothing more than speculation on the
STUMP
ROSCOE

BY
element of causation” because there were
Roscoe X. Pound
no positive H1N1 patients in the wife’s unit.
Dear Roscoe: Although I’m not aSTUMP
mem- Therefore,
ROSCOEalthough it was possible that the
ber of the Oklahoma County Bar Association, By
husband could sue for his wife’s contraction
Roscoe of
X.the
Pound
I have a question for you. People keep asking
virus, he had to present some evidence
me if you could sue someone who gave them of causation to survive summary judgment.
Dear virus.
Roscoe:
anyone
everthem?
really Traditionally,
he informed Wal-Mart
of his claimused
priora
the corona
WhatHas
would
you tell
many jurisdictions
been
runover
by
a
reindeer
at
Christmas
to
filing
suit
or
that
Wal-Mart
learned
of
Proud Pott County Practitioner.
species of battery as way into court. For
time?
Would
Santa
be
liable?
E.D.,
OKC
his
claim
in
any
other
way.”
Wal-Mart
Dear Proud: Don’t get your pedigree in an example, consensual sex between two adults.
Stores,
Inc.
Johnson,
uproar. While I make my literary home on One
knows
he v.has
syphilis.106
HisS.W.3d
partner718,
has
Dear E.D.: Dippin’ into the Christmas 733 (Tex. 2003). Therefore, reasoned the
these Oklahoma County pages, my “sagey- no reason to know of his condition. Can she
cheer a little early this year, aren’t you? high court, in disposing of the reindeer
ness” is open to all. First thing I would tell state a claim for battery given that the sexual
Let’s assume the right jolly old elf is, in in question in the ordinary course of
them, of course, is that I’m not actually a contact was consensual but the heightened
fact, amenable to suit here in the U.S. To business, Wal-Mart did neither violates
lawyer,
but in all probability
infection
Common
law jurismy knowledge,
he is not a I’m
headtheof next
state. riska of
legal
duty was
nor not.
acted
intentionally
to
bestAsthing.
I’d get
thePole
meatisofrun
theby dictions
split
this forofover
a century.
In
far asThen
I know,
the into
North
conceal
or on
dispose
evidence
months
matter.
ways,
“new”first
coronavirus
liability
a council consisting of folks named Mayor many
before
the the
plaintiffs
advised them
of
Of
course,
everything
aboutOfthe
current
likely
be aa suit.
matter of fitting old
Daisby,
Merry,
and Bright.
course,
as a cases
theirwill
intent
to file
stateglobal
of affairs
is largelyofunprecedented.
Nobe wineDear
into new
skins.A colleague at my firm
ambassador
goodwill, he may
Roscoe:
doubt
it will
spawndiplomatic
a great deal
of litigation
Roscoe: The
members
a neighborable
to claim
immunity.
Also, Dear
who practices
in the
IP areaoftold
me that
collection
might be
problematic
that we hood
“Merry
Christmas”
wasdriving
a registered
on all
judicial fronts.
With
history asin
a guide,
association
take turns
evening
know
usually operates
in theone
red. patrols.
trademark.
I saidwitnesses
“prove it”.
He said
andall
with
dueSanta
consideration
given to what
The patrol
a crime,
and
I could
onanomalies
like this suck
for another
page the“ask
Roscoe,”
asking. J.G.,
would
hope go
to be
as Dr. Phil’s
suspects
flee so
in I’m
a vehicle.
The OKC,
patrol
or so,
but Ithough,
end up I’d
on have
Debbie
“toilet
licker”,
to Gorden’s
answer volunteer calls 9-1-1 and stays on the line as
Naughty
List
(she
actually
refers
to the list he follows
Dear J.G.:
I’d say that’s
a tall order.
“yes.”
them through
the neighborhood
by
another
name
but
I
won’t
go
down
that
Not
to
worry
though.
Several
ago,
Over the years, courts have held peo- where he loses them. The suspectsyears
are later
path
this
close
to
Christmas)
if
I
overrun
an
IP
firm
reported
on
its
Blog:
ple accountable for passing diseases on to arrested. the entire call to 9-1-1 a present
my word count.
another. After HIV/AIDS hit the scene, The sense impression or is it just the reporting of
“MERRY CHRISTMAS for “Fruit wine;
California Supreme Court in John B. v. the crime itself? W.L., OKC.
No, E.D., there have been no lawsuits grape wine; natural sparkling wines;
Superior Court ruled suits regarding the negW.L.:fruit First
of sparkling
all, I’d saygrape
the
filed against Santa for any reason, Dear
sparkling
wine;
ligent
transmission
of
sexual
diseases,
such
neighborhood
patrol
guy
had
more
balls
than
including getting run over by a reindeer. wine; sparkling wines; sweet wines; white
as the
HIV/AIDS
virus,qualify
can proceed
based
on brains.
it wasn’t
I’d
Perhaps
I should
that with
“yet.”
wine; Hopefully,
wine; wines;
winesyou.
and Next,
sparkling
constructive
knowledge. Indeed,
because
that theRegistration
9-1-1 may No.
be admissible
With the ever-growing
litigiousness
of of
our saywines,”
4,077,131. in its
the society,
nature ofcoupled
the virus,
some
states including
with
a definite
shortage entirety. In United States v. Lovato, decided
Oklahoma,
criminalized
intentional
or in February,
Tenth Circuit and
dealt with
a
of jobs for
law grads,the
I would
never rule
MERRY theCHRISTMAS
Design
reckless
similar
Holdingtree
the entire
9-1-1 call
it out.transmission of HIV/AIDS.
for issue.
“Christmas
ornaments
and
decorations,”
Just last month, he Supreme Court of Texas, admissible,
the Registration
court gave No.
the 1,790,526.
following
However,
the closest
caseFormal,
I couldInc.
findv.to rationale:
Coming
Attractions
Bridal and
your
question
was Wal-Mart
Stores
Inc. v.
MERRY
for “Cigar
Texas
Health
Resources,
addressed
exposure
[N]o CHRISTMAS
substantial change
in cir- and
Johnson,
39
S.W.3d
729
(Tex.
App.
2001).
cigarette
boxes;
cigar
and
cigarette
boxes
to Ebola. A nurse of a Dallas hospital helped
cumstances occurred during the
Seems
Mr.
Johnson
claims
injury
from
not
of
precious
metal;
cigar
bands;
care for a patient infected with Ebola. She
call. When a significant, interveningcigar
several
reindeer
swooping
down
on
him
boxes;
boxes not change
of precious
metal;
then travelled to Ohio to shop at a bridal shop.
eventcigar
or substantial
in cirfrom
a
top
shelf
as
a
result
of
a
Wal-Mart
cigar
tubes;
cigars,”
Registration
Upon returning to Dallas, she was diagnosed
cumstances occurs between state- No.
employee’s stocking a shelf on the next 3,561,707.
with Ebola. The Ohio bridal shop claimed the
ments, Rule 803(1) may require
aisle. The primary fact at issue stemmed
hospital where the nurse worked negligently
a court to treat a declarant’s statefrom whether the reindeers in question
MERRY CHRISTMAS and Design for
failed
to
prevent
transmission
of
the
Ebola
ments
differently.
See Jackson,
124
were made of wood or papier Mache. The “Bibs
not of
cloth or paper;
caps; children’s
its employee
causing
plaintiffs
to
close
due
F.3d
at
618
(observing
that
a
witlatter would not have caused the degree and infants’ cloth bibs; children’s cloth
to of
health
and claimed.
adverse In
publicity
ness’sbibs;
statement
madenamely,
after police
injuryconcerns
the plaintiff
the time eating
clothing,
khakis;
because
of the
virus.and
The trial,
case was
dismissed
intervened
and gained
control of the
between
injury
Wal-Mart
sold clothing,
namely,
wrap-arounds;
hoods;
duethe
to failure
to filecritters.
an expert Wal-Mart
report, not could
due
scene
maytoddler
not qualify
a present
offending
infant
and
one as
piece
clothing;
to failure
to state any
a claim.
senseshifts;
impression
even shoulder
though earnot produce
of the reindeer because jerseys;
short sets;
wraps;
Inthey
Ebaseh
v. McAllen
Hospitals,
a
lier statements
qualify).
had Onofa
all been
sold or,
if broken,
swaddling
clothes;didties;
tops; Here,
wearable
thrown
the photograph
of the garments
and witnessed
clothing, anamely,
shirts;
2015
Texasaway.
CourtOnly
of Appeals
case, husband
the caller
shooting,
reindeer
was
introduced
in evidence,
but wraps,”
No. 3,737,733.
alleged
that his
wife
returned from
her shift at
calledRegistration
911, and followed
the Honda
quality
toowell.
poor
substantiate
the its
hospital
not was
feeling
Thetohospital
had
during the call with no interruption
or
rebut
either
party’s
description.
The
Can
I Use MERRY
CHRISTMAS?
confirmed cases of H1N1 virus (swine flu) in
or police
intervention.
The caller
trial
court
granted
plaintiffs’
request
for
the hospital. She admitted to the emergency
maintained focus on the Honda and
a spoliation
The
Does
this mean
I can’t
useof “Merry
room
a few daysinstruction.
later and died
justjury
twowarded
days
its occupants
for the
entirety
the
the
Johnsons
$76,000.00.
An
intermediate
Christmas”
on
my
sweaters?
No. It does
after that. The husband sued for wrongful
discussion. Although the discussion
appellate court affirmed. Texas Supreme not. Although the above owners were
death because the wife was not offered an
shifts between related topics, the
Court reversed, holding “the evidence able to acquire the federal registrations,
N95 mask and the court granted the hospital
call continually focused on an ongois undisputed that neither Wal-Mart nor nothing limits you from using the term
summary
judgement.
The
appellate
court
Johnson knew on the day of the accident on ing
yourstream
goods ofto observations,
wish someonewhich
a happy
affirmed,
concluding
that
the
husband
“prosupports
the
admissibility
of the call
that his injury might be serious or that holiday.
Johnson might pursue legal action. Even
after Johnson learned that he had injured
his neck, nothing in the record suggests that

www.okcbar.org • DECEMBER 2019 • BRIEFCASE 3

TIMELESS
TIMELESS
DESIGNS
AND
DESIGNS
AND
ALL-DAY
ALL-DAY
COMFORT
FROM
COMFORT
FROM
OUR ALDEN
OUR
ALDEN
CASUALS
CASUALS
TEENA HICKS COMPANY

OKLAHOMA TOWER 210 PARK AVENUE, SUITE 220
OKLAHOMA
CITY,
OK 73102
TEENA
HICKS
COMPANY
(405)210
235-4800
OKLAHOMA TOWER
PARK AVENUE, SUITE 220
OKLAHOMA CITY, OK 73102
(405) 235-4800
as a whole.
at that trial, provided that the district court
The Circuit decision did note that they takes steps to avoid unfair prejudice. She
would
not have
faulted the trial judge for then
rejected
argument
as to violation
individual
business.”
wishers
whothe
might
unintentionally
driveof
parsing the tape to make a more deliberate The
Rule.
The
Court
determined
that
does
her over the brink. We also knew that even
analysis
and,
speaking
for
myself,
I
can
not
bar
testimony
just
because
a
witness
was
Hope you all have a great Holiday the brightest of Christmases could not
think
of
a
good
many
instances
in
which
this
present
as
a
defendant
during
a
prior
witSeason and may the New Year bring totally eclipse her sorrow. We had all met
“could”
should
be replaced
with
“should.”
ness’s
testimonyways
unlesstoit subtly
was theensure
product
you good
fortune
in all the
Fa-La-La-Laand discussed
sheof
It took time,
effort, and the assistance of “government
connivance”
“willful
Lawsuits
you undertake.
would not spend
an excessorofsome
time alone.
In closing
I wish
Oklahoma
about dozen deputies to restore order after violation”.
Finally,
sheallruledthethat
the Sixth
Kearny bombshells.
trial ended inAsa quiet
less than
County Barbarred
Association
and their infiltraloved
PeterThe
Kearny’s
set- Amendment
only government
satisfying
Given
we’re
in first
the tion
onesofhearty
cheer team.
this Christmas,
andended
that
tled
upon themanner.
courtroom,
Judge
Ohara
the defense
Proceedings
Season
to
Be
Jolly
I’ll
save
the
gory
details
the
New
Year
usher
in
amazing
blessings
addressed Peter Kearney. He remained in the around 8:00 p.m.
for next
issue because they were, in fact, including,
by way
of example
not
witness
chair.
No one really
expected
smoothandsailing
rather
gory.
by
way
of
limitation:
love,
joy,
peace,
“Well Mr. Kearney, it looks like you’ll be going forward, but we couldn’t anticipate
prosperity, elation, success, good health,
consulting with your attorney today after all,” how
rough it would get.
laughter, and friendship. Catch ya next
she said. “This Court shall reconvene at 9:00
Here at Roscoe’s, Christmas proceeded year.
a, m. tomorrow. Now, if the bailiff will escort
in full swing. As usual, Rae took charge.
the
jury out,
counsel
for Joseph
Decked
out itinappears
her yule
tide finery
– a
Kearney
wishes
to
be
heard.”
sweater festooned with bats and skulls
We filed
out with
the rest
of the
spectators.
with
the legend
“Hail
Santa”
at center
and
Later,
Carl
Coleman,
the
prosecutor
toldMrs.
me
a black Santa hat. She looked like
what
happened
after
that.
Santa as she decorated the tree with black
Counsel
for balls
both parties
madeSkellingtonmotions for
and
silver
and Jack
mistrial
the Court
At that
themedwhich
ornaments.
Well,overruled.
more accurately,
she looked
like Ms.attorney
Santa assuming
point
Joe Kearney’s
made an Santa
argumarried
Morticia
ment
for the
record. Adams.
Essentially, he combined
Junior’sfor
girlfriend
looked tomore
his motion
mistrial Sylvia
with motion
bar
like
Galadriel.
She
too
participated
in the
w w w. o k l a l e g a l . c o m
any testimony by his brother First, he asserted
trimming.
wore a satiny
white
gown
that
Peter hadShe
participated
in defense
strategy
with aentering
gold obithe
andcooperation
a white hooded
cloak.
before
agreement
You could really tell the areas each of the
and could therefore share those strategies
girl’s trimmed. Come to think of it, it
with the government in violation of the Sixth
sort of reminded me of Central Oklahoma
Amendment right to counsel. Second, he
where rolling green woodlands gave way
objected
hadif been
at
to flatterbecause
prairie. Peter
I think
I everpresent
had little
trial
for
the
testimony
of
other
government
creatures whispering good or evil thoughts
witnesses.
Third, he
claimed
that Peter’s
like in cartoons,
they’d
probably
look ateslot
timony
would
likely
refute
assertions
made
like Rae and Sylvia right now.
by the
defense
during
opening and
arguments
Sandy
Kearny
celebrated
with
us. Of
that
were
critical
to
the
defense.
course, celebrating in her case consisted
Following
argument,
Ohara
held:
mostly
of putting
on a Judge
brave face,
smiling
radiating awho
superficial
warmth. Wewitall
a and
co-defendant
turns government
Oklahoma’s Top-Rated
knew
the pain
feel inside
ness
during
trial she
maymust
be permitted
tohaving
testify
Lawyers Since 1995
gone through the loss of Katie, the trial, her
Martindale-Hubbell®
You can use the term because the public near murder, and now the first Christmas
associates the phrase with a common without that great kid. Penny and Aubrie
sentiment during Christmas, not an provided some insulation against well-

Quote of the MONTH

No man is an island, entire of itself; every man is a piece of the continent, a part
The
Date!
of the main. If a clod be washedSave
away by the
sea, Europe
is the less, as well as if
a promontory were, as well as ifOCBA/YLD
a manor ofCHILI
thy friend’s
or of thine
own were:
any
COOK-OFF
& SILENT
AUCTION
man’s death diminishes me, because
I am involved
in mankind,
and therefore never
FEBRUARY
28, 6 – 8:30
P.M.
send to know for whom the bells tolls; it tolls for thee.
LOCATION TO BE ANNOUNCED

— John Donne - Lawyer and Essayist (1572-1631

Johnson & Biscone

Personal Injury
Workers’ Compensation
Social Security Disability
1-800-426-4563
405-232-6490
The Hightower Building
105 N. Hudson, Suite 100
Oklahoma City, OK 73102

4 BRIEFCASE • April 2020

OBITUARY

Justice Lavender Dies

By Rex Travis
Long-time Oklahoma Supreme Court Justice
Robert Lavender passed away March 23, 2020. He
was 93 years old. Justice Lavender served on the
Supreme Court for 42 years, becoming the longest
serving Justice on the Court. When he was appointed to the Supreme Court, in 1965, he was the youngest Justice to serve on the Court.
Justice Lavender was a member of the “Greatest
Generation.” He grew up on a farm near Catoosa,
where he was brought up by his Grandparents after
his Mother died when he was 12.
Immediately upon graduating high school, in
1944, he enlisted in the Navy, to serve in World War
II. He was assigned to a navy gun grew, which the
Navy put on merchant ships which were being sunk
in large numbers crossing the Atlantic, to protect
the merchant ships from submarines. The navy gun
crews were important because, if there were no
escort ships nearby, the submarines would surface
and sink the merchant ships in the convoy with the
sub’s guns. Having the gun crew on the merchant
ships forced the subs to use their torpedoes, which
forced the subs to return to Germany for more torpedoes, which reduced dramatically the number of
submarines in the Battle of the Atlantic. When the
war in Europe was over and there was no German
submarine threat, Justice Lavender was transferred
to a battleship, the U.S.S. New Jersey.
After Japan was defeated, he returned to civilian
life and went to college and law school on the GI
bill. He worked his way through night law school
at Tulsa University Law School as a deputy court
clerk and graduated in 1953. He first worked as an
assistant city attorney for the City of Tulsa and then
went into private practice with a firm in Claremore.
He practiced there until his appointment to the
Supreme Court.

Oklahoma Supreme Court Justice Robert Lavender
Justice Lavender proved to be a great justice, who
was willing to change the law when it proved to be
unfair. For example, under Brigance v. Velvet Dove
Restaurant, 1988 OK 68, 756 P.2d 1232 (Brigance
II), release and satisfaction of a judgment barred
an action against joint or concurrent tortfeasors,
whether that was the parties’ intent or not. In a
landmark opinion, by Justice Lavender, Kirkpatrick
v. Chrysler Corp., 1996 OK 136, 920 P.2d 122,
the Supreme Court reversed that ruling, holding a
release and satisfaction releases other tortfeasors
only if the judgment was actually litigated or on its
face reflects that it is intended to be a full satisfaction of all claims, including those against tortfeasors not joined. The problem was, of course, with
friendly suits. We reduced claims to judgments and
released and satisfied them to obtain court approv-

al, because a minor could not contract to release a
claim. Those friendly suits proved unfriendly. Now
they are much less so.
Similarly, Releases also used to be dangerous.
Brown v. Brown, 1966 OK 2, 410 P.2d 52, held
signing a release which releases the named tortfeasor “and all other persons” had the effect of releasing all tortfeasors. This became a very common
source of malpractice problems, as lawyers failed to
adequately read “boilerplate” releases and released
claims they never meant to release. Once more,
Justice Lavender came to our rescue and, in Moss
v. City of Oklahoma City, 1966 OK 2, 410 P.2d 52,
reversed Brown and held that only named tortfeasors will be released by such a release. A lot of us
have avoided malpractice cases because of that.
Another problem was the rule that release of the
original tortfeasor released a successive tortfeasor.
This applied most commonly when a doctor or
hospital treated an accident victim and was alleged
to have committed malpractice. If the victim settled
with the tortfeasor who caused the original accident
and injury, this release also released the doctor or
hospital., Farrar v. Wolfe, 1960 OK 123, 357 P.2d
1005. Justice Lavender reversed that decision in
Hoyt v. Paul R. Miller, Inc., 1996 OK 80, 921 P.2d
30 holding an agreed judgment and release and satisfaction of the claim against the original tortfeasor
would not release the claim against the doctor.
We have certainly missed the service of this
courageous Justice with his retirement in 2007. In
addition to being a great Justice, he was a very good
man, who will be missed for that reason.
Due to the coronavirus pandemic, a memorial service for Justice Lavender will not be held until what
would have been his 94th birthday, July 18, 2020 at
10:00 a.m. at Hahn-Cook/Street & Draper Chapel
in Oklahoma City. His family suggests in lieu of
flowers a contribution to the charity of your choice.

OBITUARY

Robert Naifeh Passes from COVID-19 Complications

By Rex Travis
Robert “Bob” Naifeh died March 29 from complications related to contraction of the Coronavirus.
He was 62 years old. Bob was born in was born in
Norman, the son of a long-time, well-known lawyer there. But he practiced his whole 36-year legal
career in Oklahoma City. He got his law degree from
OCU and first practiced with the Pierce-Couch firm
and later in a partnership with Larry Derryberry,
in a firm which ultimately became Derryberry and
Naifeh before Larry Derryberry died. The has continued under that name until Bob’s death. He was
President and Managing Partner of the firm.
Bob primarily represented insurance companies
and their insureds but became best known as an
insurance coverage specialist. He was a Fellow of
the American College of Coverage Counsel, made
up of top lawyers who do coverage work for insur-

Robert “Bob” Naifeh
ance companies. I opposed him on a regular basis in
his coverage practice and can certainly testify that
he was a worthy opponent. He was also, however, a
thoroughly decent person and a good friend.
Bob also did insurance insolvency work and was
counsel for the Oklahoma Property and Casualty

Insurance Guaranty Association since 1989. That
organization is funded by a premium tax paid by
property and casualty insurance companies licensed
in Oklahoma and pays claims for those companies
if they become insolvent.
Bob was one of the few outstanding lawyers I
know who succeeded in achieving the work-life
balance we all wish we had. He was a great outdoorsman and family man and loved OU football.
He and his wife recently bought a home near the
OU campus and thoroughly enjoyed being part of
the campus life again.
Because of the pandemic, there will be no memorial service until a later time. The family will
announce details of the memorial service at a later
time when such meetings can be safely held.
The coronavirus pandemic will leave large scars
on our society but the bar took a huge hit with the
loss of Bob Naifeh. We shall all miss him.
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Book Notes
By Bill Gorden

The Wild Bunch

W. K. Stratton, Bloomsbury Publishing,
2019, Hardback, 336 pages, $28.00
The 1960s saw the end or change of a
number of cultural benchmarks in American
society. One of the most remarkable was
the change in our vision of the “American
West”, and the cowboy. Real history began
to invade the vision of 1950s TV, the cereal
sponsored Saturday morning fare of “Wild
Bill Hickock with Jingles”, and The Lone
Ranger. We were not quite ready to deal with
the reality of how Native Americans fit into
the history, but the view of the cowboy was
about to change.
The late 1960s saw changes by way of
Western Psycho-dramas, such as Have Gun
Will Travel and Gunsmoke. Movies took a
turn as well, showing “Bad Guys” in more
human light, as with “Butch Cassidy and the

Sundance Kid”. The movie which this book
investigates took a much harder turn. Sam
Pekinpah, peripatetic director, oversaw the
turn. Included in the cast were some unlikely stars, each of whom brought something
unique to the mix. The stars all played guns
for hire, traveling as a group. There were
bad guys, and then there were bad guys.
They would have their own loyalties, but the
film did not flinch at what they were. Much
blood was spattered about throughout the
movie, and that grabbed headlines in the 60s,
because that just was not done before.
Probably more important for history was
the straight look at Hispanic life of the
times, in an unblinking manner. This was a
first effort in this area. It should have come
earlier, since Hispanics and Blacks made up
to one-third of all cowboys, but this opened
the door.
Interspersed throughout is a sharp and
honest look at Hollywood and film making

during this era. That alone is interesting, in
both tasteful and less tasteful ways. This,
however, is much more than ET tonight.
This was a book entered into the annual
Oklahoma Center for the Book competition
for 2019. The author is a Guthrie, OK native,
living in Austin TX.

Unnecessary Sorrow

Joe Hight, The Road Runner Press, 2019,
hardback, 344 pages, $24.00
This book is about struggle. It appears
to have been a struggle for the author, who
lived large portions of the story, it chronicles
a massive life struggle, and it can be in places
a tough read. But it is worth it.
The author sets out his brother’s journeys,
on such being the move through early family
life and into a vocation as a Catholic priest.
From there the journey is through the treacherous waters of mental health issues. The
final journey is the brother’s path of back and

forth hope and fear, health and trauma, culminating with the brother’s death by police
firearms in a confrontation.
The central issue for the reader is the
chaos of the mental health world, both in the
person’s family and the mental health community at the time. Catch and release, and
the relapse once the mentally ill person falls
off the meds are highlighted, to say the least.
This book should spur us individually
to monitor the mental health arena, to stay
abreast of changes, to advocate responsible
continuing care., If sometimes costly to the
public purse, we should consider all the relevant aspects and make not only responsible,
but humane changes.
This was a book entered into the annual
Oklahoma Center for the Book competition
for 2019. The author ia an Oklahoman, and
holds the endowed chair of Journalism at the
University of Central Oklahoma.

Choosing Public and Economic Health
By Miles Pringle
It is hard to wrap one’s mind around the
fact that one or a few virus cells that made
the jump from animals to humans in the
middle of China sometime in 2019, has
killed thousands and brought our world’s
societies and economies to a standstill in
just a matter of months. For all of our intellectual and technological sophistication, we

are fundamentally exposed to tiny cells living everywhere on this planet we call home.
The words that come to my mind are tragic,
disorienting and most of all terrifying.
To all of those who have and will perish
from this miserable germ, to those whom
it leaves scarred, and to those left behind
to pick up the pieces, I send my sincerest
condolences. No doubt this pandemic has
already touched everyone in some way.
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Right now, we have a duty to mitigate the
harm caused by this contagion. To comfort
those in need. To help those who can’t help
themselves. And to persevere.
It must be also said, however, that there
is no legitimate tradeoff between the public
health and the economy. Morally, the economy will rebuild, stock prices may regain
value, and balance sheets will improve.
Lives cannot be recovered. Our first duty is
to each other, not to our pocketbooks.
But by serving one another, we are likely
serving ourselves – not only spiritually. The
most applicable comparison we have to
the coronavirus is the Spanish Flu of 1918,
which claimed the lives of 675,000 people
in the United States. I recently came across
a chilling article from the Federal Reserve
Bank of St. Louis stating: “In general, death
was not caused by the influenza virus itself,
but by the body’s immunological reaction
to the virus. Individuals with the strongest
immune systems were more likely to die
than individuals with weaker immune systems.”1
Analyzing economic data from 1918 has
its inherent drawbacks. Data was not as well
documented, the economy was more manufacturing and agriculturally based, and monetary policies were considerably different.

Nevertheless, according to some academics,
“Most of the evidence indicates that the economic effects of the 1918 influenza pandemic were short-term.”2 In fact, a paper recently
cited in the Economist found “that cities that
intervened earlier and more aggressively do
not perform worse and, if anything, grow
faster after the pandemic is over.”3

This comment does not in any way downplay the toll and impact the current virus
does have and will have on our society.
“Given our highly mobile and connected
society, [our current pandemic may] be
more severe in its reach, and perhaps in its
virulence, than the 1918 influenza despite
improvements in health care over the past
90 years… Of course, mitigating a pandemic will require cooperation and planning by
all levels of government and the private
sector.”4 We will need a rapid and sizable
response(s) by our governments to alleviate
the health and economic calamity at hand.
Our duty now is to focus on the crises at
hand, but we should be confident that the
good work we do now will continue to be
helpful in the future. There is no moral and
economic trade off. Even if there was, we
should choose the former. But by helping
ourselves now, we are likely helping ourselves in the future.
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I Like Big Books
By Bill Gorden
As I write this we are in the thick of the
Coronavirus crisis. I am not exactly sure how
far, as the distance from where it all began
to where it all might end is unsure of itself.
One thing is sure to me, that it feels a lot like
Winter. Not temperature-wise, not anticipation wise, (as before Christmas), but in the
dreary sameness of each day. Politicians on
TV giving essentially the same “updates”,
the same warnings from health authorities,
monotonous. The difference with this winter
is no sports. This may be the true test of
human sentience.
So, if it is a sort of perennial winter, what
are we to do? You already know this is not a
book review, as I am in the first person here.
One does not write except in third person in
a review. One does not.
This is about books, however, and big
ones, at that. When I studied for the Bar
Exam, so long ago, (Ford was President),
I learned about how I study. I learned that
because I was often distracted, I needed to

From HOMESPUN, PAGE 1
responders, both locally and in rural
communities with little access to supplies. With the help of community partners at the Red Cross and FC Energy
Soccer Club, mask manufacturing continues while complying governmental

take a break from the Bar materials, but I
didn’t want to watch TV, didn’t want to be
linked to an hour long show as a ten minute
break. It was a pretty dreary winter, and I
was studying for the early exam. That gave
me three months, basically, of being inside,
reading, and trying to avoid the trap of video
anything. I had been playing Russian classical music as a background, so I bought up
some Russian writing, literature and more
factual material.
I learned that I could take a break from
the school stuff in the Russian literature. I
could make the break as long as I liked, not
constrained by station breaks. I learned that I
would return to my assigned work refreshed.
I mentally put myself in a prison mentality.
I read The Gulag Archipelago, first Volume,
by Solzhenitsen. I read a book by Stalin’s
daughter. I read One day in the Life of Ivan
Denisovitch. I read some other more obscure
Russian texts. Later, as I worked on the Bar
exam itself, the Russian music played inside
my head, as though both had been laid on the
same tape track. I passed.

Since then, I have tried to lay out, for each
Winter, a large book to read. Something
over 500 pages. Bigger than 800 or 900,
spread it over two winters, but leave it alone
when Spring came, back to it next winter.
Some titles: East of Eden, by Steinbeck, The
Bible, by you know Who, two Winters. The
Complete works of William Shakespeare.
Two Winters. (except the Sonnets, I hate sonnets.) The Quran. You know who again. The
Winds of War, War and Remembrance by
Wouk. Shelby Foote’s three volume set on the
Civil War. (two Winters, part of a Summer.
Sometimes a set of books would suffice. All
of John LeCarre’, all of Raymond Chandler.
Sometimes a book that would almost break
the chain, such as Parade’s End, by the
improbably named Ford Maddox Ford, or
Tolstoy’s Anna Karenina, this year.
I think I have touched on this theme here
before, but I just wanted to make the point
that this seemingly meaningless “plague”
season, sans sports, sans so much, does not
have to be meaningless. It doesn’t have to
be painful, either. Read as much or as little

as you want, escape for a while, learn something, return as from a short vacation. You
may be surprised, as I have been, by how
much these works reference each other. We
don’t know right now when we will be freer,
so the relative “prison” effect is there. One
can even take a vacation from one book, in
another.
This need not be expensive, even if libraries are closed, as they are as I am writing.
Kindle is good, and there are various other
sites, such as “Libby” to access these works.
Big fat books are often past copyright, and
so are accessible. Unless you are just going
to impress, you can carry them in your electronic device.
Don’t be intimidated. You are lawyers, and
legal professionals. Until recently big old
law books were the thing. Pick something,
some time or era pleasing to you, something
you always said you would try. No one
looking over your shoulder, just you and
the book, and you can come back any time.
That’s why it is an art.

mandates. “Due to how quickly COVID
changed, we’ve had to change the way
we operate, manufacturing from our
homes and practicing social distancing
while picking up supplies and delivering
our masks,” said Hunsucker. “We want
to make sure we’re doing what we need
to do while making sure our orders are

fulfilled.”
Now thousands of orders beyond their
10,000-mask goal; supplies (like essential fabric) are running short. Hunsucker
and Branum are now seeking help from
the community to continue their work.
“We have lived and breathed these masks
during the past weeks,” said Hunsucker.

“We would love to see our community
come together and support our efforts.”
If you are interested in assisting with
the ongoing effort to manufacture face
masks, John Branum has invited anyone
who would like to help with supplies,
donations, or volunteers to contact him
at john@branumlawfirm.com.
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