Title and Preamble
Title
§ Subject Matter
§ Specificity

Preamble
• Jurisdiction of Parties
• Shorthand Names of Parties

§ Effective Date
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§ Party Identification

1
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Know Your Party(ies)

2

§

Context and Intent

§

Balancing Act between being succinct and being overly
inclusive

§

By the end of the Recitals an independent third-party
should know the purpose of the Agreement

§

No substantive provisions
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RECITALS

3
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CONSIDERATION

4

ACKNOWLEDGEMENT OF
CONSIDERATION
§

Context and Intent

§

Existence of Consideration

§

Sufficiency of Consideration

Example:
NOW THEREFORE, in consideration of the premises and the
mutual covenants and agreements set forth in this Agreement and
other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged by the Parties, the Parties
covenant and agree with each other as follows:
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§

5

§

Placement

§

Necessity

§

Content

§

Ambiguity

§

Future Use
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DEFINITIONS

6

§

Purpose

§

Subject Matter

§

Term (if applicable)

§

Closing (if applicable)
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ACTION SECTIONS
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REPRESENTATIONS AND
WARRANTIES

§

A statement of fact as of a moment in time that is intended to
induce reliance.

§

A representation can be stated in absolute terms, meaning it is
unequivocal, or it can be qualified, meaning it is hedged (e.g.,
“there are no claims” versus “to management’s knowledge, there
are no material claims”).

§

The most common qualifiers are the addition of terms such as
“approximately,” “reasonably,” “materially,” or the inclusion of a
knowledge qualifier.
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Representations:
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REPRESENTATIONS AND
WARRANTIES
§

A promise that a statement is true, and that the maker will pay
damages to the counterparty if the promise is not true and the
recipient suffers damages.

§

Unlike a representation, a warranty does not include a reliance
component; a party can sue for breach of warranty even if such
party knew that the warranty as stated was wrong.

§

In proving a breach of warranty rather than a misrepresentation,
there is no intent element involved.
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Warranties:
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COVENANTS AND RIGHTS
§ Covenant - A covenant is a promise to do (or not to do)
something, which creates a duty and obligation to perform.
§ Right - A right to the performance is the flip side of a covenant.

handle things in the period between signing the agreement and
closing the transaction. It is a form of risk allocation between
the parties.
.
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§ Purpose - Covenants and rights explain how the parties will

10

§

Provide that a certain state of facts must exist before an
obligation to perform arises; if the condition never occurs, there
is no obligation.

§

May be ongoing, meaning that if the condition never arises, then
the rest of the agreement remains intact.

§

May be absolute, meaning that a party can walk away from the
agreement without breach if the condition never arises.

§

May be waived by the party benefiting from the condition.
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CONDITIONS
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TERMINATION
§

Termination Events

§

Termination

§

Remedies for
Termination
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Procedure

12
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FORCE MAJEURE EVENTS
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LIMITATION OF LIABILITY
§

No Punitive or Consequential Damages

§

Hard Liability Cap (e.g. amount paid under the Contract

§

Exceptions (e.g. gross negligence, willful misconduct,
confidentiality)
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or a set dollar amount)

14

§

Allows the indemnitee to seek reimbursement for money
when it faces a loss or is forced to pay damages to a
third party as a result of an injury – whether physical or
monetary – caused by the indemnitor.

§

IP Indemnification

§

Exceptions (e.g. gross negligence or willful misconduct
of the indemnitee)
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INDEMNIFICATION

15

§

Notice

§

Integration Clause

§

Severability

§

Choice of Law and Venue

§

Dispute Resolution

§

Assignment

§

Amendment

§

Waiver

§

Third-Parties

§

Advice of Counsel

§

Counterparts
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BOILERPLATE PROVISIONS

16
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EXECUTION PAGES

17

§

Location

§

Prefatory Language

§

Party Name and Representatives

§

Example
CLIENT, Ltd.

123 Limited Liability Company

BY:
_______________________
Name: _______________________
Title: _______________________

BY:
__________________________
Name: __________________________
Title: __________________________
#952129	
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EXECUTION PAGES
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500 Energy Plaza | 409 South 17th Street | Omaha, NE 68102-2663
P (402) 341-6000 F (402) 341-8290
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BRINGING A CONTRACT ACTION
Your client has entered
into an agreement and
the other party is not
holding up their end of
the bargain…what do
you do?

RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ Do not file suit too fast.
§ Determine whether a viable claim for breach
of contract exists or what has to be done to
make it viable.
§ Determine who are the proper parties to the
action.
§ Determine “where” the action must
be brought.
RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ Determining whether a viable claim exists.
§ Existence of a contract.
§ Statute of limitations.
§ A breach.
§ Damages.

RESULTS DRIVEN

BRINGING A CONTRACT ACTION

§ Creating a viable claim
§ Notice and/or demand requirements.
§ Cure period.
§ Mediation or another form of dispute
resolution.

RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ Determining the proper parties.
§ Who are the actual parties to the agreement?
§ Who made the representation or warranty?
§ Who caused the damage?
§ Does any immunity from suit exist?

RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ Determining “where” the action must be
filed.
§ Venue.
§ State or federal court.
§ Arbitration provider.

RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ The initial pleading.
§ Utilize the applicable jury instructions to
precisely plead elements.
§ Nebraska:
§
§
§
§
§
§

Existence of a contract.
Terms of the contract.
Breach of the contract.
Breach as the proximate cause of damages.
Satisfaction of all conditions precedent.
Actual damages.

RESULTS DRIVEN

BRINGING A CONTRACT ACTION
§ Tools for litigating the breach of contract
action.
§ Detailed breach allegations.
§ Jury v. judge.
§ Requests for admissions.
§ Stipulations.
§ Deposition strategies.
§ Scope of damages.
RESULTS DRIVEN

So Your Client Has Been Sued for
Breach of Contract … Now What?

Things to Look at Right Away
¨Choice of Law Provision
¨Forum Selection Clause (Venue Provision)
¨Standing
¨Dispute Resolution Provision
¨Entitled to a Jury Trial?
¨Attorneys’ Fees
¨Punitive Damages

Choice of Law Provision
¨ Generally, these are enforceable as long as they’re

not contrary to public policy
¨ Must have some reasonable connection to the
parties or subject matter of the contract
¨ Subject to arguments relating to duress, lack of
bargaining power, etc.
¨ You will run into Judges who will be more

comfortable interpreting law of his/her own state
instead of another state
¨ At end of the day, Court should strive to give the
parties what they contracted for if all else is equal

When the Contract Is Silent on
Choice of Law
¨ Comes into play only when the parties are located

in different states or the subject matter of the
contract covers more than one state
¨ Contract will be governed by the laws of the state
with the most significant relationship to the
transaction and the parties
¨ Obviously, you’re going to argue for the state that
best suits your client’s position
¨ Attorney’s fees
¨ Punitive damages
¨ Law in a particular state may be more plaintiff- or

defendant-friendly

Forum Selection Clause
¨ Again, generally enforceable in Nebraska
¨ A Nebraska court will refuse to enforce a forum

selection clause only if:

¨ The court has a statutory basis to hear the case;
¨ The plaintiff cannot secure effective relief in the other

state;
¨ The other state would be a substantially less convenient
place for trial;
¨ The forum selection clause resulted from
misrepresentation, duress, abuse of economic power or
other unconscionable means; or
¨ It would otherwise be unfair or unreasonable to enforce
the forum selection clause
¨ Neb. Rev. Stat. § 25-415 (Model Uniform Choice of Forum

Act)

Forum Selection Clause, cont’d.
As a general rule, you consent to personal
jurisdiction when you sign a contract that
includes a forum selection clause.
¨If you challenge a forum selection provision,
it raises a jurisdictional issue. Thus, you must
file a Rule 12(b)(6) motion to challenge.
¨The party challenging a forum selection
clause faces a “heavy burden” of showing that
it should not be enforced.

Standing

Does the Plaintiff Have Standing?
¨ Is the Plaintiff a party to the agreement?
¨ Is the plaintiff a valid Assignee?
¨ Is she the Real Party in Interest?
¨ Insurance context

¨ Has the person who signed the contract passed

away? If so, must open an estate and sue in the
estate’s name
¨ Whatever the case, if you’re dealing with
someone other than the original party to the
agreement, make sure all the dots are connected

Entitled to a Jury Trial?
¨ Could be specified in the contract
¨ If it is, it will probably be upheld (subject to the usual

duress, fraud, etc. arguments)
¨ If it is not specified in the contract, it’s going to depend on
the nature of the dispute
¨ Ambiguous contract = jury
¨ Whether a contract exists = jury
¨ Any question of fact (reasonableness of performance, good

faith, etc.) = jury
¨ Factual issues relating to statute of limitations = jury
¨ Application of statute of limitations when no fact issues = judge
¨ Unambiguous contract = judge
¨ Interpretation of the contract = judge

Exception to the Rule:
Insurance Contracts
¨Insurance contracts should be read to avoid

ambiguities if possible
¨When it comes to construction, insurance
contracts treated differently than regular
contracts
¨“The construction of an insurance contract is

purely a question of law.” Union Ins. Co. v. Land
& Sky, Inc., 247 Neb. 696,699 (1995).
¨Even when ambiguous, construction is still a
question of law (and appellate review is de novo)

Exception to the Rule:
Insurance Contracts, cont’d.
¨ “[W]here a clause in an insurance contract can be

fairly interpreted in more than one way, there is
ambiguity to be resolved by the court as a matter
of law. Our rules of construction require that in
the case of such ambiguities, the construction
favorable to the insured prevails so as to afford
coverage. This rule has evolved from recognition
of the fact that the insurer as drafter of the policy
is responsible for the language creating the
ambiguity.”
Polenz v. Farm Bureau Ins. Co., 277 Neb.
703, 708 (1988) (citations omitted)

Exception to the Rule:
Insurance Contracts, cont’d.
¨General Rule: any ambiguities construed

against the drafter
¨A lot of contracts have provisions in them that
state both parties had a chance to review the
contract and thus, any ambiguities won’t be
construed against the “drafting” party
¨Probably enforceable
¨Always wanted to fight this provision

Dispute Resolution Provision
¨Most common is an Arbitration provision
¨Federal Arbitration Act (9 U.S.C. § 1 et seq.)

governs contracts with arbitration provisions
that deal with interstate commerce

Dispute Resolution Provision, cont’d.
¨ Under the FAA, written provisions for arbitration are “valid,

irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any contract.”
9 U.S.C. § 2.
¨ Nebraska law, in contrast, requires that when arbitration is
the sole remedy for dispute resolution of a contract, the
following statement “shall appear in capitalized, underlined
type adjoining the signature block[:] THIS CONTRACT
CONTAINS AN ARBITRATION PROVISION WHICH MAY
BE ENFORCED BY THE PARTIES.” Neb. Rev. Stat. §
25-2602.02.
¨ The failure to include this statement renders the arbitration
agreement unenforceable under Nebraska law. See Kramer
v. Eagle Eye Home Inspections, 14 Neb. App. 691 (2006).

Dispute Resolution Provision, cont’d.
¨ Since the Nebraska Uniform Arbitration Act notice

provision deals solely with notices in arbitration
provisions (and not contracts generally), the FAA
preempts the state act whenever the contract deals
with interstate commerce. See Doctor’s Associates,
Inc. v. Casarotto, 517 U.S. 681, 683 (1996).
¨ Section 2 of the FAA provides that written arbitration
agreements “shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or
in equity for the revocation of any contract.”
¨ Under this section, the Supreme Court has declared
that state contract law applies to contracts with
arbitration agreements governed by the FAA.

Dispute Resolution Provision, cont’d.
¨ Thus, state contract law can determine the validity and

enforceability of contracts generally. Generally
applicable contract defenses, such as fraud, duress or
unconscionability, may be applied to invalidate
arbitration agreements governed by federal law
without conflicting with the FAA.
¨ However, you cannot invalidate arbitration
agreements governed by the FAA based on state laws
that deal solely with arbitration provisions. “Congress
[has] precluded States from singling out arbitration
provisions for suspect status, requiring instead that
such provisions be placed ‘upon the same footing as
other contracts.’” Doctor’s Associates.

Dispute Resolution Provisions—
Who Decides What?
¨ Questions of “arbitrability” generally are decided by

the judge unless the parties “clearly and
unmistakably” provide otherwise. These are
“gateway disputes” that parties likely would have
expected the court—not an arbitrator—to decide.
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79,
123 S. Ct. 588, (2002).
¨ Examples of “gateway disputes”:
¨ whether the parties are bound by a given arbitration

clause
¨ whether an arbitration clause in a concededly binding
contract applies to a particular type of controversy.
Id.

Dispute Resolution Provisions—
Who Decides What?
¨ On the other hand, “procedural” questions

which grow out of the dispute and bear on its
final disposition are presumptively not for the
judge, but for an arbitrator, to decide.
¨ Also a presumption that the arbitrator should
decide allegations of waiver, delay, or a like
defense to arbitrability. These are the types of
questions that “parties would likely expect
that an arbitrator would decide.” Id.

Defenses to
Breach of Contract Action

Defenses
¨ Waiver
¨ Unclean hands
¨ Statute of limitations (5 years written; 4 years oral)
¨ Equitable estoppel
¨ Lack of standing
¨ Failure to mitigate damages
¨ Plaintiff failed to perform its obligations under the

contract
¨ Statute of Frauds (oral contracts only)
¨ Mistake (must involve essential fact)

¨ Mutual—both parties were mistaken
¨ Unilateral—one party was mistaken and the other party

knew it

Defenses, cont’d.
¨Contract is indefinite (key terms not agreed

upon)
¨Fraudulent inducement
¨Contract is illegal/unconscionable/violates
public policy
¨Performance has become impossible
¨No consideration
¨Accord and Satisfaction
¨Lack of capacity to enter into the contract

Waiver
¨A voluntary and intentional relinquishment of a

known right, privilege or claim
¨May be demonstrated by or inferred from a
person's conduct
¨To establish waiver, there must be a clear,
unequivocal and decisive act of a party showing
such a purpose, or acts amounting to an estoppel
on his or her part.

Waiver, cont’d.
¨Can establish waiver by either (1) a party

expressly declaring the intent not to claim an
advantage; or (2) a party failing to act so as to
induce the belief that it intended to waive.
¨Practice Tip: this comes up a lot when a party
fails to follow one of the conditions in the
contract for an extended period of time and then
sues on it. That’s why it is important to preserve
your rights if a dispute arises while the contract
is in effect.

Unclean Hands
¨The “he started it” defense
¨Conduct must be willful—not merely

negligent—in nature
¨The focus is on the actor’s intent, rather than
an the act itself
¨Courts use words like “willful conduct,”
“fraudulent,” “Illegal” or “unconscionable”
when applying unclean hands
¨Thus, it’s a difficult defense to prevail on
¨Reserved for exceptional cases

Estoppel
¨ Elements:
¤ Conduct which amounts to false representation or

concealment of material facts, or, at least, which is
calculated to convey impression that facts are
otherwise than, and inconsistent with, those which
party subsequently attempts to assert;
¤ Intention that such conduct shall be acted upon by,
or influence, other party or other persons;
¤ Knowledge (actual or constructive) of real facts; and,
as to the other party, lack of knowledge;
¤ Good faith reliance by party asserting estoppel such
that he was prejudiced.
Williams v. Williams, 206 Neb. 630 (1980).

Estoppel, cont’d.
Practice Tip: One of the more common defenses
you see to breach of contract actions; this defense
will hinge on the behavior of your client over the
course of the contract or during contract
negotiations. Emails, communications, etc. are
very important.

Mistake
¨ Must involve essential fact
¨ Two types:
¤ Mutual—both parties were mistaken
¨ A belief shared by the parties, which is not in accord with the facts
¨ A mutual mistake is one common to both parties in reference to

the instrument to be reformed, each party laboring under the same
misconception about their instrument.
¨ A mutual mistake exists where there has been a meeting of the
minds of the parties and an agreement actually entered into, but
the agreement in its written form does not express what was really
intended by the parties.
¨ Just because one party denies the mistake does not preclude a
finding of mutual mistake.

Records v. Christensen, 246 Neb. 912 (1994)
¨ Most common remedy for mutual mistake:
reformation

Mistake, cont’d.
¨ Unilateral—one party was mistaken and the other

party knew it

¨ The mistake must be of so fundamental a nature that there

¨
¨
¨

¨

was no meeting of the minds and enforcement of the
contract as made would be unconscionable.
The matter as to which the mistake was made must relate to
the material feature of the contract.
Party that made the mistake must have used reasonable
care.
To rescind contract based on unilateral mistake, you cannot
unduly prejudice the other party, except for the loss of his
or her bargain.
Most common remedy for unilateral mistake: rescission

Damages
¨ In Nebraska, damages for breach of contract depends on the type of

breach.
¨ Nebraska Jury Instructions include specific instructions for the following
types of breach of contract suits:
¨ Breach of Contract to Convey Land
¨ Breach of Contract to Purchase Real Estate
¨ Breach of Contract to Restore Property to Its Original Condition
¨ Breach of Contract—Substantial Performance—Contractor's Damages
¨ Breach of Construction Contract—Owner's Damages; Substantially
Performed Contract; and Defective Work or Unsuitable Materials
¨ Breach of Contract for Construction or Repair—Builder's Damages
Where Owner's Breach Does Not Allow Builder to Complete
Performance
¨ Breach of Contract for Construction or Repair—Contractor's Damages
Where Contract Completed but Owner's Breach Caused Contractor to
Incur Extra Cost

Damages, cont’d.
¨ Breach of Contract to Return Specific Property
¨ Breach of Contract—Seller's Breach of Warranty or Misrepresentation As to
¨
¨
¨
¨
¨
¨
¨
¨

Condition of Real Property in Contract for Sale of Real Property
Breach of Contract to Lend Money Where a Substitute Loan Is Obtained
Breach of Covenant Not to Compete or Breach of Contract for Exclusive
Distributorship
Breach of Contract for Personal Services—Employee's Damages for Breach
by Employer
Breach of Contract—Seller's Damages for Buyer's Breach of Contract to
Purchase Goods
Breach of Contract—Buyer's Damages for Seller's Breach of Contract to Sell
Goods
Breach of Contract—Client's Damages for Breach of Contract to Obtain
Insurance Coverage—No Coverage Obtained
Breach of Contract—Insured's Damages for Breach of Contract to Obtain
Insurance Coverage—Some Coverage Obtained
Breach of Contract—Actual, Consequential, or Special Damage

Damages, cont’d.
¨Main remedies in breach of contract cases:
¤Money damages
¤Reformation
¤Rescission
¤Specific Performance

Damages, cont’d.
¨The “reasonably certain” standard
¨Standard for the judge, not the jury
¨Not to be confused with the jury’s standard of

“greater weight of the evidence”
¨The “reasonably certain” standard is what the
judge uses to decide what damages the jury can
consider
¨Idea is that jury should not consider damages
that are too speculative in nature

Money Damages
¨General Idea: put the injured party in the

position he would have been in had the
contract been performed
¨Injured party entitled to all damages that are
“reasonably certain” and which are naturally
expected to follow the breach
¨Damages for emotional distress and the like
generally not recoverable in a breach of
contract action

Money Damages, cont’d.
Practice Tip: If you’re the plaintiff and you are
claiming lost profits or something similar, you’d
better be prepared to open your books. A lot of
clients aren’t prepared for this and are not
comfortable with it.

Reformation
¨ Available in the case of mutual mistake
¨ Insurance Context (where reformation often arises):
¤ When an insurance agent and insured mutually agree

upon the terms and conditions of the insurance contract,
and the policy, later issued by the company, omits one of
the essential elements of the contract, which is not
discovered by the insured until after a loss occurs, he may
then have the policy reformed so as to express the real
agreement of the parties, and his failure to promptly
examine the policy when received and discover the
departure therein from the real agreement will not defeat
his right to have reformation of the policy.

Du Teau Co., Inc., v. New Hampshire Fire Ins. Co., 156
Neb. 690, 57 N.W.2d 663 (1974)

Reformation, cont’d.
¨Practice Tip: Need to examine early on

whether reformation is the preferred remedy.
Will likely depend on the particular
circumstances of that client.
¨You can run into trouble if you want to
change course later on in the case.

Recission
¨Often comes into play in cases of fraud, etc.
¨Also arises in cases of unilateral mistake
¨Purpose is to place the parties in the position

they were in before the contract
¨Generally can’t rescind and receive damages
beyond restitution, which is defined as “a
defendant’s unjust gain.”
¨Is both a cause of action and an affirmative
defense

Specific Performance
¨Most often arises in real estate contracts
¨All “normal” damages that otherwise can be

recovered in a breach of contract action are
fair game in a specific performance suit, but
you must allege those damages in the same
suit; can’t do it in a separate action.

Duty to Defend/Indemnity

Duty to Defend/Indemnify, cont’d.
¨Two separate and independent duties: (1)

duty to defend; and (2) duty to indemnify
¨Duty to defend is broader than duty to
indemnify
¨Review contract carefully to determine what
party’s obligations are. Duty to defend &
indemnify are distinct; just because a party
has a duty to defend does not mean that party
has a duty to indemnify

Duty to Defend/Indemnify, cont’d.
¨The Devil is in the Details—Read the

Indemnity Provision Carefully
¨Is there a limit on the amount the indemnitor is

responsible for?

Duty to Defend/Indemnify, cont’d.
¨In service contracts, often it is for whatever the

indemnitee paid the indemnitor for the product
during the first year of the contract
¨This amount can pale in comparison to what the
expenses for the defense are going to be
¨Must ask: Is it even worth going after defense/
indemnification?
¨ If you are indemnified, the indemnitor is going to control

the defense and choose counsel
¨ While that counsel technically represents you, his or her
main loyalty likely is to the indemnitor; a lot of clients
are more comfortable with regular counsel

Duty to Defend/Indemnify, cont’d.
¨ There are some general rules when it comes to defense and

indemnity, but each state’s law can be a little different.
¨ Know the law in the applicable state before you draft the
defense/indemnity provision.
¨ For example, in some states the failure to give notice must
cause prejudice for the indemnitor to be excused from its
obligations; in some states, no prejudice is necessary.
¨ Outside of prejudice, some states are more strict on the
notice requirements (must be the day you find out or
else…)
¨ Some states are just in general more favorable to the
indemnitor, while others are more favorable to the
indemnitee.

If You’re Going to Demand a
Defense/Indemnification
Do it Yesterday!

Duty to Defend/Indemnify, cont’d.
¨Before you go home that night, give notice to

the indemnitor
¨Obviously, you must have some sort of good faith

basis to believe they’re obligated to defend or
indemnity your client
¨Figure that out on day one, and the moment
you’ve figured that out, send written notice
pursuant to the contract’s terms

Duty to Defend/Indemnify, cont’d.
¨An indemnitor’s #1 argument against a duty

to defend or indemnify (besides that the claim
asserted isn’t covered by the contract) will be
that it didn’t receive timely notice
¨ This is a more persuasive argument in states without

a prejudice requirement.
¨ Where there is a prejudice requirement, it’s
generally pretty difficult to show prejudice unless you
give notice on the eve of trial or after the case has
progressed significantly.

Duty to Defend/Indemnify, cont’d.
¨Nevertheless, don’t give the indemnitor the

chance to argue untimely notice. Take that
argument out of play from the beginning by
giving timely notice.
¨Remember, the notice clock will run from
when your client was notified of the lawsuit
(or potential lawsuit)—not when it hits your
desk. Advise clients accordingly when they
sign the contract.

Duty to Defend/Indemnify, cont’d.
¨Give notice to EVERY possible indemnitor
¨Must investigate and have a good faith basis,

but err on the side of sending notice

Flood the Indemnitor
With Information

Duty to Defend/Indemnify, cont’d.
¨Send EVERYTHING of significance to the

indemnitor while a decision is pending or
even if they deny the request to defend or
indemnify.
¨ Every pleading
¨ Every significant court date
¨ All significant discovery
¨ Send periodic updates

Duty to Defend/Indemnify, cont’d.
¨Notify them immediately of any settlement

offers and how you plan to respond; give
them an opportunity to weigh in
¨ Another good argument for an indemnitor is

that the indemnitee settled without approval or
notice.
¨ If you are going to settle, notify them as many
times as you can of the settlement, give them a
chance to weigh in.

Duty to Defend/Indemnify, cont’d.
¨When and if you get in front of a judge on the

indemnity dispute, it looks very good if you
can present a mountain of evidence how you
kept the indemnitor updated at every turn
¨If they delayed too long, or denied defense/
indemnity without a basis to do so, your
keeping them up to date will help your case
immensely. It just makes them look bad

