VOLUME 8 ISSUE 3

P R O F E S S I O N A L L I A B I L I T Y
D E F E N S E Q U A R T E R LY
SUMMER 2016

WORKER MISCLASSIFICATION LITIGATION UPDATE

BY: STORRS W. DOWNEY, ESQ., AND MAITAL B. SAVIN, ESQ.

INSIDE THIS ISSUE:
ATTORNEY
IMMUNITY
DOCTRINE

7

SUBPOENA
RESPONSE ETHICS

9

ANNUAL MEETING
SPONSORS

12

WEBSITE
ANALYTICS

12

OUR 2015-2016
SPONSOR:

SPECIAL POINTS
OF INTEREST:
 Consider Becoming a
PLDF Board Member
 Eighth Annual Meeting
Plans are Underway—
Contact Christine Jensen
To Get Involved
 Two New Amicus Brief
Requests are Received
 Industry Members:
Mention PLDF to Your
Panel Counsel

Introduction
With an increasing number of
misclassification
suits
filed
against high profile companies
such as Uber and FedEx, many
businesses are concerned that
they will be the next to make
headlines. Every business that
uses independent contractors
has potential exposure for worker misclassification litigation.
Worker classification issues are
not new, but have become more
prevalent for businesses in the
“gig economy” which are modeled around non-traditional
work arrangements. Additionally, the U.S. Department of Labor
(DOL) and various states’ departments of labor are aggressively
pursuing worker misclassification
suits.
Whether workers are classified
as independent contractors or
employees makes a dramatic
difference. If they are employees, they are entitled to overtime, expense reimbursement,
leave, workers’ compensation

and unemployment, among other benefits; if they are independent contractors, they are not
entitled to any of these benefits
or the legal rights that are
afforded to employees. The distinction also has significant tax
implications. Misclassifying employees creates exposure for
retroactive payment of such
benefits.
Saying that exposure for misclassification is significant is an
understatement. Earlier this
year, the ride-sharing company,
Uber, settled two class action
lawsuits brought by drivers in
California and Massachusetts
who alleged that they were misclassified as independent contractors. The suits settled for
$100 million, allowing Uber to
continue to treat those drivers
as independent contractors. The
settlement left unanswered the
million-dollar-question (or more
accurately, the billion-dollarquestion) of whether its drivers
are employees or independent

contractors. Uber now faces yet
another class action brought by
its drivers in states other than
California and Massachusetts
who challenge their classification
as independent contractors.
More recently, a competing
ride-sharing company, Lyft,
settled a similar driver misclassification class action suit for $27
million.
Additionally, FedEx recently
announced a settlement of a
class action suit brought by drivers it had classified as independent contractors for $240 million.
FedEx has faced a number of
blows in recent cases where the
court concluded that its drivers
were misclassified as independent contractors in California and
Kansas.
Given the high exposure for
worker misclassification and the
increase in misclassification litigation, it is important that businesses correctly classify their
Continued on next page

NEGATIVE ONLINE REVIEW RESPONSE ETHICS: DO’S AND
DON’TS, BY: JOHN G. BROWNING, ESQ.
“And I don’t give a damn ‘bout
my bad reputation. Oh no, not
me.”¹
With all due respect to Joan Jett
and the Blackhearts, lawyers
have to care about their online
reputations more than ever.
Gone are the “good old days”
when dealing with an unhappy
client meant fielding a few angry
phone calls or responding to a

curt letter informing you that
your services were no longer
needed. In today’s digital age,
where everyone is just a few
clicks away from the opportunity
to air grievances to the world,
comments posted on lawyer
rating sites like avvo.com and
lawyerratingz.com or consumer
complaint sites like yelp.com and
ripoffreport.com can live online

forever and pop up in response
to Internet searches for your
name. Moreover, the Web has
become increasingly important
in terms of generating referrals
for legal services. According to a
2014 survey by findlaw.com and
Thomson Reuters Corp., the
Internet is now the most popular
resource for people in need of
legal representation.
ThirtyContinued on page 3
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WORKER MISCLASSIFICATION LITIGATION , CONT’D
workers.

Our Current Classification System
For decades, the courts have applied an “economic
realities” test to determine whether a worker is an
employee or independent contractor under the Fair
Labor Standards Act (FLSA). This test has six factors:
 Whether the work is an integral part of the putative employer’s business.
 Whether the worker’s managerial skill affects the
worker’s opportunity for profit or loss.
 Comparing the relative investment to the putative employer’s investment.
 Whether the work performed requires special
skill and initiative.
 Whether the relationship between the worker
and the putative employer is permanent or indefinite.
 The nature and degree of the putative employer’s
control.
The courts have traditionally held that no single factor
is determinative. However, recently, the DOL Wage
and Hour Administrator issued an interpretation regarding the classification of independent contractors
and employees under the FLSA and the Family Medical
Leave Act (FMLA). The Administrator’s interpretation
did not add any new factors to the test, but seeks to
allocate more weight to some factors over others—a
significant shift from the courts’ long-standing application of the test.
For example, with respect to the first factor, the Administrator seeks to give significantly heightened
weight to whether a worker performs activities that
are integral to the business, referring to this factor as
“compelling.” The Administrator also seems to broadly
construe the term “integral,” considering activities
performed off the business’ premises or at workers’
homes to be integral.
Regarding the second factor, the Administrator explains that a worker’s managerial skill will often affect
opportunity for profit or loss beyond the current job,
such as by leading to additional business from other
parties or by reducing the opportunity for future work.
For example, a worker’s decision to hire other workers, purchase materials and equipment, advertise, rent
space and manage schedules may reflect managerial
skills that will affect his or her opportunity for profit or
loss beyond a current job. The Administrator accords a
worker’s ability to work more hours and a worker’s
substantive skills no weight, looking only at a worker’s
managerial skills.
As for the third factor, the Administrator opines that
the worker’s investment must be significant relative to
the employer’s investment in its overall business in

order for the worker to be an independent contractor
– not just the particular job performed by the worker.
This is a departure from the courts’ historical application of this factor.
Moving on to the fourth factor, the Administrator
opines that even workers with specialized skills are not
independent contractors unless they exercise business
skills, judgment or initiative in operating an independent business. However, historically, the courts have
focused on a worker’s skills to provide services.
As for the fifth factor, it seems the Administrator
takes the position that the worker must have a degree
of input as to when the working relationship ends for
the worker to be an independent contractor.
Finally, with respect to the sixth factor, the degree of
control over the worker, the Administrator gives this
factor minimal weight. This is contrary to decades of
case law that gave control a great deal of weight.
The Administrator essentially disregards items that
the courts have historically treated as significant, such
as whether the worker controls her or his own hours,
has little or no supervision and decides what tools and
equipment to buy. The Administrator also did not allow public comment (as typically has been done with
proposed changes).
The Administrator concludes that “most workers are
employees under the FLSA.” This aggressive interpretation broadly expanded the FLSA, which is the federal
legislation governing wage and hour law for employees, including minimum wage and overtime. It also
expands the reach of the FMLA, to which the Administrator’s interpretation also applies.
Other administrative bodies and statutes look at similar factors to address worker classification.
If courts adopt this guidance, it presents considerable
exposure for misclassification suits to businesses using
workers misclassified as independent contractors.
Even if the courts do not adopt this guidance, the guidance alone will provide increased motivation for workers to allege misclassification claims.
Thinking Ahead: Should There
Be A Third Classification?
Our economy has changed significantly since traditional employee and independent contractor classifications came about. Many of today’s businesses across
various industries are modeled upon non-traditional
work arrangements. For example, ride-sharing companies, such as Uber and Lyft, and grocery shopping company, Instacart, primarily use independent contractors
to perform their services.
The prevalence of worker classification issues in the
“gig economy” has prompted some to consider a new
type of classification to keep up with our new world.
Some have contemplated a third, hybrid classification,

“Our economy has
changed
significantly since
traditional
employee and
independent

contractor
classifications
came about.”
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WORKER MISCLASSIFICATION LITIGATION, CONT’D
which allows businesses to maintain some control in
exchange for paying certain expenses and workers’
compensation, while at the same time not being
deemed an “employer” of such workers. While this has
been implemented in other countries such as Canada,
Germany and France, we will have to see if the U.S.
follows suit.
Minimizing The Risk of Misclassification
Proper worker classification is critical. Classifying
workers as independent contractors is often financially
attractive to businesses, who can avoid paying for
taxes and benefits for such workers. However, businesses must be mindful not to be short-sighted to save
some money now, only to pay big dollars for litigation,
penalties and fees later. Here are a few tips to help
businesses proactively reduce the chances of worker
misclassification:



Become familiar with the factors to determine
whether a worker is an independent contractor or
employee.



Conduct an audit of your current workforce to
identify and remedy potential misclassifications and
take action.



Avoid using independent contractors for work
Storrs Downey is a founding partner of Bryce Downey & Lenkov LLC
in Chicago. He represents employers and insurers on labor and employment matters and on all forms
of complex civil litigation in Illinois
and Indiana. He can be reached at
sdowney@bdlfirm.com.

that is integral to your business or beware that using
such designated workers for your core business could
lead to misclassification.

 Avoid using independent contractors to perform
the same work as employees.

 When engaging an independent contractor, consider engaging such individuals who have their own
businesses and work with other businesses, which can
help show that they are independent contractors.
 Pay attention to how much control you exert over
workers that you have classified as independent contractors.
Understand that simply referring to a worker as an
“independent contractor” does not make them so.
Similarly, having an “independent contractor agreement” will not prevent a court from finding that a
worker is an employee.
A tremendous number of misclassification suits with
vast exposure continue to be filed against many businesses. Much of these suits can be attributed to our
changing economy. While we may eventually adopt a
new worker classification system, for now, it is critical
for employers to proactively manage this exposure by
carefully assessing their workforces.
Maital Savin is an associate with
Bryce Downey & Lenkov LLC in
Chicago. She counsels employers
on employment and workers’
compensation issues and defends
insurance carriers in related litigation. Maital can be reached at
msavin@bdlfirm.com.

NEGATIVE ONLINE REVIEW RESPONSE ETHICS, CONT’D
eight percent of respondents indicated they would
first use the Internet to find and research a lawyer,
while 29 percent would ask a friend or relative first,
10 percent would rely on a local bar association, and
only 4 percent would use the Yellow Pages.² And
research by the marketing firm Hinge shows that
more people view a firm’s website or conduct an
online search (81 percent and 63.2 percent, respectively) to find and evaluate a lawyer than those who
ask friends and colleagues or talk to references. See
Sherry Karabin, Marketing Legal Services in a Brave
New Internet World, Law Technology News (Mar. 31,
2014),http://www.lawtechnologynews.com/
id=1396262346123/Marketing-Legal-Services-in-aBrave-new-Internet-World

So what can a lawyer do when his or her professional
reputation is attacked online by a client or former
client? As with any criticism, there’s a right way and a
wrong way to respond – and the wrong way can land
you in front of the disciplinary board. Chicago employment attorney Betty Tsamis learned this lesson the
hard way in January 2014, when she received a reprimand from the Illinois Attorney Registration and Disciplinary Commission for revealing confidential client
information in a public forum. In the Matter of Tsamis,
Commission No. 2013PR00095, available at http://
www.iardc.org/13PR0095CM.html.
Tsamis had represented former American Airlines
flight attendant Richard Rinehart in an unsuccessful
quest for unemployment benefits (Rinehart had been
terminated for allegedly assaulting a fellow flight

Professional Liability
Defense Federation’s
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Legal
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Corporate Governance
Insurance
Real Estate
Construction Design
Cyber Liability
EPL Claims
Miscellaneous
Professional Liability

“A tremendous
number of
misclassification
suits with vast
exposure continue

to be filed against
many businesses.”
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NEGATIVE ONLINE REVIEW RESPONSE ETHICS, CONT’D
attendant). After firing Tsamis, Rinehart posted a review of her on avvo.com. In the post, Rinehart expressed his dissatisfaction bluntly, claiming that
Tsamis “only wants your money,” that her assurances
of being on a client’s side are “a huge lie,” and that she
took this money despite “knowing full well a certain
law in Illinois would not let me collect unemployment.” Id. Within days of this posting, Tsamis contacted Rinehart by email, requesting that he remove it;
Rinehart refused to do so unless he received a copy of
his file and a full refund of the $1,500 he had paid.
Sometime in the next two months, Avvo removed
Rinehart’s posting. But Rinehart posted a second negative review of Tsamis on the site. This time, Tsamis
reacted by posting a reply the next day. In it, she
called Rinehart’s allegations “simply false,” said he
didn’t reveal all the facts of his situation during their
client meetings, and stated, “I feel badly for him, but
his own actions in beating up a female coworker are
what caused the consequences he is now so upset
about.” Id. According to the Illinois disciplinary authorities, it was this online revelation of client information by Tsamis that violated the Rules of Professional Conduct, as well as the fact that her posting was
“designed to intimidate and embarrass Rinehart and
to keep him from posting additional information about
her on the Avvo website,” which constituted another
violation of professional conduct rules as well as conduct that tends to “bring the courts or the legal profession into disrepute.” Id.
In a similar situation in Georgia, attorney Margrett
Skinner’s petition for a lesser sanction of voluntary
discipline was rejected by that state’s disciplinary authorities. According to In re Skinner, after being fired
and replaced by new counsel, the lawyer responded to
negative reviews “on consumer websites” by the former client by posting “personal and confidential information about the client that Ms. Skinner had gained in
her professional relationship with the client.” In re
Skinner, 740 S.E. 2d 171 (Ga. 2013). The court didn’t go
into detail about the exact comments posted, however, and specifically noted that the record didn’t reflect
“actual or potential harm to the client as a result of
the disclosures.” Id.
And in an unpublished 2013 California opinion, Gwire
v. Bloomberg, a disgruntled former client anonymously
posted comments about lawyer William Gwire on
complaintsboard.com, accusing Gwire of committing
“a horrific fraud” and including a “partial summary of
Gwire’s incredibly unethical history.” Gwire v. Bloomberg, 2013 WL 5493399 (Cal. Ct. App. 2013)
(unpublished opinion). Gwire responded with a post
calling the client “unreliable,” “a proven liar,” and
“mentally unbalanced,” and made references to his
divorce file and previous business failures. Id. When

Gwire then sued the client for defamation and trade
libel, the former client tried to have the lawsuit dismissed under California’s Anti-SLAPP statute. The trial
court allowed the defamation claims to go forward
(which was affirmed by the appellate court), and the
appropriateness of Gwire’s response to the online
remarks wasn’t raised as an issue on appeal. Id.
An even more recent case serves as a cautionary tale
of how not to respond to a negative online review.
Colorado attorney James C. Underhill, Jr. was retained
by a married couple to help with the husband’s ongoing post-divorce decree issues with his ex-wife. When
the clients had problems paying his full fee, Underhill
threatened to withdraw unless paid in full in two business days. When the clients terminated the representation, Underhill failed to refund a “filing fee” (nothing
had been filed). The clients posted complaints about
Underhill on two websites. He responded with
postings of his own that, according to Colorado disciplinary authorities, “publicly shamed the couple by
disclosing highly sensitive and confidential information
gleaned from attorney-client discussions.” People v.
James C. Underhill, Jr., Colorado Attorney Disciplinary
Proceeding 15PDJ640 (August 12, 2015) 2015 WL
4944102. As if that wasn’t bad enough, Underhill then
sued the couple for defamation, and even though he
was aware that they had retained counsel, he continued to communicate with them ex parte despite being
instructed not to by their lawyers. Underhill’s lawsuit
was dismissed, but he then brought a second defamation suit in a different court, concocting an unfounded
tale of further internet postings by his former clients
that Colorado authorities found to be frivolous.
Among the myriad disciplinary breaches by Underhill,
he was also found to have violated Colorado Rule of
Professional Conduct 8.4 (d) (“a lawyer shall not engage in conduct that prejudices the administration of
justice”). As a result of his misconduct, Underhill received an 18-month suspension effective October 1,
2015. Id.
Occasionally, a defamation suit might prove successful. In one recent Georgia decision, Pampattiwar v.
Hinson et al., the appellate court upheld a $405,000
trial verdict in favor of divorce lawyer Jan V. Hinson,
who sued her former client Vivek A. Pampattiwar over
negative reviews he allegedly posted online. Pampattiwar v. Hinson et al., 2014 WL 943230 (Ct. App.
Ga., Mar. 12, 2014). Hinson represented Pampattiwar
in a divorce proceeding until a series of disagreements
ensued over the representation and billing and she
stopped representing him. Approximately six weeks
later, Hinson Googled herself and found a sharply negative review that Pampattiwar had posted on a professional services review site, kudzu.com. Among other
comments, he allegedly described Hinson as “a CROOK

“Gwire responded
with a post calling
the client
‘unreliable,’ ‘a
proven liar,’ and

‘mentally
imbalanced,’ … .”
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NEGATIVE ONLINE REVIEW RESPONSE ETHICS, CONT’D
lawyer” and an “Extremely Fraudulent Lady” who
“inflates her bills by 10 times” and had “duped 12
people i[n] the last couple of years.” Id. Although the
comments were posted under the screen name
“STAREA,” an investigation would reveal that STAREA’s
IP address matched the IP address used by Pampattiwar to send several emails to Hinson. Id.
Hinson sued for fraud, breach of contract over the
unpaid legal bills, and libel per se, and she added a
count for invasion of privacy and false light after a
second pseudonymous review was posted on kudzu.com, accusing Hinson of using her office staff to
post “bogus” reviews. Id. The appellate court rejected
Pampattiwar’s argument that Hinson had shown no
actual damages from the defamatory postings, finding
that applicable Georgia tort law allows recovery for
“wounded feelings,” a form of personal injury to reputation.
In another recent Florida appellate decision, attorney
Ann-Marie Giustibelli’s $350,000 defamation verdict
over a former client was affirmed. Blake v. Ann-Marie
Giustibelli, P.H., 2016 BL 1940, Fla. Dist. Ct. App. 4th
Dist., No. 4 AD14-3231, Jan. 6, 2016. The former client
had posted negative reviews of the lawyer on Avvo.com and other sites that included what both the
trial judge and the appellate court deemed
“demonstrably false allegations” that Giustibelli had
falsified a contract. Id. The verdict, incidentally, consisted entirely of punitive damages. However, as another recent decision illustrates, it’s one thing when
you know who’s smearing you online, but what about
when you don’t? Courts in many jurisdictions are hesitant to unmask anonymous commenters, and websites
like Avvo.com, Yelp.com, and others enjoy broad protections under the law. Tampa attorney Deborah
Thomson found this out first-hand when she filed a
defamation suit against an anonymous reviewer on
Avvo.com and asked courts in Seattle (where Avvo is
based) to enforce a subpoena for information unmasking her critic. Both the trial court and the appellate
court denied her motions. Thomson v. Doe, 356 P. 3d
727, 31 Law Man. Prof. Conduct 421 (Wash. Ct. App.
2015).
With the Internet assuming an ever-increasing marketing importance for lawyers, legal analysts are
starting to pay more attention to a lawyer’s options
and risks in addressing online reviews.³ Others have
pointed to cautionary examples from the medical profession, in which physicians’ attempts to restrict patients from posting online reviews through the use of
nondisclosure agreements have led to litigation, bad
publicity, and accusations of everything from censorship to unconscionability to violations of medical ethics guidelines. See, e.g., Sean D. Lee, “I Hate My Doctor”: Reputation, Defamation, and Physician-Review
Websites, 23 Health Matrix: J. Law-Medicine (Fall

2013).
But surprisingly little guidance on the issue has come
from bar ethics authorities around the country. To
date, only a handful of ethics opinions have emerged
that deal squarely with the question of whether an
attorney may respond to a client’s negative online
review.
In December 2012, the Los Angeles County Bar Association issued Formal Opinion No. 525, which dealt
with the Ethical Duties of Lawyers in Connection with
Adverse Comments Published by a Former Client. LA
Cnty. Bar Assoc. Professional Responsibility and Ethics
Comm., Formal Opinion No. 525 (Feb. 2013). In the
scenario discussed in this opinion, the adverse comments posted by the client did not disclose any confidential information, nor was there any pending litigation or arbitration between the lawyer and the former
client. (If there had been, so-called “self-defense”
exceptions to discussing a client’s confidential information, analogous to those in legal malpractice or
grievance context, might apply.) The LA Bar Association committee concluded that an attorney may publicly respond as long as he or she does not disclose any
confidential information, does not injure the client
with respect to the subject of the prior representation,
and is “proportionate and restrained.” Id.
In January 2014, the Bar Association of San Francisco
weighed in on this subject as well. Bar Assoc. San
Fran. Ethics Opinion 2014-1 (Jan. 2014),
http://www.sfbar.org/ethics/opinion_2014-1.aspx.
Like its Los Angeles counterpart, it addressed a scenario with “a free public online forum that rates attorneys,” in which the negative review by the ex-client
did not disclose any confidential information. Id. And
like its fellow association, the San Francisco Bar reasoned that while an attorney “is not ethically barred
from responding generally” to such an online review,
the ongoing duty of confidentiality would prohibit the
lawyer from disclosing any confidential information. In
addition, it concluded, if the matter previously handled
for the client was not over, “it may be inappropriate
under the circumstances for [the] attorney to provide
any substantive response in the online forum, even
one that does not disclose confidential information.”
Id.
Other state ethics opinions have come to similar conclusions. In October 2014, the New York State Bar
issued Ethics Opinion 1032, in which it stated that “A
lawyer may not disclose client confidential information
solely to respond to a former client’s criticism of the
lawyer posted on a website that includes client reviews of lawyers.” The Pennsylvania Bar agreed, and
like its California counterparts held that the “selfdefense” exception to preserving client confidentiality
did not apply where online reviews were concerned.

PLDF AND DIVERSITY
Professional Liability Defense Federation
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and association
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NEGATIVE ONLINE REVIEW RESPONSE ETHICS, CONT’D
In Opinion 2014-200 (2014), the Pennsylvania state
bar ethics committee opined that an online disagreement about the quality of a lawyer’s services is not a
“controversy” and that no “proceeding” is pending or
imminent just because a client impugns his lawyer in
an online review. It did, however, propose the following generic response to a negative online review:
“A lawyer’s duty to keep client confidences has
few exceptions and in an abundance of caution I
do not feel at liberty to respond in a point-bypoint fashion in this forum. Suffice it to say that I
do not believe that the post presents a fair and
accurate picture of the events.”
Just this year, two more ethics bodies weighed in on
the issue of how far lawyers may go in responding to a
bad online review. In May 2016, responding to an inquiry from a lawyer embroiled in a fee dispute with a
client, the Nassau County (N.Y.) Bar Association Committee on Professional Ethics urged restraint. Op. 2016
-1, May 9, 2016.
The lawyer in question had been described as a
“thief” in comments posted to a lawyer review website by someone claiming to be the client’s brother,
and the inquiring attorney wanted guidance on how
detailed he could be in telling “his side”. Distinguishing
between formal complaints that do raise the “selfdefense exception” that insulates a lawyer from discipline for disclosing confidential information, and
“informal complaints such as posting criticisms on the
Internet,” Nassau County’s Committee held that only
the context of formal charges, not “casual ranting,”
would justify the inclusion of confidential client data.
Being subject to the slings and arrows of the internet,
the Committee ruled, was “an inevitable incident of
the practice of a public profession, and may even contribute to the body of knowledge available about lawyers for prospective clients seeking legal advice.”
And in July, the District of Columbia Office of Disciplinary Counsel issued an informal admonition to a lawyer who reacted to his client’s posting “highly critical”
comments about his representation on a website by
responding and revealing “specific information about
her case, her emotional state, and what transpired
during [the] attorney-client relationship.” In re: John P.
Mahoney, Bar Docket No. 2015-D 141. Like its counterparts, the D.C. disciplinary authority found that the
lawyer’s online response violated Rule 1.6, and didn’t
come within the self-defense exception applicable to
formal charges.
So just what is the best approach for dealing with
negative online reviews, where posting a rebuttal
that’s too specific may result in a trip to the disciplinary board and a defamation suit is chancy at best?
Lawyer-coach Debra Bruce of Houston recommends
refraining from lashing out. Instead, she says, ask

happy clients to post their own positive reviews, and
consider “addressing the comment with a gracious
apology or regret for their dissatisfaction, appreciation
for the feedback, and an invitation to address the
matter with the complainant personally.” Bruce, supra
note 23, at 403.
This advice is echoed by Josh King, general counsel to
Avvo, who calls negative commentary “a golden marketing opportunity.” King, supra note 23. King says:
By posting a professional, meaningful response to negative commentary, an attorney
sends a powerful message to any readers of
that review. Done correctly, such a message
communicates responsiveness, attention to
feedback, and strength of character. The trick
is to not act defensive, petty, or feel the need
to directly refute what you perceive is wrong
with the review.
Id. This is sound advice. After all, when responding
online to a negative posting it’s important to remember that you’re not just responding to one former client but to a reading audience of many potential clients.
Endnotes
1. Bad Reputation, Joan Jett and the Blackhearts.
2. The Internet is Now the Most Popular Way to Find
and Research a Lawyer, Says FindLaw Survey, Press
Release, Apr. 17, 2014, http://thomsonreuters.com/
press-releases/042014/
internet_lawyer_search_survey
3. See, e.g., Debra L. Bruce, How Lawyers Can Handle
Bad Reviews and Complaints on Social Media, 75 Tex.
B.J. 402, 403 (May 2012); Josh King, Your Business:
Someone Online Hates You, The Recorder, Aug. 16,
2013: Laurel Rigertas, How Do You Rate Your Lawyer?
Lawyers’ Responses to Online Reviews of Their Services, 4 St. Mary’s J. Legal Mal. & Ethics (2014).
John Browning is a partner in the
Dallas firm of Passman & Jones,
where his practice includes the defense of lawyers’ professional liability
litigation and grievance defense. He is
the author of several books and articles on social media and its impact on
the law. He may be reached at browningj@passmanjones.com.
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ATTORNEY IMMUNITY DOCTRINE: THE SECOND PUNCH IN LEGAL
MALPRACTICE DEFENSE, BY: DONALD PATRICK ECKLER, ESQ. AND
JENNIFER BERARD, ESQ., C.P.C.U.

In our first article we discussed the first punch of legal
malpractice defense: judgmental immunity. Now we
turn to the second punch, what is variously called the
absolute attorney litigation privilege or attorney immunity doctrine. This doctrine establishes the public
policy that lawyers must be able to conduct litigation
in the manner they see fit within the rules and that
subsequent litigation of issues that were already adjudicated in prior proceedings should not be permitted.
It is almost commonplace for a suit to be brought
against opposing counsel who successfully, and most
often rather aggressively, prosecuted or defended a
case. From disappointed commercial litigants to aggrieved spouses in divorce proceedings, attorneys are
facing claims from opposing parties whom they did not
represent. These claims are being brought even in
situations in which the court found in their client’s
favor in the original proceeding. While chutzpah
should be a legal defense to such claims, it is not. As
plaintiff’s lawyers continue to be ever more creative in
the claims they bring against their fellow lawyers, the
attorney immunity doctrine has expanded as a defense
to some of these claims.
The Restatement and Public Policy Basis
The Restatement of Torts, cited by many courts, describes the litigation privilege as follows:
An attorney at law is absolutely privileged to
publish defamatory matter concerning another
in communications preliminary to a proposed
judicial proceeding, or in the institution of, or
during the course and as a part of, a judicial
proceeding in which he participates as counsel,
if it has some relation to the proceeding.
Restatement (Second) of Torts § 586 (1977) (emphasis
added).
On its face, the Restatement only immunizes an
attorney when the alleged tortious act was defamation, and only when there is a judicial proceeding.
Courts across the country have expanded the scope of
the privilege to effectuate its important public policy
role. See Johnson v. Johnson & Bell, Ltd., 2014 IL App
(1st) 122677 (applied to claims for negligent infliction
of emotional distress and breach of contract); Atkinson
v. Affronti, 369 Ill. App. 3d 828, 833 (1st Dist. 2006) (to
communications to a potential adversary prior to litigation); Golden v. Mullen, 295 Ill. App. 3d 865, 872
(1st Dist. 1997) (false light claim factually identical to
claim for defamation); Scheib v. Grant, 22 F.3d 149
(7th Cir. 1994) (defense to claim of violation eavesdropping statute); Loigman v. Township Committee of
the Township of Middletown, 889 A.2d 426, 439 (N.J.
2006) (defense to sequestration motion in an adminis-

trative proceeding); Miller v. Reinert, 839 N.E.2d 731
(Ind. Ct. App. 2005) (statements made in appellate
brief are not actionable); Hugel v. Milberg, Weiss, Bershad, Hynes & Lerach, LLP, 175 F.3d 14 (1st Cir. 1999)
(statements in complaint allegedly defamed a nonparty to the lawsuit, but were protected because the
statements were not “palpably irrelevant” to the litigation).
The immunity, and its limits, also has its basis in the
Rules of Professional Conduct. The preamble to the
ABA Model Rules provides “[a]s an advocate, a lawyer
zealously asserts the client's position under the rules
of the adversary system.” ABA Model Rule 1.3 requires
that a lawyer must “act with reasonable diligence and
promptness in representing a client” and Comment 1
states “[a] lawyer must also act with commitment and
dedication to the interests of the client and with zeal
in advocacy upon the client's behalf.” Limiting the zeal
with which a lawyer must represent his client are the
requirements of ABA Model Rule 3.4 of fairness to
opposing parties, ABA Model Rule 4.1 in truthfulness
in statements, and ABA Model Rule 4.4 with respect to
the rights of third persons. These competing interests
both define the nature and outer bound of the immunity.
To allow attorneys to meet their ethical duties to
their clients, the absolute attorney litigation privilege
is intended to provide attorneys with “the utmost
freedom in their efforts to secure justice for their clients.” Kurczaba v. Pollock, 318 Ill. App. 3d 686, 701-02
(1st Dist. 2000) (internal quotation marks omitted)
(citing Restatement (Second) of Torts § 586, comment
a, at 247. This privilege also encourages and promotes
a full and frank consultation between an individual and
a legal advisor. Popp v. O’Neil, 313 Ill. App. 3d 638, 642
-34 (2nd Dist. 2000). The privilege also fosters a free
flow of honest information to a court or disciplinary
tribunal. Edelman, Combs & Latturner v. Hinshaw &
Culbertson, 228 Ill. App. 3d 156, 165-66 (1st Dist.
2003). Courts have also noted that limiting the privilege could “frustrate an attorney’s ability to settle or
resolve cases favorably for his client without resorting
to expensive litigation or other judicial processes.”
Atkinson, 369 Ill. App. 3d at 833.
Many years ago in Bussewitz v. Wisconsin Teachers’
Association, 205 N.W. 808, 811 (Wis. 1925), the Wisconsin Supreme Court may have described the immunity and its purpose best:
There is good reason for such a rule that oral or
written statements of parties, counsel, or witnesses, made in the course of judicial proceedings, should be liberally construed when they are
the subject of actions for libel or slander. It is the
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true theory that in all litigation justice is the end
to be sought. If parties are shadowed by the fear
that by some mistake as to facts or some excess
of zeal, or by some error of counsel, they may be
subjected to harassing litigation in an action for
slander or libel, they may well feel that justice is
too dearly bought and that it is safest to abandon its pursuit. In actions arising out of torts and
in criminal cases, lawsuits are not peace conferences, but battles. They are not physical contests
like the wager of battle in ancient times, but
encounters in which feelings are often wounded
and reputations are sometimes soiled.
As will be seen in the discussion of two recent cases
below, the touchstone for the use of the immunity is
the relationship between the statements and the issues in the case.
O'Callaghan v. Satherlie
Recently, and in the most recent expansion of the
privilege in Illinois, the Illinois Appellate Court, First
District, held that an attorney’s conduct, as opposed to
written or verbal statements, is protected by the privilege. O'Callaghan v. Satherlie, 2015 IL App (1st)
142152, ¶ 27. In O’Callaghan, the underlying dispute
arose out of a complaint filed against a condominium
association by a unit owner for the growth of black
mold. The underlying lawsuit named the association’s
counsel as defendants. Id. at ¶ 4. Ultimately, the majority of the case was dismissed, including the claims
against the attorneys. Id.
The plaintiffs then filed an action against the attorneys for intentional infliction of emotional distress and
strict liability for ultrahazardous activity and sought
punitive damages. Id. at ¶ 8. The plaintiffs claimed
that the attorneys failed to disclose an expert report
regarding the manner in which the mold should have
been handled and withheld other information that
allowed the attorneys to pursue a non-meritorious
defense that prolonged the underlying litigation and
further manipulated the testimony of expert. Id. Further, the plaintiffs alleged that the defendant attorneys directed a containment barrier be removed
which required the plaintiffs to obtain a court order to
have the barrier re-erected. Id. at ¶ 9.
The defendant attorneys filed a motion to dismiss the
complaint based upon deficiencies on the face of the
pleading. Id. at ¶ 10. The trial court granted the motion to dismiss. Id. at ¶ 12. In affirming the dismissal,
the appellate court found that “although Illinois generally follows the restatement, it appears that our supreme court has never expressly adopted [section 586]
and all of its language.” Id. at ¶ 27. Therefore, while
section 586 of the Restatement references only defamation, the court expanded the privilege to encompass conduct because it furthered Illinois policy to do

so. Id. (citing Ripsch v. Goose Lake Ass’n, 2013 IL App
(3d) 120319, ¶ 17). The court noted a trend in the
case law on the litigation privilege that policy is furthered by disregarding arbitrary distinctions. O'Callaghan, 2015 IL App (1st) 142152, ¶ 17. Because the
conduct alleged against the defendant attorneys all
related, or was “pertinent,” to the representation of
the clients in the underlying litigation, the privilege
applied and the case was properly dismissed. Id.
Highland Capital Management v.
Looper Reed & McGraw, P.C.
An even greater expansion of the immunity has been
seen in Texas. In Highland Capital Management v.
Looper Reed & McGraw, P.C., 2016 Tex. App. LEXIS
442, the Court of Appeals of Texas, Fifth District, Dallas
held, in an opinion in which the Texas Supreme Court
declined to review, that a law firm was not liable to a
suit brought by an opposing party in which the underlying lawsuit was, among other claims, a breach of
employment agreement and misuse of confidential
information. The Looper Reed firm represented the
defendant employee in the underlying dispute. Highland Capital Management, 2016 Tex. App. LEXIS at * 12. Highland Capital asserted claims of theft, breach of
duty of confidentiality, conversion, aiding and abetting
breach of fiduciary duty, tortious interference with
contract, and civil conspiracy to commit theft, extortion, slander, and disparagement. Id. at * 2.
The gravamen of the complaint was that Looper Reed
stole 60,000 documents and attempted to extort Highland using the stolen documents. Id. Highland further
alleged that Looper Reed did not advise their client to
return all of the stolen documents and then aided the
former employee disclosing the information to third
parties. Id. at * 3-4. Finally, Highland alleged that
Looper Reed lied to the court about its activities. Id. at
* 4.
Looper Reed filed a motion to dismiss on the ground
that attorney immunity barred Highland’s claims. Id.
at * 4. On that motion the trial court dismissed some
of the claims. Looper Reed then filed a motion for
summary judgment which resulted in judgment in
favor of Looper Reed on the remaining claims. Id.
Before analyzing the facts of Highland’s appeal, the
Court looked at the recent Texas Supreme Court decision of Cantey Hanger LLP v. Byrd, 467 S.W.3d 477
(Tex. 2015). In Byrd, the Court upheld the dismissal of
a claim against attorneys in divorce proceeding
brought by a husband who claimed that the lawyers
had intentionally and knowingly included false information on a bill of sale for an aircraft to assist the wife
in avoiding tax liability. Id. at * 7-8. The Court held
that because the conduct was “within the scope of the
[the law firm’s] legal representation of [the wife] in
the divorce proceedings” summary judgment was
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proper. Id. at * 8. The court stated that even wrongful
or fraudulent conduct may fall within the scope of
client representation. Id. The only limit that the Texas
Supreme Court placed on the immunity in Byrd was
when the actions are not of “the kind of conduct in
which an attorney engages when discharging his duties
to his client.” Id. at * 9.
Turning to the merits of the Highland case, the court
ruled that the alleged actions of Looper Reed in acquiring the disputed documents from their client that
were the subject of the litigation, reviewing those
documents, copying them, retaining copies of them,
and generally using them as any attorney would do in
the representation of a client were part of the discharge of the attorneys’ duties. Id. at * 15. As these
activities were within the scope of those usual duties
they were protected by the attorney immunity doctrine. Id. at *16. The complained of conduct, that the

court found immune from suit, included threatening
Highland with the consequence of disclosure of the
confidential information if certain demands made on
behalf of Looper Reed’s client were not met by Highland. Id. at *15. The court recognized, as did the Byrd
court, that there are other avenues to hold attorneys
accountable for their conduct, but those remedies are
public, not private remedies. Id. at * 15-16.
Conclusion
Attorney immunity can be a powerful defense to
claims brought by parties whom the attorney did not
represent but who are, nonetheless, dissatisfied with
the outcome or conduct of the litigation. The doctrine
should not be seen as a license to engage in questionable conduct, as seems may have occurred in the Byrd
and Highland cases, because there are consequences
worse than being faced with a lawsuit.
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YOU’VE BEEN SERVED: ATTORNEY’S ETHICAL OBLIGATION
RESPONDING TO SUBPOENA, BY: DONALD PATRICK ECKLER,
ESQ. AND ALICE M. SHERREN, ESQ.
A public defender in a crowded misdemeanor courtroom with dozens of cases to be heard for initial appearance is asked by a generally impatient and temperamental judge, “How does your client plead?”
Meekly, she responded, “The defense stands mute.”
Annoyed, and raising her voice, the court asked
again, “How does your client plead?”
Again, but a bit louder this time, the lawyer answered, “The defense stands mute.”
Now yelling through clenched teeth and leering at
the intransigent lawyer, one more time the court
asked, “HOW DOES YOUR CLIENT PLEAD?”
With conviction now, the lawyer responded, “THE …
DEFENSE … STANDS … MUTE.”
Immediately, the court ordered the defendant taken
into custody by the sheriff, held as a “John Doe,” and
fingerprinted.
It took three tries, but the court finally realized the
conundrum the lawyer was dealing with: her client
was not who he said he was when he was arrested.

The lawyer had learned in a confidential communication that the client was being held under a false
name, but her ethical obligations would not allow her
to disclose that fact to the court, especially because
the client was wanted on several serious felonies in
another state. ABA Model Rule 1.6. However, the
lawyer could not enter a plea for her client under a
false name, because this would be a fraud on the
court. ABA Model Rule 3.3. Answering that she was
“mute” as to the plea both protected her client’s
confidence and prevented her from lying to the
court.
Complying with ethical obligations is often a simple
matter of the lawyer knowing and applying the rules.
But sometimes a lawyer has to navigate a conflict
between obligations to clients and the Rules of Professional Conduct themselves. Much like the circumstance described above, a lawyer may face an ethical
conundrum when the lawyer is served with a subpoena for client records. This article addresses a
lawyer’s responsibility to respond to a subpoena for
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client records, weighing the lawyer’s obligations to the
client as well as to the court. ¹
ABA Formal Opinion 473
In February of this year, the ABA released Formal
Opinion 473, which provides guidance to attorneys
faced with responding to a subpoena. This new opinion takes into account the changes to ABA Model Rule
1.6 since the last formal opinion on the topic in 1994.
Under ABA Model Rule 1.6(b) (1994) the disclosure of
client information was only permitted to prevent certain crimes or to establish certain claims or defenses
on behalf of the lawyer. However, under the current
version of the rules, ABA Model Rule 1.6(b)(6) provides
that “[a] lawyer may reveal information relating to the
representation of a client to the extent the lawyer
reasonably believes necessary to comply with other
law or court order.” Accordingly, a lawyer cannot use
ABA Model Rule 1.6(a) to argue that it bars compliance
with a court order. This exception is necessary because “a lawyer may not knowingly disobey obligations under the rules of a tribunal.” ABA Model Rule
3.4. Further, a lawyer must consider that it is misconduct for a lawyer to “engage in conduct that is prejudicial to the administration of justice.” ABA Model Rule
8.4(d).
Given that the universe of documents that are potentially discoverable pursuant to a subpoena includes
documents that are protected by attorney-client privilege or other protections, the first obligation of the
lawyer is to advise the client, or at least attempt to
advise the client, of the subpoena. For former clients,
the efforts should include sending a letter to the last
known address, a phone call, email, or other electronic
communications with the former client, and conducting an internet search if no current address or
phone number is known.
If the client (either former or current) is available,
then ABA Model Rule 1.4 should guide the communication with the client. Pursuant to ABA Model Rule 1.6
(a), privileged communications can only be disclosed
after informed consent, which is defined in ABA Model
1.0(e) as the agreement by the client following
“adequate information and explanation about the
materials risks of and reasonably available alternative
to the proposed course of action.” The lawyer should
ensure the client understands the issues and can make
informed decisions about the manner in which to respond. Specifically, the client must decide whether the
privileged communications are to be disclosed or
whether the privilege is to be asserted.
At a minimum, the discussion with the client should
describe the protections available to the subpoena,
advise whether those protections apply, and explore
other factors such as pending or potential litigation
involving the client or information that may be embar-

rassing to the client. If there is a disagreement concerning the lawyer’s response to the subpoena, ABA
Model Rule 1.16 governs whether the attorney withdraws from the representation of a current client, and
how the lawyer protects a former client’s interests
until the client obtains new counsel.
Sometimes a client will engage the lawyer to respond
to a subpoena seeking disclosure of that client’s file.
As was discussed in more depth in a previous article,
no work for a client should be undertaken without
preparation and execution of a proper engagement
letter. If the response to the subpoena is outside the
scope of the retention as described in the engagement
letter for a current client, then the engagement letter
should be updated or a separate engagement letter
should be prepared to address the response to the
subpoena. For former clients, a new engagement
letter should be prepared regarding the lawyer’s response to the subpoena.
However, even if the client does not engage the lawyer, the lawyer is obligated to protect the client’s confidential information independent of any engagement,
or even contact, with the client. Comment 15 of ABA
Model Rule 1.6 states that “[a]bsent informed consent
of the client to do otherwise, the lawyer should assert
on behalf of the client all non-frivolous claims that …
the information sought is protected against disclosure
by attorney-client privilege or other applicable law.”
This comment is especially instructive in situations
where a former client cannot be contacted, and thus
cannot provide informed consent.
When disclosure is agreed to be appropriate, or if a
court has overruled objections to protection of the
documents, the lawyer should seek a protective order
that precludes disclosure of the client’s information
beyond the “the tribunal or other persons having a
need to know it.” See Comment 16 to ABA Model Rule
1.6. ABA Opinion 473 is clear that if a lawyer is required to produce information pursuant to court order, the lawyer is not required to appeal that order,
unless the lawyer has an instruction from a client and
is being compensated for such work. If the client cannot be contacted by the lawyer then the lawyer has no
obligation to appeal an order requiring production of
documents.
Responding to a subpoena can create situations
where a lawyer feels obligations conflict. The Model
ABA Rules, and the recent ABA Formal Opinion 473,
are a great place to look for direction. When particularly tough ethical questions arise, the ethics board for
your jurisdiction or your malpractice carrier may be
able to advise you or point you to resources to solve
the dilemma.
Decision Eizenga v. Unity Christian School
In a recent Illinois decision, Eizenga v. Unity Christian
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School of Fulton, Illinois, et. al., 2016 IL App (3d)
150519, the Court overruled objections based upon
attorney-client privilege and work product doctrine. In
that case, a subpoena had been issued for records
related to the attorney’s preparation of a trust for his
now deceased client. An interpleader action was filed
by the trustee, Dale Eizenga, against numerous entities
with claims on the trust based upon an argument that
the attorney, Russell Holesinger, had exerted undue
influence on the testator, Walter Westendorf, in securing a gift of nearly the entirety of the trust estate to
Unity Christian School. Eizenga, 2016 IL App (3d)
150519, ¶ 1. The initial trust was created in 1997, and
Westendorf made several changes to the trust over
the years, with the last several amendments slowly
transferring all of the trust assets to Unity Christian
School to the exclusion of all other potential beneficiaries. Id. at ¶¶ 4-13.
Eizenga was named trustee upon Westendorf’s
death. Id. at ¶ 4. After Westendorf died and Eizenga
became trustee, Eizenga filed an interpleader action
alleging that he did not believe that Westendorf was
religious, that he had no connection to Unity Christian
School, that Holesinger was an active booster of the
school, and that he believed that Holesinger had exercised undue influence in effectuating the changes to
the trust to favor the school. Id. at ¶ 14. A subpoena
was issued to Holesinger for his records related to the
interpleader suit. Id. at ¶ 17. Holesinger refused to
produce certain documents, asserting attorney-client
privilege and work product doctrine. Id. A privilege
log was provided wherein Holesinger asserted protection for notes on estate planning matters, notes from
calls, notes regarding communications about potential
beneficiaries, notes on calculations and valuations,
and timesheets. Id. Holesinger filed a motion to
quash which the trial court denied. Id. The trial court
found that though this dispute was not a will contest,
it nonetheless fell into the exception to the survival of
the attorney-client privilege applicable to will contests.
Id. at ¶ 18. The trial court also denied the applicability
of the work product doctrine because the material was
not prepared in relation to pending or threatened
litigation.² Id. To facilitate the appeal of this order, the
court found Holesinger in contempt and assessed a
penalty of $1 per day. Id. ¶ 19.
Holesinger appealed the ruling to the Illinois Appellate Court, Third District, which upheld the trial court’s
ruling as the applicability of the attorney-client privilege and work product doctrine, but vacated the contempt citation. Id. at ¶¶ 33-35. In reaching its decision, after first observing that the attorney-client privilege survives death, the court determined that even
though this case did not involve a will contest, the
testamentary exception to the privilege nonetheless

applied based upon the weight of Illinois authority and
based upon § 81 of the Restatement (Third) of the Law
Governing Lawyers which applies the exception to
inter vivos transactions. Id. at ¶¶ 24-28. Citing DeHart
v. DeHart, 2013 IL 114137, ¶¶ 69, the court stated that
“a decedent would (if one could ask him) forego the
privilege so that the distribution scheme he actually
intended can be given effect.” Applying this reasoning,
the court ruled that a will contest is not the only circumstance in which the testamentary exception to the
attorney-client privilege could apply. Id. at ¶ 29.
Turning to the work product doctrine, the court also
held that it did not apply to protect the documents.
Id. at ¶ 30. Relying on long established Illinois Supreme Court precedents and Illinois Supreme Court
Rule 201(b)(2), as most of the documents sought to be
protected were prepared before the trust dispute
litigation was filed, the court held that the documents
could not have been prepared in anticipation or in
preparation for litigation. Id. at ¶¶ 30-33.
The clear suggestion from the Eizinga case was that
Holesinger was attempting to use the attorney-client
privilege and work product protection to his advantage
to preclude discovery of his alleged act of undue influence. Notwithstanding this potential improper purpose, the steps taken by Holesinger to assert the privilege and protection of the work product doctrine complied with the requirements of the Model Rules of
Professional Conduct to protect his communications
with the deceased testator, and, indeed, went beyond
them in litigating the appeal.
Endnotes
1. It is important to note that this article is focused on
the ABA Model Rules and not the rules of any particular state. As rules may be different, careful consultation with the governing rules is advised.
2. Pursuant to Monier v. Chamberlin, 35 Ill.2d 351
(1966) and Illinois Supreme Court Rule 201(b)(2), under Illinois law, material not in preparation for pending
or threatened litigation is generally not considered
work product protected from disclosure.
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