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Is Your Law Firm a Debt Collector
Under the Fair Debt Collection Practices Act?
Richard J. Perr, Fineman Krekstein & Harris, P.C.
Socrates once declared, “The unexamined life is not worth living.” The
universality of this ancient dictum is
self-evident. Indeed, this sage advice
also applies to your law practice, as the
unexamined practice of law could land
you in hot water in the form of liability
under the Fair Debt Collection Practices
Act, 15 U.S.C. § 1692 et seq. (“FDCPA”
or “the Act”). Diligent practitioners need
to know about this fee-shifting statute, its
strictures and contours, and assess any

collection work they may do within the
totality of their overall practice.
A recent decision by the United
States Court of Appeals for the Fifth Circuit in Reyes v. Steeg Law, L.L.C., No.
17-30849, 2019 U.S. App. LEXIS 1605
(5th Cir. 2019), put the spotlight on a
Louisiana law firm engaged by one of
its condominium clients to obtain payment from one its delinquent residents.
A simple engagement turned into a class
— Continued on next page

Letter from the President
Jason R. Jobe, Esq., Thompson Coe
It is hard to believe that we already
have nearly half of the year under our
belts. PLDF has had a very successful
and productive start to 2019, and we are
excited for what is in store for the remainder of the year.
You definitely do not want to miss our
signature event—the 2019 Annual Meeting, which will be held September 25th27th at the W Chicago – Lakeshore. We
will kick things off on Wednesday afternoon with the Young Professionals Re-
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ception and Welcome Reception (for
all members), where you can mix and
mingle with other members. Afterwards,
— Continued on page 30
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action filed by the resident against the
law firm itself and wound its way to the
Fifth Circuit. While the opinion issued by
the court turned in the law firm’s favor, it
illustrates the perils facing lawyers and
law firms representing clients for simple
“breach of contract” actions.
The FDCPA, enacted in 1978, is the
main federal statute that governs debt
collection activities by third parties. Congress first enacted the FDCPA to prevent
harassment or abuse by collectors, including false and misleading representations, and unfair or unconscionable practices. Since then, however, enterprising
plaintiffs’ attorneys have succeeded in
bringing innovative claims under the
Act, thereby triggering potential liability for seemingly harmless conduct. For
example, FDCPA plaintiffs have alleged
violations under the Act over ostensibly
benign language related to interest in
collection letters, debt validation language that closely tracts the Act itself,
and even for gratuitous settlement offers. The ultimate success of the more
inventive claims depends largely on the
particular facts of the case. Practitioners
can determine whether they are subject
to the FDCPA, and best achieve compliance with the Act, only through a holistic
understanding of it.
The Act creates a private civil cause
of action, and provides for statutory damages, actual damages, plus attorneys’
fees and costs for a prevailing party.
Claims under the FDCPA invoke federal
jurisdiction, so defendants in state court
can remove the actions to federal court
unless a party raises the FDCPA claim
as a counterclaim in a collection lawsuit.
Strict liability characterizes the FDCPA;
thus, plaintiff do not need to prove knowledge or intent elements for successful
claims. Successful plaintiffs in individual
actions are entitled to up to $1,000 per
action, plus any proven actual damages and reasonable attorneys’ fees

and costs. A successful class action will
result in damages of the lesser of either
$500,000 or up to one percent of the collector’s net worth. Generally, the Act regulates the manner, time, and content of
communications between collectors and
consumers, and outlaws harassment,
false or misleading representations, and
unfair practices.
Additionally, Section 1692g of the
FDCPA also contains debt validation requirements and dispute procedures that
collectors must strictly follow should a
consumer launch a valid dispute. While
this may appear simple, things can get
especially tricky because varying federal
circuit courts of appeal have interpreted
these requirements differently, mandating different obligations and establishing
a patchwork of compliance standards.
For example, the United States Court of
Appeals for the Third Circuit has ruled
that a consumer must submit a dispute
in writing in order for the dispute to be
effective, which would trigger the collector’s dispute obligations under the Act.
See Graziano v. Harrison, 950 F.2d 107,
112 (3d Cir. 1991). However, the Second,
Fourth, and Ninth Circuits have rejected
the “in writing” dispute requirement. See
Hooks v. Forman, Holt, Eliades & Ravin,
LLC, 717 F.3d 282, 286 (2d Cir. 2013);
Clark v. Absolute Collection Serv., Inc.,
741 F.3d 487, 490 (4th Cir. 2014); Camacho v. Bridgeport Fin. Inc., 430 F.3d
1078, 1081 (9th Cir. 2005). Upon possessing basic knowledge and familiarity
with the FDCPA, practitioners need to
assess whether they are subject to the
Act itself.
A “debt collector” under the FDCPA is
“any person who uses any instrumentality of interstate commerce or the mails
in any business the principal purpose
of which is the collection of any debts,
or who regularly collects or attempts to
collect, directly or indirectly, debts owed
or due or asserted to be owed or due an-

other.” See 15 U.S.C. § 1692a(6). (Emphasis added). From the FDCPA’s enactment in 1978 to 1986, attorneys were
explicitly exempt from the Act. However,
Congress later removed the attorney
exemption upon finding that many attorneys were involved in the business of
recovering consumer debt. See Heintz v.
Jenkins, 514 U.S. 291, 294-95 (1995).
The Fifth Circuit has held that “[a]ttorneys
qualify as debt collectors for purposes of
the FDCPA when they regularly engage
in consumer debt collection, including
but not limited to litigation on behalf of
a creditor client.” See Reyes v. Steeg
Law, L.L.C., No. 17-30849, 2019 U.S.
App. LEXIS 1605, at *5 (5th Cir. 2019);
see also Mahmoud v. De Moss Owners
Ass’n, Inc., 865 F.3d 322, 330 (5th Cir.
2017). Unfortunately, no magic formula
exists to determine instantly whether an
attorney regularly engages in debt collection for purposes of the Act. Courts
answering this question apply a multitude of factors and assess the question
on a case-by-case basis.
In Reyes v. Steeg Law, L.L.C., Steeg
Law represented various condominium
association clients, and sent the plaintiff
lien letters regarding unpaid condominium assessments. Id. at *2. The plaintiff
responded by filing a class action lawsuit
alleging FDCPA claims against Steeg
Law and one of its associate attorneys.
Reyes, No. 17-30849, 2019 U.S. App.
LEXIS 1605, at *1-2. The plaintiff alleged that the letters sent to her and the
class constituted facial violations of the
FDCPA, because they demanded payment within seven days instead of thirty,
in violation of Section 1692g of the FDCPA. Id. The plaintiff further alleged the
letters demanded amounts not expressly
authorized by contract or law, in violation
of Section 1692f. Id. at *3. Lastly, the
plaintiff alleged that Steeg Law violated
Section 1692c(a)(2) of the Act, because
they directly communicated with her

A “debt collector” under the FDCPA is “any person who
uses any instrumentality of interstate commerce or the
mails in any business the principal purpose of which is
the collection of any debts, or who regularly collects or
attempts to collect, directly or indirectly, debts owed or
due or asserted to be owed or due another.”

even after learning that she had an attorney for the matter. Id. After early discovery, the district court certified the class
as “individuals who received lien letters
from Steeg Law in the year preceding the
filing of the complaint.” Id. As the case
progressed with additional discovery and
motion practice, Steeg Law successfully
argued that it was not a debt collector
for FDCPA purposes, because it was not
regularly engaged in collection activity.
Id. at *4. The district court granted summary judgment in its favor. Id.
The plaintiff appealed, and on review, the Fifth Circuit affirmed the district
court’s grant of summary judgment. The
Fifth Circuit reiterated that it “has not
developed a bright-line rule to determine
when a law firm is a debt collector for
the purposes of the FDCPA.” Id. at *5.
Instead, the court reiterated that it resolves this question on a fact-intensive,
case-by-case basis, using a multitude
of factors. Id. These factors include (1)
the number of lawsuits filed and collection letters mailed; (2) the percentage of
time debt collection activities consume;
(3) the share of total lawsuits filed that
were dedicated to debt collection; (4)
the number of creditor clients and the
length of the firm’s relationship with
them; (5) the frequency and nature of
the non-collection work in which the firm
engages; (6) and the number of firm attorneys and other employees dedicated

to debt collection activities. Id. at *5-6;
see also Kirkpatrick v. Dover & Fox,
P.C., No. 4:13-cv-00123, 2013 U.S. Dist.
LEXIS 150988, at *13-14 (S.D. Tex. Oct.
21, 2013). Using these factors and Fifth
Circuit precedent, the plaintiff argued
that Steeg Law regularly engages in debt
collection for purposes of the FDCPA. Id.
at *6. The plaintiff reasoned that the Fifth
Circuit previously found an attorney to be
liable under the Act where he attempted
to collect debts from 639 different individuals in a six-month period, even though
the attorney’s debt collection for that particular client only constituted 0.5% of his
overall practice during that same period.
Id.; see also Garrett v. Derbes, 110 F.3d
317, 318 (5th Cir. 1997).
The Fifth Circuit disagreed, explaining that labeling Derbes’ practice as
“regular” was a reflection on the nature
of his practice. Id. The court then contrasted Steeg Law’s practice with Derbes’, noting that Steeg Law only sent
thirty-six letters, relating to thirty-four
liens, in the year before the plaintiff filed
her complaint. Id. Although these letters
constituted more than 0.5% of Steeg
Law’s total practice during the relevant
period, the Fifth Circuit observed that this
work did not represent a large part of its
overall work. Id. at *7. The court further
noted that in the three years preceding
the filing of the plaintiff’s complaint, all
— Continued on next page
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of the firm’s work for its condominium
association clients constituted less than
1.5% of its overall practice. Id. Further,
less than 3.5% of that 1.5% was specifically dedicated toward collection
activity. Id. Thus, the Fifth Circuit held,
“[n]either this court’s precedent nor common sense compel a determination that
these circumstances constitute regularly
engaging in debt collection activity[,]”
and affirmed Steeg Law’s earlier grant of
summary judgment. Id.
While other jurisdictions use similar
factors to determine whether an attorney
regularly engages in collection activity
for purposes of the Act, the factors do
differ. For example, courts within the
Second Circuit employ the following
factors: (1) the absolute number of debt
collection communications issued, and/
or collection-related litigation matters
pursued over the relevant time period;
(2) the frequency of such communications and/or litigation activity, including
whether any patterns of such activity are
discernable; (3) whether the entity has
personnel specifically assigned to work
on debt collection activity; (4) whether
the entity has systems or contractors in
place to facilitate such activity; and (5)
whether the activity is undertaken in connection with ongoing client relationships
with entities that have retained the lawyer or firm to assist in the collection of
outstanding consumer debt obligations.
See Goldstein v. Hutton, Ingram, Yuzek,
Gainen, Carroll & Bertollotti, 374 F.3d 56,
62-63 (2d Cir. 2004); see also Cashman
v. Ricigliano, No. 3:02-cv-1423, 2004
U.S. Dist. LEXIS 17027, at *17-18 (D.
Conn. Aug. 25, 2004). Using these factors, a federal district court in Connecticut held that a law firm was subject to
the FDCPA as regularly engaging in debt
collection, where the firm sent ninetyseven collection letters in a five-month
period, initiated fifty-three collection lawsuits, and maintained certain personnel
4 | PLDF QUARTERLY | Second Quarter 2019

who were devoted, at least in part, to
the firm’s debt collection activity. See
Cashman, No. 3:02-cv-1423, 2004 U.S.
Dist. LEXIS 17027, at *18-19. The court
in Cashman also reasoned that the firm
established facilities designed expressly
to facilitate debt collection, and that the
firm undertook the collection activity in
connection with an existing relationship
with a collection agency. Id. at *19-21.
Other jurisdictions choose not to apply
enumerated factors for this question at
all. In the Sixth Circuit, for a court to conclude that an attorney regularly engages
in debt collection activities, “a plaintiff
must show that the attorney or law firm
collects debts as a matter of course for
its clients or for some clients, or collects
debts as a substantial, but not principal,
part of his or its general law practice.”
See Schroyer v. Frankel, 197 F.3d 1170,
1176 (6th Cir. 1999).
A key takeaway from these holdings
is whether a lawyer is subject to the FDCPA requires a comprehensive look at the
lawyer’s own practice, as well as the work
done by his or her law firm. Whether an
attorney is regularly engaged in debt collection will turn on a highly fact-intensive,
case-by-case assessment of the lawyer
and the law firm’s overall work portfolio.
With this in mind, it is not impossible to

imagine a scenario where a particular attorney in a law firm, who may not engage
in much collection work individually, being unknowingly subjected to the FDCPA
based on more consistent or regular
collection work done by others in her law
firm. The court may therefore impute the
volume of your firm’s collection work to
you as an individual lawyer for FDCPA
purposes, even if you do not engage in
much collection work individually. Thus,
thoughtful practitioners should not make
the mistake of blindly assuming that they
themselves cannot be subject to the Act
because they personally do not regularly
engage in collection activity. Prudent attorneys should have the FDCPA in mind
regardless of their own individual volume
of collection work. n
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Supreme Court to Decide Whether Title VII Bars
LGBT Discrimination
Robert G. Chadwick Jr., Chadwick Soefje & Ladik, PLLC
There is no federal law expressly
outlawing discrimination in private employment on the basis of gender identity and/or sexual orientation. The Equal
Employment Opportunity Commission
(“EEOC”) has nevertheless interpreted
and enforced the prohibition against
sex discrimination in Title VII of the Civil
Rights Act of 1964 (“Title VII”) to include

discrimination based on gender identity
and sexual orientation. Some examples
of LGBT-related claims EEOC views as
unlawful sex bias include:
• Failing to hire an applicant because she is a transgender woman.
• Firing an employee because he is
planning or has made a gender transition.

Supreme Court | continued

•

Denying an employee equal access to a common restroom corresponding to the employee’s gender
identity.
• Harassing an employee because
of a gender transition, such as intentionally and persistently failing to
use the name and pronoun that correspond to the gender identity with
which the employee identifies, and
which the employee has communicated to management and employees.
• Denying an employee a promotion
because he is gay or straight.
• Discriminating in terms, conditions or privileges of employment,
such as providing a lower salary to
an employee because of sexual orientation, or denying spousal health
insurance benefits to a female employee because her legal spouse is
a woman, while providing spousal
health insurance to a male employee
whose legal spouse is a woman.
• Harassing an employee because
of his or her sexual orientation, for
example, by derogatory terms, sexually oriented comments, or disparaging remarks for associating with a
person of the same or opposite sex.
• Discriminating against or harassing an employee because of his or
her sexual orientation or gender
identity, in combination with another
unlawful reason, for example, on the
basis of transgender status and race,
or sexual orientation and disability.
Until this year, the U.S. Supreme
Court had declined to weigh in on the
question of whether Title VII bars discrimination based on gender identity or
sexual orientation. By granting certiorari in three cases on April 21, 2019, the
Court is now poised to answer this question during its 2019-2020 term.

EEOC v. R.G. & G.R. Harris Funeral
Homes, Inc., 884 F.3d 560
(6th Cir. 2018)
Aimee Stephens (formerly known
as Anthony Stephens) was terminated
from employment shortly after she informed her funeral home employer that
she intended to transition from male to
female and would represent herself and
dress as a woman while at work. She
filed a charge with the EEOC, which
subsequently filed suit on her behalf alleging the employer violated Title VII by
terminating Stephens because of her (1)
refusal to conform to sex-based stereotypes, and (2) transgender status.
The suit ultimately came before the
Sixth Circuit, which rendered a March 7,
2018 decision regarding cross-motions
for summary judgment. As to the claim
Stephens was terminated for refusing to
conform to sex-based stereotypes, the
court granted affirmative summary in favor of the EEOC. Citing the U.S. Supreme
Court’s decision in Price Waterhouse v.
Hopkins, 490 U.S. 228 (1989), the court
stated: “Under any circumstances, ‘sex
stereotyping based on a person’s gender
non-conforming behavior is impermissible discrimination.’” Id. at 572.
The court also held that discrimination on the basis of transgender and transitioning status violates Title VII. In doing so, the court rejected the employer’s
argument that “transgender status refers
to ‘a person’s self-assigned ‘gender
identity’ rather than a person’s sex, and
therefore such a status is not protected
under Title VII.” Id. at 575.
The court cited two reasons for rejecting the employer’s argument. First,
the court explained it is analytically impossible to fire an employee based on
that employee’s status as a transgender
person without being motivated, at least
in part, by the employee’s sex:

“Here, we ask whether Stephens
would have been fired if Stephens
had been a woman who sought
to comply with the women’s
dress code. The answer quite
obviously is no. This, in and of
itself, confirms that Stephens’s
sex impermissibly affected [the]
decision to fire Stephens.”
Id. at 575.
Second, the court observed that discrimination against transgender persons
necessarily implicates Title VII’s proscriptions against sex stereotyping:
“… [A]n employer cannot discriminate on the basis of transgender
status without imposing its stereotypical notions of how sexual
organs and gender identity ought
to align. There is no way to disaggregate discrimination on the
basis of transgender status from
discrimination on the basis of
gender non-conformity, and we
see no reason to try.”
Id. at 576-77.
The employer subsequently filed a
petition for certiorari with the Supreme
Court which was granted as to a limited
question: “Whether Title VII prohibits discrimination against transgender people
based on (1) their status as transgender
— Continued on next page

About the
AUTHOR
Robert G. Chadwick
Jr. is a managing member of Seltzer Chadwick
Soefje & Ladik, PLLC,
and is based in the
firm’s Dallas office. He is
Board Certified in Labor & Employment Law by
the Texas Board of Legal Specialization. He may
be reached at rchadwick@realclearcounsel.com.

Second Quarter 2019 | PLDF QUARTERLY | 3

Supreme Court | continued

Until this year, the U.S. Supreme Court had declined
to weigh in on the question of whether Title VII bars
discrimination based on gender identity or sexual
orientation. By granting certiorari in three cases on
April 21, 2019, the Court is now poised to answer this
question during its 2019-2020 term.

or (2) sex stereotyping under in Price
Waterhouse v. Hopkins, 490 U.S. 228
(1989).”
Zarda v. Altitude Express, Inc.,
883 F.3d 100 (2nd Cir. 2018)
Donald Zarda, a gay man, worked as
a sky-diving instructor until his termination in 2010. Zarda brought a sex discrimination claim under Title VII alleging
he was fired because he failed to conform to male sex stereotypes by referring
to his sexual orientation.
The claim eventually came before
an en banc panel of the Second Circuit
to decide whether claims of sexual orientation bias are viable under Title VII.
At the time, two circuits had recently
split on this issue. On April 4, 2017, an
en banc decision by the Seventh Circuit
in Hively v. Ivy Tech Community College
of Indiana, 853 F.3d 339 (7th Cir. 2017)
concluded “discrimination on the basis
of sexual orientation is a form of sex
discrimination” outlawed by Title VII. On
March 10, 2017, the Eleventh Circuit in
Evans v. Georgia Regional Hosp., 850
F.3d 1248 (11th Cir. 2017) found (by a
2-1 vote) it could not recognize sexual
orientation claims under Title VII.
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Majority Opinion
In a February 26, 2018 decision, an
8-3 majority of the Second Circuit aligned
themselves with the Seventh Circuit.
Several reasons were cited by the majority in support of their conclusion.
First, the majority opined: “the most
natural reading of the statute’s prohibition of discrimination ‘because of sex’ is
that it extends to sexual orientation discrimination because sex is necessarily a
factor in sexual orientation.” Id. at 112. In
this regard, the court elaborated:
“To … identify the sexual orientation of a particular person,
we need to know the sex of the
person and that of the people
to whom he or she is attracted
[citation omitted]. Because one
cannot fully define a person’s
sex without identifying his or
her sex, sexual orientation is a
function of sex. Indeed, sexual
orientation is doubly delineated
by sex because it is a function
of both a person’s sex and the
sex of those to whom he or she
is attracted. Logically, because
sexual orientation is a function
of sex and sex is a protected
characteristic under Title VII, it
follows that sexual orientation is
also protected [citation omitted].”
Id. at 113.

Second, the majority reasoned:
“… sexual orientation discrimination is
predicated upon assumptions about how
persons of a certain sex can or should
be, which is an impermissible basis for
adverse employment actions.” Id. at 112.
The court explained:
“… [S]ame sex orientation ‘represents the ultimate failure to
conform’ to gender stereotypes
… The gender stereotype at work
here is that ‘real’ men should
date women, and not other men.”
Id. at 121.
Finally, the majority added: “Looking at the question from the perspective
of associational discrimination, sexual
orientation discrimination—which is motivated by an employer’s opposition to
romantic association between particular
sexes—is discrimination based on the
employee’s own sex.” Id. at 112-13.
Dissent
In a preview of arguments which may
be embraced by the conservative arm of
the Supreme Court, Justice Lynch’s dissenting opinion addressed each of the
reasons embraced by the majority.
First, as to the majority’s reading of
the statutory language of Title VII, Justice Lynch opined:
“… Title VII’s prohibition of
discrimination against individuals on the basis of their sex is
aimed at employment practices
that differentially disadvantage
men vis-à-vis women or women
vis-à-vis men. That is what the
language of the statute means
to an ordinary ‘fluent speaker of
the English language’ [citation
omitted] …Discrimination against
persons whose sexual orientation is homosexual rather than
heterosexual, however offensive
such discrimination may be to
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me and many others, is not discrimination that treats men and
women differently. The simplistic
argument that discrimination
against gay men and women
is sex discrimination because
targeting persons sexually attracted to others of the same
sex requires noticing the gender
of the person in question is not
a fair reading of the text of the
statute, and has nothing to do
with the type of unfairness in
employment that Congress legislated against in adding “sex” to
the list of prohibited categories of
discrimination in Title VII.”
Id. at 155-56 [emphasis in original].
Second, in response to the majority’s
reasoning regarding gender stereotypes,
Justice Lynch countered:
“… the homophobic employer is
not deploying a stereotype about
men or about women to the
disadvantage of either sex. Such
an employer is expressing disapproval of the behavior of a class
of people that includes both men
and women. [citation omitted]
That disapproval does not stem
from a desire to discriminate
against either sex, nor does it
differentially harm either men or
women vis-à-vis the other sex.
Rather, it results from a distinct
type of objection to anyone, of
whatever gender, who is identified as homosexual. The belief
on which it rests is not a belief
about what men or women ought
to be or do; it is a belief about
what all people ought to be or do
– to be heterosexual, and to have
sexual attraction to or relations
with only members of the opposite sex. That does not make
workplace discrimination based
on this belief better or worse than

other kinds of discrimination, but
it does make it different from sex
discrimination, and therefore
something that is not prohibited
by Title VII.”
Id. at 158.
Finally, in response to the majority’s
reference to associational discrimination
Justice Lynch argued:
“An employer who practices such
discrimination is hostile to gay
men, not to men in general, the
animus runs not, as in … race
and religion cases … against a
‘protected group’ to which the
associates belong, but against
an (alas) unprotected group to
which they belong: other gay
men.”
Id. at 160 [emphasis in original].
Bostock v. Clayton County
Board of Commissioners,
723 Fed.Appx. 964 (11th Cir. 2018)
Gerald Bostock, a gay male, was
terminated by Clayton County allegedly
for conduct unbecoming one of its employees following an audit of funds he
managed. Bostock sued under Title VII
claiming this reason was pretext for discrimination based on his sexual orientation.
Bostock appealed to the Eleventh Circuit after the District Court dismissed his suit for failure to state a claim
under Title VII. The Eleventh Circuit
affirmed, citing a previous 1979 opinion
which held that “[d]ischarge for homosexuality is not prohibited by Title VII.” Id.
at 964 [emphasis in original].
What’s at Stake Before
the Supreme Court?
Although many states and municipalities have laws which expressly proscribe discrimination in private employ-

ment on the basis of gender identity and/
or sexual orientation, most states and
municipalities have no such laws. It is in
such jurisdictions where the stakes of the
Supreme Court’s decision are likely the
greatest.
If the Supreme Court determines
that Congressional, not judicial, action is
necessary to include gender identity and
sexual orientation as protected classes
under Title VII, the decision will certainly
(1) impact ongoing suits under Title VII
filed in reliance upon the EEOC’s interpretation and enforcement of Title VII,
and (2) deter similar suits form being filed
in the future. Since many state courts
look to Supreme Court precedent for
guidance as to state discrimination laws,
it is conceivable some states will find follow the Supreme Court’s lead in holding
that a ban on sex discrimination is not
synonymous with a ban on gender identity and sexual orientation discrimination.
If the Supreme Court endorses the
EEOC’s position, on the other hand, (1)
ongoing suits under Title VII will proceed,
and (2) new lawsuits alleging gender
identity and sexual orientation bias will
be filed. Indeed, a spike in suits is a reasonable probability.
Even in states and municipalities
with existing gender identity and sexual
orientation laws, the Supreme Court decision will be followed with interest. For
some claimants, Title VII can be preferable to a state or local law as an avenue
for redressing bias. For instance, Zarda
did not prevail on his claims under New
York Law, which expressly forbids sexual
orientation discrimination in employment.
A retrial under Title VII, however, allows
these claims to be adjudicated under a
lower causation standard than that dictated by New York law. For such claimants, the Supreme Court will decide the
viability of Title VII as an alternative to
an arguably less favorable state or local
discrimination law. n
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A Narrow Victory for Lawyers Engaged
in Non-Judicial Foreclosures
Alice Sherren, Minnesota Lawyers Mutual Insurance Company
Donald Patrick Eckler, Pretzel & Stouffer, Chartered
The Fair Debt Collection Practices
Act (“FDCPA”) is frequently used to sue
attorneys involved in the collection of
debts. In the textually based opinion of
Obduskey v. McCarthy & Holthus LLP,
139 S. Ct. 1029, the United States Supreme Court unanimously held that the
FDCPA does not apply to the conduct
of an attorney involved in a non-judicial
foreclosure. While this appears to be
great news for attorneys engaged in debt
collection activities, Justice Sotomayor’s
concurring opinion signals that the holding may be limited to specific fact patterns. As always, attorneys engaged in
debt collection activities should continue
to tread carefully.

sure—if the mortgage agreement has a
“power of sale” clause giving the lender
such right.
Obduskey filed a federal lawsuit
against the defendant attorneys claiming that they had violated the FDCPA by
failing to comply with the verification procedure. The district court dismissed the
complaint and the Tenth Circuit affirmed,
finding that “the mere act of enforcing a
security interest through a non-judicial
foreclosure proceeding does not fall under” the FDCPA. Given the split in the circuits on the application of the FDCPA to
non-judicial foreclosures, the Supreme
Court granted Obduskey’s petition for
certiorari.

Underlying Facts and Procedure

Applicable Statute

The petitioner, Dennis Obduskey,
bought a home in Colorado with a loan
from Wells Fargo. Obduskey defaulted
on the mortgage and Wells Fargo engaged McCarthy & Holthus to enforce
its interest in the home through a judicial
foreclosure. The defendant attorneys
sent notice of the default and other notices required under the FDCPA and Colorado state law. Obduskey responded by
disputing the debt.
Under the FDCPA §1692g(b), if a
consumer disputes the amount of the
debt, the debt collector is to cease collection, obtain verification, and mail a copy
to the debtor. The defendant attorneys
did not do that, but instead proceeded
with a foreclosure. Like many other
states, Colorado law allows a lender to
foreclose on property without filing an
action in court—a non-judicial foreclo-

The Obduskey Court relied heavily
on the text of the statute in coming to its
decision that the FDCPA does not apply
to non-judicial foreclosures. The FDCPA
defines a “debt” as:
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“any obligation
or
alleged
obligation of a consumer to
pay money arising out of a
transaction in which the money,
property, insurance, or services
which are the subject of the
transaction are primarily for
personal, family, or household
purposes.” §1692a(5).
The FDCPA goes on to say that “debt
collector :
“means any person . . . in any
business the principal purpose

of which is the collection of any
debts, or who regularly collects
or attempts to collect, directly
or indirectly, debts owed or
asserted to be owed or due another.” §1692a(6).
The FDCPA further clarifies the definition of “debt collector” in the context of
non-judicial actions by prohibiting a “debt
collector” from:
Taking or threatening to take
any nonjudicial action to effect
dispossession or disablement of
property if—
(A) there is no present right to
possession of the property . . . ;
(B) there is no present intention
to take possession of the property; or
(C) the property is exempt by
law from such dispossession or
disablement. §1692f(6).
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The definition of “debt collector”
references subsection §1692f(6) when
further clarifying its definition:
“For the purpose of section
1692f(6) [the] term [debt collector] also includes any person . . .
in any business the principal purpose of which is the enforcement
of security interests.” §1692a(6)
(emphasis added).
By its plain language, the statute regulates “debt collectors” under the FDCPA
would seem to include those that engage
in non-judicial foreclosures.
The Obduskey Court considered
whether debt collectors are “enforcing
security interests,” and determined that
under the facts presented the FDCPA did
not apply to the defendant attorneys’ actions.
The Court’s Analysis
The Court’s primary reason for concluding that non-judicial foreclosure is
not included within the ambit of “debt
collector” is the creation of a separate
class of debt collectors involved in the
enforcement of security interests. A nonjudicial foreclosure does not seek money
from the debtor; it seeks the sale of the
property securing the debt itself. Since
the principal definition of “debt collector”
includes the indirect collection of a debt,
the Court did not find this distinction
important. Instead, the Court focused
on the use of the word “also” in the
definition,and noted that such language
assumes there is a subset of debt collectors to which the other provisions of the
FDCPA do not apply.
The Court also wanted to ensure that
the FDCPA does not interfere with state
non-judicial foreclosure procedures.
If the full panoply of protections provided
under the FDCPA were applicable, it

The Court’s primary reason for concluding that
non-judicial foreclosure is not included within the
ambit of “debt collector” is the creation of a separate
class of debt collectors involved in the enforcement
of security interests.
would potentially preempt state law
schemes and create confusion for debtors, creditors, their respective counsel,
and the courts, both state and federal.
The Court further considered that the
legislative history of the FDCPA indicates
that security interest enforcers were outside of the full effect of the statute. The
original version included security interest
enforcers, another version excepted them
altogether, but the version of the bill that
passed into law created this exception.
As a result of all of these considerations, the Court concluded that those
engaged in non-judicial foreclosures are
not debt collectors within the meaning of
the FDCPA.
The Court also rejected Obduskey’s
arguments that the limited definition of
security interest enforcers is not surplusage because it is meant to apply to
“repo men.”. The court first found that the
exception does not only apply to “repo
men” who enforce interests in personal
property because the statute applies
to all security interests, not just those
related to personal property. The Court
further held that Obduskey’s concerns
that creating a loophole in the statute
would allow debt collectors to engage
in abusive conduct are unfounded given
that states can and do regulate abusive
behavior.
The Concurrence
The concurrence, authored by Justice Sotomayor, goes to great lengths to

articulate the limitations of the decision
and invites Congress to make legislative
changes if it disagrees with the Court’s
analysis of the FDCPA. Specifically, Justice Sotomayor emphasized language
from the opinion that “enforcing a security interest does not grant an actor blanket immunity from the” FDCPA and does
not authorize “abusive debt collection
practices like repetitive nighttime phone
calls.” She characterized the actions of
the defendant attorneys in Obduskey as
good faith actions in accord with Colorado state law that were not abusive, and
noted it was a close question whether
the FDCPA applied to their conduct. The
concurring opinion in Obduskey illustrates that the majority holding may be
limited to specific fact patterns.
Conclusion
The Obduskey decision can be read
as a victory for attorneys and others involved in activities related to debt collection to the extent it exempts non-judicial
foreclosures from the reach of the FDCPA. However, the clear signal from
Justice Sotomayor’s concurrence is that
she is wary of expanding this decision to
facts beyond those here and, more importantly to debt collection activities that
are abusive. The takeaway for attorneys
engaged in debt collection activities is
to be careful to not engage in collection
procedures that might be viewed as abusive, even if they believe their activities
should be exempt from the FDCPA. n
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Insurance Agent and Broker E&O 2018: Part Two*
(*This article is continued from Volume 11, Issue 1)
Peter Biging, Goldberg Segalla, LLP
H. Duty to Advise
In Hansmeier v. Hansmeier, 25 Neb.
App. 742 (Ct. App. NE, Apr. 10, 2018) the
Nebraska Court of Appeals affirmed the
dismissal of claims against an insurance
agent on summary judgment asserting
that the agent had been negligent in failing to advise a farmer regarding his coverage options. Although he had a right
under Nebraska law not to purchase
workers compensation insurance for his
employees, he could only do so if he provided them written notice, signed by the
employees, that they would not be covered by the Nebraska Workers’ Compensation Act. In this case, the farmer knew
he didn’t have to purchase such insurance if he had ten employees or less, but
wasn’t aware that he had to provide this
notice, and failed to do so, thus opening
himself up to liabilities for an employee
whose thumb was detached while using
an auger on the job.
The appellate court found that the
insurance agent’s failure to advise the
farmer of this notice obligation could not
give rise to a negligent failure to advise
claim, because the agent had no duty
to anticipate what coverage the farmer
should have. The court acknowledged
the agent did not contradict the farmer
when he advised he didn’t think he needed workers’ compensation insurance.
But it concluded this did not amount to
a negligent misrepresentation, because
it was true. In other words, reading between the lines of the decision, while
it certainly would have been helpful to
raise the question of whether the farmer
had taken the requisite steps necessary
to lawfully proceed without workers compensation insurance, the agent had no

duty to anticipate that the farmer wasn’t
aware of or properly complying with the
law, and as such anticipate his coverage
needs based thereon.
In Luzzi v. Hub International Northeast, Ltd., Civ. No. 15-6064, 2018 WL
3993450 (D. N.J., Aug. 21, 2018) in denying summary judgment the defendant
agent (“Fidelity”) for alleged negligence
in providing advice to an insured with
regard to renter’s insurance for her
personal property, the court noted that
under New Jersey law, both insurance
agents and brokers owe a duty of care
in connection with the procurement of
insurance coverage beyond merely
procuring the insurance he or she undertook to supply. Quoting from the New
Jersey Supreme Court decision in Aden
v. Fortsh, 169 N.J. 64 (2001) the court
pointed out that “[l]iability resulting from
the negligent procurement of insurance
is premised on the theory that a broker
‘ordinarily invites [clients] to rely upon
his expertise in procuring insurance that
best suits their requirements.” 2018 WL
3993450 at *7 (quoting Aiden, 169 N.J.
at 79). Thus, because plaintiff alleged
failure on the part of the agent to ask
about the types and value of the personal property she owned, plaintiff had a
right to a jury determination of whether
the agent breached her duty of care. The
court so ruled notwithstanding the fact
that plaintiff had been provided with a
policy containing a declarations page evidencing only $15,000 in property limits,
and plaintiff knew she was paying only
$126 in annual premiums. The question
of her credibility in believing this entitled
her to coverage for $270,000 in alleged
losses was deemed to be one for the jury
to determine. Id.
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In Sesztak v. Great Northern Ins. Co.,
No. A-2846-15T4, 2018 WL 5930554
(N.J. Super. Ct. App. Div., Nov. 14, 2018)
the court concluded that, in addition to
there being “no common law duty of a
carrier or its agents to advise an insured
concerning the possible need for higher
and higher policy limits upon renewal of
a policy, Id. at *8 (quoting Wang v. Allstate Ins. Co., 125 N.J. 2, 11–12 (1991))
“[w]e see no reason why such a duty
would arise when an insured is [first]
obtaining coverage” absent a ‘special
relationship’, such as where “an insured
‘knew nothing about the technical aspects
of insurance policies, [and] placed faith
in,’ and relied on, the broker’s expertise.”
Id. (quoting Sobor v. Prudential Prop. &
Cas. Ins. Co., 200 N.J. Super. 333, 339
(N.J. Super. Ct. App. Div. 1984)). Accordingly, the court affirmed a trial court ruling
finding for the broker after trial that the
broker could not be found liable for failing to advise a homeowner to purchase
greater than $1.5 million in homeowner’s
insurance when the evidence made clear
the homeowner was well aware that the
home—which the plaintiff had listed for
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sale at over $3 million—was valued at
substantially more than the limits requested.
I. Special Relationship/
Duty to Advise
In New York, there are three “exceptional situations” recognized by the
courts as giving rise to a “special relationship:” “(1) [where] the agent receives
compensation for consultation apart from
the payment of the premiums; (2) there
was some interaction regarding a question of coverage, with the insured relying
on the expertise of the agent; or (3) there
is a course of dealing over an extended
period of time which would have put objectively reasonable insurance agents
on notice that their advice was being
sought and specially relied on.” Voss
v. Netherlands Ins. Co., 22 N.Y.3d 728,
735 (2014). While this is fairly straightforward and has long been the law in New
York, the precise contours of what may
constitute an “interaction with regard to
a question of coverage” have not been
specifically defined. As a result, arguments have been made that all sorts of
“interactions” can form the basis of a
special relationship, and the courts have
had to grapple with this issue. Two federal court decisions applying New York
law in 2018 have offered some guidance.
In Holborn Corp. v. Sawgrass Mut.
Ins. Co., 304 F.Supp.3d 392 (S.D.N.Y.
2018) discussed above with regard to
the choice of law issue, above, the court
considered an alleged negligent failure
to advise claim against a broker (“Holborn”) for failing to advise an insurance
company with a homeowner’s insurance
program to purchase “Top and Drop” reinsurance, a multi-layer insurance product which allows the insured to reuse the
top excess-of-loss layer of reinsurance if
it is not breached by the first loss event.
As above noted, Sawgrass alleged that,

had Holborn recommended this coverage, it would have saved Sawgrass
hundreds of thousands of dollars. In
rejecting Sawgrass’ argument that there
was a special relationship based on an
“interaction regarding a question of coverage,” the court noted that, “In order
to satisfy this requirement, courts have
generally required that the insured make
a specific request about the feature of
the proposed insurance at issue in the
subsequent suit.” Id. at 404. Yet, here
Sawgrass had failed to allege that a particular conversation about the insurance
coverage at issue had ever occurred, or
that it had relied on Holborn to procure
that coverage. Sawgrass had merely alleged that it had required the broker “to
carefully analyze Sawgrass’ potential
exposure . . . [and] design a specific
reinsurance program custom tailored to
Sawgrass’ unique business needs.” Id.
Similarly, the court noted, Sawgrass argued that Holborn had recommended a
reinsurance policy “that it represented as
having been the most advantageous for
its unique business needs.” Id. at 405. In
rejecting this as an appropriate basis for
a “special relationship” claim, the court
stated:
An alleged conversation in which
the parties discussed ‘the most
advantageous’ policy—without
either party specifically mentioning Top and Drop insurance—is
insufficient to create a special
relationship . . . . All insurance
customers are seeking the most
advantageous insurance policy,
and as a result, a discussion generally about what policy will be
the most advantageous does not
suggest ‘that the Plaintiff enjoyed
anything other than an ordinary
consumer-agent insurance relationship.’ Id. (quoting Long Beach
Road Holdings, LLC v. Foremost

Ins. Co., 75 F.Supp.3d 575, 590
(E.D.N.Y. 2015))
Subsequently, in Spinnato v. Unity of
Omaha Life Ins. Co., 322 F.Supp.3d 377
(E.D.N.Y. 2018) the court cited Holborn
in dismissing a claim based on alleged
negligent advice by an insurance agent,
who allegedly had advised the plaintiffs
to purchase insurance policies they ultimately couldn’t afford, and caused them
to be harmed as a result. In rejecting
their special relationship claim based
on an alleged interaction with regard to
a question of coverage, the court noted
that “[t]he Plaintiffs have failed to allege
that a conversation occurred between
themselves and [the agent] regarding
the applicability of the policies to their
particular financial situation, the affordability of the premiums, or the suitability
of the death benefits.” Id. at 393. Further,
the court stated, the vague allegation
that the Plaintiffs agreed to purchase the
policies at issue based on the agent’s
recommendations was “too vague and
common to create a special relationship.” Id. If the court was to rule otherwise, it concluded, the courts would be
compelled to find a special relationship in
nearly every instance, and “‘th[is] exception would swallow the general rule.’” Id.
(quoting Holborn, supra, 304 F.Supp.3d
at 405).
In addition to these significant New
York federal court decisions, at the end
of the year, the Alabama Supreme Court
issued what could turn out to be an important decision on the duty to advise,
affirming an Alabama Circuit Court decision dismissing claims against an insurance agent for alleged negligence in
failing to advise a mattress manufacturer
to purchase business interruption loss
coverage. See Somnus Mattress Corp.
v. Hilson. 2018 WL 6715777 (Ala. Sup.
Ct. Dec. 21, 2018). The plaintiff manu— Continued on next page
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facturer argued that the agent should be
held responsible for the uninsured loss
he suffered following a fire that destroyed
a mattress factory, which ultimately
ended up putting the manufacturer out
of business. But the Court held that an
insurance agent/broker generally does
not have a duty to advise and cannot
be deemed to have assumed a duty to
advise absent evidence either that (1)
the insurance agent/broker misrepresented the coverage in a manner that
the insured could not have known from
a reading of the insurance policy, or (2)
the agent/broker and insured were in a
“special relationship.”
In issuing the decision, without setting any bright line rules for when a
special relationship may arise, the Court
took note of decisions in other states
discussing when a “special relationship”
can be found, and in so doing appears
to have implicitly accepted the following
as bases for finding of a special relationship:
• Where the agent/broker has entered
into an express agreement to provide
coverage advice
• Where there has been a long established relationship between the
insured and the agent/broker of
entrustment from which it clearly appears the agent/broker appreciated
the duty of giving advice to the insured client, and the client’s reliance
upon same
• Receipt of compensation by the
agent/broker for consultation and advice separate and apart from receipt
of commissions on premiums paid
• The offering of expertise with regard
to a question of coverage where the
insured relied on the agent/broker’s
expertise in making a coverage decision
• Where an ambiguous request has
been made for coverage that requires a clarification See id. at *7-9.

Because it found that none of “the types
of elements that trigger such a duty were
. . . present in this case,” Id. at *10 the
Court concluded that no basis existed for
finding the defendant insurance agent
owed a duty to advise the plaintiff to
purchase business interruption coverage
arising from fire loss, and thus affirmed
the dismissal of the plaintiff’s claims on
summary judgment.
This decision could prove to be significant. The Alabama Supreme Court
did not lay out its professed standard for
when a special relationship can be found
to exist. But in engaging in an examination of and discussion of the grounds
other courts have relied upon for finding
of a special relationship, the Court can
arguably be deemed to have implicitly
adopted these standards for use by Alabama state courts going forward.
J. Measure of Damages
In Lexington Club Cmty. Ass’n, Inc. v.
Love Madison, Inc., 253 So.3d 632 (Fla.
Dist. Ct. App., 2018) two condominium
associations had paid the premiums on
a performance bond purchased in connection with repair work to be done after Hurricane Wilma. In violation of the
specific contractual requirements for
the purchase of such a bond, the bond
had been issued by a surety that wasn’t
licensed to do business in Florida. While
there ended up being no cause to collect on the bond, the associations sued
to recover the cost of the premiums from
both the contractor and the insurance
agent that had procured the bond, with
the claim against the agent based on alleged negligence in failing to procure the
requisite coverage.
At trial, the parties disputed the applicable jury instruction to be given on
damages, with the associations contending that the jury should be instructed that,
“[I]n an action for negligent procurement
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of insurance, . . . [w]hen no loss has occurred that would have been covered,
if the insurance had been properly obtained, the measure of damages is the
amount paid for the premium.” Id. at 635.
In contrast, the agent argued that the jury
should be instructed that the measure of
damages should be solely limited to the
amount of uncovered loss that would
have been covered had the insurance
been properly obtained. Id. Because the
court gave the insurance agent’s instructions and there had been no loss, the jury
concluded the associations had suffered
no damages based on the agent’s negligent failure to procure.
On appeal, the appellate court concluded the jury instruction was proper.
The court noted that both Louisiana,
Mississippi and Virginia had concluded
the insured’s damages in such instance
should be measured by the amount
paid in premium for the deficient coverage. However, the court found that by
statute Florida provides that if a loss
occurs under a policy issued by a nonauthorized insurer, the policy would still
be enforceable. Id. at 636 (referencing
Fla. Stat. §§ 626.901(3) and 627.418(1)
(2017)). Thus, because the Florida Legislature had “expressly made the unauthorized insurer’s policies enforceable
in a negligent procurement action,” the
associations could not be held to have
been injured by the purchase of the
surety bond in issue. Id. In so finding,
the court stated, “We decline to adopt
the damages law of foreign states where
our Legislature has provided statutory
remedies.” Id. at 637.
K. Applying the Factors to Assess
Special Relationship Claims
Lastly, a couple of decision this past
year are noteworthy for the manner in
which they analyzed the question of
whether “special circumstances” or a
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“special relationship” existed sufficient to
give rise to a duty to advise.
First, in an unpublished decision by
the California Court of Appeal, Second
District in Randle v. Farmers New World
Life Insurance Co., 2018 WL 2276347
(Cal. Ct. App., Second Dist., Div. 8, May
18, 2018) the court considered the question of the ongoing duties and responsibilities of an insurance broker to provide
advice and guidance to the beneficiary
of a life policy after her divorce from the
individual whose life was being insured.
In Randle, it was alleged that, in 2004, 12
years after the policy had been issued,
the plaintiff, Judy Randle, had divorced
her husband, Alan McConnell, but continued to be the named beneficiary of
the policy. While the terms of her divorce
decree provided that she would only
be entitled to a ¼ interest in the policy
proceeds, and the couple’s 3 children
would be entitled to the remainder, it
also provided that should Mr. McConnell
choose to discontinue paying his share
of the premiums, and Ms. Randle pick
up the payments, Ms. Randle would be
entitled to 100% of the policy proceeds.
She subsequently did so, in 2008, and
believed that, as a result, she was the
sole beneficiary. However, apparently,
unbeknownst to Ms. Randle, in 2006 Mr.
McConnell had filled out a policy form
changing the beneficiaries to her and
the couple’s 3 sons, dividing their beneficial interests in the policy proceeds into
equal parts. While the change didn’t take
effect immediately, because he failed to
provide the insurer with a full copy of
the divorce decree, by the policy’s terms
it was to take effect upon the insurer’s
receipt of same, even if after Mr. McConnell’s death.
When Ms. Randle began making all
the premium payments on the policy, she
claimed to have discussed with her broker, Mark Hebson of defendant Hebson
Insurance Agency, Inc. (“Hebson”), the

fact that, per the terms of her divorce
decree, since she was paying all of the
premiums she would be the sole beneficiary. She also claimed to have repeatedly contacted Mr. Hebson to confirm
she was the sole beneficiary under the
policy, and received confirmation each
time that this was the case. However,
after Mr. McConnell died the sons sent
Farmers a complete copy of the divorce
decree. Because this now triggered the
policy form providing for equal ¼ division
of the beneficial interests of the policy
as among Ms. Randle and her 3 sons,
Farmers paid out the policy proceeds in
that fashion.
In her suit as against Hebson, Ms.
Randle asserted a claim for negligence
as against Hebson for failing to advise
her, after her divorce, that it was necessary to change the ownership of the
policy to ensure that she would remain
the sole beneficiary. The claim was dismissed, on the grounds that Hebson
owed no duty to advise in this regard.
On appeal, the decision was affirmed.
In reaching this decision, the California
Court of Appeals noted that “a broker’s
duty is limited, even in the procurement
context, absent special circumstances.
And plaintiff offers no evidence of any
special circumstances in this case.” Id.
at *4. “That is, there is no evidence the
broker misrepresented the terms of the
policy, or expressly agreed to assume an
additional duty to plaintiff, or held himself
out to plaintiff as an expert in life insurance.” Id. The court concluded that “[a]
client cannot, merely by telling her broker
about changed circumstances after her
divorce, impose on the broker a duty to
give what amounts to legal advice on
how best to protect her interests, unless the broker has held himself out as a
life insurance expert.” Id. And while Ms.
Randle attested that Mr. Hebson had
held himself out as an expert, and always
gave advice on specific questions and

concerns raised about her and her husband’s various policies, this averment,
alone, was not sufficient to raise an issue
of fact on this point. Id. at *5. There was
no evidence, beyond her allegation in
this regard, that he had held himself out
as an expert on life insurance.
Interestingly, Randle argued that
a duty should be found to have arisen
because the cases in California (and
throughout the U.S. generally) hold
that once an insurer or agent elects to
respond to an insured’s questions about
coverage, a special duty arises which
requires them to use reasonable care
to provide accurate information. Nonetheless, the court stated that this didn’t
help Randle in this instance because
the cases giving rise to this duty of care
all involved misrepresentations about
the coverage of policies at the time of
purchase or renewal that induced the
insured to purchase the policy. And
“[n]othing in these cases suggests the
existence of a duty, for the duration of
a life insurance policy, to advise clients
how to protect their interests in those policies.” Id. at *6. “That,” the court stated,
“is the job of a lawyer, not an insurance
broker.” Id.
Because this is not a published
decision, it cannot be relied upon as
precedent, and thus is of limited utility to
defense lawyers in insurance agent/broker E&O cases. Nevertheless, the case
is noteworthy in the manner in which it
analyzed the issues, and specifically the
question of whether there were ongoing
duties to advise on the part of the broker in the circumstances presented. But
even in this regard, the analysis may
not hold up to close scrutiny. The fact
is that, in responding to the question as
to whether she remained the sole beneficiary, without investigating whether a
form had been filed with Farmers that
could conceivably effect a change of
— Continued on next page
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her beneficial interest, the broker made
a representation that lulled Ms. Randle
into a false sense of security, based on
partial information that was misleading, if not inaccurate, at the time given.
Arguably, in agreeing to respond to the
request for information on this issue, the
defendant broker undertook a duty to
exercise reasonable care to determine if
the information being provided might be
rendered inaccurate based on filed forms
with Farmers in the event a triggering
event occurred.
Second, in Bear, LLC v. Marsh USA,
Inc., No. 15-cv-00630, 2018 WL 1905458
(S.D. CA, Apr. 20, 2018) after the bottom
of the hull of his yacht (the “Polar Bear”)
was damaged, the owner of the yacht had
it brought to a shipyard for repairs. His insurance policy contained a maintenance
and repair clause (“Repair Clause”). The
Repair Clause provided that as a condition precedent to coverage for any “hot
work” done at a shipyard or work done
where the shipyard requires the owner
to sign a waiver of subrogation agreement, the owner must first obtain agreement from the underwriters. The repairs
required welding, and after the yacht
was brought to the shipyard the ship’s
captain signed an agreement containing
a waiver of subrogation provision. While
welding work was being performed, the
yacht caught on fire and was destroyed.
Although the owner was able to collect $9.2 million in settlement from the
shipyard, it was unable to collect on any
portion of its $17.25 million agreed value
hull coverage policy because the claim
was denied by its insurer based on violation of the Repair Clause. In denying the
claim, the insurer relied on the fact that
the yacht owner had agreed to a waiver
of subrogation provision in its contract
with the shipyard for the repairs, and
performance of hot work on the vessel
without receiving prior agreement from
the participating insurers underwriting

the coverage. In the course of litigation of
the denial, the denial was upheld on the
grounds that the owner had breached
conditions precedent to coverage for the
loss.
In an effort to recoup the lost insurance, the owner sued his insurance
broker (Marsh), alleging that Marsh had
been negligent in failing to advise and
recommend that the owner purchase a
different policy that wouldn’t have included the Repair Clause’s provisions with
regard to coverage for “hot work” and
waiver of subrogation, or a separate Ship
Repairer’s Liability Policy. After a bench
trial, the court found for Marsh.
In reaching its findings, the court discussed the fact that, under the applicable
Florida law, Marsh would have no duty
to advise absent evidence of a special
relationship. Examining the evidence
presented, the court concluded that the
plaintiff had failed to meet its burden in
demonstrating a special relationship with
Marsh.
What’s particularly interesting about
this decision is how it discusses the evidence presented on the special relationship issue, and how the court weighed
the competing evidence in reaching its
determination. For example, the court
looked at the evidence that the parties
had had a long-term relationship, with
Marsh acting as the owner’s broker for
nearly 10 years prior to the loss. While
the court acknowledged that there were
a number of communications in connection with the procurement of coverage for
the Polar Bear, the court found that “a
review of those communications reveals
that it was not a deep working relationship beyond what is expected between
an insurance broker and his or her client.” Id. at *5 It was not disputed that
the broker assigned to the account had
made a number of inquiries regarding
the progress of the construction of the
Polar Bear and its anticipated delivery
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date. However, the court concluded that
these were “routine” inquiries to ensure
that Marsh went to market for terms and
secured insurance in time for the delivery
date. Id. Otherwise, the broker generally
only spoke with the owner and captain of
the vessel, (who was designated as the
broker’s contact by the owner) via email,
during the annual renewal process, once
a year. In fact, she never met the owner
in person, and only met the captain
once in nearly 10 years of work on the
account. Id. And while the broker visited
the shipyard where the Polar Bear was
being constructed in 2010, she and a colleague were already in town to visit other
shipyards for marketing purposes. Id.
The plaintiff pointed to the fact that
Marsh held itself out as an expert on
yacht insurance and prepared a Risk
Management Review and Yacht Insurance Proposal for the owner and captain
of the vessel to review which discussed a
number of insurance options for the Polar Bear when it was being constructed,
as well as yearly insurance proposals
thereafter and the broker held the title
of “client advisor”. However, the court
discounted the value of these facts in
establishing a special relationship. The
court noted that Marsh provided these
services to all it clients, and every broker
in Marsh’s Yacht Practice holds the same
“client advisor” title. Id. at *6 Significantly, the court noted, “[a]t every step during
the original placement and subsequent
renewals, [the broker] checked in with
[the owner and the captain] and acted
only after being directed to do so.” Id.
Additionally, the court addressed the
argument that “the mere nature of the
policy, namely its complexity and the
need for a broker to serve as a liaison
between an insurer and insured, should
demand a finding of a special relationship.” Id. In rejecting this argument, the
court concluded that “Bear is effectively
asking the Court to find that all brokers

within Marsh’s Yacht Practice maintain a
special relationship given the nature of
the policy and the services rendered.” Id.
Mindful that a special relationship is the
exception, not the rule, found in only rare
circumstances, the court concluded that
“such a categorical finding would contravene the purpose of the exception.” Id.
Conclusion
As 2018 has again shown, like its
predecessors, the law of insurance
agent/broker E&O continues to evolve in
ways that provide both opportunity and
peril for both sides of the “v” in agent/
broker E&O litigation. Where there may
be obvious mistakes made, defenses
—even complete defenses—may still
be available. And the statute of limitations battleground appears far from fully
resolved, with the “discovery rule” enduring some setbacks. On the other hand,
where the coverage issues are complex,
the agent/broker has touted his expertise, and reliance thereon can be credibly argued, agent/brokers continue to
face increasing risk. This said, courts
that have confronted the issues of when
“special circumstances” or a “special
relationship” exist giving rise to a duty
to advise have consistently shown that
they will, in fact, consider and carefully
weigh each factor necessary to reaching
this determination. Blanket assertions
of “special relationships,” and reference
to an extended course of dealing, by
themselves, will not be sufficient. This
provides a vivid reminder of the need for
insurance agents and brokers to watch
what they promise, make sure they have
done all they can to confirm the understanding and acceptance of the coverage offered, and consistently document
their interactions in this regard. n

Practicing Well: Slow Down and Take a Break!
Patty Beck, Minnesota Lawyers Mutual Insurance Company
Lawyers and legal professionals are
notorious for working many consecutive
hours each day without taking adequate
breaks. Many of us spend our days multitasking and juggling ten things at once
because we believe it saves time and is
more efficient than doing things one at a
time. For example, we often review and
send emails while participating in conference calls, answer the phone while deep
in thought over another matter, and review
emails/texts during meetings. The problem
is that studies have shown that multi-tasking actually slows productivity, increases
risks of error and brain fatigue, and causes
incredible amounts of stress. Likewise, sitting and working for several consecutive
hours has health risks akin to obesity and
smoking. But, the practice of law is not getting any less demanding, so what do we
do? Ironically, experts say that we need to
slow down and take more breaks.
Say what? Won’t that interrupt momentum on projects and require more
hours at the office? In some cases,
perhaps; however, studies have shown
that giving your full attention to the task
at hand allows you to work faster/more
efficiently because your concentration
levels are at their peak, decreases stress
because you accomplish more in a shorter amount of time, and decreases the
chances of making mistakes that require
additional time to address (i.e., sending
emails to clients without proper attachments, or asking someone to repeat
themselves because you were not paying full attention). Some experts suggest
pausing and counting to three before
switching tasks, for example, when the
phone rings. This brief pause allows you
to clear your mind of the previous task
and ready it for new information.

Taking short three to five-minute
breaks every 30-45 minutes will also
help combat the sedentary nature of a
lawyer’s work and its associated health
risks (plus a quick lap around the office
burns calories, which is especially important on days where we can’t make it to
the gym). Try slowing down and taking
more breaks for one week and track your
productivity and stress levels—you will
likely be surprised at what you find!
Pro Tips: 1) set reminders on your
phone to take breaks throughout the day;
2) place a calming object (like a picture
of friends/family/scenery) next to your
phone and look at that before answering
calls/switching tasks; 3) schedule specific times throughout the day to check
email rather than continually checking
throughout the day; and 4) reduce the
urge to multi-task by limiting notifications
from emails/texts (outlook allows you
to eliminate audible, pop-up, and icon
notifications for emails while still allowing you to review new emails when your
email window is open). n
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Spotlight on PLDF Women Leaders
— January D. Allen —
with them toward a solution. I
also value my colleagues. I have
been with my firm for a total of ten
years. When we spend so much
time at our job, it is crucial to find
the right people and partners.

As part of PLDF’s Women’s Initiative
2019, we looked west to the mile-high
city, Denver, Colorado, where pioneering
women have been practicing law since
1886, to interview the co-chair of PLDF’s
Miscellaneous PL & Cyber Claims Committee, January D. Allen. January is a Martindale-Hubbell AV Rated attorney, and
served as the Colorado Defense Lawyers
Association’s At-Large Director during
the 2017-2018 term. Her practice areas
include intellectual property, construction
defect, products liability, environmental
claims and commercial litigation, in addition to the defense of professionals.
January has been practicing law at
Overturf McGath & Hull P.C. for the past
decade. She is an exceptionally talented
partner, who provides her clients expert
counsel on a wide range of legal matters. She has established herself as an
accomplished defense attorney, representing professionals, corporations and
government entities with first-rate skills.
We asked January to share the most rewarding aspects of her current role, and
comment on what she values most.

January’s unique background includes an emphasis in science, with a
B.S. in biology, and the law. With her exceptional education and training, and as
a dedicated advocate, January provides
her clients keen analysis and offers innovative solutions, making her a tremendous asset to her firm and to her clients.
In reading through her bio, we wondered
how she arrived in her current role, and
asked her about the route she traveled.

JDA: It is a tremendously rewarding career when you have a
client who is invested in the process, and you are able to work
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JDA: My path to the law had
a few twists and turns. I had
been accepted at the Medical
University of South Carolina after
undergrad, but (with all the sense
of a 21-year-old girl) I followed a
boy instead. He suggested that
I study law. The relationship did
not ultimately work out. However,
his suggestion of the law took
hold as something I could do that
would require analytical skill and
allow me to help others. While
in law school, my intellectual
property professor was brilliant,
passionate, and engaging. She
suggested that I look into sitting
for the patent bar with my science background. I never had
ambitions to be a trial attorney,
and was intrigued by the cross
section of science and law, so
I took her advice and worked
toward becoming an IP transactional attorney.

In endeavoring to initially forge a
career as an IP transactional attorney,
January delved into one of the fastest
growing legal fields but one that continues to lack diversity and is overwhelmingly male (American Intellectual Property Law Association 2017 Report of the
Economic Survey). Looking more generally at Colorado of its 26,590 active lawyers, 38% are women, but a much lower
percentage are involved in construction
defect work, another area of January’s
practice. We asked January about her
entry into the state, and how she came
to focus on areas of practice that often
lack female practitioners.
JDA: I was very fortunate to have
an easy entry into the Colorado
market. I was hired as a summer associate by the first firm I
applied with, and one month into
my internship they offered me a
full-time job upon graduation. My
first firm did a mix of intellectual
property transactional work and
general litigation. For someone
who does not have an engineer’s
mindset and enjoys the social
aspect of the law, the mix of work
was certainly a blessing.
Construction then became a
focus of my practice as a byproduct of the economy. When
the economic downturn hit, my
husband’s job evaporated and
so we relocated. At that time,
IP firms were laying off their associates in droves. However, just
before the bust there had been a
huge boom in construction, and
so defense firms in Colorado
were inundated with construction
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defect defense claims. My current firm was among them, and
they also happened to be handling a few intellectual property
infringement matters. My experience in intellectual property gave
me the edge over numerous
other applicants. I grew to enjoy
the construction work, with my
science background enabling me
to better understand the claims
and interface with experts. My
clients appreciate my efforts to
truly understand the underlying
aspects of their work, and I find
it rewarding to be able to assist
them in this manner.
As she looks back upon her career
thus far, we asked January if there were
any mentors or role models who guided
her along her path.
JDA: There have been a number
over the years. One that sticks
out in my mind was from my
second year in practice. I was the
only female attorney in my firm.
One of the attorneys from the firm
upstairs was always offering encouragement and support. She
was also, and still is, a source of
inspiration. She had the courage
to leave to start her own firm in
her sixth year of practice, and is
now a district court judge.
We also asked January if she believes there are decisions along the way
that allowed her to rise to the leadership
position she’s in today, and whether she
has any regrets related to career choices. What were one or two decisions you
believe made the difference, and allowed
you to forge a path upwards as a leader?
JDA: Saying yes to the challenging cases. When others turned

and opportunity to speak on my
clients’ behalf in these settings.
Being a working mother has carried its own set of challenges. It
takes effort to gain understanding
from others who have not gone
through the process—asking
judges or co-counsel for pumping
breaks, apologizing to attendees
on conference calls for a crying
baby in the background, explaining to colleagues or clients that
your child’s school play takes
priority, etc.

down complex litigation assignments or parachuting in for a
last-minute trial, I’ve said yes.
Pushing myself outside my comfort zone. I am by nature a bit of
an introvert, who does not enjoy
public speaking. To continue to
grow as a person, I’ve signed
up for board positions, speaking engagements, and teaching
opportunities. I have no regrets.
I have a firm that provides the
flexibility for me to be a mother,
and provides challenging and
rewarding work.
January’s fulfilling career seemingly
corresponds to other female lawyers
experience as reflected in research conducted by the ABA for their Achieving
Long-Term Careers for Women in Law
initiative which examined the high rate of
attrition among women lawyers practicing
for more than 20 years. The study noted
that both men and women have comparable satisfaction with the practice of law,
before examining the reasons behind
the attrition. A documentary, Balancing
the Scales, highlighted three reasons
women leave the law: work/life balance,
unconscious bias and the pay gap. We
asked January to provide any insights
into challenges she’s had to overcome,
simply due to the fact she’s practicing in
a field replete with male lawyers.
JDA: While diversity has increased in the last decade,
construction defect defense is
still a male-dominated field. The
sentiments about the quality or
ability of the few women lawyers
in depositions or mediations are
often palpable. I’ve been called
“dear,” “hon,” and the like more
times than I care to remember. I
often need to be more aggressive
than I would prefer to get the time

January’s great, steady strength may
well be not allowing challenges to get in
her way. We asked January what advice
she’d give to other female lawyers who
are faced with similar challenges.
JDA: Confidence. Despite patronizing comments or attitudes,
remember that you are providing
excellent legal work that has
value for your client. Speak up
about the disparate treatment.
Sometimes the offender is oblivious to their blunder. In those
circumstances, a witty retort, or
humorous way of highlighting it
usually corrects the issue. Other
times, it is more egregious. I’ve
found good support from my
colleagues, superiors, and even
judges, in those circumstances.
By the age of 50, female practicing
lawyers will be outnumbered 3 to 1, we
asked January what she felt she would
need in order to continue to find fulfillment and sustain her practice well into
her later years.
JDA: The financial need to
put two kids through college is
certainly a driver. That practical
— Continued on next page
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aspect aside, we are blessed
to work in a profession that
presents us with new challenges
and opportunities for learning
and growth every day. I intend to
continue to seek out the complex
cases, and find more efficient
means of helping my clients.
This should certainly sustain
my practice until my kids have
graduated college…which will
indeed be “well into [my] later
years.”
In closing, we asked about any advice January would give her younger self,
and any recommendations she’d offer others
struggling with their work-life balance.

JDA: Find a workplace that will
help you achieve balance, and
support your goals—or create
your own. Take pride in providing quality work, not being the
busiest. Zealously protect the
time you have with your family.
At my house we have what my
kids call ‘no phone zone.’ My five
year delights in taking my phone
from me every night when I get
home, and putting it in the ‘phone
basket’ where it has to stay until
they are tucked in. n

January D. Allen is a
Partner with Overturf
McGath & Hull, P.C. in
Denver, Colorado. Her
practice focuses on
the defense of professionals in complex construction, environmental, products liability, and intellectual property
matters. She is a past Board member of the
Colorado Defense Lawyers Association, and a
current committee chair and columnist for the
Professional Liability Defense Quarterly.

“Timing and Deemers and Gaps – Oh My!”

Claims-Made Relatedness Issues Under D&O and E&O Policies
Michael D. Handler, Esq., Cozen O’Connor

“Timing is everything”, and this is
particularly true with regard to “claimsmade” insurance policies. By and large,
the prevailing forms of domestic Directors and Officers, Management Liability,
and Errors and Omissions professional
liability policies are all “claims-made”
policies.
“Claims-made” policies apply only
to claims made against an insured during the policy period, or if so agreed,
within a short time thereafter. “Claims
made and reported” insurance policies
similarly restrict the insured’s coverage
to claims made during the policy period,
and they also contain additional reporting provisions to ensure that claims are
timely brought to the insurer’s attention
within the policy period or within a short
time thereafter. The insurers’ underwriting functions can be performed with
greater certainty, and the extent of the
insured risks becomes more accurately
predictable to both the insurers and their
insureds, if these policies’ time-limiting
clauses are enforced as written, consistent with the insurance policy’s agreements and premiums paid.
When claims made against an insured are defined as “related” or “interrelated”, or are “deemed” to take place at
the time of a single claim, a well-drafted
policy provision may define the one
“claims-made date” for multiple claims
made at different times, and thereby
bring greater certainty to insurers and
insureds regarding what policy responds
and what policy limits may be available.
On the other hand, these clauses when
applied can cause harsh results for
insureds, as where a claim is deemed
made prior to the inception of cover-

18 | PLDF QUARTERLY | Second Quarter 2019

age and not covered; or they can cause
harsh results for insurers, as where a
claim made after its policy period’s expiration is deemed made during the policy
period and thereby covered.
The financial implications of these
multiple-claims clauses, which are generally regarded as enforceable by most
courts, can be considerable: Multiple
losses may be deemed to constitute one
claim, or several claims. The Insurer’s
liability may be capped by a single “per
claim” limit, or by a separate limit for each
claim. Or, based on the same or similar
relatedness policy language and/or applicable jurisprudence, the Insured may
have to pay one or multiple deductibles/
SIRs. And the Insured’s financial concerns regarding a covered claim may be
amplified if that claim is deemed to be in
a policy year with reduced or exhausted
policy limits.
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Michael D. Handler
is a member attorney
at Cozen O’Connor, in
Seattle, Washington,
where his insurance
coverage advice and
litigation experience has addressed professional liability and other complex risks nationwide,
for nearly 20 years. He has also defended Pacific Northwest healthcare providers, lawyers,
and insurance agents and brokers. The author
thanks for their assistance and research his law
partners Gary Gassman, Deborah Minkoff,
and Abby Sher. Any opinions expressed are
the author’s own, rather than being issued on
behalf of Cozen O’Connor or its clients. Mr.
Handler may be reached at mhandler@
cozen.com.

Timing and Deemers and Gaps – Oh My! | continued

Location and Text of
Commonly Encountered
Multiple-Claim Provisions
“Location is everything” in many contexts too, so it is always useful to know
where to expect that multiple-claim
clauses will most commonly be located
within professional liability insurance
policies. And, to note that when it comes
to the enforcement of insurance policies’
limitations on their extent of coverage,
the location of a clause can be as important as its language.
First, the Insuring Agreement of
professional liability policies may conclude, after specifically stating the scope
of the coverage afforded for payments
on behalf of an Insured, that “All ‘professional liability claims’ by the same person
that arise out of the same ‘professional
incident’ or ‘related professional incidents’ will be considered to have been
made at the time the first of those [claims
or incidents] have been reported to [the
insurer]”. Also, if the scope of coverage
is subject to Retroactive Date provisions,
those provisions can confirm the parties’
understanding that a covered underlying
incident can take place after a Retroactive Date that is earlier than the policy
period, but a covered claim must be first
made during the policy period.
Definitions of the Policy will almost
always spell out the meaning of key
clauses such as “related claims”, or “interrelated wrongful acts”, particularly in
the current era of standardized forms,
or insurers’ specially-“manuscripted”
forms, that have already gone through
several updates. Prior to such specific
definitions of “related” or “interrelated”
claims or wrongful acts, courts’ rulings on
their meanings were based on judiciallycreated definitions, which potentially
created inconsistencies depending on
each fact situation presented. See, e.g.,
Arizona Prop. & Cas. Ins. Guar. Fund v.

Helme, 735 P.2d 451 (Ariz. 1987). Some
courts even held that “interrelated” required closer relationships than “related”
claims, but such a judicially-created rule
all but disappears when a policy specifically defines the term “interrelated” with
the same terms that commonly appear in
definitions of “related”. See, e.g., W.C. &
A.N. Miller Development Co. v. Continental Cas. Co., 814 F.3d 171 (4th Cir. 2016).
As one definition example, a streamlined “Related Claims” definition states:
“Related Claims means all Claims based
upon, arising out of or resulting from the
same or related, or having a common
nexus of, facts or circumstances.” Other
modern definitions of “Related” state
they are based on logical or causal connection, and such definitions have been
interpreted in cases across the country,
for example: “‘professional incidents’
that are logically or causally connected
to each other by any common fact, circumstance, situation, transaction, event,
advice or decision.” Definition-language
variations can be as simple as nine words
(“Interrelated Wrongful Acts means all
causally connected Wrongful Acts”), or
they can be as intricate as “Interrelated
Wrongful Acts means all Wrongful Acts
that have as a common nexus any fact
circumstance, situation, event, transaction, cause or series of related facts,
circumstances, situations, events, transactions or causes.”
Limit of Liability may identify the
policy limits and/or deductible amounts
that shall not be exceeded in the event
of claims by multiple parties or multiple insureds claiming coverage. Such
clauses may then further state a singleclaim provision such as: “Two or more
claims arising out of a single act, error
or omission or a series of related acts,
errors or omissions shall be treated as a
single claim.” Alternatively, the provision
may simply refer generally to “related”
provisions that are defined elsewhere in

the policy: “The limit of liability stated for
‘each claim’ is the maximum we will pay
for all claims and claim expenses arising
out of, or in connection with, the same or
related wrongful acts.”
Exclusions can be structured to
carve out particular matters, including
“Wrongful Acts” that date from before the
policy period, or written notices given to
a prior insurer, from claims that would
otherwise come within the scope of the
liability coverage. If an exclusion is contemplated of “prior litigation” generally, or
related to one specifically-identified prior
lawsuit, the policy’s exclusion(s) may be
crafted accordingly.
Conditions, which are often phrased
to be required “conditions precedent” to
coverage under the policy, or that may
be treated as such preconditions under
applicable case authorities. Although not
required, insurers may choose to signal
that the objective application of this condition may lead to coverage or may lead
to no coverage, by stating that a single
date shall apply to multiple claims “regardless of whether such date is before
or during the Policy Period”.
Notice conditions may clearly indicate by their title, for example “Notice
of Claims and Multiple Claims” that they
contain a “deemer” clause to address
multiple claim situations, such as this
sample provision: “Claims based upon or
arising out of the same act, error or omission or related acts, errors or omissions
shall be deemed to be a single claim, . . .
and all such claims shall be deemed to
be first made as of the date that the earliest of such claims was first made.” Other
titles, such as “Reporting and Notice”
provide few clues that among a dozen
or so paragraphs, one provision lurking
therein might state that “any Claim subsequently arising…shall be deemed to
have been first made” during the policy
period of the first written notice.
— Continued on next page
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Better still, the subject matter is clear
of clauses contained in a professional
liability policy’s well identified, Separately-Titled Sections or Endorsements,
for example “Treatment of Related
Claims” or “When a Claim is Deemed
First Made.” Under such clear titles, it
is easier to anticipate that a deemer
provision such as this one will appear:
“Related acts, errors or omissions shall
be treated as a single claim. All such
claims, whenever made, shall be considered first made during the policy period
or optional reporting period in which the
earliest claim arising out of such act, error or omission was first made, and shall
be subject to the same Limit of Liability.”
However, such separate provisions
may still be called into question, sometimes in light of other provisions contained in the same policy. Surrounding
such clear statements of a related-claims
or “deemer” clause, there may be apparently conflicting definitions elsewhere
in the same policy form, or in individual
coverage parts or endorsements. Those
other provisions could explicitly control in
the event of a conflict (where the policy
so provides), or if they appear in clauses
more specifically tailored to the liabilitycausing issues, they could be implicitly
regarded as the controlling clauses.
Recent Case Law On Claims-Made
Relatedness Issues
New cases are regularly issued
across the country to interpret and apply
the single-claim clauses and “deemer”
clauses that appear in professional liability policies. As in many areas of
insurance coverage law, opinions from
influential jurisdictions such as California
and Florida have helped to guide the
other courts’ approaches.
California Supreme Court standards
adopted in 1993, stating that “the term
‘related’ . . . encompasses both logical

and causal connections,” remain applicable today. Bay Cities Paving &
Grading, Inc. v. Lawyers’ Mut. Ins. Co.,
5 Cal.4th 854, 873, 21 Cal.Rptr.2d 691,
855 P.2d 1263 (1993). Even though the
policy language at issue contained only
the term “related”, and not a specific
Definition with “logically or causally connected” language as quoted above, the
Bay Cities holding used both of these
two terms to provide two avenues for a
sufficient connection—either a causal
connection (e.g., one incident causing
the other) or a logical connection. Its
cautionary language about logical connection still applies today too, whereby
Bay Cities concluded by stating that not
“every conceivable logical relationship”
would satisfy the “related” requirement
between claims, for example if the relationship is so “attenuated or unusual that
an objectively reasonable insured could
not have expected they would be treated
as a single claim” under the policy. More
recently, in Liberty Ins. Underwriters, Inc.
v. Davies Lemmis Raphaely Law Corp.,
162 F.Supp.3d 1068 (C.D. Cal. 2016),
both of the relatedness connections were
held to be sufficient. Seven pending civil
lawsuits alleging the insured participated
in a fraudulent investment scheme were
logically and causally related, consistent
with the Bay Cities standard, and therefore they constituted a single claim subject to a single per-claim limit of liability.
In Florida, a recent case Am. Cas.
Co. v. Belcher, 2017 WL 372094 (S.D.
Fla. Jan. 26, 2017) aff’d 709 Fed. Appx.
606 (11th Cir. 2017), held the definition
of “related acts, errors or omissions”,
which applied to conduct “logically or
causally connected by any common
fact…”, would apply to claims that
shared “at least one common fact.”
Belcher relied on two earlier opinions
that centered their Florida law analyses on (1) a limit of liability provision’s
undefined term “related”, Continental
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Casualty Company v. Wendt, 205 F.
3d 1258 (11th Cir. 2000); and (2) exclusions for prior litigation and prior
notice, Vozzcom, Inc. v. Great Am. Ins.
Co., 666 F.Supp.2d 1332, 1340 (S.D.
Fla. 2009), aff’d 374 Fed. Appx. 906
(11th Cir. 2010) (holding three different employees’ wage and hour lawsuits
against the same employer arose from
related wrongful acts). Belcher further
explained that pointing to any differences in the claims would not defeat relatedness, where the applicable definition
required that it “instead must focus on
the similarities … by way of a logical or
causal connection ‘by any common fact’
. . .” Belcher, 2017 WL 372094 at *10.
Last year, a Texas federal court, presented with a similar definition based on
“logically or causally connected” wrongful acts, held that three class action
lawsuits alleging an insured corporation
misrepresented its financial condition
were “related”. Nobilis Health Corp. v.
Great Am. Ins. Co., 2018 WL 4810840
(S.D. Tex. Oct. 4, 2018).
“Nexus” is a term commonly utilized in “related” definitions to describe
connected facts, but it is almost never
defined by the policy. New York courts
have repeatedly considered whether to
apply the so-called “factual nexus” test
to determine that claims are the same
or substantially similar. A 2018 New York
opinion summarized its “factual nexus”
rule as follows: “…where those claims
are neither factually nor legally distinct,
but instead arise from common facts and
where the logically connected facts and
circumstances demonstrate a factual
nexus between the claims.” Colony Ins.
Co. v. AIG Specialty Ins. Co., 2018 WL
1478045, *11-12 (March 26, 2018) (quoting Quanta Lines Ins. Co. v. Inv’rs Capital
Corp., 2009 WL 4884096 (S.D.N.Y. Dec.
17, 2009)). It held that there was no coverage, because an earlier claim before
the policy period foreshadowed a claim
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“based on the same nexus of facts” during the applicable policy period.
In these influential jurisdictions, and
in similar cases across the country, many
courts have continued to hold that even
extremely broad “related” definitions in
claims-made policies are unambiguous
and enforceable. Nevertheless, some
courts struggle with the various factual
questions presented, including whether
and when there is actually a demand that
qualifies as a “claim”, and whether there
is sufficient overlap of conduct and/or
injury for a multiple-claim provision to apply. Where such uncertainties continue to
arise, insurers may then attempt to tailor
their policy language to define (or redefine) “related” and “interrelated” claims in
a way that adapts to these courts’ inconsistent interpretations.

Unambiguous Related-Claims
Provisions are Important to
Claims-Made Coverage
In theory, most courts agree that the
parties to an insurance policy are free
to govern the bounds (and expansions)
of their contractual relationships as the
contract states. However, their “freedom
of contract” credo may strain against
reality, when they are presented with an
insured claimant whose claim ends up
underinsured or uninsured because it is
“deemed” made during a policy period
when the insured purchased lower limits
of liability. Faced with such tension, some
courts have issued result-driven rulings
that appear geared to avoid any insured,
in all but the most obviously intentional
“failure to purchase adequate insurance”

situations, being left unprotected by an
insurance coverage “gap”. Other courts
have demonstrated an objective application of unambiguous policy language
to the facts presented, in a manner that
enforces an essential purpose of claimsmade coverage, to assess risks based
on discrete contracted time periods.
Arguably, the parties’ rights to define their
scope of risk by multiple-claim clauses
are rights just as central to claims-made
policies as the insurer’s right to receive
timely reporting. n
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The Collateral Source Rule:
How to Avoid a Windfall for Plaintiffs
Matthew Reddy, Pretzel & Stouffer, Chartered
Mark Tarnavsky, Markel Service, Inc.
The healthcare industry’s business
model has changed as profoundly and
rapidly as the technology with which it
treats patients. Given the fundamental
shift to private and public insurance, the
clear majority of patients no longer directly reimburse their health care providers
for services rendered. There is a volume
discount inherent in a group’s bargaining
power. This discount takes the form of
write-offs, adjustments, and contractually set prices for services. At issue in
this article is the manner in which different jurisdictions handle the evidentiary
issue of special damages arising out of
medical bills, particularly those already
satisfied by a collateral source. A tension
arises where a bill is satisfied in full for
an amount less than the amount billed.
This can occur due to contractually set
reimbursement rates for certain services. A majority of states allow a plaintiff
to recover the entire amount billed for his
or her medical treatment, and do not limit
that recovery to the amount actually paid
to satisfy the bill. Arthur v. Catour, 833
N.E. 2d 847, 858 (Sup. Ct. Illinois 2005).
A firm grasp on how a particular jurisdiction handles this issue informs the valuation of a case as well as provides the
practitioner an opportunity to reduce the
special damages a plaintiff can present,
and therefore the likely verdict.
The Collateral Source Rule
“The traditional approach is
to treat [the collateral source
rule] as having substantive and
evidentiary components. The
substantive component is a rule

of damages. This component
bars a defendant from reducing the plaintiff’s compensatory
award by the amount the plaintiff
received from the collateral
source. The evidentiary component bars admission of evidence
of the existence of the collateral
source or the receipt of benefits.
The concern here is that the trier
of fact may use that evidence improperly to deny the plaintiff the
full recovery to which he is entitled.” J. Fisher, Understanding
the Remedies § (a), at 77 (1999).
The collateral source rule therefore
protects collateral payments made to or
benefits conferred on the plaintiff by denying the defendant any corresponding
offset or credit. Arthur v. Catour, 833 N.E.
2d at 851. Such collateral benefits do not
reduce the defendant’s tort liability, even
though they reduce the plaintiff’s loss.
Id. The most common rationale for the
collateral source rule is that the defendant should not benefit from the plaintiff’s
foresight in acquiring insurance. Note,
Unreason in the Law of Damages: The
Collateral Source Rule, 77 Harv. L. Rev.
741, 741 n.3 (1964). Put differently, the
plaintiff should reap the benefit of the bargain he or she had made for insurance.
Should this benefit be shifted instead to
the defendant, the plaintiff is in a worse
financial situation than if they had not acquired insurance coverage. Helfend v. S.
Cal. Rapid Transit Dist. P. 2d 61, 66 (Cal.
1970). Of course this rationale does not
apply where the services rendered were
gratuitous, or where the plaintiff’s medi-
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cal bills were satisfied by a public aid
source for which the plaintiff did not contribute. Therefore, a second rationale for
the collateral source rule is that if anyone
receives a windfall, it is best that it should
be the injured party, rather than the tortfeasor. Grayson v. Williams, 256 F.2d 61,
65 (10th Cir. 1958). Additionally, allowing the windfall to shift to the defendant
would relieve the defendant of the full
responsibility for his wrongdoing. Id. The
collateral source rule has also avoids the
arguably unjust outcome where a defendant’s potential liability was reduced
based only on whether the injured party
could afford insurance. Brandon HMA,
Inc. v. Bradshaw, 809 So. 2d 611, 619
(Miss. 2001).
Numerous scholars, practitioners,
and politicians have been critical of the
collateral source rule, particularly its
perceived punitive effect on defendants
and the windfall effect it has for plaintiffs.
Harper & James, The Law of Torts (1968
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Supp.) §25.22, at 152. Opponents of the
collateral source rule contend that it is
inconsistent with the general policy of
modern tort law: that damages are compensatory and not punitive. Peterson v.
Lou Bachrodt Chevrolet Co. 392 N.E.
2d 1, 5 (Sup. Ct. Illinois 1979). See also
Restatement (Second) of Torts §903,
comment a (1979).
Medical Bill Discounts
As noted above, as medical insurance became more prevalent, the
amount paid for medical services became akin to the sticker price on a car. It
is commonly understood that few medical bills are satisfied for the amount initially charged (the sticker price). Rather,
the amount of money paid for a particular
service is linked to who the payer is as
much or more than who the medical provider is. By way of example, Insurance
companies in Illinois received an average discount of 40% for their customer’s
hospital bills. Brief for Illinois Association
of Defense Trial Counsel as Amicus Curiae Supporting Defendants-Appellants at
12, Arthur v. Catour, 216 Ill. 2d 72 (2005).
Thereby, a new question has arisen with
respect to the collateral source rule: may
a plaintiff recover the billed amount or
are the medical damages limited to the
amount actually paid?
Different jurisdictions have developed different substantive and evidentiary rules for handling the discrepancy
between what was paid versus what was
billed. Most of the jurisdictions restricting recovery to the amount paid have
done so based on statutory limitations
of the collateral source rule. Robinson v.
Bates, 828 N.E. 2d 657, 669 (Ohio Ct.
App. 2005). By way of example, courts in
Idaho, Florida, New York, and Montana,
have relied on state statutes that expressed a policy against double recoveries. See Dyet v. McKinley, 81 P. 3d 1236,

1239 (Idaho 2003); Coop. Leasing Inc. v.
Johnson, 872 So. 2d 956, 960 (Fla. Dist.
Ct. App. 2004); Kastick v. U-Haul Co.,
740 N.Y.S. 2d 167, 169 (2002); Chapman v. Mazda Motor of Am., Inc., 7 F.
Supp. 2d 1123 (D. Mont. 1998). Courts in
California and Pennsylvania, states that
do not have statutory limitations on the
collateral source rule, have likewise determined that a plaintiff may not recover
the discounted or written-off portions of
their medical bills. Hanif v. Housing Auth.
Of Yolo County, 200 Cal. App. 3d 365,
643-44 (Ct. App. 1988); Moorhead v.
Crozer Chester Md. Ctr., 765 A.2d 786,
791 (Pa. 2001). Those courts concluded
that the collateral source rule simply did
not apply to the discounted portions of
the bills, because in truth, no collateral
source actually paid those charges. Id.
The majority of jurisdictions, however, have allowed for the full recovery
of the billed amount. This includes the
District of Columbia, Georgia, Hawaii,
Kansas, Louisiana, Missippi, Missouri,
New Hampshire, South Carolina, Texas,
Virginia, and Wisconsin. Robinson v.
Bates, 828 N.E. 2d at 665-69. The State
of Illinois also substantively allows a
plaintiff to recover the full billed amount,
provided adequate foundation is made.
See Klesowitch v. Smith, 2016 IL App
(1st) 150414. As mentioned above,
some states disallow a defendant from
presenting as evidence the amount written off nor the amount accepted as full
satisfaction of the bill. Radvany v. Davis,
551 S.E. 2d 347, 348 (Va. 2001).
Gratuities
One of the policy justifications often
cited for the collateral source rule is that
the tortfeasor should not benefit from
the expenditures made by the inured
party in procuring insurance. 22 Am. Jur.
2d Damages §210, at 293-94 (1965).
This rationale simply does not apply to

a plaintiff who has received gratuitous
medical benefits. However, few jurisdictions omit gratuities from the collateral
source rule. This position is consistent
with the Restatement of Torts which provides as follows:
Gratuities. This applies to cash
gratuities and to the rendering
of services. Thus the fact that
the doctor did not charge for
his services or the plaintiff was
treated in a veterans hospital
does not prevent his recovery
for the reasonable value of the
services. Restatement (Second)
of Torts §920A, Comment c(3), at
515 (1979).
Different Approaches
The above issues call for consistent,
considered, and policy-based evidentiary and substantive rules. Generally,
there are three approaches to the application of the collateral source rule: actual amount paid, benefit of the bargain,
reasonable value approach. Bozeman v.
State, 879 So. 2d 692, 701 (La. 2004).
Actual Amount Paid
Courts following this approach
limit the plaintiff to recovering only the
amount actually paid in full settlement of
the medical bill. See Dyet v. McKinley, 81
P. 3d 1236 (2003); Terrell v. Nanda, 759
So. 2d 1026 (La. App. 2000). According
to these courts, the written-off amounts
are not damages incurred by the plaintiff,
and are therefore not recoverable. Terrell, 759 So. 2d at 1031. This approach is
criticized for focusing the inquiry on the
nature of the damages vis-à-vis the tort
victim rather than vis-à-vis the tortfeasor. See Bozeman, 879 So. 2d at 703;
Acuar v. Letourneau, 531 S.E. 2d 316,
— Continued on next page
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322 (2000)(explaining that the “focal
point of the collateral source rule is not
whether an injured party has ‘incurred’
certain medical expenses. Rather it is
whether a tort victim has received benefits from a collateral source that cannot
be used to reduce the amount of damages owed by a tortfeasor”).
Benefit of the Bargain
Courts following this approach allow a plaintiff to place into evidence the
full amount of the medical expenses as
billed, provided that the plaintiff has paid
some consideration for the benefit of the
write-off or contractual rate. The usual
reasoning for this approach follows:
“[W]e conclude that [defendant]
cannot deduct from that full compensation any part of the benefits [plaintiff] received from his
contractual arrangement with his
health insurance carrier, whether
those benefits took the form of
medical expense payments or
amounts written off because of
the agreements between his
health insurance carrier and his
health care providers. Those
amounts written off are as much
a benefit for which [plaintiff]
paid consideration as are the
actual cash payments made by
his health insurance carrier to
the health care providers. The
portions of medical expenses
that health care providers write
off constitute ‘compensation’
or indemnity recived by a tort
victim from a source collateral
to the tortfeasor…” Schickling v.
Aspinall, 369 S.E. 2d 172, 174
(1988).
This approach however has been
criticized for setting apart classes of

plaintiffs based on the type of insurance applicable to them. Those with
private insurance may recover the full
billed amount of their medical treatment,
whereas those whose bills were paid
by Medicaid may not, and their recovery
is limited to the amount actually paid by
Medicaid. See G. Zorogastua, Comment,
Improperly Divorced From Its Roots: The
Rationalles of the Collateral Source Rule
and Their Implications for Medicare and
Medicaid Write-Offs, 55 U. Kan. L. Rev.,
463, 491-93 (2007).
Reasonable Value
Most courts follow the reasonable
value approach. These courts hold that a
plaintiff is entitled to recover the reasonable value of the services rendered, and
do not distinguish between a plaintiff with
private insurance versus one covered
by the government. However, it should
be noted that a minority of the courts
employing this approach hold that the
reasonable value of the medical service
rendered is the amount actually paid.
See Cooperative Leasing, Inc. v. Johnson, 872 So. 2d 956 (Fla. App. 2004).
The vast majority of courts employing a
reasonable value approach hold that the
plaintiff may seek to recover the amount
originally billed regardless of the amount
that the bill was settled for. See, e.g. McMullin v. United States, 515 F. Supp. 2d
904 (E.D. Ark. 2007) (applying Arkansas
law); Pipkins v. TA Operating Corp., 466
F. Supp. 2d 1255 (D.N.M. 2006)(applying New Mexico Law); Papke v. Harbert,
738 N.W. 2d 510 (S.D. 2007); Robinson
v. Bates, 857 N.E. 2d 1195 (Ohio 2006);
Baptist Healthcare Systems, Inc. v. Miller,
117 S.W. 3d 676 (Ky. 2005); Haselden v.
Davis, 579 S.E. 2df 293 (2003); Brandon
HMA, Inc. v. Bradshaw, 809 So. 2d 611
(Miss. 2001); Koffman v. Leichfuss, 630
N.W. 2d 201 (Wisconsin 2001); Olariu
v. Marrero, 549 S.E. 2d 201 (Georgia
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2001); Texarkana Memorial Hospital,
Inc. v. Murdock, 903 S.W. 2d 868 (Tex.
App. 1995); Brown v. Van Noy, 879 S.W.
2d 667 (Mo. App 1994).
As noted above, this approach is
subject to the criticism that it leads to a
windfall for the plaintiff. This approach
may lead to an outcome where the plaintiff is placed in a better position than he or
she would have been had the wrong not
been done. Hanif v. Housing Authority,
200 Cal. App. 3d 635 (1988). However,
it must be noted, that many jurisdictions,
while disallowing introduction of the write
off, will allow the defense to cross-examine on the reasonable value, or proffer
affirmative evidence of the reasonable
value of the services. See Klesowitch v.
Smith, 2016 IL App (1st) 150414.
Conclusion
There can be no doubt that a plaintiff’s special damages provide a jury with
a barometer for the plaintiff’s injury as
well as an anchor point for any eventual
award. A nuanced understanding of a
practitioner’s law on the introduction of
medical bills and the implications of that
jurisdiction’s approach to the collateral
source rule informs the value of a case
and may allow for a reduced verdict
through insisting that the plaintiff prove
their case as to damages.
It also behooves the practitioner
or insurance claims professional in the
pre-suit stage to know which collateral
source approach has been adopted in
the jurisdiction where suit is likely to be
filed. Aggrieved parties will often make a
claim for damages or give notice of their
intent to file suit before actually doing so.
This is especially common in the professional liability context, as practically all
practitioners carry liability insurance.
This pre-suit notice creates an opportunity to discuss potential settlement
before each party invests its resources
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into litigation. Negotiations at this early
stage encourage tempered settlements
that more accurately reflect the true
value of an injury, as the discussions are
not tainted by considerations of sunken
costs, procedural posture or unexpected
turns in the course of litigation.
Medical specials serve as an anchor
point in pre-suit settlement discussions
just as they do in jury deliberations.
Claimant attorneys will predictably submit demands that are calculated based
on the full billed amount, regardless of
which approach the jurisdiction employs
on the collateral source rule. A scrupulous advocate for the alleged tortfeasor
will recognize when limitations apply to
the admissibility of collateral sources
and use that to drive down the demand.
Claims professionals are particularly
obliged to stay mindful of the jurisdictional landscape, as they commonly handle
matters arising from numerous states,
if not across the entire country, and are
typically the first ones with an opportunity
to resolve a claim.
Whether a particular jurisdiction follows the majority rule and allows recovery of the entire billed amount, or is in
the minority and allows only the amount
actually paid by an insurer, a defense
advocate in pre-suit discussions can
point to the amount that the injured party
actually paid—that is, his or her out-ofpocket costs, as an argument for negotiated down the demand, particularly
when couched in the context of making
the claimant whole. n

Lateral Hire Pitfalls:
Know Who You Are Really Hiring
Laura Zaroski, Arthur J. Gallagher & Co.
Law firms grow in three major ways:
1) hiring new law school graduates, 2)
lateral hires and 3) through mergers
and acquisitions. In recent years, firms
have shown a clear favoritism to growth
through lateral hires either on a single attorney basis, or as a group of attorneys.
Stats from Decipher, a firm specializing
in deep-dive vetting of lateral partner
hires, show that 96% of Managing Partners believe that lateral hiring is their
most effective growth strategy. Further,
statistics show that roughly 25% of all
AmLaw 100 partners are laterals, and
that 17% of AmLaw 100 partners move
each year. Lateral hires are attractive as
they are usually experienced attorneys
who require little or no training. A lateral
can also be a source of new clients as
well as provide the firm with an area of
practice that they did not have before.
However, lateral hiring also has its challenges. Firms often hire laterals with the
candidate’s promise of a certain amount
of existing and portable business. However, stats show that 75% of lateral hires
bring in less than half of their promised
book of business. And in the end, statistics show that 50% of lateral hires fail
within five years.
A serious danger with lateral hires
involve conflicts, actual or perceived,
that they may bring with them to the new
firm. Firms need to use a fine-tooth comb
when vetting potential conflicts, as well
as ascertaining if prospective clients will
welcome that attorney’s transition to the
new firm. Not only does the work the attorney brings in need to be assimilated
into the new firm, but the attorney himself
needs to blend in as well. Maintaining
the firm’s culture and traditions is very

important to most law firms as disruption
of a firm’s core personality can often lead
to disaster. As you know, attorneys are
trained to be contentious, so getting all
your new as well as existing partners to
play nice in the firm sandbox can often
be a much more difficult task than anticipated.
Historically, a majority of law firms
have been very lax with vetting procedures, and have not vetted candidates
with a view to long-term sustainability
and suitability. Firms may often feel a
rush to hire a lateral as they are excited
about the prospect of new business and
don’t want to miss out on a lateral who
wants to move quickly. Rushing to hire
a lateral without careful consideration is
a mistake that some firms have come to
regret. And on the flip side, often lateral
partner candidates don’t ask even question their potential new firm regarding the
firm’s finances, firm management, firm
hierarchy, performance evaluations and
culture. Hence, proper vetting on both
sides of the hiring continuum is important
for a lateral hire to be a success. n
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The Use of Expert Witnesses in Real Estate Agents
and Brokers E&O Litigation: A Trap for the Unwary?
Glen R. Olson and Jonathan Rizzardi, Long & Levit, LLP
Introduction
Whether and when to retain a standard of care expert can be an interesting
issue in professional liability cases, and
the issue is frequently raised in legal
malpractice suits. Sometimes the error in
question not one on which a standard of
care expert would be helpful, such as an
action in which the underlying statute of
limitations was blown. Lining up an expert in such a case (although proximate
causation of damages may present a different issue) might prompt the other side
to retain an expert witness where it might
otherwise not be inclined to do so. The
general rule is often stated as whether
or not such expert testimony would be
helpful to the jury. See Wright v. Williams,
121 Cal.Rptr. 194 (Cal. Ct. App. 1975),
O’Neil v. Bergan, 452 A.2d 337, 342
(D.C. App. 1982). Generally, it is safe to
assume that in most jurisdictions, expert
testimony as to the standard of care in a
legal malpractice case will be required.
This article addresses the extent
to which these principles are applied in
another context, i.e., real estate agents
and brokers professional liability litigation. A series of recent decisions across
the country illustrates that these expert
witness principles will be applied in a
similar way across professional liability
lines. That is, where the real estate nondisclosure issues or other alleged negligence are so obvious as to be within the
common knowledge of or understanding
of laypersons, expert witness testimony
may not be required.
In contrast, in actions in which more
specialized or technical aspects of the
real estate industry are implicated, liti-

gants act at their peril in not retaining experts on the standard of care applicable
to the transaction in question. Plaintiffs, in
particular, run the risk of defense motions
in the pre-trial or trial stages focusing on
the absence of the required standard of
care testimony; when defendants file and
win these motions in the trial court, they
run the risk of reversal on appeal should
the reviewing court determine that expert
standard of care testimony was not required to sustain the plaintiff’s burden of
proof or was presented to the jury by the
defendant’s own expert. The bottom line
is that each case must be carefully scrutinized as to the legal and factual issues
it presents with any eye towards whether
expert standard of care testimony is necessary.
Decisions Addressing the Need for
Expert Testimony
California
Expert witness issues in the real estate context were recently addressed in
Ryan v. Real Estate of the Pacific, Inc.
244 Cal.Rptr.3d 129 (Cal. Ct. App. 2019).
The defendants in Ryan were Real Estate of the Pacific, Inc. (Sotheby’s) and
its agent, Schroedl. They successfully
moved for summary judgment arguing
that their clients, the sellers of property
who alleged that they were wrongfully
subjected to the expense of an arbitration proceeding, could not proceed with
their professional liability suit in the absence of expert witness testimony. The
Court of Appeals reversed the judgment.
In September 2012, the Ryans decided to sell a single family house located
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at La Jolla, California. At an open house,
the Ryans’ next door neighbor (Girgis)
informed Schroedl that he intended to remodel his home, permanently obstructing the westerly ocean view enjoyed by
the Ryans. Girgis also advised that the
reconstruction project would move his
home to within five feet of the properties’
common boundary, create a two-story
wing with large windows overlooking the
pool area of the Ryans’ property, take up
to two years to complete and would involve extensive excavation and removal
of several hundred yards of dirt. Schroedl
never informed the Ryans of the plans.
The Ryans subsequently closed
escrow with buyers, the Marinhos, at a
sales price of $3.86 million, yielding a
$96,500 commission for Schroedl and
his agency at the close of escrow. The
day after the close, the Marinhos’ interior decorator learned from Girgis that
he intended to extensively remodel his
property. The Marinhos immediately attempted to rescind the real estate contract. Based upon in part the agents’
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advice they refused to rescind the purchase sales contract and an arbitration
proceeding ensued. Id. at 132. The arbitrator then ordered that the purchase
contract be rescinded with the Ryans returning the $3.86 million purchase price
to the Marinhos and assuming title and
possession of the property. The arbitrator
further ordered the Ryans to pay damages, prejudgment interest, costs and
attorney’s fees in excess of $1 million.
Following the arbitration, the Ryans
sued the agents arguing that their failure to disclose Girgis’ remodeling plans
supported claims for negligence, breach
of fiduciary duty, breach of the implied
covenant of good faith and fair dealing
and other causes of action. The agents
moved for summary judgment claiming
that the Ryans could not prove an essential element of all causes of action against
them: specifically, that they breached the
duty to the Ryans. They claimed that
all six of the causes of action asserted
against them were in essence claims for
professional negligence requiring expert
testimony to prove or disprove that the
defendant performed in accordance with
the prevailing standard of care.
The Ryans opposed the motion
arguing that expert testimony was not
required because of the findings of fact
in the arbitration which collaterally estopped Sotheby’s and Schroedl from
arguing that the standard of care was not
breached. Strangely, the sellers did not
argue that an expert was not required in
the first instance as to whether the failure to disclose Girgis’ remodeling plans
constituted a breach of the applicable
standard of care.
The Court of Appeal observed that
the “common knowledge theory,” i.e.,
that an expert witness is not needed to
establish the standard of care in a professional negligence cause of action
when the conduct required by the particular circumstances is within the common

The Court noted that the defendants must do more
than merely assert that an expert witness is required
to prove the causes of action, they must explain
why, under the facts as pleaded, the lack of an
expert witness is fatal to all of the claims.

knowledge of a layman, was essentially
a question of law for the Court based on
undisputed facts. The Court found that
the Ryans could make that argument for
the first time on appeal. Id. at 134
The appellate court then addressed
whether all of the Ryans’ causes of action required them to prove professional
negligence. The Court noted that the
defendants must do more than merely
assert that an expert witness is required
to prove the causes of action, they must
explain why, under the facts as pleaded,
the lack of an expert witness is fatal to
all of the claims. The Court held that the
agents had not carried their burden. Id.
at 135.
The agents argued that the nondisclosure issues in play were not those
where the alleged negligence was obvious to laymen and that their real estate
broker duty to inspect and disclose
was delimited by the Court’s holding in
Easton v. Strassburger 199 Cal.Rptr.
383 (Cal. Ct. App. 1984) and California
Civil Code section 2079 which statutorily
defines the reasonable and competent
inspection and disclosure requirements.
The agents relied upon a decision in
which the defendant real estate agent
had failed to discover, and then disclose
to the buyers, soil subsidence problems.
Padgett v. Phariss , 63 Cal.Rptr.2d 373
(Cal. Ct. App. 1997). Unlike the real
estate agent in that case, however, in
Ryan it was undisputed the defendants
were aware of Girgis’ construction plans.

In other words, the sellers were not asserting that the real estate brokers had
failed to engage in the necessary investigation; the broker defendants knew of
the condition in question and failed to
disclose it.
Also, of particular significance to
real estate agent and brokers litigation
generally, the Court observed that the
duties of an agent are not exclusive
to those set forth in Civil Code section
2079. The Court noted that the fiduciary
duty, in particular, defined by common
law was unchanged by Easton in section 2079 and requires the highest good
faith and undivided service and loyalty.
Id. at 136. In reversing the judgment, the
Court noted that “[a]nyone who hired a
real estate broker to sell her home would
expect that broker to share information
that would adversely impact the value of
the home.” Id. at 137.
Connecticut
In Pellet v. Keller Williams Realty, 172
A.3d 283 (Conn. App. 2017) the plaintiff
was a seller of property who alleged
that his real estate agents had failed to
choose an appropriate sales price for his
home. The complaint alleged breach of
contract, breach of fiduciary duty, breach
of the implied covenant of good faith and
fair dealing, negligent misrepresentation,
intentional misrepresentation, negligent
supervision, conspiracy to defraud and
— Continued on next page
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violation of the Connecticut Unfair Trade
Practices Act (CUTPA). At the close
of the evidence presented at trial the
Court granted a directed verdict finding that each of the counts set forth in
the complaint were based upon alleged
breaches of the professional standard of
care on behalf of the real estate brokerage and agent regarding the selection
and recommendation of the listing price
and that expert testimony was required
the the plaintiff had failed to proffer. 172
A.3d at 290. The Appellate Court of Connecticut reversed.
The Court first noted that for a claim
to sound in professional negligence, it
must be alleged that the defendant was
sued in his or her capacity as a professional, the alleged negligence was out
of a specialized professional nature that
arose out of the professional relationship
and the negligence was substantially related to the professional conduct involved
in the exercise of professional judgment.
Id. at 292. The appellate court observed
that Pellet’s breach of contract claims
alleged a failure to comply with specific
provisions of the listing contract. Under
Connecticut case law, those allegations
were contract based rather than claims
sounding in professional negligence. Id.
at 292, citing Meyers v. Livingston, Adler,
Pulda, Meiklejohn & Kelly, P.C., 87 A.3d
534 (Conn. App. 2014). The Court held
that the fiduciary duty claim arose from
the contract relationship of the parties
as did the claim for breach of the implied
covenant. 172 A.3d at 294-295.
Interestingly, the Pellet court even
found the misrepresentation claim (negligent misrepresentation, intentional misrepresentation and conspiracy to defraud) did not involve “[t]he question of
whether the defendants exercised the
same degree of care as would a reasonably prudent real estate professional…”
Id. at 297. The CUTPA claim also required the plaintiff to go beyond simply

alleging that the defendants negligently
breached the applicable standard of care
for professionals in the field of real estate;
it required the plaintiff to prove that the
acts in question were unfair or deceptive.
While the Pellet court presumably
could have reversed the judgment at
this point, it also addressed whether, on
the facts of the case, expert testimony
was required. The Court noted that the
well-established rule is that, if the determination of the standard of care requires
knowledge that is beyond the experience of an ordinary fact finder, expert
testimony will be required. The Court
noted that the standard of care can be
proven as well through the testimony of a
defendant. The defendant is not required
to specifically address an opinion that he
or she breached the standard of care in
order for the plaintiff to prevail. Rather,
the plaintiff need only have produced sufficient expert testimony to permit the trier
of fact reasonably to infer the defendant
breached that standard. Id. at 299, citing
LePage v. Horn, 809 A.2d 505 (Conn.
App. 2002).
The appellate court observed that,
while the plaintiff did not present expert
testimony, standard of care expert testimony had come into evidence through
the testimony of one of the defendant
real estate agents (Olson) and through
the defense expert, Fairfield. Fairfield
specifically addressed the variables
that competent real estate professionals
should take into account when determining the listing price, such as the age and
condition of the property and its features,
as well as the time of year at which the
property was put on the market. She ultimately testified that the price for which
the plaintiff’s home was listed by the defendants was within the range of prices
where the property should have its greatest market appeal.
The Pellet court concluded that, contrary to the trial court’s determination, the
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jury was provided with expert testimony
as to the applicable standard of care
required of real estate professionals.
Olson and Fairfield were not required to
specifically express an opinion that the
defendants breached the standard of
care in order for the plaintiff to prevail.
All that was necessary was for the jury
to reasonably infer based on the findings
of fact that the defendants breached the
standard of care.
District of Columbia
In Carleton v. Winter, 901 A.2d 174
(D.C. Court of Appeals 2006 the Court of
Appeals reversed a summary judgment
in favor of defendants HomeTech Systems, Inc. and Phillips. The case concerned a house that was constructed in
the early 1900s which was purchased by
the plaintiffs, the Carletons. In the initial
inspection of the home, both the Carletons and their real estate agent noted
it had been poorly maintained and had
a sagging back wall. Concerned about
the wall’s condition, the buyers asked
their real estate agent to make a recommendation for a home inspector and the
agent recommended HomeTech and
Phillips noting that they were “great” and
worked particularly well with new buyers.
901 A.2d at 176-177.
The inspectors advised the Carletons that old homes settle and that is
what had happened to the house. The
implication of this advice was that the
house was not suffering from serious
structural problems. However, after
the close of escrow, the buyers commenced renovations intending to create
a unit for a tenant. The construction
foreman advised them that there was a
serious defect in the rear wall and that
it was going to have to be replaced. Before the Carletons could have structural
engineer examine it, it collapsed. Id. at
177.
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The trial court rejected the Carletons’
contention that they did no need to present
expert testimony to support their claim
that their agent (Winter) had breached her
fiduciary duty to them by recommending
Phillips to inspect the home before they
purchased it. After a jury trial was underway, the court also concluded that the
expert witness the buyers had designated
lacked sufficient expertise and therefore
could not testify. The court therefore entered a judgment as a matter of law in
favor of the agent and her employer. As to
Phillips and Home Tech, the court entered
an order granting in part and denying in
part a motion for summary judgment.
The court found that while there was a
dispute as to whether the inspection was
negligently performed, liability was contractually limited to a refund of the $430
inspection fee.
As to Winter and her employer, the
appellate court noted that there was
nothing in the record to show that representations she made as to Home Tech
and Phillips’ qualifications were knowingly false. The court also rejected an unfair
business practices claim based upon the
same facts.
As to the professional liability claim,
the Carletons alleged argued on appeal
that no expert testimony was necessary
because it was within the common knowledge of a layperson to know whether the
standard of care was violated whne a
real estate agent recommends a home
inspector without knowing anything
about that person’s credentials or background. The Court of Appeal observed,
however, that the evidence did not support this claim and the Court was also not
persuaded that a layperson has common
knowledge to determine the appropriate
realtor standard of care under the circumstances.
As in Ryan, the buyers in Carleton
also alleged that no expert testimony
was necessary because of the duties of

realtors are statutorily set forth in in the
District of Columbia. See D.C. Code section 47-2853.192(a)(2)(C) and (a)(4) The
Court noted, however, if a statute merely
repeats the common law duty of reasonable care its use is inappropriate as a
substitute for the common law standard. The court was also not persuaded
that the statute presented a meaningful
standard of care. Id. at 180. Rejecting
as well that the home inspector who was
proffered as an expert by the plaintiffs
could testify in a realtor’s standard of
care the court affirmed the judgment as
to Winter and her employer.
Finally as to the home inspectors the
court noted that there was a genuine dispute as to whether the assessment that
the wall had merely settled was simple
negligence or a gross negligence outside the scope of the limitation of liability
clause in the home inspection contract.
The court therefore vacated that judgment in favor of Home Tech and Phillips
and remanded the case to the trial court
for further proceedings.
Utah
In Clifford P.D. Redekop Family LLC
v. Utah County Real Estate, LLC, 378
P.3d 109 (UT App. 2016). Redekop purchased two office condominiums in Utah
County with Prudential serving as its real
estate agent. For several years, Redekop collected rent from its commercial
tenants without any problems. Then, in
2009, both tenants claimed that Redekop had overstated the square footage of
the premises, they stopped paying rent
and they demanded a rebate of rent already paid. One tenant then abandoned
the premises and, ultimately, the other
moved out as well.
In 2011, Redekop sued Prudential
seeking damages for breach of contract,
breach of the implied covenant of good
faith and fair dealing, breach of fiduciary

duty, fraud, civil conspiracy and negligent misrepresentation. It claimed that
Prudential knew that the square footage
of the premises was inaccurate but misrepresented it to ensure the successful
sale of the premises to Redekop at the
highest possible price.
The trial court issued a series of
scheduling orders including orders governing the disclosure of expert witnesses. Redekop timely designated expert
witnesses with a report disclosing only
the name of Pontis Architectural Group
as its expert and including the subject
matter of the testimony as “floor plans of
the commercial property in dispute” and
conclusory square footage assessments,
without explaining how the numbers were
calculated. 378 P.3d at 112. Prudential
objected to the expert witness report
citing its insufficiency. When Redekop
did not supplement the report Prudential
notified it and the district court that it was
cancelling the deposition of Redekop’s
expert scheduled to take place on the
last day of expert discovery. Redekop
then, on the last day of discovery, provided a supplement. The supplement
stated that there were three individuals
at Pontis who “may” testify.
Prudential moved for summary judgment seeking to exclude Redekop’s expert witness for failure to comply with the
scheduling order. The trial court found
that there was no good cause for Redekop’s failure to timely make its expert
disclosures, that the non-disclosure was
willful and that it was also prejudicial to
the real estate broker defendant. The
court also concluded that expert testimony was needed as to the manner in
which commercial square footage is
calculated in the commercial real estate
industry. Id. at 112-113.
On appeal the court first found no
abuse of discretion in the district court’s
exclusion of the expert witness and re— Continued on next page
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port as a Rule 37 sanction. The court also
held that expert testimony is necessary
in cases where the jury would be unable
to determine the applicable standard of
care without resorting to speculation. Id.
at 115, citing Callister v. Snowbird Corp.,
337 P.3d 1034 (UT App. 2014). The court
noted that the district court had correctly
determined that the question of how the
square footage is calculated in commercial real estate, including consideration
of a “core factor” was key to Redekop’s
claims and while a layperson could
measure his or her own living room for
the jury to arrive at a conclusion regarding a square footage assessment in the
realm of commercial real estate would
require it to engage in speculation. Id. at
115-116.
Conclusion
The above decisions illustrate that
plaintiffs can make mistakes in these
actions in failing to designate expert
witnesses on standard of care issues.
However, not every case requires an
expert and the non-disclosure of material facts discussed in the Ryan decision
provides an example. Nonetheless, from
a defense perspective the absence of an
expert witness offered by the opponent
may present a clear “win” in a professional liability action. n
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there will be the opportunity to join group
dinners throughout the city. Thursday
and Friday will include our educational
programming with panels of attorneys
and claims professionals discussing relevant and trending topics in the industry.
We have always had great programming,
but this year’s lineup is really impressive.
Thursday’s educational programming will
be followed by our exciting excursions
with options to join the Chicago Architecture Foundation River Cruise or the
Chicago Crime Tour.
If not already, you will soon be receiving a brochure with Annual Meeting
details. You can register through PLDF’s
website. We have a small block of rooms
at the W Chicago – Lakeshore that will
fill up quickly. Speaking from experience,
you do not want to wait too long to book
a room. I also encourage you to consider
one of our sponsorship opportunities,
which provide valuable industry exposure for firms and companies at varying
price points.
For those looking to increase their
involvement in PLDF, we have begun
soliciting applications for leadership
positions. We are seeking applicants
for spots on the Board of Directors, as
well as committee vice chairs. These are

very rewarding roles that allow you to
help shape the future of PLDF. We currently have an amazing group of leaders,
whose commitment and contributions will
lead to continued growth and success for
the organization.
Speaking of, our membership continues to grow. Most of the growth can
be traced to direct recommendations
by our existing members. Please continue to spread the word about PLDF to
co-workers, colleagues, and any other
acquaintances who may be interested
in this great organization. Our website,
PLDF.org, is good resource for information and provides a link for joining. If you
have not done so, make sure to follow
PLDF on LinkedIn and share/comment
on PLDF-related posts. Please also take
a few minutes to invite others to follow
PLDF using the “Invite Members” button
on our LinkedIn page.
We are always looking for ways to
improve the organization and increase
member benefits. Please feel free to
contact me with suggestions.
I hope everyone has a wonderful
and safe summer. Make sure to book
that trip to Chicago in September! n

Annual Meeting Vendor Sponsors . . . Thank You!
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Professional Liability Defense Federation
2019 Members of the Board of Directors

2019 Annual Meeting
We are excited to welcome you back
to the 2019 PLDF Annual Meeting in
Chicago. The Annual Meeting will kick
off Wednesday, September 25 with our
Committee Leadership gathering, Young
Professionals Reception, the Welcome
Reception, and of course, our DineArounds. Thursday, September 26, will
find us in education sessions designed
specifically for those in the professional
liability community. Following our education sessions, Annual Meeting attendees
are invited to tour the Windy City with
friends and colleagues and then dine at
one of Chicago’s fantastic restaurants.
Our final day of the Annual Meeting will
include more great education programs
and opportunities to visit with vendors
and professional liability colleagues.
Visit http://bit.ly/PLDFAnnualMeeting
Registration to learn more about the
Annual Meeting and Register Today!
“The PLDF Annual Meeting is a
great opportunity to meet and
network with top colleagues in the
professional liability defense space
and learn about new strategies
for defending professional liability
matters in different jurisdictions
throughout the country.”
—Michelle Arbitrio
Wood, Smith, Henning & Berman LLP
“The reason the annual meeting is
so popular is because it’s the perfect
size and so well organized; there are
plenty of people to meet, but you also
get to spend meaningful time with
the people you like/connect with,
in a great setting, and with great
presentations and social events.”
—Andrew R. Jones
Furman Kornfeld & Brennan, LLP
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