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If you are reading this publication, 
then you know that one of the primary 
strengths of the PLDF is the quality of 
its members and the kind of outstanding, 
timely, and thought-provoking content 
they produce.

In the last year and following our 
virtual annual meeting that was ac-
companied by a series of webinars the 
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weeks thereafter, the organization has 
expanded its offerings to include commit-
tee based and other webinars. The first 
of those was “Insurance 101 for Young 
Lawyers” sponsored by the Insurance 
Brokers E&O Committee and presented 
by Fred Fisher, Louie Castoria, and Scott 
Neckers. Though focused on young 

Claims Made Insurance Coverage— 
Over 50 Years Old and 

Still Developing

Over the past five years, over 150 
appellate cases have upheld claim deni-
als due to either late reporting of claims 
or failure to use the incident reporting 
provision of the policy. Interestingly, the 
single largest group of policyholders 
are attorneys, who are responsible for 
over 50 of the denials across the United 

States. This is rather astounding consid-
ering the fact that Claims Made Policies 
have been in existence for over 50 years.

Historical Development

In 1972, California Union Insurance 
Company entered into a Managing Un-
derwriter Agreement with Equity General 
Agents located in Los Angeles, Califor-
nia. This was one of the first major pro-



2  |  PLD QUARTERLY  |  Second Quarter 2021

The Professional Liability Defense Quarterly 
is the official publication of the Professional 
Liability Defense Federation (PLDF). It is  
published quarterly as a service to its members.  

Manuscript Policy 
PLDF Members and other readers are  
encouraged to submit manuscripts for possible 
publication in the Professional Liability Defense 
Quarterly, particularly articles of practical use to 
attorneys, claims professionals, risk managers, 
and insurance professionals. Manuscripts must 
be in article form. No compensation is made for 
articles published. All articles submitted will be 
subjected to editing and become the property of 
the Professional Liability Defense Quarterly,  
unless special arrangements are made.

Statements or expression of opinions in this 
publication are those of the authors and not  
necessarily those of the Professional Liability  
Defense Federation, Editors, or staff. Letters to 
the Editor are encouraged and welcome, and 
should be sent to the Professional Liability  
Defense Federation office in Rochester, Illinois. 
The PLDF reserves the right to publish and edit 
all such letters received and to reply to them. 

Professional Liability Defense Quarterly,  
Second Quarter 2021, Volume 13, No. 2, 
Copyright © 2021 Professional Liability Defense 
Federation. All rights reserved. Reproduction in 
whole or in part without permission is prohibited.

Professional Liability Defense Federation 
PO Box 588  •  Rochester, IL 62563-0588
309-222-8947

Sandra J. Wulf, CAE, IOM, Managing Director  
 sandra@pldf.org

Sara Decatoire, CAE, IOM, Deputy Director   
 sarad@pldf.org

Editors
Richard J. Perr, Co-Editor in Chief

 Kaufman Dolowich & Voluck LLP, 
 Philadelphia, PA
 rperr@kdvlaw.com

Alice M. Sherren, Co-Editor in Chief 
 Minnesota Lawyers Mutual Insurance 
 Company, Minneapolis, MN 
 asherren@mlmins.com

Gregg E. Viola, Executive Editor 
 Eccleston & Wolf, PC, Hanover, MD 
 viola@ewmd.com

Current Trends in Cyber Exposure  |  continued

If no claims were made against the insured at the time of 
the procurement of the policy, but the insured believes or 
any reasonable person would believe that a claim could 
be made against them that would result in a lawsuit due 
to an error that already occurred, then the policy would 
not cover the insured unless the insured disclosed the 

error during the application process. 

grams to write professional liability on a 
Claims Made basis.  One of the problems 
with Occurrence-based policies was that 
the policyholder’s alleged error was the 
“Occurrence Date.”  Since a Professional 
Error might take years to give rise to any 
damages, policyholders would have to 
keep their policies available far into the 
future should a claim be made against 
them long after their Occurrence-based 
policy had expired. This was another 
benefit of Claims Made forms.

The California Union Lawyers Policy 
was a full prior act policy, subject to the 
admonition that at the time the applica-
tion was signed and dated, the Insured 
was not aware of any error or matter that 
could give rise against them at some 
later date during the policy term. The 
Policy further required that the claim be 
first made against the insured, arising 
out of an error they were unaware of at 
the time the application was signed. 

The most common insuring agree-
ment language found in most policies 
from 1972 through the 1980’s were simi-
lar to that found in the Cal Union form:

“INSURING AGREEMENTS…
1. Coverage…
To pay on behalf of the insured all 
sums which the insured shall be· 
come legally obligated to pay as 
damages as a result of any claim 

made against the insured or any 
person, firm or corporation for 
whom the insured is legally liable, 
by reason of any act, error or 
omission in professional services 
rendered or which should have 
been rendered by the insured, 
his employees or by others for 
whom he is liable, in the conduct 
of the lnsured’s profession as an: 
Attorney ….

Paragraph 3 : “Certificate Period” further 
required that the “claim” could be cov-
ered if:…

 (B) Prior to ‘the effective date 
of this insurance provided the 
insured had no knowledge of any 
claim or suit, or any act, error or 
omission which might result “in 
a claim or suit, as of the date of 
signing the application for this in-
surance and there is no previous 
policy or policies under which the 
insured is entitled to indemnity 
for such claim or suit.”

 
Interestingly, unlike more modern 

forms to come, the word “claim” was un-
defined in the policy, definitions of “claim” 
didn’t start appearing until the 1980’s.

One of the features of the Cal Un-
ion policy, and one which exists even 



— Continued on next page

Second Quarter 2021  |  PLD QUARTERLY  |  3

Current Trends in Cyber Exposure  |  continued

today, is the incident reporting provi-
sion. In other words, if no claims were 
made against the insured at the time 
of the procurement of the policy, but 
the insured believes or any reasonable 
person would believe that a claim could 
be made against them that would result 
in a lawsuit due to an error that already 
occurred, then the policy would not cover 
the insured unless the insured disclosed 
the error during the application process. 
Since the insured  would have to disclose 
an error on an application, how does one 
cover oneself when they are disclosing 
something that has not yet taken place? 
Surely the renewing insurer or any new 
Insurer would decline to cover that claim 
should it later be made, by adding a spe-
cific Claim Exclusion Endorsement, or by 
declining the account. Thus, the insured 
has the option of reporting a potential  
claim/matter that could give rise to a claim 
at some later date and yet still be covered 
by the expired policy that was sent the 
potential claim/matter.  That is a feature, 
also significantly evolved, that still exists 
today as will be discussed below.  

Nonetheless, up until approximately 
1976 or 1977, the first major changes 
took place with the addition of a prior act 
limitations date. Up until that time, most 
policies were written with full prior acts 
subject to the admonition that the insured 
was unaware of any fact or circumstance 
as noted above.  The Prior Act Coverage 
Limitation essentially required that to 
“trigger coverage”, the insured needed to 
meet two conditions:

1. The “Claim” must be first made 
against the Insured during the policy 
term, and 

2. The “Claim” must arise from an Act, 
Error or Omission (now consolidated 
to a “Wrongful Act”) subsequent to 
the Prior Act Date of the Policy also 
known as the Retroactive Date).

During the 1980s, insurance compa-
nies strengthened the incident reporting 
language. Up until that time, policyhold-
ers were submitting “laundry lists” of 
potential claims to insurance companies 
such as every transaction or matter they 
handled that year. Eventually, insurance 
companies started adding language to 
the incident reporting provision requiring 
that the prospective insureds identify the 
name of the claimant, the nature of the 
error, the potential damages, and any 
potential cause of action that might be 
alleged. 

In 1981, policies underwent another 
major development in—the addition of 
language requiring that a claim “be first 
made against the insured, and that the 
claim must “be reported to the Com-
pany during the policy term.” The first 
policy to use such language, however, 
was not a lawyer’s policy but an archi-
tect and engineers policy issued by Re-
public Insurance Group. It was not until 
later in the 1980s, when American In-
ternational Group (hereinafter referred 
to as “AIG”) included similar language 
in its professional liability policies, that 
most others followed. That language 
has since become the norm in a major-
ity of policies.

Underwriting Considerations, 
the Application and Initial Claims 

Analysis

For well over a Century, insurers 
have  held  that an insurance company 
would never want to cover a building 
that was already burning. When dealing 
with claims made policies, insurers are 
always concerned regarding whether the 
insured knew about any potential error or 
wrongful act, and when they knew it. This 
line of inquiry could have a direct impact 
on the issue of whether the insured was  
honest on an application, specifically 
when the insured either denied that they 

were aware of any fact or circumstance 
of a claim might be made.

In January 1995, the International 
Risk Management Institute published 
an article I authored entitled Techni-
cal Aspects of Professional Liability 
Claims. In said article,  I discussed three 
important dates that had a direct impact 
on whether a particular claim was cov-
ered, or even properly disclosed on an 
application:

Key Dates in Claims-Made 
Policies

“Claims personnel must be sen-
sitive to three important dates 
when determining if a claim falls 
within the coverage of a given 
policy. These dates, which may 
sometimes be different or the 
same, include:

1. The date(s) of error (whether the 
insured agrees there was an error or 
not). This is the date that the insured 
allegedly failed to file the lawsuit or 
when the broker failed to renew or 
order an insurance policy for a client. 
This date may be significant in those 
state jurisdictions that follow or have 
upheld prior act limitations on profes-
sional liability policies. ….  

2. The date of “occurrence.” This is the 
date on which an event takes place 
that sparks the making of the claim. 
This is not to be confused with the 
traditional insurance usage of the 
word “occurrence.” This could be the 
date the claimant finds out his suit 
was dismissed due to the error of the 
lawyer. It could be the date a client 
had his insurance claim denied due 
to the absence of coverage caused 
by the broker’s failure to renew a 
policy.

3. The date of first notice to the insured. 
This is the date when the insured first 
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became aware that a claim could be 
or was made against him. Often, 
a professional liability policyholder 
may become aware that his error has 
damaged a client before the client is 
aware of it and before the claimant 
actually makes a claim against the 
professional. 

These dates may have a profound 
impact on whether a claim is covered 
under any of the claims-made forms 
currently being used by underwriters. 
Equally true, these concepts are also 
used by underwriters in analyzing an 
application from the perspective of deter-
mining whether the probability of a claim 
being first made during their policy terms 
is within a normal range or unacceptably 
higher. 

Given the inherent nature of a 
“Claims-Made Form,” the aforemen-
tioned dates address the legitimate 
concerns of underwriters as to what the 
applicant knows, and when they knew it: 

Knowledge of a Professional er-
ror that any reasonable similar 
professional would expect could 
become a claim. Such a circum-
stance is why Incident Reporting 
Provisions exist, to give the 
insured a way to be covered later 
by reporting the incident at that 
point.  This would be true even 
as the applicant/insured might at-
tempt to remediate the problem.

Failure to timely report a “Claim” 
as required by the policy.

Failure to disclose such an “in-
cident” on an application either 
directly by answering “No” to any 
such question or violating War-
ranty Statement that may exist in 
the application, often right before 
the signature.

Yet, as we know, still to this very day, 
claims are being denied due to failure to 
disclose them, report the claim in a timely 
manner and /or failure to avail oneself of 
the Notice of potential claims provisions.  
Lets be practical, the Notice-Prejudice 
rule is no longer being followed in a ma-
jority of States as to “Claims-Made  and 
Reported”  policies. Don’t let embarrass-
ment stand in the way of one’s financial 
security.

Trends in Cyber Space

As we are all aware, cyber insur-
ance provides coverage for a business 
entity’s liability arising from the misap-
propriation of a customer’s personal or 
financial information, but not surpris-
ingly, this coverage has limitations as 
well. For an insurance broker, procuring 
cyber policies can be particularly difficult 
because unlike other types of coverage, 
such as general liability, they are not as 
standardized and must be particularly 
addressed to the special needs of the 
client. It is important to note that this 
coverage does not extend to ssuch 
exposures as financial loss sustained 
when a business is not in operation as 
well as hardware and software issues. 
This remains an emerging area, which 
on this basis alone could create cover-
age gaps regarding which an insurance 
broker could face liability. 

A key case which illustrates this issue 
is P.F. Chang China Bistro Inv. v. Federal 
Insurance Company, 2016 WL 3055111 
(D. Ariz. May 31, 2016). In this case, 
Federal Insurance Company issued a 
Cyber Security Policy, as the restaurant 
was concerned regarding the protection 
of credit card charges and had entered 
into a services contract with Bank of 
America, which was a standard industry 
practice to contract with a third party 
services company. Notably, this agree-
ment obligated P.F. Chang to indemnify 

Bank of America for any fines or penal-
ties imposed upon it by the various credit 
card companies. For a broker, this is an 
important consideration as the coverage 
needs to meet the specific requirements 
of the client. In June 2014, computer 
hackers obtained approximately 60,000 
credit card numbers belonging to the 
restaurant’s customers. As a result, Bank 
of America became liable to the various 
credit card companies for $1,929,921.57, 
which it demanded from the restaurant 
chain. After a claim was reported, Fed-
eral Insurance Company denied cover-
age, asserting that Bank of America did 
not sustain a “Primary Injury” as that 
term was defined in the policy. The court 
agreed, granting summary judgment in 
favor or the insurer and stating:

Here, because the customer’s 
information that is the subject of 
the data breach was not part of 
(Bank of America’s) Record, but 
rather the Record of the issuing 
banks, (Bank of America) did 
not sustain a Privacy Injury. This 
(Bank of America) did not make a 
valid claim….

It is important to note that, in this 
type of breach, a loss of this nature—
customer date—should be anticipated 
by the broker, based upon the nature of 
the client’s business. It is also worth not-
ing that the court additionally found that 
there was no coverage for liability which 
the restaurant chain had assumed from 
Bank of America “under any contract or 
agreement” as well as for any “costs or 
expenses incurred to form any obliga-
tion” by the restaurant chain. In light of 
the foregoing, when defending an insur-
ance broker in such matters, you should 
consider the client’s agreements and 
commitments to any third parties and 
whether there would be coverage for any 
responsive measures in the event of a 
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breach, such as investigators, consult-
ants, regulators as well as public rela-
tions firms. 

Mississippi Silicon Holdings, LLC v. 
Axis Insurance Company,  No. 20-60215 
(5th Cir. Feb. 4, 2021) presents yet an-
other example of the limitations of Cyber 
coverage which may not be considered 
by an insurance broker at the time that 
the policy is procured. This case involved 
a silicon metal manufacturing company 
which provided a purported vendor with 
a contract containing modified banking 
information. Notwithstanding the fact 
that the company utilized a verification 
process to determine the propriety of the 
request, it was later determined that a 
third party had breached its system, but 
only after over $1,000,000.00 had been 
paid by the company. After a resulting 
claim was reported, the insurance com-
pany concluded that the claim was cov-
ered, however was subject to its Social 
Engineering Fraud provision which only 
provided coverage up to a $100,000.00 

sublimit and limited coverage for a loss 
sustained as a result of any employee 
of the Insured “acting in good faith and 
reliance” processes a transfer of funds 
based upon an unauthorized instruction.

For our purposes, one should rec-
ognize that this coverage award was a 
limited victory as the insured had as-
serted that the subject loss was to be 
covered at the full $1,000,000.00 policy 
limit pursuant to the Computer Transfer 
Fraud or the Funds Transfer Fraud pro-
visions. The court, however, disagreed 
noting that the Computer Transfer Fraud 
provision requires that the subject loss 
occurs “without the Insured Entity’s 
knowledge or consent.” In this case, 
regrettably the insured provided its 
consent although under false pretenses. 
This factor was not enough for the court 
to grant the full coverage. Additionally, 
the Computer Transfer Fraud provision 
also required that the loss was created 
through the fraudulent entry of “informa-
tion into a computer system” which the 
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court conclude did not factually occur 
in these circumstances. As respects 
the Funds Transfer Fraud provision, the 
court was equally dismayed by the fact 
that the company’s employees had au-
thorized the disbursements which it held 
was dispositive of this issue and did not 
constitute a fraudulent transfer. In light of 
the foregoing, the message to be learned 
from this case, and therefore important 
for an insurance broker to consider, is 
that even if a client is careful and diligent, 
they may nonetheless be faced with 
limited coverage due to an applicable 
sublimit.

As part of this analysis, it is also worth 
noting that the court’s recent decision in 
RealPage, Inc. v. National Union Fire 
Insurance Company of Pittsburgh, PA 
and Beazley Insurance Company, Inc., 
case no. 3:19-cv-01350-B (N.D. Texas 
2021) further illustrates the limitations of 
Cyber coverage, in this case regarding 
commercial crime coverage, which insur-
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LGBT v. Religion: Tough Questions Ahead for the Supreme Court
Robert G. Chadwick Jr.   |   Chadwick Soefje & Ladik, PLLC

For some time, a conflict has been 
brewing between religious traditionalists 
and LGBT advocates. As more LGBT 
individuals have opened up about their 
orientations and identities, religious 
traditionalists have become more vocal 
about their beliefs regarding gender and 
sexuality. 

Predictably, this conflict has spilled 
into the courts. The following is a sam-
pling of some of these disputes:

• A funeral employee was terminated 
after transitioning from male to 
female. The funeral home owner 
“sincerely believed that the Bible 
teaches that a person’s sex is an im-
mutable God-given gift,” and that he 
would be “violating God’s commands 
if [he] were to permit one of [the 
funeral home’s] funeral directors to 
deny their sex while acting as a rep-
resentative of [the] organization” or if 

he were to “permit one of [the funeral 
home’s] male funeral directors to 
wear the uniform for female funeral 
directors while at work.” EEOC v. 
R.G. & G.R. Harris Funeral Homes, 
Inc., 884 F.3d 560 (6th Cir. 2018).

• Citing his Christian beliefs, an 
employee refused to answer 
transgender-related questions in 
his employer’s Ethics Compliance 
course and was terminated. Brennan 
v. Deluxe Corp., 361 F.Supp.3d 494 
(D.Md. 2019).

• An Employee Assistance Program 
counselor was terminated after re-
fusing to counsel LGBT co-workers 
due to her religious beliefs. Walden 
v. Center for Disease Control & 
Prevention, 669 F.3d 1277 (11th Cir. 
2012).

• An employee was terminated by his 
employer for refusing to sign a certi-
fication agreeing to “fully recognize, 
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ance brokers need to address with their 
clients. This case involved a “phishing” 
scam-related loss sustained by Real-
Page, a real estate software developer, 
which provided payment collection ser-
vices for property managers. RealPage 
subsequently contracted with Stripe, Inc. 
to provide “software services that enable 
payment processing and related func-
tions” which, in turn, would place funds 
in its own account prior to disbursement 
to the property owners. 

In May 2018, certain individuals 
targeted a RealPage employee, altered 
his online credentials, and gained ac-
cess to key accounts, diverting over 
$10,000,000.00 which was pending 
disbursement. After this was discovered 
and significant efforts undertaken to 

recover the stolen funds, approximately 
$6,000,000.00 was never recovered. 
RealPage thereafter filed a claim with 
both National Union and Beazley, its pri-
mary and excess insurers, which denied 
coverage on the basis that RealPage, the 
Named Insured on the policies, “did not 
own or hold” the subject funds at the time 
of the loss as required. Based upon this 
coverage determination, RealPage filed 
suit for declaratory judgment. The court, 
in applying Texas law, on summary judg-
ment, found in favor of the insurers, rul-
ing that RealPage did not sustain a direct 
loss as required pursuant to the policy 
terms as it was not, as Named Insured, 
in possession of the funds at the time. In 
its ruling, the court expressly stated that 
the “central issue to the coverage deter-

mination is whether RealPage held these 
funds despite its use of a third-party pay-
ment processor, Stripe, Inc.” Id. at 1. The 
court continued:

In sum, the definition of “hold” 
as used in the Policy cannot be 
reduced to an ability to direct—it 
requires some sort of possession 
of property.

Accordingly, the court found the fact 
that the subject funds were in a third-par-
ty account in a third-party bank which the 
insured could not access was dispositive 
of this issue. An insurance broker should 
therefore remain cognizant of these is-
sues when addressing Cyber coverage 
with clients. n

respect and value the differences 
among all of us.” Citing his Christian 
beliefs, the employee believed some 
behavior and beliefs were deemed 
sinful by Scripture, and thus, he 
could not “value” such behavior or 
beliefs without compromising his own 
religious beliefs. Buonanno v. AT&T 
Broadband, LLC, 313 F.Supp.2d 
1069 (D.Colo. 2004).

• An employee was terminated for re-
fusing to stop displaying Bible verses 
condemning sodomy in response to 
an employer’s diversity campaign 
posters, which featured gay employ-
ees. Peterson v. Hewlett-Packard 
Co., 358 F.3d 599 (9th Cir. 2004). 

In 2020, the Supreme Court in Bos-
tock v. Clayton County, 140 S.Ct. 1731 
(2020) added a new wrinkle to this con-
flict. In a 6-3 opinion, the Court held Title 
VII of the Civil Rights Act of 1964 (“Title 
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As with many opinions, the Court answered one 
question only to raise new ones. In his dissent, 

Justice Samuel Alito warned: “The entire Federal 
Judiciary will be mired for years in disputes about 

the reach of the Court’s reasoning.”

VII”) protects applicants and employees 
against discrimination because of their 
sexual orientation and gender identity.

As with many opinions, the Court 
answered one question only to raise new 
ones. In his dissent, Justice Samuel Alito 
warned: “The entire Federal Judiciary will 
be mired for years in disputes about the 
reach of the Court’s reasoning.” Among 
the new questions raised by Bostick are 
those that frequently arise from work-
place disputes pitting religious freedom 
against LGBT rights. Indeed, it is likely 
the Supreme Court face two such ques-
tions sooner rather than later.

Can an Employer Legally Refuse to 
Hire or Retain a Gay or Transgender
Individual if to do so Would Violate 
the Employer’s Religious Beliefs?

Predictably, many would presume the 
answer to this question to be no, citing the 
1990 Supreme Court opinion in Employ-
ment Div. of Human Resources of Oregon 
v. Smith, 485 U.S. 660 (1988). There, 
the Court framed the reach of the First 
Amendment bar against laws prohibiting 
the free exercise of religion. Writing for the 
6-3 majority, Justice Antonin Scalia stated: 
“The right of free exercise does not relieve 
an individual of the obligation to comply 
with a ‘valid and neutral law of general 
applicability on the ground that the law 
proscribes (or prescribes) conduct that his 
religion prescribes (or proscribes).’”

Since Title VII is a valid and neutral 
law of general applicability, Smith sup-

ports the argument that an employer’s re-
ligious beliefs do not excuse compliance 
with the Act. Several events since Smith 
nevertheless make the continued viabil-
ity of this argument far from certain. 

Religious Freedom Restoration Act 

In 1993, the Religious Freedom Res-
toration Act (“RFRA”) was enacted. This 
Act bars the government from “substan-
tially burden[ing] a person’s exercise of 
religion even if the burden results from 
a rule of general applicability” unless the 
Government “demonstrates that applica-
tion of the burden to the person—(1) is in 
furtherance of a compelling governmen-
tal interest; and (2) is the least restric-
tive means of furthering that compelling 
governmental interest.” 42 U. S. C. §§ 
2000bb–1(a), (b).

Burwell v. Hobby Lobby Stores, Inc.

In 2014, the RFRA was put to the 
test in Burwell v. Hobby Lobby Stores, 
Inc., 573 U.S. 682 (2014). The owners of 
three closely held for-profit corporations 
had sincere Christian beliefs that life 
begins at conception and that it would 
violate their religion to facilitate access to 
contraceptive drugs or devices that oper-
ate after that point. In separate actions, 
they sued HHS and other federal officials 
and agencies under the RFRA seeking 
to enjoin application of the contracep-
tive mandate of the Affordable Care Act 
insofar as it required them to provide 

health coverage for four objectionable 
contraceptives.

Writing for a 5-4 majority, Justice 
Samuel Alito issued two consequential 
opinions. First, he confirmed the ap-
plication of the RFRA to the owners of 
closely held corporations. He concluded 
that nothing in the language of the RFRA 
precluded such application. 

Second, he found the contraception 
mandate was violative of the RFRA. He 
noted a less restrictive means of provid-
ing access to contraceptive drugs or 
devices “would be for the Government 
to assume the cost of providing the four 
contraceptives at issue to any women 
who are unable to obtain them under 
their health-insurance policies due to 
their employers’ religious objections.” 

Bostick v. Clayton County

In June 2020, the majority opinion in 
Bostick left the door open to challenges 
to the decision based upon religious 
freedom. It is perhaps no accident that 
this opinion was written by Justice Neil 
Gorsuch, a staunch defender of religious 
freedom. Even as he was writing that Title 
VII’s protections extended to sexual orien-
tation and gender identity, he addressed 
the religious implications of the decision:

“Separately, the employers fear 
that complying with Title VII’s 
requirement in cases like ours 
may require some employers to 
violate their religious convictions. 
We are also deeply concerned 
with preserving the promise of 
the free exercise of religion en-
shrined in our Constitution; that 
guarantee lies at the heart of our 
pluralistic society.”

Much of his opinion, in fact, provides 
a road map for future religious chal-
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lenges to LGBT claims under Title VII, in-
cluding (1) Title VII’s statutory exception 
for religious organizations, (2) the First 
Amendment bar of “claims concerning 
the employment relationship between 
a religious institution and its ministers,” 
and (3) the RFRA’s prohibition against 
federal government substantially burden-
ing a person’s exercise of religion unless 
it shows doing so furthers a compelling 
governmental interest and represents 
the least restrictive means of furthering 
that interest.

Davis v. Ermold

On September 18, 2020, Justice Ruth 
Bader Ginsburg passed away. With her 
passing, the Supreme Court lost a strong 
dissenter to the Burwell opinion. As the 
Court reconvened in October 2020, the 
conservative wing flexed its muscles. 
On October 5, 2020, a petition for certio-
rari presented a follow-up question to the 
Supreme Court’s opinion in Obergefell v. 
Hodges, 576 U.S. 644 (2015). In that case, 
the Court ruled that the right to marry is 
guaranteed to same-sex couples by the 
U.S. Constitution.  

Although the petition for certiorari was 
denied by the Court in Davis v. Ermold, 141 
S.Ct. 3 (2020), Justice Clarence Thomas 
wrote an opinion blasting the Oberge-
fell decision for “leaving those with religious 
objections [to same sex-marriage] in the 
lurch” and creating “ruinous consequences 
for religious liberty.” Justice Samuel Alito 
joined in the opinion. The message from 
Justices Thomas and Alito was evident – 
religious freedom would have a high prior-
ity on the new Court. 

Confirmation of 
Justice Amy Coney Barrett

Ultimately, Justice Ginsburg was 
replaced by Justice Amy Coney Bar-
rett. Justice Barrett made no secret of 

her support for the conservative wing 
of the Court. As it stands, this wing now 
holds a 6-3 supermajority at the Court. 
Although Justice Barrett testified during 
her Senate confirmation hearing that 
landmark LGBT Supreme Court cases 
were binding precedent, such testimony 
shed little light on how she would rule as 
to religious objections to LGBT rights.  

Predictions

Considering its current composition, 
recent precedent and the road map 
provided in Bostock, it is unlikely the 
Supreme Court will be entirely dismiss-
ive of religious objections by employers 
to the LGBT rights provided by Title VII. 
Smith may be cited by the liberal wing of 
the Court but will likely be distinguished 
by the conservative wing or found to no 
longer be binding precedent after the 
RFRA and Burwell. The question yet to 
be answered by the Court, therefore, is 
how much latitude will be afforded reli-
gious objections to LGBT rights.

Is an Employer Legally Obligated 
under Title VII to Reasonably 

Accommodate the Religious Beliefs 
of an Employee Regarding Sexual 
Orientation and Gender Identity?

Again, many would presume the 
answer to this question to be no, cit-
ing the 1977 Supreme Court opinion 
in Transworld Airlines v. Hardison, 432 
U.S. 68 (1977). There, the Court deter-
mined the balance to be drawn between 
(1) an employer’s duty of reasonable ac-
commodation to an employee’s religious 
beliefs or practices under Title VII, and 
(2) its ability to avoid this duty by show-
ing “undue hardship.” In this regard, the 
Court equated “undue hardship” with 
anything more than a “de minimis cost.” 
Nevertheless, Supreme Court jurispru-
dence regarding religious freedoms has 

shifted in recent years. For the first time 
in 44 years, the Court is now poised to 
revisit the issue of religious accommoda-
tion under Title VII. 

Masterpiece Cakeshop, Ltd. v. 
Colorado Civil Rights Commission 

In 2018, the Supreme Court again 
signaled a shift regarding religious be-
liefs in Masterpiece Cakeshop, Ltd. v. 
Colorado Civil Rights Commission, 138 
S.Ct. 1719 (2018). That case famously 
pitted the religious beliefs of a Colorado 
cake maker against a same-sex couple 
who wanted to purchase a wedding 
cake. Rather than merely enforcing 
Colorado’s LGBT rights law as a general 
law of neutral application, a 7-2 majority 
faulted the Colorado Civil Rights Com-
mission for not providing the cake maker 
with neutral and respectful consideration 
of his religious objections.

Patterson v. Walgreen

In 2020, the Supreme Court denied 
certiorari in Patterson v. Walgreen, 140 
S.Ct. 685 (2020), a case alleging reli-
gious discrimination under Title VII. Jus-
tice Alito nevertheless wrote a concurring 
opinion joined by Justices Thomas and 
Gorsuch. In this opinion, Justice Alito 
wrote that the Court “should reconsider 
the proposition, endorsed by the opin-
ion in … Hardison … that Title VII does 
not require an employer to make any 
accommodation for an employee’s 
practice of religion if doing so would 
impose more than a de minimis burden.”

Small v. Memphis Light Gas & Water

In 2021, the Supreme Court denied 
certiorari in Small v. Memphis Light Gas & 
Water, 593 U.S. ___ (2021), another case 
alleging religious discrimination under 
Title VII. Justice Gorsuch wrote a dissent 
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joined by Justice Alito. This dissent again 
attacked Hardison as being inconsistent 
with the language or purpose of Title VII. 
Contrary to the Court’s decision, they 
would have granted certiorari in this case.  

Predictions

Seeds have now been planted by 
at least three Supreme Court Justices 
indicating dissatisfaction with Hardison. 
These seeds will likely result in a growth 
in religious accommodation claims under 
Title VII. The pressure on the Supreme 
Court to revisit Hardison will undoubt-
edly mount, which raises the question of 
what the Court will do with Hardison if it 
does ultimately grant certiorari in a future 
case. As the opinions noted in Patterson 

and Small, Hardison was decided “with 
little explanation or supporting analysis.” 
Considering the current composition of 
the Court, it is doubtful Hardison will re-
main unaffected. It is more likely a show-
ing of “undue hardship” will ultimately 
demand a greater showing by employers 
than the current de minimis threshold. 

This raises the question of how 
such a holding would impact the reli-
gious beliefs of an employee regarding 
sexual orientation or sexual identity. The 
result would certainly mean they have 
more rights than presently available 
under Hardison. The only question is 
how far these rights would reach before 
becoming an undue burden to LGBT 
rights under Title VII. Until the Supreme 
Court provides guidance as to these two 

questions, secular employers are left to 
educated guesses as to the proper bal-
ance to strike between religious freedom 
and LGBT rights. Advice of counsel is 
always recommended in making such 
decisions. n

Attorneys can mitigate the risk of a 
malpractice claim from the moment a 
prospective client knocks on their door. 
A critical step to insulate an attorney from 
a potential claim—and even build in de-
fenses to a future lawsuit—is through the 
thoughtful preparation of an engagement 
agreement.

Preparing an engagement agree-
ment may seem routine, but its impor-
tance shouldn’t be overlooked. And 
attorneys should pay close attention to 
changes in the law governing engage-
ment agreements. For example, in the 
past two years there have been several 
important decisions regarding the en-
forceability of arbitration provisions in 
engagement agreements. See Delaney 
v Attorney, 242 A3d 257 (2020) (hold-
ing that for an arbitration provision in a 
retainer agreement to be enforceable, 
an attorney must explain to a client the 
pros and cons of arbitration); Imman v 

Back to Basics: Reducing Risk through Engagement Agreements
David C. Anderson and James J. Hunter   |   Collins Einhorn Farrell PC

Attorney, 2021 Wy 55 (2021) (applying 
Utah law holding arbitration provision in 
retainer agreement not void on public 
policy grounds); Tinsley v Attorney, __ 
NW 2d __ (Mich Ct App 2020) (holding 
arbitration clause in engagement agree-
ment enforceable when client consults 
with independent counsel).

There isn’t a “one-size-fits-all” en-
gagement agreement that works for 
every client and situation. So it’s impor-
tant to include key terms of the represen-
tation in a written agreement to ensure 
the attorney and client are on the same 
page. The basic requirements include: 
1) identifying the client, 2) defining the 
scope of representation, and 3) delineat-
ing the fees and anticipated expenses. 
Failure to do so could negatively affect 
the representation and, unfortunately, 
may lead to a lawsuit.

Frequently, such disputes arise out of 
disagreements about the scope of repre-

sentation. In the event a client sues, the 
client’s new lawyer may weaponize any 
deficiencies in the engagement agree-
ment to the attorney’s disadvantage. On 
the flipside, properly defining the scope 
of representation can be the key to de-
fending against the lawsuit. There’s no 
way to ward off every potential lawsuit, 
but there are certain steps attorneys can 
take to limit their exposure with respect 
to defining the scope of representation.

Don’t Just Fill in the Blanks

An attorney-client relationship is 
contractual in nature. ABA Model Rule 
1.2(c) provides that “[a] lawyer may 
limit the scope of the representation if 
the limitation is reasonable under the 
circumstances and the client gives in-
formed consent.” Yet an engagement 
agreement that simply states: “Lawyer 
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agrees to represent the client’s interests 
with regard to _________________. . .” 
may not effectively define the scope of 
representation.

In a Michigan case illustrating this 
point, the plaintiff hired the defendant-
attorney “to represent her in the sale 
of a restaurant and tavern business.”  
Chapman v Attorney, 411 NW 2d 754 
(1996). Plaintiff later alleged that the at-
torney was negligent because they didn’t 
protect her security interest or draft a 
reassignment agreement. Arguing that 
the action was untimely, the defendant 
asserted that the plaintiff retained him 
only to assist with the sale and that the 
attorney-client relationship did not con-
tinue after the sale. The Court of Appeals 
agreed with the defendant. It wrote, “The 
defendant was retained by plaintiff to 
perform a specific legal service, i.e., to 
advise and represent her in the sale of 
her business and draft certain documents 
in connection with the sale. Defendant 
was not retained to represent plaintiff 
in any pending or proposed litigation.”  
Although Chapman concerns the statute 
of limitations, it illustrates the importance 
of well-crafted engagement agreements.

The Michigan Court of Appeals 
reached a similar conclusion in Hel-
ler v Attorney, unpublished per curiam 
opinion of the Court of Appeals, issued 
March 13, 1998 (Docket No. 194219). In 
that case, the attorney and client agreed 
in writing that the attorney would repre-
sent the client in a business dispute. The 
agreement specifically excluded pursuit 
of any potential malpractice claims from 
the contractual terms of the relationship. 
Yet the client later blamed the attorney 
for not pursuing a malpractice claim. The 
Court of Appeals rejected that argument, 
holding that the attorney didn’t have any 
duties beyond what was specified in the 
agreement.

The Kansas Supreme Court has 
also weighed in on this issue. In Kansas 

Public Employees Retirement System 
v Law Firm, 44 P3d 407 (2002), the 
KPERS brought a legal-malpractice 
claim seeking to recover losses from an 
investment in a now-bankrupt company. 
The engagement agreement with the 
attorney defendants including drafting 
and preparing the purchase agreement 
on behalf of KPERS. The agreement 
also expressly provided: “In addition, we 
will perform such due diligence inquiries 
and activities as may be required by the 
investors in connection with its invest-
ment.” KPERS alleged that the law firm 
failed to provide proper financial and 
compliance advice regarding the trans-
action. The court determined that the law 
firm agreed only to those duties set forth 
in the engagement agreement, which 
did not include a duty to determine if the 
investment was prudent, dooming the 
legal-malpractice claim.

More recently, New York’s Appellate 
Division reiterated its law that an attorney 
may not be liable for failing to act outside 
the scope of an engagement agreement. 
In Attallah v Law Firm, 93 NYS 3d 353 
(2019), the plaintiff, for whom the defend-
ant attorneys agreed to represent on a 
pro bono basis, alleged that her attor-
neys failed to negotiate reconsideration 
of her expulsion from medical school. 
The engagement agreement, however, 
provided for a very limited scope of rep-
resentation: “Our services will include 
all activities necessary and appropri-
ate in our judgment to investigate and 
consider options that may be available 
to urge administrative reconsideration 
of your dismissal from [medical school]. 
This engagement does not, however, 
encompass any form of litigation . . .” 
Because the alleged failure to negotiate 
or commence litigation fell outside the 
scope of the engagement agreement, 
the appellate court upheld dismissal of 
the legal-malpractice claim.

Identify Collateral Issues

The attorney-defendants in the above 
cases successfully defended against 
malpractice lawsuits based on the terms 
of their engagement agreements. How-
ever, simply defining the scope of rep-
resentation may not always be enough. 
When a plaintiff’s need is multifaceted, 
an attorney should consider whether 
additional limiting language or other dis-
closures are necessary.

In Campbell v Law Firm, 642 NYS 
2d 819 (Sup Ct 1996), the plaintiff was 
injured at a worksite and hired the de-
fendant attorneys in connection with a 
workers’ compensation claim. The form 
retainer agreement provided that the 
firm would represent the client before 
the Workers’ Compensation Board. But 
the attorney-defendants did not spe-
cifically inform the plaintiff that the firm 
didn’t practice in areas other than work-
ers’ compensation, or that any possible 
third-party claims should be handled by 
another attorney. The court held that an 
attorney has an affirmative duty to ensure 
that the client understands any limits im-
posed by the attorney on the extent of 
the work to be performed, and denied the 
attorney-defendants’ dispositive motion.

This is a relatively common occur-
rence. The Appellate Court of Illinois 
reached the same conclusion in a similar 
case, holding that a retained workers’ 
compensation attorney has a duty to 
advise an injured worker that they might 
have a claim against third parties, and 
that a third-party claim may be barred if 
not brought within the statute of limita-
tions period. Keef v Attorney, 747 NE 2d 
992 (2001). See also Nichols v Attorney, 
19 Cal Rptr 2d 601 (1993). 

In sum, identifying foreseeable col-
lateral issues (including applicable limita-
tions periods) and advising the client in 
writing about those issues are important 
steps in the client-engagement process.
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Preparing an engagement agreement that accurately 
describes the scope of representation can go a long 

way to avoid future headaches. 

Follow Through

Like any contract, an engagement 
agreement is the product of negotiation 
between the client and attorney. A client 
may ask the attorney to perform a spe-
cific task, which the parties could incor-
porate into the engagement agreement. 
When an attorney agrees to perform a 
specific task, it’s critical to follow through 
on that promise. Failing to do so could 
have unintended consequences.

Generally, claims against an attorney 
related to allegedly inadequate repre-
sentation, however labeled, sound in tort 
and the malpractice statute of limitations 
applies. But plaintiffs can also allege 
harm to an interest other than a breach 
of the standard of care—for example, 
breach of contract. An allegation that an 
attorney failed to perform a specific task 
(rather than an allegation that the attor-
ney negligently performed their duties) 
could have a longer limitations period 
than a malpractice claim.

That was the case in Jones v Attor-
ney, unpublished per curiam of the Mich-
igan Court of Appeals, issued December 
22, 2020 (Docket No. 348378). In Jones, 
the engagement agreement expressly 
provided that the attorneys were re-
tained to represent plaintiff “with respect 
to a divorce/Motion to Dismiss matter.” 
But the attorneys never filed the motion 
to dismiss. Plaintiff filed a complaint al-
leging legal malpractice and breach of 
contract. While the legal-malpractice 
claim was dismissed as untimely, the 
breach-of-contract claim survived. The 
Court reasoned that, in this instance, the 

plaintiff properly alleged a special agree-
ment to perform a specific act, which is 
separate from the general agreement to 
provide competent legal representation. 
Thus, the plaintiff could maintain a sepa-
rate breach-of-contract action.

Other states follow the same general 
rule that allegations that an attorney per-
formed negligently, rather than failing to 
perform a specific task set forth in an en-
gagement agreement, sound in tort. See, 
e.g., Keonjian v Attorney, 169 P3d 927 
(2007) (allegation that deed was neg-
ligently drafted versus not having been 
drafted at all sounds in tort and is gov-
erned by the two-year legal-malpractice 
limitations period); Letizia v Law Firm, 
292 So 3d 547 (2020) (holding that al-
leged breach of engagement agreement 
promising “to represent the Client(s) 
interest professionally and efficiently ac-
cording to the highest legal and ethical 
standard” sounds in tort).

Till Death Do Us Part

For better or worse, not all engage-
ments last forever. At the outset, it may 
not be possible to address when the 
attorney-client relationship will end. But 
a well-defined scope of representation 
in an engagement agreement can be 
useful to determine when, precisely, an 
engagement terminates. And that fact is 
critical when calculating the limitations 
period in a malpractice action. 

Generally, a claim accrues at the time 
the attorney discontinues serving the 
plaintiff in a professional capacity as to 
the matters out of which the malpractice 

claim arose (See, e.g. Michigan’s accrual 
statute MCL § 600.5838). Determining 
the last date of service isn’t always easy. 
Sometimes the last date of service is 
clear; for example, when a client clearly 
discharges the attorney by a certain date 
(i.e., by sending a letter stating that the 
attorney no longer has authority to act 
on their behalf), or when a client hires 
another attorney to replace their former 
counsel. Courts may consider orders, 
attorney billing, and other factors to 
determine the last date of service. But 
trouble may arise when attorneys repre-
sent clients in various matters or over a 
long period without properly defining the 
scope of representation in an engage-
ment agreement. This is imperative both 
in litigation and non-litigation settings.

In Maddox v Attorney, 205 Mich 
App 446 (1994), an attorney provided 
representation with regard to the sale of 
a business. More than two years later, a 
problem arose with the security agree-
ment for the sale. The clients called the 
attorney, who in turn performed some 
research and billed the clients for one 
hour of work. The court determined that 
performing the work and billing the client 
constituted a continuation of the repre-
sentation, thus extending the otherwise 
expired limitations period on a malprac-
tice claim. Similarly, in Red Zone LLC v 
Law Firm, 988 NYS 2d 588 (2014), the 
New York Appellate Court applied the 
continuous representation doctrine to 
toll the statute of limitations period when, 
after a two-year gap, the defendant at-
torneys provided additional legal advice 
and never communicated that the prior 
representation ended. 

While it may be easier to ascertain 
the end date of a representation in the liti-
gation setting (i.e., when a lawsuit ends), 
it’s not always clear cut. In Baright v Attor-
ney, 198 Cal Rptr 510 (1984), plaintiff al-
leged he retained the defendant attorney 
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to recover “all damages provided by law” 
in a workplace accident. The attorney 
handled the workers compensation claim 
for a matter of years, during which the 
limitations period for a third-party claim 
expired. The court determined that the 
broad language constituted continuous 
representation covering any time-barred 
third-party claims, tolling the limitations 
period while the attorney handled the 
workers’ compensation claim and saving 
the otherwise untimely legal-malpractice 
claim.

An engagement agreement can also 
be an attorney’s saving grace. In Hotch-

kiss v Law Firm, unpublished per curiam 
opinion of the Michigan Court of Appeals, 
issued October 24, 2016 (Docket No. 
270143), whether the plaintiff’s malprac-
tice claim was timely hinged on whether 
the attorney’s representation ended in 
2002 with a consent judgment of divorce, 
or continued post judgment. The initial 
engagement agreement expressly lim-
ited the attorney’s services to the divorce 
action and expressly advised that any ad-
ditional work beyond entry of the divorce 
judgment would require another retainer. 
And, in fact, the parties entered into a 
second retainer contract specifically with 
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regard to post-judgment issues. Because 
the representation was not continuous, 
and the malpractice claim related to the 
attorney’s pre-judgment representation, 
the claim was time-barred.

Conclusion

A poorly drafted engagement agree-
ment may arm the client’s new lawyer 
even when the malpractice claim is oth-
erwise weak. Preparing an engagement 
agreement that accurately describes the 
scope of representation can go a long 
way to avoid future headaches. Steps to 
consider include 1) carefully identifying 
the subject matter of the representation, 
2) identifying and, if necessary, expressly 
excluding collateral matters from the 
representation, and 3) creating separate 
agreements when handling discrete mat-
ters for existing or long-term clients. n
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The SPAC can be more desirable because …the SPAC 
process can be completed in as little as eight weeks 

with significantly less preliminary financial reporting, due 
diligence and disclosure involved in a traditional IPO.

Investment advisors and their retail 
customers have shown increasing in-
terest in investing in Special Purpose 
Acquisition Companies (SPACs), and 
there is credible speculation that the 
losses incurred as a result of SPAC 
investments could lead to significant 
professional liability errors and omis-
sions lawsuits against Financial In-
dustry Regulatory Authority (FINRA) 
broker-dealers and registered brokers 
who recommend potentially unsuitable 
SPACs to  investors.  

What are SPACs?

SPACs, also known as “blank check 
companies,”  are an alternative to the 
initial public offering (IPO) that is also 
a vehicle that enables sponsors to 
transition a private company to a public 
company. Specifically, SPACs are shell 
companies organized by sponsors that 
raise capital from investors for the pur-
pose of identifying an operating com-
pany to merge with or acquire, within a 
specific timeframe (typically two years), 
for the purpose of transitioning a private 
company to a publicly traded company. 

The SPAC can be more desirable 
because the early stages of the process 
are typically much faster than that of an 
IPO. The SPAC process can be com-
pleted in as little as eight weeks with 
significantly less preliminary financial 
reporting, due diligence and disclosure 
involved in a traditional IPO. Essentially, 
the IPO process requires extensive 
financial reporting, due diligence and 
disclosures in the early phases of the 
process, while the SPAC delays the 

reporting, due diligence and disclosures 
until the later phases of the process. 

SPAC investors don’t know in 
advance when or where their money 
will be invested. Rather, the investors 
rely on the credibility/reputation of the 
SPAC’s management team to determine 
whether they have confidence that the 
team will select a high-quality target 
company to merge with or acquire. 
SPAC investors theoretically have some 
control over their investment in the early 

Why Are Financial Advisors and 
Retail Investors Gravitating Toward 

SPACs?

Most retail investors don’t have the 
opportunity to invest in IPOs, so SPACs 
have been touted as a way for invest-
ment professionals and retail investors 
to add an additional source of capital 
appreciation to their portfolios. So far, it 
appears that there have not been signifi-
cant efforts to require investors to be “ac-

Are SPACs an Emerging Area of Concern for Professional Liability 
E&O Exposure for FINRA Brokers and Broker-Dealers?

Michelle M. Arbitrio, Esq.   |   Wood, Smith, Henning & Berman, LLP
Jessica Longobardi   |   Lancer Claims Services

stages of the process, because they are 
able to vote on whether the SPAC moves 
forward with a proposed acquisition of 
a target company. If the voters agree to 
move forward with acquiring the target 
company, then the SPAC and target 
company merge into one new publicly 
traded company. 

Some hot sectors for SPACs include:  
the online gaming sector (ex. DraftKings; 
Landcadia Holdings II, Inc./ Golden Nug-
get Online Gaming, Inc.); the automotive 
sector including electric vehicle manu-
facturers and automotive technology (ex. 
Voldyne Lidar/ Graf Industrial Corp.); and 
the life sciences sector. 

credited” in order to allow them access 
to invest in SPACs.  To be considered an 
accredited investor in the US, one must 
have a net worth of at least $1M, exclud-
ing the value of one’s primary residence, 
or have income at least $200K each year 
for the last two years (or combined in-
come of $300K if married) and have the 
expectation to make the same amount in 
the current year. As discussed in further 
detail below in the section regarding 
SEC commentary on SPACs, it appears 
that the SEC has adopted a theory that 
all investors should have access to spec-
ulative investments, including SPACs, 
regardless of their net worth.



14  |  PLD QUARTERLY  |  Second Quarter 2021

Are SPACs an Emerging Area of Concern  ... ?  |  continued

SPACs offer some downside protec-
tion, because they have an option to 
redeem shares for the IPO price plus any 
interest accumulated in the trust account 
at certain stages in the process. How-
ever, generally, SPACs are speculative 
and risky, and often result in significant 
losses to the investors. 

Investors can invest in SPACs ei-
ther by selecting individual securities 
or by investing in an exchange-traded 
fund that is focused on SPACs. Select-
ing individual SPACs allows investors 
to focus on the opportunities that seem 
most promising while also having some 
downside protection due to the structure 
of the SPACs. 

FINRA Commentary on SPACs

The SPAC boom has lead FINRA 
to issue educational materials to help 
inform investment advisors and inves-
tors of the risks associated with the in-
vestments. On March 29, 2021, FINRA 
issued an update to investors providing 
basic background information regard-
ing SPAC investing. In the publication, 
FINRA noted the following risks:

Less Information. In a tradi-
tional IPO, the company seek-
ing to go public typically has to 
provide a wealth of disclosures 
and go through due diligence pro-
cesses prior to launch. In contrast, 
with a SPAC there is less required 
documentation, and early inves-
tors typically invest solely based 
on the reputation of the sponsors. 
These investments represent a 
fractional ownership of a deposit 
in a trust account.

Speculative Investments. 
Through SPACs, investors may 
become exposed to domestic or 
foreign companies and business-

es of varying risk profiles—and 
may encounter a “hype-based” 
business model that focuses on 
investors’ hopes for outsized 
gains without sufficient attention 
paid to potential long term risks. 
There is a possibility that the hype 
of the SPAC process may attract 
“hot” sectors or business models 
that may be only short-term fads 
instead of viable long-term busi-
nesses. Companies that merge 
with SPACs and become public 
avoid more stringent scrutiny than 
the companies would have been 
subject to if they went through 
the traditional IPO process. For 
example, the acquisition compa-
ny’s financial statements are not 
reviewed by the SEC until after 
the acquisition occurs, meanwhile 
the SPAC is allowed to present 
their own financial projections of 
the target company to investors 
(something not allowed when 
marketing a traditional IPO).

Fees and Sponsor Incen-
tives. SPAC sponsors take on 
reputational risk to take a SPAC 
public and find a suitable target 
company. As a result, the SPAC 
sponsors are generally compen-
sated for this risk in the form of a 
bigger discount to the price that 
a target company may obtain if it 
opted for traditional IPO. When a 
SPAC raises money from public 
investors, the public investors 
typically pay at least a 5.5 per-
cent investment banking fee and 
generally give the sponsors a 20 
percent interest in the SPAC in 
the form of equity, potentially in 
addition to other indirect fees. 
Considering all of these potential 
fees and other forms of compen-
sation, some market participants 

view SPACs as more expensive 
than traditional IPOs, with an es-
timated 1/3 of funds raised form 
IPO investors removed on aver-
age from the trust account in fees 
and compensation by the time the 
merger takes place. 

Conflicts of Interest and 
Fraud. As noted above, the 
SPAC process relies heavily on 
underwriters and sponsors who 
are incentivized to identify an 
acquisition target due to owner-
ship stakes both parties take in 
the SPACs. Investors should be 
aware of the potential for conflicts 
of interest between SPAC spon-
sors and SPAC shareholders 
since sponsors (given their heav-
ily discounted 20 percent interest 
in the SPAC’s common stock) 
may profit when an acquisition is 
completed even if the acquisition 
proves unsuccessful for investors. 
This also raises the risk of poten-
tial misuse of funds and potential 
fraud through misrepresentation 
or omissions regarding the pros-
pects of the target company. In 
addition, underwriters and SPAC 
sponsors may possess material, 
non-public information regarding 
potential SPAC acquisition targets 
and trade around that knowledge. 

Trading Price. SPACs are 
typically priced at $10 per unit 
during the IPO, but when these 
units begin trading their market 
prices may fluctuate—sometimes 
significantly—even before a 
merger target is identified. Given 
the fees mentioned above, buying 
at an elevated price can make it 
more difficult for investors to see a 
positive return on their investment 
when an acquisition is completed. 
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The SEC specifically warned that  “it is never a good 
idea to invest in a SPAC just because someone famous 
sponsors or invests in it or says it is a good investment.”
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“Investing in a SPAC”, Investor 
Insights, www.finra.org, March 
29, 2021.

SEC Commentary on SPACs

The SEC has also commented on 
SPACs. This year, the SEC appears to 
be focusing on making wealth creation 
in the capital markets available to more 
Americans. The SEC seems to be at-
tempting to change the narrative and 
assumptions that wealth generation in 
the capital markets is not accessible to 
minorities and underserved communities 
in the same way that it is accessible to 
wealthier communities. To this end, the 
SEC is hesitant to dissuade retail inves-
tors from participating in SPACs, despite 
the obvious risks associated with same. 
The SEC Commissioner commented: 
“As we have seen with wealth-based 
accredited investor thresholds, telling in-
vestors that they cannot make decisions 
for themselves only supports their suspi-
cions that the capital markets are only for 
the wealthy. A better approach is to keep 
open different avenues for investors to 
access the markets, but ensure that dis-
closures are good, warn investors of the 
risks associated with investing, and urge 
them to ask questions and proceed with 
caution.” See “Remarks at Investor Ad-
visory Committee Meeting” by Commis-
sioner Hester M. Peirce, March 11, 2021; 
https://www.sec.gov/news/public-
statement/peirce-statement-investor-
advisory-committee-meeting-031121. 

The SEC Commissioner further stat-
ed regarding SPACs: “I am encouraged 
that SPACs may be vehicles through 
which retail investors can gain early 
exposure to high-growth companies 
that otherwise would not be available to 
them. We should welcome the addition of 
startup public companies that historically 
would have experienced their growth 
stage in the private markets, where retail 

investors are not permitted to participate. 
Of course, many startups fail, and as-
sessing opportunities and risks associ-
ated with SPACs can be particularly diffi-
cult given the two-staged SPAC process, 
which involves both an IPO and a subse-
quent business combination transaction. 
We should ensure SPACs are providing 
sufficient disclosures to enable informed 
investment decision-making at each 
stage.” Id. 

As discussed above, it appears that 
there have not been efforts to require in-
vestors to be accredited in order to invest 
in SPACs. This is consistent with the idea 
that by only allowing accredited investors 
to invest in certain types of investments 
that are considered speculative, risky 
and/or unsuitable for investors with low 
net worth, it is depriving disadvantaged, 
less affluent investors from potentially 
significant upside gains. As the theory 
goes, “the rich get richer” to the exclu-
sion of a significant percentage of the 
population. 

However, the SEC noted in a sepa-
rate publication earlier in March that 
investors should not decide to invest 
in SPACs merely because they are as-
sociated with a celebrity. SPACs have 
recently gained momentum due to big-
name SPAC promoters. SPAC sponsors 
include Wall Street veterans, private 
equity, hedge funds, and high level com-
pany executives who are thought to have 
strong networks and deep expertise 
that will enable them to identify strong 
target companies to take public. The 
SEC has recently released public com-
ments on SPACs in part due to the fact 

that numerous celebrities have signed 
on to SPACs, including former Yankee 
Alex Rodriguez (“Slam Corp.”); Steph 
Curry (“Dune Acquisition Corp.”); Ciara 
(“Bright Lights Acquisition”); Serena Wil-
liams (“Jaws Spitfire Acquisition Group”) 
and others.  Some of the celebrities have 
no SPAC experience, but their names 
are drawing investor interest. This phe-
nomenon prompted the SEC to release 
a statement further educating the public 
regarding SPACs and warning investors 
not to invest in SPACs merely due to 
the attachment of a celebrity name to it. 
The SEC specifically warned that  “it is 
never a good idea to invest in a SPAC 
just because someone famous spon-
sors or invests in it or says it is a good 
investment.” SEC Investor Alert, March 
10, 2021, “Celebrity Involvement with 
SPACs”.  

Interestingly, in April 2021, the SEC 
issued accounting guidance that would 
classify SPAC warrants as liabilities 
instead of equity instruments. Due to 
uncertainty regarding whether this SEC 
guidance will become law, the SPAC 
market has experienced a significant 
slow-down in recent weeks. 

Defending the Onslaught of 
Professional Liability Lawsuits 

against FINRA Securities Brokers 
and Broker-Dealers

A May 4, 2021 article noted that Reu-
ters found that over 100 SPACs that an-
nounced mergers this year on average 
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gained under 2% from the price they trad-
ed at when they first listed on the stock 
exchange. “Most of those SPACs begain 
trading on the stock market last year, and 
the group’s median performance has 
trailed the S&P 500 by 15 percentage 
points, according to the Reuters analysis 
of data from Refinitive and research firm 
SPAC Research.” See “Analysis: SPAC 
returns trail S&P 500 as Retail Investors 
Temper Interest”, www.reuters.com, May 
4, 2021. Plaintiffs’ securities lawyers are 
starting to source opportunities to draw in 
customers who may be motivated to sue 
their broker or broker-dealer for losses 
related to their SPAC investments. See 
“Unsuitably Risky SPACs, ‘A License to 
Rip Investors Off,’ Rile SEC and FINRA 
Regulators,” www.stocklaw.com, March 
11, 2021. 

Defending brokers and broker-
dealers in E&O cases involving the 
recommendation and sale of shares of 
SPACs to retail investors will have many 
similarities to the defense of the sale of 
other speculative or risky investments. 

FINRA Rule 2111 requires that a 
broker have a “reasonable basis” to 
believe that a recommended transac-
tion or investment strategy is “suitable 
for a customer” based on facts obtained 
through “reasonable diligence.” Rule 
2111 requires brokers to use reason-

able diligence to understand the nature, 
risks and rewards of the recommended 
security, and have a reasonable basis 
for believing that the security is suitable 
for the investor’s age, other investments, 
tax status, investment experience, ob-
jectives, time horizon, risk tolerance and 
other information specific to the custom-
er’s individual needs. Since SPACs fall 
into a speculative, high risk category, we 
will need to demonstrate that the level of 
risk is appropriate given the investor’s 
financial attributes. 

Additionally, we may be able to 
assert defenses relating to the SEC’s 
recent rhetoric regarding allowing retail 
investors to participate more liberally in 
the markets without restricting access 
to certain types of investments to ac-
credited investors. This seems to open 
the door to allowing financial advisors 
and broker-dealers to approve unsuit-
able investments, as long as the inves-
tor acknowledges that he/she has been 
advised of and understands the risks. 

In conclusion, the following quote 
may have said it best: “For now, SPACs 
are in a very buzzy space, but when the 
buzz stops, they’re liable to sting.” See 
“SPACs, the investment term you won’t 
stop hearing about, explained” by Rani 
Molla. n

Practicing Well: Self-Compassion
Patty Beck  |  Minnesota Lawyers Mutual Insurance Company

Imagine a situation where a friend 
comes to you and says that after sev-
eral years of doing the same job, he is 
distraught over the fact that he made 
a mistake. He goes on to tell you that 
he cannot stop thinking about it, that he 
has lost sleep and felt physically sick 
over it. When asked if there is anything 
that can be done to fix the mistake, he 

Jessica Longobardi is a Senior Director for 
Financial Services at Lancer Claims Services, a 
leading national third-party claims administrator. 
Jessica previously worked for Chubb (formerly 
ACE Group) after working as a securities litiga-
tor for eight years at a national law firm. She 
handles E&O, D&O, Cyber and Professional 
Liability Claims.

says, “Yes, but I still feel bad because 
I have never made a mistake before.” 
Chances are, you are thinking that your 
friend is being unreasonably hard on 
himself for being so upset over making 
a single mistake. Unfortunately, many 
lawyers feel this way when they make 
a mistake no matter how long they have 
been in practice. 

Lawyers tend to be high achievers. 
We are accustomed to hard work and 
good results. We are passionate about 
our profession and take pride in our 
work. We demand the best of ourselves. 
The challenge is that when we demand 
perfection, it can create an unhealthy 
relationship with ourselves and our 
work. Being a lawyer can feel tied to our 
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Mistakes do not define you or your career, 
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identity, and when we make a mistake at 
work, it can cause us to feel equally bad 
about ourselves on a personal level. This 
mindset can lead to feelings of anxiety, 
depression, and other health concerns if 
left unchecked. So, what can we do?

Be kind to yourself. When you stum-
ble, remember that you are not perfect 
—you are human. Mistakes do not define 
you or your career, nor are they a reflec-
tion on your skills as a professional or 
qualities as a person. 

Well-being experts recommend 
practicing the art of self-compassion to 
develop and maintain a healthy relation-
ship with yourself. At its core, this means 
treating yourself with the same care and 
attention that you would give to a friend 
in need. To be clear, I understand this 
is easier said that done. I have found 
myself on both sides of the conversa-
tion and have learned that my attitude 
toward myself is vastly different than my 
attitude towards others when discussing 
mistakes. 

I recently completed a course ad-
dressing this concept and the following 
are a few tips for training yourself to 
practice self-compassion:

When negative thoughts creep 
in, pause and consider the 
perspective you would have if 
you were talking to a friend who 
had made a mistake. Would 
you question their skills and tell 
them they should feel bad for 
their error? Probably not. Talk to 
yourself as if you were talking to 
a friend. Remind yourself of the 
value you bring to your role and 
recognize that making a mistake 
does not take away from your 
skill as a professional or past 
contributions.

Understand that self-compassion 
is not the same as self-pity. It is 

about allowing yourself the room 
to learn through a positive lens 
rather than one of self-judgment 
and isolation. It is important to 
stay grounded in the reality of 
knowing that everyone makes 
mistakes, which is something 
that connects us rather than 
separating us. When you make 
a mistake, remind yourself that 
mistakes are how we learn, and 
that it is “okay” to learn how to 
“not do something.”

Training yourself to focus on the 
positives over the negatives is some-
thing that takes time and practice—trust 
me, I know! But it is something worth 
trying as studies have shown that people 
who practice self-compassion are less 
likely to experience anxiety, depression 
and stress, and are more likely to experi-
ence motivation, resilience, and overall 
increased quality of life. 

The last year has presented us with 
incredible challenges and many people 
have shared the frustration of feeling like 
they cannot do everything “right.” As we 
continue to navigate life in a pandemic, 

Practicing Well  |  continued

try viewing challenges as opportunities 
for growth. If you find yourself making a 
mistake, be kind to yourself and remem-
ber that we all have and will continue to 
make them (especially during a pandem-
ic!). As always, if you are struggling with 
stress or mental health, please reach out 
to your state’s confidential lawyers’ as-
sistance program or other trained profes-
sional. Be kind and be well!  n
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Seeking Submissions to the Multi-State Significant Issue Survey 

PLDF will publish a Multi-State Significant Issue Survey in 2021 and is currently 
seeking submissions for same. Submissions are due July 1. 

The purpose of the survey is to provide our industry colleagues with a handy guide 
of state specific idiosyncrasies in your jurisdiction. This could be anything from unique 
substantive issues, like fee-shifting for a malpractice case, to more general trends, 
like particularly harsh case law on bad faith.

Whichever issues are most important to our attorneys, are also important 
to our industry colleagues, so please send in your submissions to Andrew Carroll 
for inclusion. Andrew can be reached at apcarroll@clarkhill.com n

PLDF Awards

We are pleased to announce the creation of two awards, designed to recognize 
the many contributions of our members. 

Chris Jensen Distinguished Service Award

	 The Chris Jensen Distinguished Service Award recognizes a PLDF member who 
has provided exceptional volunteer services to benefit the organization. All current 
PLDF members are eligible for this award. Nominations should outline why the 
nominee is qualified to be recognized with this award.

 This award is named for long-time PLDF Managing Director Chris Jensen. Chris’ 
support and promotion of PLDF members throughout her career helped to de-
velop the PLDF into the organization it is today. With this award, we seek to honor 
the contributions Chris made to the organization and its members.

Outstanding Young Professional Award

	 The Outstanding Young Professional Award recognizes younger members of 
the PLDF for their efforts in helping to create camaraderie among the newest 
members of the PLDF and who tackle projects with enthusiasm. All current PLDF 
members who have been engaged in the defense of professional liability claims 
for 10 years or less are eligible for this award. Nominations should outline why the 
nominee qualifies to be recognized with this award.

Nominate a PLDF member today for the Distinguished Member or Outstanding Young 
Professional Award at: https://www.pldf.org/page/AwardNominations. Nomina-
tions are due by August 1. Award recipients are selected by the PLDF Board of 
Directors are recognized at the PLDF Annual Meeting.  n

Association News

Association News
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Appellant Reference Guide 
Published

We are pleased to announce the pub-
lication of the PLDF Appellant Reference 
Guide. The Guide, available at https://
bit.ly/AppellantRefGuide, has been 
compiled by the PLDF Legal Malpractice 
Liability Claims Committee for the benefit 
of PLDF members. 

A litigating attorney must be cogni-
zant of the general appellate procedures 
applicable in their geographic practice 
area. Among that knowledge base is 
knowing what the timing requirements 
are to perfect an appeal from state court 
decisions, orders, or judgments. This 
50-state Appellant Reference Guide of 
2021 provides a general reference guide 
of the timeline for filing an appeal and the 
applicable rules in each state, generated 
completely by PLDF members.

Special thanks to the PLDF Legal 
Malpractice Liability Claims Committee 
leadership for their hard work on this 
project: 

Jennifer K. Saunders  |  Co-Chair
Haight Brown & Bonesteel LLP

Andrew C. Sayles  |  Co-Chair
Connell Foley LLP

Corinne Ivanca  |  Vice Chair
Geraghty, O’Loughlin & Kenney, P.A.

We are pleased to welcome the following new members to PLDF:

Tracy Baker  |  Wellstar Healthcare System, Inc.

Stephen Bedosky  |  York International Agency, LLC

Mary K. Bente  |  Minnesota Lawyers Mutual Insurance Company

Brett Bloch  |  Shendell & Pollock, PL

Staci S. Brinson  |  AXA XL

Andrea Cahill  |  Swiss Re

Beth DeBaere  |  Minnesota Lawyers Mutual Insurance Company

Cassandra Ferguson  |  RSUI Group, Inc.

Julie R. Garret  |  Minnesota Lawyers Mutual Insurance Company

Laura Gaweda  |  Convex Insurance

John E. Hall, Jr.  |  Hall Booth Smith, PC

Sara Isakson  |  Minnesota Lawyers Mutual Insurance Company

Sam James  |  Convex

Clayton L. Jones  |  Minnesota Lawyers Mutual Insurance Company

Jennifer Kope  |  BETA Healthcare Group 

William Lansdon  |  Minnesota Lawyers Mutual Insurance Company

Jessica Longobardi  |  Lancer Claims Services

Atea Martin  |  Berkshire Hathaway Specialty Insurance Company

Ralph C. Mylie, Jr.  |  ITC Capital Partners, LLC

Erika Nelson  |  Allied World

Amanda Riedl  |  International Sureties, Ltd.

JoEllen Riehl  |  UHS of DE, Inc.

James Rizzo  |  Beazley USA Services Inc.

Laura Ruettgers  |  Kaufman Dolowich & Voluck, LLP

Sareena Sawhney  |  Withum

James C. Sawran  |  Segal, McCambridge, Singer & Mahoney

Marcella Spoto  |  Crivello Carlson, S.C.

Diane Strand  |  Minnesota Lawyers Mutual Insurance Company

Cathy S. Trent-Vilim  |  Lamson Dugan Murray, LLP

New Members
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lawyers, the presentation was a benefit 
to all who handle claims where insur-
ance is involved. The program explored 
the difference or significance between 
an Admitted Insurer vs a Non-admitted 
Insurer, the daily operations of an insur-
ance company, broker, MGA/MGU’s, and 
claim departments. Understanding the 
business of insurance is of great aid in 
representing insurers and their insureds.

Building on that success, on June 
8, 2021, the Healthcare Law Committee 
sponsored a webinar entitled “Defending 
Cases in the COVID-19 Era & Beyond” 
that was presented by Jennifer Kope, 
Nick Rauch, and Tom Rockwell. This 
presentation explored the overall impact 
of COVID-19 on the healthcare industry 
and the defense of healthcare provid-
ers. It addressed the effect of COVID-19 
on risk management and the need for 
provider protocols and procedures to 
address the ever-changing landscape 
relating to COVID-19. Additionally, the 
presentation spoke to the defense of 

About the 
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Letter from the President  |  continued from page 1

direct liability claims, as well as the 
impact of state and federal protections 
and immunity for healthcare providers. 
It also reviewed the tangential effects of 
COVID-19 on medical claims and cases. 
In addition, the speakers commented on 
the perception shift in attitudes of poten-
tial jurors toward healthcare defendants. 
Finally, the presentation addressed how 
courthouse closures have affected the 
ability to get cases to trial and what this 
means going forward.

Finally, Megan Zurn is developing 
a skill development series of three we-
binars that will be presented over the 
summer to assist lawyers with the skills 
needed to resolve matters short of trial or 
even litigation.

The Insurance 101 and Healthcare 
webinars are available for free to mem-
bers on the website. All the past webi-
nars from the 2020 annual meeting are 
also available online. As we build this 
library of content it will serve as a great 
resource for members.

The depth of the content offered by 
PLDF will continue at the annual meet-
ing in Nashville on October 6–8, 2021. 
A robust and varied program has been 
planned along with some great social 
activities in one of the great cities of 
America. We look forward to seeing eve-
ryone in Nashville.  n



Second Quarter 2021  |  PLD QUARTERLY  |  21

— Continued on next page

JOIN US IN MUSIC CITY!
We cannot wait to get back 

together with you again in person 
at the Annual Meeting. Please 
mark October 6 – 8, 2021 on 
your calendar and make plans to 
join us in Nashville.

The Annual Meeting will 
feature exceptional education 
programs, great tours, a wonder-
ful dinner in Music City and a 
fantastic opportunity to mix and 
mingle with old (and new!) friends 
and colleagues from across the 
country. We can’t wait to see you 
there!

HIGHLIGHTS
Two Field Trip options will be offered 
for Thursday afternoon. Choose from:
n Legends of Music City Walking Tour
n Johnny Cash Museum & Ole 

Smokey Distillery Tour

We will have two restaurants for our 
Member Social and Dinner this year. 
We are looking forward to great food 
and fun at Trattoria Il Mulino and the 
Wildhorse Saloon.

LOCATION
The Renaissance Nashville Hotel will 
host our 12th Annual Meeting and CLE/
CEU Presentations. Boasting modern 
and inspiring features, Renaissance 
Nashville Hotel is a luxury haven. This 
Music City hotel is situated in the heart 
of downtown, moments from attractions 
like Bridgestone Arena and Music Row. 

We have secured a block of rooms for 
our guests on Wednesday, October 6, 
and Thursday, October 7. 

Register Today! 
The 2021 Annual Meeting brochure is in the mail and also available to 
view online! To ensure that you receive the electronic link to the course 
materials in advance and that your name is listed in the advance reg-
istration roster, PLDF must receive your registration, either by mail or 
online, on or before September 24, 2021. 

Visit www.PLDF.org to register electronically, or mail the registration 
form from the brochure with appropriate fees to:  PLDF, PO Box 588, 
Rochester IL 62563-0588
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[ EXHIBITORS ]

[ SILVER SPONSORS ]

[ GOLD SPONSORS ]

Thank You Annual Meeting Sponsors!

Planning Committee
Our sincere thanks to our 2021 Annual 

Meeting Planning Committee: 

Peter J. Biging
Goldberg Segalla LLP, New York, NY

Andrew Carroll
Clark Hill PLC, Philadelphia, PA

Donald Patrick Eckler, Esq.
Pretzel & Stouffer, Chartered

Chicago, IL

Keira O. Goral, Esq. 
Swiss Re

Thomas D. Jensen, Esq. 
Lind, Jensen Sullivan & Peterson, P.A.

Minneapolis, MN

Annual Meeting 2021

CLE/CEU CREDITS/
POLICIES
PLDF will be offering CLE credit for 
attorneys and CE credit for adjusters in 
the following states. 

Attorney CLE: AL, CA, GA, IL, LA, MA, 
MI, MN, MO, NJ, NY, OH, PA, SC, TX, 
VA, WA
Adjuster CE: AL, CA, CT, GA, IL, MN, 
MO, NJ, NY, OH, PA, TX

All state applications are currently pend-
ing. Hours approved are determined by 
the state boards. We have partnered 
with CEU Institute as our CLE/CE 
provider to manage all credits: www.
ceuinstitute.net. Should you have 
questions, contact accreditation@ 
ceuinstitute.net.

COVID-19
PLDF and the Renaissance Nashville 
take your safety seriously and will be 
following all CDC Guidelines related to 
COVID-19. Please note that all COVID 
guidelines in place at the time of the 
conference will be observed.
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Professional Liability Defense Federation 
2020-2021 Members of the Board of Directors & Staff

Donald Patrick Eckler, Esq.
President
Pretzel & Stouffer, Chartered
Chicago, IL

Andrew R. Jones, Esq. 
President Elect 
Furman Kornfeld & Brennan, LLP
New York, NY
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