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5.0—Military	  service	  and	  family	  obligations	  

	  

Military	  pension	  division	  upon	  divorce	  is	  a	  complex	  subject.	  	  It	  makes	  sense	  to	  hire	  a	  lawyer	  
who	   understands	   the	   difficult	   rules	   which	   govern	   this	   subject.	   	   Any	   attorney	   can	   divide	   a	  
military	  pension	  using	  a	  percentage	  or	  fraction	  method	  of	  division.	  	  It	  is	  knowing	  what	  benefits	  
exist	  for	  the	  military	  retiree,	  how	  to	  write	  the	  right	  terms	  and	  advocate	  for	  him	  or	  her,	  how	  to	  
divide	  the	  benefits	  in	  an	  equitable	  manner,	  and	  how	  to	  protect	  the	  client	  after	  the	  divorce	  that	  
separates	  just	  any	  lawyer	  from	  a	  "military	  divorce	  lawyer.”	  

You	   cannot	   rely	   on	   just	   a	   divorce	   lawyer	   to	   help	   you	   through	   this	   morass.	   	   You	   need	  
someone	  who	  specializes	  in	  this	  area	  of	  the	  law.	  	  But	  how	  to	  find	  such	  a	  lawyer?	  

Often	   you	   may	   turn	   to	   a	   former	   JAG	   officer,	   a	   retired	   military	   lawyer,	   or	   a	   Reserve	   or	  
National	  Guard	  attorney.	  	  Sometimes	  the	  best	  arrangement	  is	  to	  hire	  a	  lawyer	  to	  handle	  most	  
of	   the	   family	   law	   issues,	   and	   then	   retain	   a	   specialist	   in	  military	   divorce	   (whether	   in-‐state	   or	  
elsewhere)	  to	  advise	  on	  those	  limited	  aspects	  of	  the	  case.	  

Note	  that	  not	  every	  judge	  advocate	  knows	  this	  area	  of	  the	  law.	  To	  find	  out	  whether	  you’re	  
hiring	   the	   right	   lawyer	   in	   the	  area	  of	  military	  divorce,	  you	  should	  prepare	  a	   list	  of	   “interview	  
questions”	  for	  the	  prospective	  advocate.	  	  Try	  out	  some	  of	  these	  on	  the	  attorney	  whom	  you’re	  
consulting	  about	  handling	  your	   case,	  and	   see	  how	  he	  or	   she	  performs.	   	   You	  can	   slip	   them	   in	  
during	  the	  interview	  as	  casual	  questions,	  or	  you	  can	  inform	  the	  attorney	  that	  you	  have	  several	  
interview	  questions	  which	  you’d	  like	  to	  ask	  to	  see	  if	  he	  or	  she	  is	  the	  right	  lawyer	  for	  your	  case.	  	  
An	  honest	  and	  competent	  lawyer	  should	  have	  no	  problem	  in	  agreeing	  to	  a	  “test	  drive”	  on	  this	  
difficult	  subject,	  and	  you’ll	  usually	  figure	  out	  after	  four	  or	  five	  questions	  whether	  the	  lawyer	  is	  
knowledgeable.	  	  An	  example	  of	  such	  questions	  might	  be:	  

1. What	  is	  the	  Survivor	  Benefit	  Plan	  for	  Guard/Reserve	  personnel,	  and	  how	  does	  it	  differ	  from	  
regular	  SBP?	  

2. Is	  it	  required	  that	  a	  Guard/Reserve	  pension	  be	  divided	  according	  to	  retirement	  points?	  

3. What	  does	  the	  Uniformed	  Services	  Former	  Spouses’	  Protection	  Act	  say	  about	  dividing	  SBP?	  

4. How	   do	   you	   get	   a	   military	   pension	   division	   order	   honored	   by	   the	   retired	   pay	   center?	  
	  

You	  might	  be	  surprised	  to	  see	  what	  the	  interviewed	  lawyer	  says.	  	  Here	  are	  possible	  answers	  
to	  the	  above	  questions:	  



1. SBP	  for	  Reserve	  Component	  personnel	  is	  elected	  at	  the	  20-‐year	  mark.	  	  Members	  making	  no	  
choice	   are	   defaulted	   into	   Reserve	   Component	   SBP,	   which	   costs	   about	   10%	   of	   the	   base	  
amount	  (usually	  one’s	  retired	  pay)	  and	  it	  kicks	  in	  immediately	  upon	  the	  RC	  member’s	  death.	  	  
With	   the	   signed	   consent	  of	   the	   spouse,	   a	  member	   can	  defer	   the	  decision	  until	   age	  60	  or	  
elect	  to	  start	  coverage	  at	  age	  60.	  	  Regular	  SBP	  costs	  6.5%	  of	  the	  selected	  base	  amount;	  its	  
coverage	  begins	  immediately	  upon	  retirement.	  	  	  

2. Points	   division	   is	   only	   required	  when	   the	   court	   order,	   for	   a	  member	   who	   is	   still	   drilling,	  
states	  the	  division	  in	  terms	  of	  a	  fraction.	  	  Thus	  “12	  years	  of	  marriage	  during	  Army	  Reserve	  
service	  divided	  by	  X,	  which	  is	  the	  total	  years	  of	  creditable	  service,”	  would	  not	  be	  acceptable,	  
but	  “1200	  marital	  retirement	  points	  divided	  by	  total	  retirement	  points”	  would	  be	  okay	  for	  a	  
drilling	  Army	  Reservist.	  

3. Trick	  question.	  There	  is	  nothing	  in	  the	  Act	  about	  dividing	  SBP.	  

4. Use	   the	   “Attorney	   Guide”	   on	   the	   DFAS	   website	   to	   ensure	   that	   the	   clause	   for	   pension	  
division	  is	  worded	  properly.	  	  Make	  sure	  that	  the	  court	  has	  jurisdiction	  to	  divide	  the	  pension,	  
and	  be	  sure	  that	  the	  parties	  have	  been	  married	  for	  10	  years	  during	  military	  service.	   	  Send	  
the	  military	  pension	  division	  order	  to	  the	  Cleveland	  DFAS	  office	  with	  a	  certified	  copy	  of	  the	  
divorce	  decree	  and	  DD	  Form	  2293.	  

A	   full	   set	  of	   sample	  questions	   (and	  accurate	  answers)	   is	   found	  at	  “How	  to	  Find	  a	  Military	  
Divorce	  Attorney,”	  located	  at	  the	  website	  of	  the	  North	  Carolina	  State	  Bar’s	  military	  committee:	  
www.nclamp.gov	  >	  Legal	  Eagle.	  

	  

	  

*Colonel	  Sullivan	  is	  a	  life	  member	  of	  ROA	  who	  practices	  family	  law	  in	  Raleigh,	  North	  Carolina.	  	  
He	  has	  been	  cited	  by	  courts	  as	  a	  nationwide	  expert	  on	  military	  family	  law,	  and	  he	  wrote	  THE	  
MILITARY	  DIVORCE	  HANDBOOK	  (Am.	  Bar	  Assn.,	  2nd	  Ed.	  2011).	  	  He	  often	  advises	  attorneys	  in	  other	  
states	  on	  division	  of	  military	  retired	  pay	  and	  other	  aspects	  of	  military	  divorce.	  	  For	  an	  article	  he	  
wrote	  dealing	  with	  military	  pension	  division,	  see	  Law	  Review	  1086,	  a	  comprehensive	  treatment	  
of	  the	  topics	  below,	  including	  his	  contact	  information.	  	  His	  e-‐mail	  address	  is	  
Mark.Sullivan@ncfamilylaw.com.	  	  	  

	  


