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Are you ready?
The OHS Amendment Bill
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Specialist Court Prosecutor
responsible for...

Occupational
Health & Safety prosecutions
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Legislation

Factories, Machinery and Building
Works Act 1941

Machinery and Occupational Safety Act.
1983

Occupational Health and Safety Act
1994

OHS Bill 2024
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Legislation
Mines and Works Act, Act 27 of 1956

Minerals Act, Act 50 of 1991

Mines Health and Safety Act, Act 29 of
1996
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hild lost hand on|
Blg Wheel: Firm |

By Sandra l._.leberum
A JOHANNESBURG
Magistrate’s Court im-
posed a suspended fine

of R10 000 yesterday the child’s family point- areas and submitted that

4for an  incident on ing out that the company the entertainment com-
October 7, 1994 when a had

sentenced

If a person extended a
hand to the left outside

lmmednately fully plex was largely used by the normal area in which
1 2-year-old child lost compensated in accor- children often unat- ones hands. were ex-
"his left hand while nd- dance with our “normal tended, and that it was “'a pected to be ch‘ there
ing the Big Wheel at law Of delict for the Igss known fact one can ex- was a possibility that for
the Gold Reef City en- of the hand™. pect anything from chil- one or two secomds the
~ tertainment complex. dren”™. hand would be trapped.

‘o,

Buffalo Food Cor- st
poration (Pty) Limited O
wading as Gold Reef Ve
City pleaded guilty be- _ C.
fore Mr V Hawkins S
having ’~ . controvened
Section 38 (T1) of the ™
Occupational Healtj
. Safery Act “of 1993..

« Defence Counsel ~ads
mitted on behalf of the
¥ concemed that the cablg

Mr Hellens informed
the court that the machin-
ery that constituted the
- eel had been in

g tion for 20 years, 17
#$f which were -in the
Cape, and had been in-
kpected “both here and in
the Cape by the relevant
inspectorate™, ~ and no
nger of chfﬁcultv with
br a = machinery was evi-

"The State prosecutor,
Mr Ermnest van Biljon ar-*
cued that everyone had
®the right to a normal life
but on-Octobet F, 1994

This was foreseeable,
but foreseeable with
some difficulty, there-
fore the degree of moral
blame worthiness was

lessened. e N
Also, the company had
been loath to subjecting
the victim to relive the -
trauma by giving &vi-
dence ifi a trial and had
pleaded gullt} ;-

- The de @c d Lh
" drive of the Big Whe T, PR i s ,,,“’,,as;.’;g‘ Aicicd
"had been ..without on ___llle . Big He said a section of the tence. to take into ac-
X cover. - *. o s

. € cable drive was insuffi-
He assured the court ciently guarded.

pany he expressed con- that guardshad now been “The neghgencc was
dolences to the clnld. and installed m Lhe danger there.”

Senegal pres appeal_%

dor -5 1nVestments

AT the end of a two— an the ‘sectors - which ~  accessible elecmcxty o

day State visit to South will provxde growth for  the majority of Sout.h
Africa,  Senegalese - - Senegal,” Pres "Diouf Africans.

President Abdou Diouf. said at a lunch at Eskom We want to know

calledon m " head Ofﬁc.ems_andw,n.r how you are able to

p udres'sing ‘come up ~with a com-

count thag te concerned
provided services to the
public on a day to day
basis and that conviction
“weights heavily with
the company’ .

The prosecutor said
that if the machinery was.
in operation “for 20
years then for 20 years
they have been lueky

Mr Van Bxhon drew
the courts attention to the
penalty cluase, which is
R100 000 -alternatvely
two years’ imprisonment
or both. &

In passing a suspended
sentence of R10 000 the
magistrate said that the
foreseeability of the ac-
cident hnppemng ‘wns




toe oor nalatige optrede

Barbara Steynberg

‘N TEGNIKUS van Kempton
Park is tot twee jaar tronkstraf
gevonnis omdat hy verantwoor-
delik was vir 'n foutiewe brand-
blusser wat op 9 November 1994
'n man ernstig beseer het toe hy
dit tydens 'n brand wou gebruik.

Mark Anthony Lambert (38) is
gister in die Kempton Parkse
landdroshof skuldig bevind aan
oortreding van die Beroepsge-
sondheid- en Veiligheidswet.

Sy skuldigbevinding spruit uit
'n voorval twee jaar gelede toe
mnr. Petrus Koester ernstig be-
seer is toe hy 'n brand by die
Francois Jooste en Seun-skroot-
werf in Kempton Park, waar hy
gewerk het, probeer blus het. Die
kop van die brandblusser het I8
geskiet en hom in die gesig getref.

~ taal, het getuig dat mnr. Koester

Lambert, wat 'n eenmansaak
bedryf, het vroeérdié brandblus-
ser by die skrootwerf gediens en
gesé dit is in 'n goeie toestand.
Onderdele van 'n ander fabrikaat
is egter op die silinder gebruik,
wat die ongeluk veroorsaak het.

Dr. Herman Edeling, 'n neuro-
chirurg van die Milpark-Hospi-
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na dié voorval aan geheueverlies
energe brembeserings lei. Hy het
ook gedragsprobleme getopn. Dr
Edeling het mpy -:‘ f na n
sielkundige inyid ‘ :
[ oest se {37 4" §
dat -~y voorval I Oy s
dleh en noorh'ulvier

qeid- en ve
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Cowurt Reporter

On November 9, 1994,

mdini to evidence
during t trial in the
Kempton Park Magis-
trate’s Court, a fire broke
out at the company.

Koster, an em-

anberlnnd that when
. e serviced the fire extin-

-l-e.dy' 'ﬁneduﬂm Wt i

and he was unsure

whether they were suit-
- able.

The State proved that
certified the fire extin-

m as safe for use,
of withdrawing
them from service, or

drawing the attention of
company manage-
ment to the .
Mrs Duffy refused bail
pending appcal against
the jail sentence.



Huge Frustration!

| prosecuted people like you!!!
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Please help me!!!l
| don’t want to go to jail!!
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Why are there so many
workplace accidents?

Plenty Hazards and risks
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Hazard

Definition Section 1

A hazard means a source
of, or exposure to danger
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Risk

Definition Section 1

@ A risk means, the probability that
Injury or damage will occur

sssssssssssssssssssssssssssssssss



The most dangerous
hazard?

The human!!!!
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Humans are strange
creatures
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The human

One can expect anything from the human!
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The human hazard

Use your common sense!!
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The human hazard

At work!!
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The human hazard

Work safely
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The human hazard

Wear your PPE
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The human hazard

Don’t be intoxicated
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The human hazard

Side effects of medication
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The human hazard

Be careful
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The human hazard

Wear your safety harness
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The Human is
the most dangerous
hazard!!!
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Humans need rules!!!!
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WHAT HAPPENS WHEN
THINGS GO WRONG?

The OHS Act
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Reportable incidents

Section 24

WCL 2
Investigated why?
Annexure 1
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Section 37

Guilty until proven innocent
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Interventions

Department of Employment and Labour
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Department of
Employment and Labour

Section 31 Investigation
Recommend a prosecution
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Interventions

Department of Employment and Labour

2
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Department of
Employment and Labour

Section 32 Inquiry
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OHS Act

Evidence required
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Basic evidence required

COMPLIANCE ? NO 5_sect 8(2)(h)
ENFORCEMENT

PREVENTING ACCIDENTS ? DISCIPLINARY

NO 4 sect 8(2)(f) &(q) ]
THE INQUIRY ? ESN

OBSERVATION

NO 3 sect 8(2)(e)& 13
TRAINING

NO 2 sect 8(2)(a)

SAFE WORK
PROCEDURES

.. R 50 000 and/or
ASSSSISSK/IENT .. 1 year imprisonment
.. per contravention

Geographical, Work, Articles, Substances,
Plant and Machinery. 50 .



Interventions

Department of Employment and Labour

3
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Department of
Employment and Labour

Section 29(1)(a) Inspection
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Department of
Employment and Labour

Improvement notice
Contravention notice
Prohibition notice
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Department of
Employment and Labour

Section 29(1)(a) Inspection
Recommend a prosecution
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If the employer's negligence
@& could have caused a serious
Injury to a person
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SECTION 38(2)

hat If your negligence caused an accident?

Employer
Negligence
Caused an accident
Person could have died
R100.000 or 2 years or both

sssssssssssssssssssssssssssssssss



toe oor nalatige optrede

Barbara Steynberg

‘N TEGNIKUS van Kempton
Park is tot twee jaar tronkstraf
gevonnis omdat hy verantwoor-
delik was vir 'n foutiewe brand-
blusser wat op 9 November 1994
'n man ernstig beseer het toe hy
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geskiet en hom in die gesig getref.
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ser by die skrootwerf gediens en
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OHS Amendment Bill

Enforces stricter health and safety
regquirements

Focusing more on risks than
hazards
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OHS Amendment Bill

Section 7
Health and safety policy

Health and safety management
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Health and Safety
management system

A co-ordinated, comprehensive set of
Interrelated or interacting elements to
establish occupational health and
safety policy and objectives to
optimally manage health and safety

What does it mean?
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Health and Safety
management system

It will be required to formalise health
and safety procedures with policies,
objectives and measurement tools.
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OHS Amendment Bill
Duties of the employer

Section 8(1)

An employer shall provide and maintain as
far as is reasonably practicable, a working

environment that is safe and without risk to
the health of his or her employees

Stays the same
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OHS Amendment Bill
Duties of the employer

Section 8(2)(a)

Conducting a workplace specific risk

assessment and thereafter developing
and implementing a risk management
plan in respect of every risk identified

By a competent person
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OHS Amendment Bill
Duties of the employer

Section 8(2)(a)

Ensuring that no work Is undertaken
unless the control measures contained
In the risk management plan, are
complied with
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OHS Amendment Bill
Duties of the employer

Section 8(2)(a)

Ensuring communication of the relevant
components of the Risk Management
plan to every employee

& \lraining Section 13 the same

sssssssssssssssssssssssssssssssss



Risk Management Plan

No definition!!!
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OHS Amendment Bill
Section 9(1)

Duty towards people other than your
employees

Ensure that the risk posed by identified
hazards to people other than those in the
direct employ, who may be directly affected,
are not exposed to hazards and the risk is
managed in line with the Risk Management
plan.
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OHS Amendment Bill

Section 14

General duties of employees at work
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Take care of
own health &
safety &
health &
safety of
others

] N
Section 14(b)

Cooperate
with
Employer’s
instructions

General Duties
of the Employee: Section 14

J

Section 14(c)

\

\f

Execute
lawful Health
and Safety
rules and

~N

i Section 14(e)
( Section 14(d) ] Report
{ 4 Incidents
Report &

unhealthy
ar?d ur?safe \accidents/
situations

\ /

R 50 000 and/or

kprocedures/

Kand the LAW/

1 year imprisonment
per contravention

OHS Bill
R1000 000 or three years
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OHS Amendment Bill
Reportable incidents

Section 24 No major differences
Section 24 (5)(a)

Provide the Department with incident
statistics on the first day of March..

Include statistics for contractors while
working on the site of the employer
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OHS Amendment Bill

Section 37A

Administrative fines

Do you know the new fines?
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Administrative fines Schedule 2

Codumni 1 Column 2
gactlon contravensd Mazlmur fing
T Health amnd Saflety polscy. Not a universal R 50 000
refUiresment.
19 [1); Health and safely commitbess R 50000

20 (21; An employer shall take the presonibsd R 50 400
steps to ensure that a health and safety
conmanities cormgles with the provisions of

section 19(4]
21; General prohibitions RS0 000
24(1k(2) Reporting of incidents R 25000

(25, Medical pracilianers Guty 0 Cooupesonal deesrss | 1 o0 000

293k Funchions of Inspeclors Trrree 3177 R 25 400

[ 30(6} Prohibiban Faikre by employer 1D nng Hoace | s 000
o the atiention af emolayees.




Column 1 Column 2
gecton undar which convicted Maximum fins and period of Impriscnment
ILLOGICALI
258 [Hum? 1 000 00l or 3 years mpnsorment
B Dutie= of employers 1o employess R 5 000 000 or 5 years Impriscnment

& Dutie=s of employers o non-employees

R 5000 000 or & years mpnsorment

10 Frrrt e Marulaciurers eic.

R 1000 000 or 3 years Impriscnment

(12 Fr? Listed Veork

B 1 OO0 D0 or & years Fmpnsorment

13 (hazard conversancy| 777

R 200 000 or 2 years Impriscnment

14 [Emplayees betier =tart =sang]!

R 1 000 000 or 3 years mmpnsorement

15 Interference | msuss

B 1 000 00 or 3 years mmpnsorment

(18 Duty ol 2 GEOT

FL 1 OO0 D0 o & years Fmpnsorement

17 (1); 17 (4)H & S Reps

1 000 000 or 3 years mprsorment

18 (3} facbtes for H & & Reps

R 1 000 000 or 3 years mpnsorement

2 zale of certain arbdes profebted

M (2} Irspecior my bermncade [ employer comply

31{ 18} Le=ser penalty for homicde 777

R 1 000 000 or 3 years Impriscnment

&4 s inucon

R & 000 000 or & years mpnsorement

A5 Dysgozre of Informeton

A 900N or dyears imprsonment

X7 Ters Sn2) nol compulsary G OO0 D0 or & years emprearement
&8 fences R 5 000 000 or & years mphsorment
40 Exemplions E 1000000 or 3 years mpnsorement

41 Acts nol afecied by agreements

1 000 000 or 3 years mpnsorement

_Eﬁ' fr=ter may promolppds requlaljl:nsﬁ?.’ _mwm rmpnsorrTend



What is your liability?

Someone died because of the injuries
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Culpable homicide

Wrongful
Negligent
Killing
Human being
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Could you be prosecuted for
Murder?
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Murder

Wrongful
Intentional
Killing
Human being
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Dolus eventualis

Your actions or omission could cause a
death of a person.....

You thought about the possibility....
Nevertheless, carried on...
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How will you feel?
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Compliance should never
be driven by fear!!!!
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--“you*see
my mum or
dad doing
something
unsafe please

stopyithem.




Thank you

Ernst van Biljon
ernstvb@legalcs.co.za
0834096944

Linkedin
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