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G OVERNMENT

GUARDIAN AD LITEMCIRCUIT C OURT

By Robert K. Lincoln, Esq. 
Law Office of Robert K. Lincoln, 
P.A.

Citizen involvement in the polit-
ical process is an essential part 
of democracy. Nowhere is that 

closer to home than voicing your 
opinions to your local government 
officials. While there are numerous 
ways to participate, one method to 
increase your involvement is to pay 
closer attention to your own city 
and county commission meetings. 
These local government meetings are 

A rewarding way to improve the lives of children

I want to be heard! Understanding city, county commission meetings
usually televised and available over 
the internet. You may have viewed 
local government meetings, but 
many attorneys (and most citizens) 
are not aware of the different rules 
(and their sources) governing these 
meetings. After reviewing this brief 
primer, you may feel better prepared 
to raise your voice on behalf of a 
client — or on an issue near and dear 
to your own heart.

State law sets parameters for how 
city and county commissions may 
take official actions. Section 125.66, 
Fla. Stat., governs public notice and 

By ROBERT L. YOUNG, Esq. 
Icard, Merrill, Cullis, Timm, Furen 
& Ginsburg, P.A.

Last month, Amanda King had a 
great article discussing the upcom-
ing guardian ad litem training on 

April 13, 2018. I would join her in 
strongly encouraging all attorneys 
to consider attending this training. 
As a family law guardian ad litem 
appointed in over a dozen cases 
since 2014, I have been fortunate 
to provide assistance for several 
families in crisis. Acting as a family 
law guardian ad litem has been the 

most meaningful experience of my 
career thus far. I am grateful to all 
of the people who encouraged me 
to become involved as a family law 
guardian ad litem, especially my 
firm of Icard Merrill for providing 
the opportunity for me to become 
involved early on in this program 
as well as the judges, attorneys, and 
families who entrusted me with their 
cases.

Judge Lee Haworth said it best 
and he says it often: Pro bono service 
is what distinguishes the practice of 
law as a profession rather than an 

Robert K. 
Lincoln, Esq. 
Law Office 
of Robert K. 
Lincoln, P.A.

Robert L. 
Young, Esq. 
Icard, Merrill, 
Cullis, Timm, 
Furen & Gins-
burg, P.A

Investiture Ceremony for  
the Hon. Renee Inman

Join us for the 
Investiture 
Ceremony for 
the Honorable 
Renee Inman 
on Friday, 
February 9, at 
4 p.m. in the 
Chips Shore 
Historical 
Courtroom at 

the Manatee County Courthouse. 
Reception to follow at O’Bricks Irish 
Pub, 427 12th St. W., Bradenton.

hearing requirements for county 
commissions, while § 166.041, 
Fla. Stat., governs the same for city 
commissions. While there are some 
differences, both require ordinances 
to be publicly noticed, read by title, 
and approved at an open meeting. 
There are separate notice and hear-
ing requirements for changes to 
zoning ordinances or maps. Resolu-
tions, which are actions of a limited 
scope and administrative in nature, 
are not subject to the same require-
ments. If an ordinance is adopted in 

Renee Inman

Bench-Bar conference registration coming soon 
Friday, May 
4th at the Hyatt 
Sarasota from 
8:30 a.m. to 3:00 
p.m.; Networking 
Social from 3:00 – 
5:00 p.m.

The 12th Judicial Circuit Bench 
Bar Conference remains the 
premier event for networking 

and socializing with colleagues and 
members of the judiciary, including 
the opportunity to earn CLE.

Here’s a sneak peek at this year’s 
topics:

1. Real Estate – Johnson v. Davis
2. Appellate
3. Employment/ADR

4. Civil Trial – Voir Dire
5. Adversarial T&E/Guardianship
6. Guardian Ad Litem
7. Judicial Panel

 We thank our sponsors!
Presenting/Platinum Sponsor: 

HBK CPA’s & Consultants
Gold Sponsors: Syprett, Meshad, 

et al.; Capital Protection & Inves-
tigations; Grossman Roth and 

Partridge
Silver Sponsors: Esposito Law 

Group; Mallard Law Firm
Bronze Sponsors: Bentley & 

Bruning, P.A.; Community Founda-
tion of Sarasota; Mack Law Firm, 
Chartered; Law Office of Andrea 
M. Johnson; Loftus Law; Maglio, 
Christopher & Toale; Law Office of 
Robert K. Lincoln, P.A.; Adams and 
Reese, LLP; Blalock Walters



Experience you can count on. 
Personal attention you deserve. 
A name you can trust... in your community.

• Aggressively represent the client, drawing upon nearly 
4 decades of trial experience. I will utilize my firm’s 
significant resources to obtain the very best possible 
outcomes and recoveries.

• I will thoroughly analyze each client’s unique situation, 
and ensure they fully understand their rights. I will 
then evaluate the most appropriate legal options with 
their best interests and personal goals in mind.

Please contact me at any time to 
discuss opportunities to work together. 
We appreciate your referrals.

When you need to refer personal injury cases that your firm does not 
handle, I can assure you that I approach each referral with the highest 
level of personal attention and that your attorney-client relationship  
will always be protected.

and the Very Best Legal Representation for Your Clients

*Florida Bar allows increased 
referral fees with Court approval.

My Personal Pledge: 

Experience.
Trust.

Personal 
    Attention.

30% Referral Fees*

Sarasota, Florida 34236 • 941.444.9601 • dandannheisser.com
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is fine, provided this was your goal, 
makes you happy, and aligns with 
your moral compass. Part of wellness 
and balance is taking a moment to 
check in with yourself and being 
intentional. I wish I had learned 
this 25 years ago when I started to 
practice! 

As for your Bar, the amazing 
Holly Lipps and your dedicated 
board of directors are doing a terrific 
job of moving the organization 
forward. However, we need you to 
be engaged. Please attend our general 
membership meetings and section 
meetings. Drop us a line about 
programs you would like to see or 
how we can help you in your prac-
tice. We are here for you!

As always, I love to hear from 
you on anything the SCBA can do 
to assist you in your practice or 
personal life. chip.gaylor@mgswlaw.
com 

Writing this column, I am one 
week into my return to the 
office after a 5-week vacation 

on the island of Bonaire. Never 
having taken that much time off at 
once, I was excited and nervous. I 
can now report that this was one 
of the best decisions I have ever 
made and is resulting in life altering 
changes. I lived in a small home and 
drove a beat up pick-up truck with 
four on the floor, and a radio with 
three stations. I fell in love with the 
simplicity! I also loved the fact that 
people on the island did not care 
where I lived, what I drove, or how I 
lived back in the States. 

As you approach your practice, 
take a minute and ask yourself what 
you are trying to accomplish in your 
life and how you want to be thought 
of and remembered. If you want to 
amass a great financial fortune and 
be thought of as a savvy and cunning 
attorney who took no prisoners, that 

SCBA NEWS

PERSONAL FINANCE

Keep life and practice in balance

W.E. Chip 
Gaylor, Esq.
Muirhead, 
Gaylor, 
Steves & 
Waskom, 
P.A. 

SCBA  
PRESIDENT’S 
COLUMN

Dedication ceremony for the 
Hon. Gilbert A. Smith, Sr.
The ceremony will take place on 

Friday, February 16, at 3 p.m. 

in the Manatee County Judicial 

Center, 2nd floor.

By SUSAN H. HINES, Esq.,  
Principal and Senior Vice President, 
Sabal Trust Company

“The number one problem in 
today’s generation and econ-
omy is the lack of financial 
literacy.”

 — Alan Greenspan

As the discussion around increas-
ing the federal estate tax credit, 
or eliminating the federal estate 

tax entirety continues, I often get 
asked how concerned I am about 
the future of the trust business. If 
there is no federal estate tax to be 
saved or avoided, would the need 
for long-term trusts still exist? In 
reality, as the unified tax exemption 
amount has crept up over the years, 
so has the number of trusts we have 
been appointed to administer. While 
many of these trusts continue to be 
centered around creating tax savings, 
and others created to care for a 
loved one with true special needs 
(i.e. physical or mental disabilities), 
the majority of documents that come 
across my desk are directly focused 

The importance of financial literacy reaches across generations
on providing continuing support for 
a family member or loved one. These 
family members and loved ones do 
not have the ability, knowledge, or 
common sense to manage financial 
assets. They often lack the personal 
restraint or integrity to use their 
wealth wisely for their own best 
interest and the best interests of their 
families. They simply lack financial 
literacy. 

Wikipedia defines financial 
literacy as “the set of skills and 
knowledge that allow an individ-
ual to make informed and effective 
decisions with all of their financial 
resources.” Simply stated, it is the 
ability to understand how money 
works in the world: how someone 
manages to earn or make it, and 
how that person then manages it to 
best meet current needs, while also 
saving and investing funds to meet 
future needs. It has been reported 
that three-fourths of American fami-
lies say that they live paycheck to 
paycheck and that only 50 percent 
of American families have more than 
three months’ worth of expenses 
saved. 

“Financial illiteracy is not an 
issue unique to any one popu-
lation. It affects everyone: men 
and women, young and old, 
across all racial and socioeco-
nomic lines. No longer can we 
stand by and ignore this prob-
lem. The economic future of the 
United States depends on it.” 
— President’s Advisory Council 

on Financial Literacy 

Throughout my 27-year career, I 
have witnessed first-hand that while 
many wealthy children learn how 
to spend their parents’ wealth, they 
have not acquired, by education or 
osmosis, the ability their parents 
or grandparents had to create or 
properly manage their own wealth. 
Despite all efforts to teach their 
children, many clients are frustrated 
by their children’s lack of discipline 
or focus. In lieu of taking the time 
or making the effort to teach their 
children or grandchildren the hard 
lessons, these grantors often turn to 
trustees to help guide and protect 
their loved ones, for their lifetimes, 

Susan H. 
Hines, Esq.,  
Principal and 
Senior Vice 
President, 
Sabal Trust 
Company

See FINANCE, Page 14



IANBLACK
R E A L E S T A T E
THE PLACE FOR SPACE

A trusted resource 
for commercial real estate

IAN BLACK REAL ESTATE
1 S. School Ave., Suite 600,  Sarasota FL 34237 www.ian-black.com

FOR LEASE

Range of Sizes

Elegant Lobby

Management
Onsite

Parking Garage

941.906.8688

FOR SALE

Range of Sizes

Ample Parking

Convenient Site
in Municipal 

District

www.sarasotalitigator.com 

The Docket is a publication of the 
Sarasota County Bar Association. All 
articles printed herein are the property 
of the Sarasota County Bar Association 
and may not be reprinted without 
permission.
PUBLISHER: SCBA Executive Director 
Holly Lipps

EDITOR: Daniel L. Tullidge, Esq., Williams, Parker, Harrison, 
Dietz & Getzen, P.A. 
DESIGN AND EDITORIAL CONSULTATION: Peter M. Gentile, 
petermichael associates
The Docket encourages submissions of interest to SCBA 
members. Contact the SCBA office via e-mail (scba@
sarasotabar.com) or phone (861-8180) for further 
information. The Docket is published 10 months a year. 
Deadline is the first Friday of the month preceding the month 
of publication.
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YOUNG LAWYERS DIVISION

Applications have started rolling 
in for the Sarasota County Bar 
Association’s swearing-in at the 

United States Supreme Court. As a 
reminder, there are only 30 spots 
for the trip and it’s clear members 
had it on the top of their “to do” 
list at the start of the New Year. A 
brief schedule of events is included 
below. Following is the information 
to apply.

Application for admission  
due to the SCBA by March 1
Submit your Supreme Court of 
the United States Application for 
Admission to Practice to Erin Christy 
(not the Court) by March 1. Please 
mail or hand deliver applications to 
Erin Christy, c/o Williams Parker, 
200 S. Orange Avenue, Sarasota, FL 
34236. 

Please note the following 
items are required: (1) a personal 
statement, (2) a certificate of good 
standing from the Florida Supreme 
Court (not The Florida Bar), and 
(3) an Application for Admission to 

Practice. Also required is a check 
for $200, made payable to the 
Sarasota County Bar Association, 
that must accompany your 
application to reserve your spot. 

The application must be typed 
and printed out online, and is 
available at this link — https://www.
supremecourt.gov/filingandrules/
supremecourtbar.aspx 

All signatures on the second 
page of the application (applicant 
and sponsors) must be original and 
must be on the same page. We will 
arrange for sponsors if you do not 
have two of your own, so please 
submit even if you do not have 
sponsors.

We must receive your full 
application, $200 court application 
fee, and $50/person breakfast ticket 
fee, for your spot to be reserved. 
One check for all fees is acceptable 
and must be made payable to the 
Sarasota County Bar Association.

Absolutely no applications will 
be accepted after March 1.

SCBA’s swearing-in at the U.S. Supreme Court

Erin H. 
Christy, Esq. 
Williams, 
Parker, 
Harrison, 
Dietz & 
Getzen, P.A

YLD  
PRESIDENT’S 
COLUMN

Hotel accommodations

A block of rooms is available at The 
Mayflower Hotel, 1127 Connecticut 
Ave NW, Washington, D.C. 20036, 
for Friday, Saturday, and Sunday, 
May 11, 12, and 13. For reservations 
call (202) 347-3000 and mention 
Sarasota County Bar Association 
room block. Rooms are limited.

Guest policy
Each admittee is guaranteed ONE 
guest in the courtroom during 
the actual swearing-in; however, 
unlimited guests are permitted at all 
other activities.

We will not be hosting a formal 
dinner on Sunday evening. However, 
we will host a pre-trip orientation 
in April and have plenty of 
recommendations for you!

For any additional questions, 
please feel free to contact us at: 
SarasotaBarSwearingIn@gmail.com 
or telephone Erin Christy at (941) 
366-4800.

Schedule of events —  
more details to follow!
n  Saturday, May 12, 5:30 p.m., Rooftop reception 

overlooking the National Mall, hosted and spon-
sored by Maglio Christopher & Toale.

n  Sunday, May 13, Dinner on your own. A formal 
group dinner will not take place.

n  Monday, May 14, 8 a.m. – 11 a.m., Meet in lobby at 
7:45 a.m. for travel by Metro or taxi to the United 
States Supreme Court OR meet in front of the 
USSC building toward the left side of the plaza by 
8:15 a.m. We will enter the courthouse (bring ID) 
as a group. Our group will be escorted to a confer-
ence room for full breakfast ($50/person). 
 The admittees will be escorted to Court at 
approximately 9 a.m., with guests to follow in a 
separate group. Each admittee will receive one 
guest ticket for a guest to be escorted to Court. 
If additional guests are attending breakfast, they 
will remain in the conference room.  
 When Court adjourns, admittees and guests 
will return to the conference room for a photo 
opportunity with the Justices, if any are available. 
An optional brief tour of the Supreme Court will 
follow.



Can the law firm you refer your Personal injury 
Cases to answer yes to these 10 questions?

 1.  Does the attorney try cases several times each year?

 2.  Does the attorney have the ability to show you recent trial results?

 3.  Does the attorney have over 20 years of experience working for the 
insurance companies so that they have gained an insight into how to 
oppose and/or sue the insurance companies? 

 4.  Is the attorney Board Certified in Civil Trial Law?

 5.  Is the attorney AV rated by Martindale Hubbell?

 6.  Does the attorney have the financial strength to take on significant 
injury cases?

 7.  Is the attorney located in the 12th judicial circuit?

 8.  Will the attorney pay you a referral fee in accordance with the rules 
regulating the Florida Bar on every case no matter how big or small?*

 9.  Is the attorney available to speak with you at any point during the 
referral to give you status updates as you request?

10.  Is the attorney willing to take on challenging cases that other law 
firms or attorneys may not be willing to handle or would turn down 
due to the amount of work involved?

refer your Cases to the mallard law firm, beCause 
our answer to these 10 questions is yes.

damian mallard, esq.
Mallard Law Firm, P.A.

889 North Washington Blvd.

Sarasota, Florida 34236

(P) 941-952-1682

www.MallardLawFirm.com

*Rules regulating the Florida Bar permit a 25% referral fee 
without any involvement of the referral attorney other than 
making the introduction to the client. Any additional fees 
require court approval and involvement of the referring 
attorney in the handling of the personal injury matter.

MEDIATION
JAMES ROLFES & GARY LARSEN

BOARD CERTIFIED TRIAL ATTORNEYS

Let our 70+ years of Litigation Experience work for you.
We are available to mediate in all areas of civil litigation throughout

Southwest Florida. We have state-of-the-art conference facilities
centrally located at our Fruitville Road Sarasota office.

James Rolfes
Certified Circuit Civil Mediator
Profile Page:
dglawyers.com/attorneys/a-james-rolfes
Contact Layne to Schedule
941.552.4602 

Gary Larsen
Certified Circuit Civil & Federal Mediator

Profile Page:
floridamediators.org/gary-larsen

Contact Carol to Schedule
941.552.4606

DICKINSON & GIBBONS, P.A.
ATTORNEYS AT LAW

Established 1937
Gateway Professional Center

401 N. Cattlemen Road, Suite 300
Sarasota, Florida 34232

941.366.4680
To advertise in the Docket, please see the rate card at the Bar’s 

web site, sarasotabar.com, or call the office at 941-861-8180.

Your ad here
reaches the movers and shakers in Sarasota’s 
legal community. Call today to get your firm or 

business in front of our elite readership.



 The Docket · February 2018 7

SECURITIES LAW

By DREW CLAYTON, Esq. 
Icard, Merrill, Cullis, Timm, Furen 
& Ginsburg, P.A.

When a client walks into your 
office and asks whether there 
is any way to recover broker-

age firm investment losses, one of 
the first questions that needs to be 
answered is whether those losses 
resulted from unsuitable investment 
advice. But, what exactly makes 
investment advice unsuitable?

The answer depends not only 
upon the types of investments clients 
have made, but also upon their 
particular financial circumstances 
and needs. In the 30 years that I 
have been practicing law, unsuitable 
investment advice has been at the 
forefront of claims brought against 
brokerage firms. In that span of time, 
I have been involved in hundreds of 
cases on behalf of customers who 
received negligent — and sometimes 
outright fraudulent — investment 
advice.

All securities brokerage firms are 
members of the Financial Industry 
Regulatory Authority (FINRA). 
FINRA is a private corporation that 
acts as a self-regulatory entity in the 
securities industry. FINRA adopts 
and enforces rules that ensure the 
investing public can invest with the 
confidence that their best interests 
are being protected. At the risk of 
stating the obvious, if investors 
lacked that kind of confidence, then 
the investment markets could not 
function. 

FINRA Rule 2010 defines the 
fundamental guiding principle. It 
states, “[a] member, in the conduct 
of its business, shall observe high 
standards of commercial honor 
and just and equitable principles of 
trade.” Although a myriad of rules 
are intended to enforce this princi-
ple, FINRA Rule 2111, known as 
the “suitability rule,” specifically 
addresses the importance of appro-
priate investment advice:

A member or an associated 
person must have a reason-
able basis to believe that a 
recommended transaction or 
investment strategy involving a 
security or securities is suitable 
for the customer, based on the 
information obtained through 
the reasonable diligence of the 

member or associated person 
to ascertain the custom-
er’s investment profile. A 
customer’s investment profile 
includes, but is not limited 
to, the customer’s age, other 
investments, financial situ-
ation and needs, tax status, 
investment objectives, invest-
ment experience, investment 
time horizon, liquidity needs, 
risk tolerance, and any other 
information the customer may 
disclose to the member or 
associated person in connec-
tion with such recommenda-
tion.

Customer cases against broker-
age firms and their employees are 
almost always arbitrated because 
of customer agreements that are 
required when accounts are opened. 
Most of those arbitrations occur 
through an arbitration forum 
administered by FINRA. According 
to November 2017 FINRA statis-
tics, 3,137 cases were filed against 
brokerage firms by customers. Of 
those, unsuitable investments were 
alleged in 1,439 cases. Not surpris-
ingly, other common law causes of 
action, including breach of fiduciary 
duty, negligence, misrepresentation, 
and failure to supervise, were also 
commonly alleged. Statutory claims 
may also be asserted. However, 
in my experience, if a client’s case 
evidences a violation of the suitabil-
ity rule, the other causes of action, 
whether based on common law or 
a violation of the Florida Securities 
Investors and Protection Act, Flor-
ida Statutes § 517.011, et seq. (the 
Florida Securities Act), are often 
easier to prove.

It is clear under Florida law 
that unsuitable investment advice 
constitutes a violation of the Florida 
Securities Act’s anti-fraud provi-
sion, Florida Statute § 517.301. 
Newsom v. Dean Witter Reynolds, 
Inc., 558 So.2d 1076, 1077 (Fla. 
1st DCA 1990). Moreover, Florida 
courts have taken the position that 
the violation of a securities industry 
standard of practice is non-conclu-
sive evidence of negligence. Dean 
Witter Reynolds v. Hammock, 489 
So. 2d 761, 767 (Fla. 1st DCA 
1986).

In order to determine whether 
the investment advice is unsuit-

‘Unsuitable investments’ put brokers at risk 
able, we look for certain red flags. 
For example, if an elderly client’s 
portfolio shows a high percentage 
of volatile stocks, or an excessive 
amount of trading that has resulted 
in losses, that may be evidence of 
unsuitability. But, if that same client 
is a retired finance professor worth 
several million dollars, with many 
years of investment experience, or 
whose losses, while significant, make 
up a relatively small percentage of 
that client’s overall net worth, there 
may not be a suitability claim at all. 
That is because, in this brief exam-
ple, the investor’s financial situation 
and investment experience evidence 
an ability to understand the risks 
presented by the investment advice 
and the financial wherewithal to bear 
the risk of loss.

Needless to say, an important part 
of evaluating a prospective client’s 
case is a detailed examination of 
their educational and work history, 
a careful review of their investment 
experience and their financial situ-
ation. Assuming our prospective 
client is not a wealthy retired finance 
professor, we then look for other 
indicia of unsuitable investment 
advice. For example, we determine 
whether an investor’s portfolio lacks 
appropriate diversification in terms 
of asset classes (e.g., stocks, bonds, 
cash equivalents, real estate). We 
also investigate whether the portfo-
lio’s risk was improperly exacerbated 
by the presence of margin (i.e., lever-
aged investments), risky options, etc.

Over the years, I have represented 
quite a few investors who have had a 
high concentration of variable annu-
ities with high surrender charges or 
non-trading real estate investment 
trusts (REITS) or limited partner-
ships that have not only lost a great 
deal of money but that also resulted 
in a lack of liquidity. In other cases, 
clients have retired with a large stock 
position in their former employer, 
but the brokerage firm has failed to 
provide appropriate advice regarding 
diversification and/or hedging of the 
portfolio.

Frankly, there is not room in this 
brief article to describe the many 
ways in which unsuitable invest-
ment advice can arise. Suffice to say, 
it sometimes takes a good deal of 
time to determine whether or not a 
prospective client has a viable case 

Drew Clayton, 
Esq. 
Icard, Merrill, 
Cullis, Timm, 
Furen & Gins-
burg, P.A.

See INVESTMENTS, Page 9



Norman 
Vaughan-Birch
· Florida Supreme Court-certified mediator  
·  Florida Bar Board-certified in civil trial and 
business litigation 

The mark of a an effective 
mediator is the ability to 

find solutions to a dispute that 
the parties have not explored. 
Norman Vaughan-Birch has 
put that philosophy to work in 
40 years of resolving the most 
complex disputes as a trial 
attorney and mediator. Put 
his experience and expertise 
to use the next time you need a mediator. You 

will find that effective mediation 
can be cost-effective, too.

Mediation 
“outside the box”

MediationOutsideTheBox.com · 941-364-2405 
240 s. pineapple ave., 6th floor, sarasota fl 34236

Brannock & Humphries
 is pleased to announce that former

Second District Court of Appeal Judge

DOUGLAS A. WALLACE  
joined the firm  

on November 8, 2017.

A P P E L L A T E  L AW  |  T R I A L  S U P P O R T

Tampa |  Tallahassee |  Sarasota

bhappeals.com
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G OVERNMENT

nity to comment on every item on 
the agenda, regardless of whether 
it is scheduled for a public hearing. 
Local procedures or the chair may 
control the time allotted for public 
comment, and the usual practice is 
to limit public comments to three 
or five minutes per person. Every 
commission meeting now includes 
“open to the public” sections to 
allow public comment on matters 
that will not be subject to a public 
hearing — including those items on 
the consent agenda. 

City or county charters or ordi-
nances may also provide proce-
dures for commission meetings 

and actions. Municode (municode.
com) publishes the charters and 
codified ordinances for Sarasota 
County, Manatee County and most 
of the municipalities located in the 
counties. There may be separate 
procedures based on the type of 
hearing or item under consideration. 
Longboat Key adopted Robert’s 
Rules of Order by ordinance as 
the procedural rules governing 
commission meetings, but most 
local governments authorize the 
commission to adopt its own rules 
of procedure. If you have questions, 
check the relevant local government 
website first. If you cannot locate 
the information you seek, contact 
the city clerk’s office (in cities) or the 
individuals in the Clerk of Court’s 
office (in counties) who handle 
“board records.” 

Most of the local government 
commission chambers have technol-
ogy available to display a Power-
point or other electronic documents 
(either from your computer or 
bringing a USB drive). Most also still 
have the ability to project from a 
paper document (an ELMO or simi-
lar). Visual aids can be extremely 
effective in establishing a point. If 
you have materials to hand out at 
the meeting, be sure to bring copies 
for each commissioner, the clerk, 
the commission attorney, a staff 
member, and at least one for any 
opposing party. 

Note that most local commis-
sions have adopted “civility codes” 
of conduct for meetings, and most 
require speakers to fill out a card, 
identifying themselves, the item they 
intend to address, and their agree-
ment to the civility code. Sometimes, 
the speaker must affirm the truth-
fulness of any testimony before the 
commission. Abiding by the highest 

Continued from Page 1

Continued from Page 7

violation of these statutes, it is void. 
Florida’s “Sunshine Law,” found 

at §§ 286.0105-286.021, Fla. Stat., 
imposes additional requirements on 
commission meetings. Meetings must 
be open to the public. There must be 
reasonable notice of a meeting, even 
though the agenda may change at the 
meeting. Where executive or “shade” 
meetings are authorized, they are 
subject to separate notice and proce-
dural requirements. Minutes must be 
taken and promptly recorded, and 
made available for public inspection. 
A citizen can sue to set aside any 
action taken in violation of these 
requirements, and can be awarded 
attorneys’ fees if successful. 

Locally, agendas for commission 
meetings are posted in the city or 
county hall and on the local govern-
ment website, usually four to five 
days in advance of the hearing. 
Generally, the website version of the 
agenda includes links to staff reports 
or other materials the commission 
will consider at the meeting. These 
website links are a valuable source 
of detailed information for citizens 
to become more informed about the 
issues decided by their local govern-
ment bodies.

While one might think every 
issue presented to a commission 
requires a public hearing (a hearing 
where public comment is taken) and 
action by either an ordinance or a 
resolution, many are purely admin-
istrative or proprietary actions that 
are resolved on a motion. Large 
numbers of items often appear on a 
“consent agenda,” and are approved 
together (with reading of the titles of 
any resolutions or ordinances). The 
minutes of the meeting may be the 
only written evidence of the commis-
sion’s action. 

Until recently, Florida’s statutes 
did not require commissions to allow 
public comment unless a statute, 
charter provision, or ordinance 
required a public hearing. In 2013, 
the Legislature adopted § 286.0114, 
Fla. Stat., which requires commis-
sions to give members of the public 
“a reasonable opportunity to be 
heard on a proposition” before final 
action by the commission. While the 
statute does not apply in emergen-
cies, to ministerial acts, to quasi-ju-
dicial actions, or where a “shade” 
meeting is authorized — it generally 
gives citizens the right and opportu-

GOVERNMENT

INVESTMENTS

standards of civility in your presen-
tation is always advisable.

If the matter is quasi-judicial, 
it gets complicated quickly. One 
must present evidence of stand-
ing and must raise any objections 
on the record. At quasi-judicial 
hearings, speakers should submit 
written objections and documents 
establishing standing (deeds, maps, 
studies) to the relevant staff or to 
the commission’s clerk seven to 10 
days before the hearing, assuring 
the material is placed in the “board 
packet” received by the commission-
ers. Florida caselaw on establishing 
standing can be tricky and making 
an appropriate record for an appeal 
is difficult business. If you plan to 
appeal an adverse quasi-judicial 
decision, it is always best to engage 
an attorney knowledgeable about 
not only appeals, but also the partic-
ular subject matter at issue. 

Healthy democracy at the local 
level requires the representation of 
all relevant groups and interests. 
Legitimate decision-making requires 
more than input from the extremists 
on either side of an issue. Citizens, 
either individuals or as part of 
groups or organizations interested 
in particular causes, should not only 
weigh in on issues that negatively 
impact them, but should also make 
efforts to vocally support actions 
having positive impacts on their 
community. Let your voice be heard 
— or better yet, usher in 2018 by 
leading a group of voices on an issue 
involving positive change in your 
community.

Healthy 
democracy at 
the local level 
requires the 
representation 
of all relevant 
groups and 
interests. 
Legitimate 
decision-making 
requires more 
than input from 
the extremists on 
either side of an 
issue. 

against a brokerage firm.
In closing, it is important to note 

that the “suitability rule” applies 
only to brokerage firms. It does 
not apply to registered investment 
advisors, although a similar duty 
to act in a customer’s best interests 
can apply through the Investment 
Advisers Act of 1940, ERISA-related 
fiduciary duties, common law stan-
dards of conduct generally applied to 
investment advisors and, in the case 
of trusts, the Prudent Investor Rule, 
Florida Statute § 518.11. 

If you have any questions about 
this topic or would like to have a 
client’s case reviewed, please feel free 
to call.
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SOUTH C OUNT Y DIVISION

Wine social, sporting clays, and ‘We Are Sarasota’
I hope this article finds everyone 

settling in to 2018. There were no 
South County Division activities in 

January, but with the hubbub of the 
holidays and new year behind us it’s 
time to start things back up for our 
Division. Hopefully those resolutions 
are still going strong. 

Our first event in 2018 is our 
Wine Social on February 8. If you 
are reading this before the 8th, then 
there is likely still time to sign up. 
It’s a free event, so RSVP and join 
us for a glass of wine and some 
appetizers at Venice Wine and Coffee 
Company. 

March 2 is the day of our 
Sporting Clays Event. For most this 
event needs no introduction, but 
for the uninitiated this is one of our 
most unique and memorable outings. 
Clear your calendar and plan on 
spending the afternoon at the 
Sarasota County Gun Range. Things 
start off with a barbecue lunch, and 
then proceed to the sporting clays. 

If you have never tried sporting 
clays before, then allow me to 
explain. Many liken sporting clays 

Dan 
Policastro, 
Esq. 
The Law 
Office of Dan 
Policastro, 
P.L.

SOUTH COUNTY 
PRESIDENT’S 
COLUMN

to “golfing with shotguns.” Instead 
of a standard trap and skeet field, 
sporting clays is hosted in a natural 
setting with a dozen or so “holes” 
(stations) designed to mimic the 
unpredictability of live quarry 
shooting. We break up into groups 
of four, and travel the course by 
golf cart. Each station is unique, 
requiring you to adapt to the 
varying trajectories, angles, speeds, 
elevations, and distances of the 
course. 

No experience or equipment is 
required besides safety glasses, and 
the range officers on site provide a 
full safety briefing and one-on-one 
coaching if you need it. It’s designed 
for shooters of all skill levels. If you 
have never tried this one before, then 
please consider joining us on March 
2. 

I would also like encourage everyone 
to attend “We Are Sarasota” on 
April 30. This is a special event 

hosted by the SCBA’s Diversity 
Committee. The Diversity Commit-
tee’s mission is to make the legal 

community in Sarasota County more 
inclusive, and to inspire the children 
in our county to consider a career 
in the legal field. Sarasota County 
attracts a lot of outside talent, but 
sometimes the best talent, with the 
deepest ties to the area, is in our own 
back yard. That’s the idea behind the 
Diversity Committee. 

For “We Are Sarasota” the 
Diversity Committee has partnered 
with the Westcoast Black Theatre 
Troupe and Booker High School 
to bring a powerful multimedia 
event showcasing the cultural 
history of the Sarasota County legal 
community. The proceeds help fund 
scholarships to bring 600 students 
from all over Sarasota County, 
including South County, to the event 
free of charge. If you can’t make 
it, you can always donate. Google 
“We Are Sarasota” and the first link 
that appears should direct you to an 
EventBrite page that allows you to 
sign up and donate.

That’s all for February. I hope to 
see everyone at our upcoming events.

The 8th Annual Sporting Clays Event 

will be held on Friday, March 2, at 

the Sarasota Gun Club. Lunch and 

registration begins at 11:30 a.m., and instruction 

and shooting starts at 1 p.m. Your registration 

includes a BBQ lunch, shotgun rental, 50 clay 

targets, two boxes of ammunition and safety 

orientation. If you 

are a beginner, 

instruction will 

be available. 

Join us for a fun afternoon out of the office — 

spouses and guests are welcome! See enclosed 

registration flyer.

Attorney, get your gun! Sporting Clays Event is about to launch again
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Improved interface  
for recording app
Access to Recorded Records will have a new public 

interface in the next month. The recording appli-
cation was implemented on May 5, 2014, and the 

access module to the application seemed a bit more 
cumbersome than what this office wanted to offer to its 
customers. Many of the vendors that provide a public 
records access component to their software develop it 

with an effort toward complying 
with varying regulation and practice 
throughout the country. 

Public access to records via elec-
tronic means has been a long-stand-
ing service that this office has 
provided without cost to those who 
choose to view records. To that 
end, efforts have been under way to 
simplify access by minimizing the 
number of clicks it takes to locate 
and print a document.

After an in-house redesign, the 
changes were tested with a few 
super-users in our community. Thank 
you to all who participated. That 
test period revealed opportunities 
to make further improvements. I’m 
proud to announce that the changes 
have been made and we are in our 
final stage of testing. You can expect 
to see the changes implemented by 

the end of February.
I hope everyone had a safe holiday and is looking 

forward to great things in 2018.

SECTION NEWS

DIVERSIT Y C OMMITTEE

CLERK’S C ORNER

CLERK’S 
CORNER

Karen E. 
Rushing 
Clerk of Court 
and County 
Comptroller

ELDER LAW SECTION
Chair: Neil T. Lyons, Esq., Boyer & 
Boyer, P.A.

Marijuana and aging clients
Please join the Elder Law Section 
on Thursday, February 15, for “Go 
Ask Alice, I Think She’ll Know: 
Medical Marijuana and the Elderly 
Client.” Dr. Barry Gordon will give 
a comprehensive lecture focused 
on the capacity of elderly clients to 
make informed decisions regarding 
estate planning; end of life deci-
sions; misconceptions related to the 
use of medicinal marijuana, and 
whether gradual potency increases 
will cause a corresponding change 
in the elder law client’s capacity, 
and if so, whether such changes can 
be considered medically substantial. 

The luncheon will be held at 
Michael’s on East from noon to 
1:15 p.m. CLE credits have been 
applied for. 

SOLO/SMALL FIRM SECTION
Chair: Jeanne M. Bennett, Esq., 
O’Brien & Bennett, P.A.

Satisfy your appetite for info at 
solo practitioners’ lunch 
Join us for a Brown Bag Lunch 
on Wednesday, February 7, for 
an open discussion regarding the 
issues facing solo practitioners. 
For instance, how do you find a 
short-term legal assistant when your 

assistant has an extended absence, 
such as maternity leave? What are 
the pros and cons of electronic data 
storage systems such as MyCase and 
Clio? Is your office truly paperless, 
and, if so, how are you successfully 
accomplishing that? 

The meeting will begin at 12 
p.m. at the law office of Sherry Ellis, 
P.A. (1834 Main St.). If you have a 
burning question, please bring it to 
the lunch and let’s try to come up 
with some answers!

CIVIL TRIAL SECTION
Interim Chair:  Austin Eason, 
Wicker Smith O’Hara McCoy & 
Ford P.A. 

Avoiding the Pitfalls of the Digital 
Era: E-discovery, Preservation and 
Other Technological Issues
Come join the Civil Trial Section 
on Wednesday, March 7, 2018 for 
a panel discussion with attorney 
Douglas Cherry, Shumaker, Loop & 
Kendrick, LLP and Jeff Birnbach, 
Sylint Group on emerging e-dis-
covery rules. Topics will include: 
how has the e-discovery landscape 
changed over the past several years, 
what happens if you don’t designate 
the format, ethical obligations and 
competency issues, and challenges 
of the cloud. CLE has been applied 
for.  

The meeting will be held from 12 
noon to 1:00 p.m. at The Francis. 

By Chief Judge Charles E. Williams

On Tuesday evening January 10, 
2018 at Booker High School’s 
VPA Theatre, in celebration of 

the birthday of Dr. Martin Luther 
King, Jr., the Booker High School 
Law Academy and the SCBA 
Diversity and Inclusion Committee 
held the third annual Dream Big: 
Civil Rights and Social Justice Event. 
The event also featured Dr. Brook 
Bello, who has lectured nationally 
on issues of gender equality, human 
trafficking and social justice. This 
event also featured performances and 
tributes by Booker Law Academy 
students and the Booker High School 
VPA.

The SCBA Diversity and Inclusion 

Committee sponsored an essay 
contest in conjunction with the 
event which awarded $500, $250 
and $100 scholarships to the first, 
second, and third place winners. The 
high school of each winner received 
a matching monetary contribution.  

The winning essay was read by 
Grace Hu of Pine View School. The 
essay answered the question, “How 
can you lead others to impact our 
culture and society for civil rights 
and social justice?”

The event was well attended by 
students, teachers, school board 
members and the public.  The entire 
evening was inspiring for all pres-
ent.  Please save the date for the 
next event to be held on January 19, 
2019.

Third annual Dream Big: Civil Rights and Social Justice Event
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FINANCE
Continued from Page 3

NEWS OF NOTE PERSONAL FINANCE

CLA SSIFIED ADS

n The American Institute of Family 
Law Attorneys has recognized the 
exceptional performance of family 
law attorney Colleen Norman as 
2017 10 Best Family Law Attorney 
for Client Satisfaction. The AIOFLA 
is a third-party attorney rating orga-
nization that publishes an annual list 
of the Top 10 family law attorneys 
in each state. Attorneys who are 
selected to the list must pass a rigor-
ous selection process, based on client 
and/or peer nominations, thorough 
research, and AIOFLA’s independent 
evaluation. 

n Marital and Family Law attor-
ney Amanda King has been named 
a partner in the Sarasota law 
firm of Syprett, Meshad, Resnick, 
Lieb, Dumbaugh, Jones, Krotec & 
Westheimer, P.A. Attorney King 
joined Syprett Meshad in 2010, and 
focuses her practice on assisting 
clients in a wide variety of marital, 
divorce, alimony, child custody, 
paternity, child support, and domes-
tic violence issues. Her practice 
includes litigation, uncontested 
divorce and parenting plan agree-
ments, mediation, and collaborative 
family law. 

from their lack of knowledge and 
poor decision-making skills. To 
their defense, there has not been 
a focused, consistent effort in our 
educational systems to teach our 
children money matters. This has 
been a topic that was expected to be 
taught in the home. The problem is 
that many adults are also financially 
illiterate, so the lack of knowledge 
has been perpetuated over time. 

The issue of widespread financial 
illiteracy came into clear focus 
during the Great Recession when 

our obsession with debt and the 
dangers of easy access to money 
were magnified. We ended 2016 with 
$89.2 billion in new credit card debt, 
the highest since 2007. Unfortu-
nately, this number only continues to 
grow. There is no shortage of statis-
tics to illustrate that we need to do 
something now to help future gener-
ations avoid money-management 
pitfalls and stop the burgeoning debt 
crisis in America. That our children 
are permitted to drive, vote and even 
parent while not knowing the differ-
ence between an asset and a liability, 
or on an even more basic level, a 
want versus a need, is disheartening. 
How many young people, or even 
adults today, could answer simple 
questions on the fundamentals of 
credit card debt, the importance of 
maintaining a strong credit score, 
the differences among car or health 
insurance programs, the principals 
of the stock market or the respon-
sibilities and expenses behind home 
ownership versus renting? The 
ability for our children to survive 
in today’s complex economy and 
to compete on a global scale hinges 

EMPLOYMENT
Litigation Associate - The Sarasota office of 
Adams and Reese LLP is seeking a Litigation 
Associate with 3-5 yrs experience. Experience 
in real estate litigation/construction required. 
Top academics, writing skills, strong work 
ethic required. Demonstrated legal research 
and writing proficiency required, along with 
strong analytical skills. Must be licensed to 
practice law in the state of Florida and in 
good standing in the jurisdiction. Competitive 
salary/benefits offered. Send resume in 
confidence to brittany.dunton@arlaw.com.
Sarasota Commercial Litigation Attorney 
- National complex litigation firm seeks 
to hire a civil litigation attorney to join its 
commercial litigation team in its Sarasota 
office. Experience related to commercial 
or construction litigation is a plus, but not 
required. Candidate must have excellent 
research, writing, and advocacy skills. Please 
submit resume to hiring@mctlawyers.com. All 
responses will be treated with confidentiality.

MEMBERSHIP

The following represents each new member’s name, law school, year of 
admission to The Florida Bar, and law firm association.

n  Ashley Fromm: University of Florida; 2016; Walters Levine Klin-
gensmith & Thomison, P.A.

n  Retley Locke: Stetson University College of Law; 2007; Locke Law

n Alex Roe: University of Florida; 2016; Shuts & Bowen, LLP

Welcome, new members! 

Have you or a member of your firm 
achieved professional recognition? Have 
you hired a new attorney? Any other 
news of note? If so, we would like to 
hear about it. Email your “News of Note” 
items to scba@sarasotabar.com.

on their access to financial literacy 
education. 

The good news is that our chil-
dren and many adults are craving 
this knowledge, and there are many 
wonderful organizations focusing 
their efforts on this cause. The recog-
nition of the importance of this topic 
has resulted in discussions at every 
level, from the Federal and State 
Governments, to local school boards 
and not-for profits. Many organi-
zations are developing programs 
directed toward whole family 
education, helping provide parents 
with the knowledge and materials 
they need to teach themselves and 
their children about money matters. 
I would encourage you to support 
local programs such as Junior 
Achievement, and to explore some of 
the resources available to you online 
including www.mymoney.gov; www.
myfloridacfo.com/mymoney; www.
Practicalmoneyskills.com; www.finan-
cialeducatorscouncil.org; National 
Endowment for Financial Education 
(www.nefe.org) and www.jumpstart.
org.

Do I think this increased focus 
on financial literacy education will 
decrease the number of trusts coming 
across my desk for administration? 
I would hope that it might, over 
time. However, there is also sadly 
an increasing number of children 
and adults afflicted by the disease 
of “affluenza” who may be unable 
or unwilling to apply this financial 
knowledge to their own lives. Addi-
tionally, there are many more who 
have succumbed to substance abuse 
and other addictions that are affect-
ing far too many of our youth. These 
subjects are each worthy of their 
own focus and discussion.

The problem 
is that many 
adults are also 
financially 
illiterate, so 
the lack of 
knowledge has 
been perpetuated 
over time.

Please “like” our 
Facebook page 
to receive future 
updates and 
photos by click-
ing here: www.
facebook.com/
SarasotaBar



 The Docket · February 2018 15

SCBA NEWS

occupation. I entered the practice of 
law instead of pursuing any other 
career because I was convinced by 
my parents that attorneys are the 
ones in the best position to help 
people during some of the most diffi-
cult times of their lives. I see exam-
ples of this every day as a family law 
attorney. I believe our job as family 
law attorneys is to help people in 
crisis see the light at the end of the 
tunnel and get them there so they 
can move on with their lives.

However, attorneys may not 
always be in the best position to 
help a family during difficult times. 
During a high-conflict custody case, 
nothing can be taken for granted, 
especially the statements made by 
either party when they are highly 
antagonistic towards one another 
and their child or children are on 
the line. Let’s take an example not 
grounded in any specific case: two 
parents are getting divorced and 
their only source of contention is 
their ten-year-old child. The parties 
are highly emotional whenever the 
child or the other party is discussed, 
including in Court. Every disagree-
ment becomes a tectonic struggle 
over the child despite the best efforts 
of the parties’ attorneys. The most 
recent issue brought before the Court 
is the middle school that the child 
should attend now that the child has 
graduated from elementary school. 
Mom wants to keep the child in 
the school district where the former 
marital home is located, while Dad 
wants to relocate the child to the 
school district where he is now 
living. The parties’ characterization 

of the school that the child currently 
attends are wildly different: is the 
child highly engaged in school, e.g., 
does the child have friends, inter-
ests in after-school activities, good 
relationship with teachers, etc. The 
Court believes that both parties want 
what is best for the child, but how 
can the Court make an informed 
decision about the child’s best inter-
est? Neither party will be able to 
bring the child’s teacher into Court. 
School records could be used by 
either side to support their conten-
tions. These situations boil down 
to the parties’ conflicting represen-
tations. Due to the emotions of the 
parties, it can be incredibly difficult 
for attorneys to present the evidence 
in a clear and concise manner for 
the court, which of course makes 
the fact-finder’s job more difficult 
than usual. This is what I consider a 
perfect setup for a family law guard-
ian ad litem to enter and assist.

I believe that a family law 
guardian ad litem can be in the best 
position to provide the greatest assis-
tance for the parties in high conflict 
cases because of the inherent neutral-
ity that the position entails. You are 
not required to believe one party’s 
story over the other; most of the 
time, the truth lies somewhere else. 
I often tell the parties in my cases 
that there are always three sides to 
any case: your side, their side, and 
the truth. Guardians are appointed 
to seek the truth, and we are not 
beholden to any one point of view. If 
approached correctly, a guardian can 
report to the Court why both parties 
are deficient as parents and have the 
parties agree with the assessment. 
In our hypothetical example, the 
parties state that the child does not 

have any extracurricular involvement 
at school. After investigation, the 
report could very well state that both 
parents want the child to become 
involved with extracurricular activ-
ities, but since both parties refuse 
to take the child to any activity 
that was signed up for by the other 
party, both are acting against the 
child’s best interests. These are not 
statements that one can make as an 
attorney for either party, even if they 
are true.

As a guardian ad litem, you 
receive superpowers from the Court. 
The role of a guardian ad litem in 
any setting is to act as an investiga-
tor for the Court. You are a neutral 
party who obtains information for 
the Court that would be otherwise 
impossible or highly expensive to 
present. In our example, the guard-
ian can speak to the child’s teachers 
and relate those hearsay statements 
directly to the Court through the 
guardian ad litem report. As a guard-
ian ad litem, your only directive is 
to investigate facts that are in the 
best interests of the child. You can 
go anywhere and talk to anyone in 
order to find out any information 
related to the best interests of the 
minor child. As a guardian ad litem, 
you have the opportunity to be a 
hero to a family in crisis. 

If you want to give back in the 
most meaningful way possible, 
please consider being a family law 
guardian ad litem. Attorneys of all 
backgrounds and specialties are 
welcome. We hope you can join us 
on April 13, 2018, to learn about 
this rewarding way to improve the 
lives of children. I promise that you 
will not regret it.

GUARDIAN
Continued from Page 1

By JENNIFER FOWLER-HERMES, 
Esq., Williams, Parker, Harrison, 
Dietz & Getzen, P.A.

After writing an article for the 
Docket a couple of months ago 
recognizing four local attorneys 

who came together to give back 
to their community in June by 
organizing the Wonder Woman 
Movie Premiere to benefit Meals on 
Wheels Plus of Manatee, I contacted 
one of the attorneys involved and 
offered to assist with their next 

Local attorneys using the “Force” for good
adventure. 

Shortly thereafter, Christine 
Sensenig and Dana Laganella 
Gerling invited me to join them in 
organizing a similar (albeit smaller) 
event. Together, with the support 
of our families, we organized a 
special red-carpet opening-night 
showing of “Star Wars: The Last 
Jedi.” Lakewood Ranch Cinemas 
served as our host for a costume-
filled fun evening to benefit Vintage 
Paws Sanctuary. Vintage Paws is a 
sanctuary that provides a home-like 

setting for senior dogs to live out 
their natural lives. 

This effort was not part of any 
organization’s yearly charity, it 
was just three friends wanting to 
give back to their community. The 
Vintage Paws – Last Jedi movie 
premiere event sold out, a lot of fun 
was had, raffles were won, and our 
efforts resulted in close to $7,000 
being raised for Vintage Paws and its 
efforts to keep elderly and disabled 
dogs out of kill shelters.

If you want to 
give back in the 
most meaningful 
way possible, 
please consider 
being a family 
law guardian ad 
litem. 

Jennifer 
Fowler-Her-
mes, Esq.
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MEDIATION

By JOHN W. CHAPMAN, JR., Esq. 
The John Chapman Law Firm, P.A.

Everyone knows that it is Black 
Letter Law that parties are 
required to mediate in good faith, 

right? The answer, and its ramifica-
tions, may surprise you. This article 
will first discuss the foundations 
of the “duty,” and the myriad of 
issues associated with enforcing 
any requirement to mediate in good 
faith. 

First, to dispel the myth, contrary 
to what most attorneys — and 
judges — believe, there is generally 
no legal obligation to mediate “in 
good faith.” The Florida Rules of 
Civil Procedure mandate just two 
requirements: 1) show up and, 2) 
have someone with authority to 
settle. Florida Rule of Civil Proce-
dure 1.720(b) requires the party 
or party representative to appear 
at mediation. In addition to the 
requirement to appear at mediation, 
Rule 1.720(b) requires that each 
party or party representative attend-
ing mediation have full authority 
to settle “without further consul-
tation,” and where applicable, the 
carrier with authority up to the 
plaintiff’s last offer or policy limits, 
whichever is less. This rule not only 
requires the attorney and an insur-
ance carrier to be present at medi-
ation, but also a party or its repre-
sentative. See Carbeno v. Ward, 801 
So. 2d 1028 (Fla. 5th DCA 2001) 
(award of attorney fees and media-
tion fees upheld where party did not 
appear personally but only through 
an insurance representative). 

Any concerns regarding authority 
should be addressed prior to the 
mediation. Counsel will want to 
make sure that the opposing party 
has filed a certificate of authority as 
required by Rule 1.720(e), and by 
addressing the issue in a premedia-
tion conference call with the medi-
ator. Counsel who is made aware 
of an issue regarding authority and 
proceeds with mediation does so 
at his or her own peril, as a party 
waives any objection to the author-
ity of the other party by participat-
ing in mediation. See Western Waste 
Industries, Inc. of FL v. Achord, 632 
So. 2d 680 (Fla. 5th DCA 1994) 
(upon learning that defendant did 
not have full authority plaintiff had 
two options — either terminate 

mediation and seek sanctions or 
waive violation and proceed to final 
mediation).

A case that addressed the issue 
of good faith is Avril v. Civilmar, 
605 So. 2d 988 (4th DCA 1992). 
Here, the plaintiff filed a motion 
for sanctions against the defendant 
in a personal injury case where the 
carrier refused to budge from its 
initial offer of $1,000 at mediation. 
In his motion, plaintiff alleged that 
the defendants appeared at media-
tion “with unclean hands and not in 
good faith.” The lower court agreed 
and granted sanctions, including 
attorney fees and costs. The carrier 
and its attorney’s justification (not 
that any should have been neces-
sary), among other factors, was that 
they had not had sufficient time to 
conduct discovery or perform an 
independent medical examination. 
On appeal, the court reversed, find-
ing that the plaintiff’s only real gripe 
and claim for sanctions was the 
defendant’s refusal to make an offer 
that was satisfactory to the plain-
tiff. The court acknowledged that 
“there is no requirement that a party 
even make an offer at mediation, 
let alone offer what the opposition 
wants to settle.” In its opinion, the 
court noted that the plaintiff was not 
seeking sanctions pursuant to Rule 
1.720(b) which allows the court the 
impose sanctions where a party fails 
to appear at mediation.

Certain statutes impose a “good 
faith” requirement. (i.e. 
§627.745(d), governing media-

tion of certain motor vehicle accident 
claims, which requires “all parties 
must mediate in good faith” and § 
164.1058 regarding local govern-
mental disputes). Some courts have 
also mandated an obligation of good 
faith, where previously none existed. 
For example, the Southern District 
of Florida Bankruptcy local rules 
require the mediator to report to the 
court either the failure of a party 
to attend mediation or the failure 
of any party to participate in the 
mediation in good faith. See Local 
Rule 9019-2(c)(4). Notably, the 
Middle District Bankruptcy Rules 
also contained this requirement until 
it was removed in 2015 after much 
criticism. 

Many commentators have justi-
fiably criticized these mandates. 

What exactly is “good faith”? What 
is considered “bad faith” in medi-
ation”? Does it not intrude on the 
parties’ right of self-determination 
and the mediator’s obligation of 
impartiality if the mediator is in a 
position of threatening to report a 
party to the court for “bad faith”? 
(And just how did the plaintiff in 
the Avril case bring this before the 
court?) 

Just as troublesome is how this 
information is to be brought before 
the court, as § 44.405, Fla. Stat. 
provides that most all mediation 
communication is confidential, and 
that the mediator, as well as the 
parties, have a privilege to refuse 
to testify and disclose mediation 
communications. Evidence of a 
party’s refusing to mediate “in good 
faith” does not fall within any of the 
specifically enumerated exceptions 
within the rule. Such a mandate is 
also contrary to Rule 10.360 Confi-
dentiality of Rules for Certified 
and Court Appointed Mediators. 
Lastly Rule 1.730 provides that the 
mediator is to simply report “no 
agreement” or “agreement” without 
further comment. 

A number of Mediator Ethics 
Advisory Committee (MEAC) opin-
ions have reiterated that the infor-
mation that the mediator provides to 
the court in his or her report is, for 
the most part, limited to agreement 
or no agreement and that the medi-
ator should refuse to divulge any 
confidential information to the court 
unless ordered to do so (note that 
MEAC opines that “partial agree-
ment” or “mediation continued” are 
also appropriate). 

 In MEAC Opinion No. 1999-
002, MEAC took the position 
that a mediator may not report to 
the court information regarding 
authority if learned in caucus, but 
may report if one or more of the 
parties did not appear at mediation 
if learned outside of caucus. Later, 
in specifically addressing the South-
ern District’s requirement that the 
mediator report bad faith, MEAC 
simply stated that if the court does 
impose such a requirement on the 
mediator, it is the mediator’s obliga-
tion to so inform the parties at the 
beginning of mediation and let the 
parties determine whether they still 
wish to proceed (See Opinion No. 

See GOOD FAITH, Page 17
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is ‘different from, or in addition to, 
any requirement applicable under 
[the MDA] to the device.” The 
MDA preempts state law claims 
with regard to Class III medical 
devices impliedly by providing 
that “all such proceedings for 
the enforcement, or to restrain 
violations, of [the MDA] shall be 
binding in the name of the United 
States.” This web of express and 
implied preemption “make it 
exceedingly difficult for a plaintiff 
to maintain negligence claims for 
allegedly defective medical devices 
that entered commerce though the 
PMA approval process.” However, 
there is a small gap in this web 
through which a plaintiff may 
assert a state law claim: a so-called 
parallel claim. A parallel claim is a 
claim under a state law creating a 
private cause of action for “‘failure 
to comply with the federal standards 
which were established [for a 
medical device] through the PMA 
process.”’ Such parallel claims do 
not add to or differ from the federal 
requirements, but simply parallel the 
requirements and create a private 
remedy for violation thereof. 

As the Second DCA noted, 
parallel claims are rare: “much 
like a unicorn — existing in 

legend, but elusive in reality.” 
Unfortunately for Florida plaintiffs, 
the Wolicki-Gables court held that 
Florida has no such state law. The 
court analogized the requirements 
for a state law creating parallel 
claims to Goldilocks’ porridge. In 
order to avoid express preemption, 
the law cannot be so broad that 
it imposes requirements that are 
different from or in addition to 

the MDA’s requirements. In order 
to avoid implied preemption, the 
law must not resemble an action to 
enforce or restrain violations of the 
MDA. The law must be perfectly 
parallel, simply providing a private 
damages remedy for violation of the 
requirements imposed by the PMA 
process.

There is a conflict, however, as 
this summer the Eleventh Circuit 
held that a manufacturing defect 
negligence claim, a strict liability 
claim, and a misrepresentation 
claim under Florida law were not 
preempted under the MDA. Mink 
v. Smith & Nephew, Inc., 860 F.3d 
1319, 1331 (11th Cir. 2017). In 
Mink, a patient brought claims 
against Smith & Nephew, Inc., 
the manufacturer of a metal-on-
metal hip joint replacement system 
after he suffered from heavy metal 
toxicity and underwent surgery to 
have the system removed. The Mink 
court recognized its conflict with 
Wolicki-Gables, stating that the 
Second DCA’s ruling “was based on 
a misapprehension of what federal 
law requires.” The Eleventh Circuit 
went on to explain that a parallel 
claim may arise under common 
law “so long as there is a state duty 
that is owed to the plaintiff and 
the common-law claim imposes 
only requirements that parallel the 
federal requirements.” As the Mink 
court noted, “Florida courts are 
not the source of federal law, their 
interpretation of federal law does 
not bind” federal courts such as 
the Eleventh Circuit. Therefore, it 
appears there may still be hope for 
Florida plaintiffs to establish parallel 
state law claims with regard to 
PMA-approved medical devices.

2014-010). 
Other than the few exceptions 

noted, there is generally no obliga-
tion that a party mediate in good 
faith. Statutory or court ordered 
requirements imposing such an obli-
gation are problematic, as they place 
the mediator potentially at odds with 
the parties and their right of self-de-
termination, which is the overriding 

principle on which mediation is 
based. These mandates also put both 
the mediator as well as the parties 
in conflict with the confidentiality 
provisions inherent in mediation. 
The best protection against “bad 
faith” is to ensure the certificate of 
authority has been filed well before 
the mediation and, if called for, a 
pre-mediation conference with the 
mediator. 

By SARA CASTRO, Esq. 
Farr, Farr, Emerich, Hackett, Carr & 
Holmes, P.A.

If your litigation practice involves 
product liability lawsuits regarding 
medical devices, you are most 

likely aware that the Medical Device 
Amendments (MDA) to the Federal 
Food, Drug and Cosmetics Act 
(FDCA) preempts virtually all state-
based claims for defective Class III 
medical devices. Medical devices 
are approved through two means, 
either the 510k review process or 
the more stringent and in-depth 
pre-market approval process (PMA). 
A medical device may obtain the 
much quicker and less costly 510k 
approval to be marketed and sold if 
the manufacturer establishes that the 
device is “substantially equivalent” 
to devices legally marketed for the 
same indications prior to May 28, 
1976, the enactment date of the 
Medical Device Amendments. See 
5121 U.S.C. § 360e (2017). Class III 
medical devices that are not eligible 
for the 510k approval process 
undergo a lengthy pre-market 
approval (PMA) process pursuant to 
the MDA’s requirements.

The benefit of the PMA 
approval process for medical device 
manufacturers is that the MDA 
then preempts most state law claims 
with regard to those medical devices 
through a system of express and 
implied preemption, as explained 
below. The narrow exception to this 
general rule is that a claim may be 
brought pursuant to a “parallel” 
state law that creates a private cause 
of action for failure to comply with 
the federal standards established 
pursuant to the premarket approval 
(PMA) process under the MDA. A 
recent Florida Second District Court 
of Appeal case, Wolicki-Gables v. 
Doctors Same Day Surgery Center, 
Ltd., 216 So.3d 665 (Fla. 2d DCA 
2017), explains this system of 
preemption and the state of Florida 
law in regard thereto.

In Wolicki-Gables, the court 
analyzed the potential for a parallel 
state claim in Florida with regard 
to a defective pain-pump connector. 
As the Court explained, the MDA 
preempts state law claims with 
regard to Class III medical devices 
expressly by prohibiting “any state 
requirement or other obligation that 
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