Procuring Cause Guidelines
The following Procuring Cause Guidelines were approved by the C.A.R. Board of Directors and
NAR. These Guidelines are intended to assist arbitration panelists in deciding which of multiple brokers is the
procuring cause of a given transaction. Use of the Guidelines by any particular local association is strictly
voluntary.
I. Introduction
The offer of compensation from a listing broker to a cooperating/selling broker almost always has its source in
the MLS rules. The California Model MLS rules provide that “In filing a property with the MLS, the broker
participant makes a blanket unilateral contractual offer of compensation to the other MLS broker participants
for their services in selling the property…” Rule 7.12. “This broker participant’s contractual offer (with or
without sub agency) is accepted by the participant/selling broker by procuring a buyer which ultimately results
in the creation of a sales or lease contract. ...” Rule 7.13. Therefore, the listing broker’s contractual offer is
accepted by the cooperating broker “procuring” the buyer. The term, “procuring cause” has taken on a life of
its own, however, and many lists and memos have been developed to try to predict the outcome of a given
dispute. There are a few key concepts that serve as a baseline, however.


Procuring Cause is a factors test that doesn’t necessarily have one triggering event that will give a sure
result.



NAR policy prohibits local associations from adopting a rule that “predetermines” outcomes in
commission disputes.



While a number of definitions of “procuring cause” exist, NAR defines procuring cause as the
uninterrupted series of causal events, which results in the successful transaction.

The purpose of these Guidelines is to provide a framework with specific illustrations and guidance so that
brokers can train their agents in a manner to minimize disputes and so that panelists hearing those disputes can
be more consistent with similar fact patterns.
II. Burden of Proof
The broker who files the arbitration complaint carries the burden of proof to demonstrate, by a preponderance of
the evidence, why he or she is the procuring cause of the transaction and is, thus, entitled to the commission
(because only brokers can offer and accept compensation under the MLS Rules, the term “broker” will be used
throughout this paper to refer to both brokers and their agent salespeople in the proper context). Generally, the
broker filing the complaint is the one who does not have the commission. Therefore, in most situations, the
broker who does not have the commission in-pocket will have to prove that he or she is entitled to it. In the
case in which the complainant did write the contract, however, and arbitration is needed to release funds from
escrow, he or she, as the complainant, would have the burden of proof to show why he or she is entitled to the
commission.
A number of relevant factors, including the behavior of the involved brokers and the reason the buyer left the
first broker, would be used by the panel to decide who gets the commission.
III. Factors Chart
The Factors Chart is a compilation of “facts” that are considered by an arbitration panel to help determine
whether the broker closing the transaction is, indeed, entitled to the commission as the procuring cause of the

transaction. The factors chart contains factors gathered from many sources that have been used by arbitration
panelists for years. It includes factors from NAR materials, C.A.R. materials and case law, as well as general
recurring patterns in transactions. The chart should NOT be used as a numerical system to give points to one
side or the other. In given circumstances, some factors will not be present; others should be given more
weight. Accordingly, the chart should serve as a guide to raise and consider relevant issues. For purposes of
the chart, Intro Broker is the one who did not ultimately write the contract, and Closing Broker is the one who
wrote the contract that was ultimately accepted and performed services through escrow to close the
transaction. The chart is divided as follows:
A. Connection to the Transaction. Factors 1-7 include the relationship of both brokers to the buyer in this
particular transaction. Since a broker must be the procuring cause as it relates to the property and transaction in
question, this series of factors focuses on the involvement of the broker.
B. Buyer’s Choice. Factors 8-10 focus on why the buyer left the Intro Broker. Relevant factors here are
examined to determine if the reason was so justified as to defeat the Intro Broker’s procuring cause claim.
C. Broker Conduct. Factors 11-18 focus on the conduct of the Closing Broker. Did the Closing Broker
conduct him or herself in such a way that could have prevented the problem? Did the Closing Broker engage in
inappropriate conduct that contributed to the “break” in the chain of events started by the Intro Broker that
otherwise would not have occurred?
D. Other. Factors 19-24 deal with contractual and other miscellaneous issues that are relevant to the ultimate
decision

