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Goals for Hiring
 Select the best possible candidate

 Conduct the selection process in compliance with law
 Anti-discrimination laws
 Laws protecting other employers

 Maintain the right of the Company to terminate at-will
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Potential Risks
 Lawsuit by an unsuccessful applicant
 Hiring manager may be sued

 Claims by a competitor
 Raiding employees
 Confidential Information

 Future claim for breach of contract
 Wrongful termination
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The Best Defense
 Know the requirements of the job

 Make hiring decisions based upon qualifications for the job
 Know the law and avoid improper questions and discussions

 Carefully document decisions

fisherphillips.com

Audit Documents
 Job description for the position

 Job posting and advertisements
 Employment Application

 Arbitration agreement
 Fair Credit Reporting authorization
 Self-disclosure requirements
 New hire documentation
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Review the Qualifications
 Review and update job description

 Job description are used as the standard for measuring
qualifications and determining whether the rationale for the
hiring decision is credible
 Review all job descriptions and ads with HR to be sure that it
accurately reflects requirements of the job
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EEOC v. Wal-Mart Stores, Inc.
 Court held that a jury trial was required to determine whether
Wal-Mart failed to hire an applicant with mobility limitations
caused by cerebral palsy.
 The EEOC established that Bradley was “qualified” for the
positions of greeter and cashier because job description
stated: “no experience or qualifications is required.”
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Alawi v. Sprint Nextel Corp.
National origin and religious discrimination claims required a
jury trial because it appeared that Sprint’s reasons for not hiring
her were a pretext.
 Sprint claimed Alawi lacked B2B sales experience required for the
Account Executive position. However, job description did not require B2B
sales experience.
 Sprint claimed Alawi lacked qualifications. She had a B.S. and seven
years of experience in the wireless industry, and the job description only
required a B.S. and one to three years of related experience.
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Application
 Ban-the Box Restrictions
 Remove inquiries that review membership in protected class
 Authority to work in United States
 Agreements with prior employer
 Prior experience and reason for termination
 At-will employment statement
 Certification that true and complete
 FCRA as stand-alone Document
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Voluntary Self-Identification Inquiries and
OFCCP
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PRE-OFFER Requests:


Race/ethnicity (EEO-1 categories)



Sex



Veteran Status



Disability (OFCCP’s required form)

POST-OFFER Requests:


Veteran Status



Disability (OFCCP’s required form)



Don’t forget other hiring documents


I-9



e-Verify

The ADA and Applicants
Possible reasonable accommodations during hiring process
 providing written materials in accessible formats, such as large print,
Braille, or audiotape
 providing readers or sign language interpreters
 ensuring that recruitment, interviews, tests, and other components of
the application process are held in accessible locations

 providing or modifying equipment or devices
 adjusting or modifying application policies and procedures
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Here They Come!
 Accept applications only when there is an opening

 Set a deadline
 One application per position sought
 Have a process for collection, review, and storage of
applications

 Accommodations during the application process
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The Applications Are In…Now What?
 Thin the number
 Enforce deadlines
 Consider only those who completed applications

 Screen for minimum qualifications
 Examine each application carefully
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Screening For Potential Problem Employees









Incomplete responses
Employment gaps
Job hopping
Career changes
Relocation
“See resume”
Reasons for leaving
Laid off/terminated/ resigned/personal

 No references
 Transportation/other job conflicts
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Train Recruiters and Managers
 Content of postings/ads
 Review of applications
 Red flags
 Protected categories under federal, state and local laws
 Interviewing dos and don’ts
 Proper documentation of interviews and decisions
 Use of credit, criminal and other background checks
 Timing of rescissions based upon 3rd party report
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Have I Got A Question For You
 Questions should be:
 Direct – Was your last job with a private company?
 Open-ended – What were your job duties?
 Situational – Provide an example of a time you were challenged by a
new task at work?
 Problem-solving – How would you solve…?
 Include follow-up - Explain what you mean by flexible, team player,
goal oriented…?
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Mistakes to Avoid
 Doing all the talking
 Applicant should do 80% of the talking

 Asking questions that call for a yes of no answer
 Allowing the applicant to distract you from your script
 Not exploring reasons for frequent job changes and gaps in
employment
 Basing decision on impermissible basis
 Recording observations that suggest there is an
impermissible basis for decision
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Making the Decision





Review documents carefully
Apply legal, consistent, job-related selection criteria
Document those criteria
Could you explain the reason for your decision to a
judge and jury?
 Is it supported by the documents?
 Would it seem credible?

 Monitor disproportionate exclusion of any protected
group
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EEOC Strategic Enforcement Plan
2012 - 2016
 Establishes priorities for EEOC: Eliminating systemic
barriers in recruitment and hiring
 EEOC has changed its focus from investigating individual
charges to looking at each case as a possible “systemic”
case.
 Pattern or practice, policy or class case where alleged
discrimination has broad impact on an industry,
professional, company, or geographic area.
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What Is Systemic Discrimination?
 Facially neutral policy that has adverse
impact on members of a protected
category (race, sex, age, etc.)
 Intent not required to prove disparate
impact
 Employers with significant numbers of
applicants or employees should review
policies to determine impact
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EEOC’s “Discriminatory Hiring Barriers”
“Hot” hiring criteria
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Credit history
Educational standards
Physical and functional tests
Criminal background checks
Anything potentially
associated with age
English only policies or
English proficiency
requirements

Use of Social Media to Screen
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Social Media
 Almost half (45%) of employers report using social networking
sites to dig up information about job candidates
 Some employers search Google as part of their regular
background checks for applicants
 In response to employers requests that prospective
employees provide user names and passwords to access their
social media accounts, New Jersey adopted a law prohibiting
such requests
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Social Media
 Over-reliance on social media sites as a recruiting tool
can result in an overly homogenous applicant pool
 Hiring practices that rely heavily on social media sites
or that require screening through these sites have the
potential to give rise to claims of discrimination
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Reliable Information?
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Social Media
 Social Media profiles can indicate an applicant’s:
 Age
 Disability
 Race
 Religion
 Sexual Orientation

 An important defense for a failure to hire claim is
ignorance of the protected characteristic
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Guard Against Future
Breach of Contract, Fraud and
Unfair Competition Claims
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Breach of Contract and Fraud Claims
 Terminated employee claims that general rule of “at will”
employment does not apply
 Promises made at interview either
 created a binding contract
 prompted employee to forego other opportunity and created an
implied contract

 Offer letters should contain “at-will” language
 Former employee claims that quit job or declined another
opportunity based upon misrepresentations made during
hiring process
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Potential “Raiding” Claims
 Unfair Competition

 Tortious Interference
 Contractual Relations
 Business Relations

 Misappropriation of Trade Secrets
 Conversion of property or information

 Breach of Duty of Loyalty
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Inquire About Obligations to Current/Former
Employers
 Inquire whether candidate has an agreement
 committing to a term of employment
 restricting solicitation of co-workers or clients
 restricting employment by a competitor

 Ask general questions to determine whether trade secret
concerns could preclude employment
 Encourage candidate to review documents of current or
former employer defining obligations
 written agreements, codes of conduct and other policies
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Confidential Information
 Do not suggest to the candidate that he or she is being recruited
for the purpose of Employer
 obtaining the business of competitor’s clients, or
 confidential information of a competitor

 Do not ask questions designed to elicit trade secrets or
confidential information
 e.g., marketing strategies, products or services the competitor is planning to
introduce

 If a candidate volunteers confidential information, interrupt and
refocus the discussion
 Offer letter should contain admonishment concerning use of prior
employer’s confidential information
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Customers and Other Employees
 Do not ask the candidate to ask clients or other employees
whether they will follow him or her to Employer
 Even if there is not a no-solicitation agreement, it is a breach
of common law duty of loyalty to solicit clients and other
employees prior to terminating employment
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Be Careful of Drug and Medical Examinations
 Drug testing
 Allowed post-offer

 Medical Examinations
 Allowed if all the examination is part of the standard hiring process
used for all newly hired employees.
 Allowed post-offer, and job offer must be “real”
 Medical conditions learned through medical exams must be treated
confidentially
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Rightful Termination
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The At-Will Doctrine
 “At will” means an employee can be let go with or without
“cause.”
 “At will” does NOT mean employees can be let go for illegal
reasons such as discrimination or retaliation.
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Exceptions to At-Will Employment
 There are many laws that limit the employer’s decision to
terminate an employee, including:
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Title VII of the Civil Rights Act of 1964
Age Discrimination in Employment Act
Americans with Disabilities Act
Family and Medical Leave Act
Employee Polygraph Protection Act
Occupational Safety and Health Act
Common Law Wrongful Termination in Violation of Public Policy
New Jersey Law Against Discrimination
Conscientious Employee Protection Act

Common Red Flags
 Layoffs and RIFs of sales force.

 “Reduction of Force of 1.”
 Termination for singular poor performance without analysis of similar
treatment.

 Usage of non-objective criteria.
 Job not available upon return for leave.
 Absenteeism/tardiness.

 Performance evaluations/raises.
 Protected categories.
 Protected activity.
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The “CLEAN” Doctrine
 Consider the facts behind discipline.
 Learn what managers, witnesses, and documents have to say.
 Evaluate what disciplinary action has been taken in the past.
 Analyze risk.
 Narrow down potential options and decide.
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The “CLEAN” Doctrine
 Consider the facts behind discipline.
 What happened?
 Policy violation?
 Altercation?
 Performance issue?

 Who are the witnesses?
 What is the documentation?
 Timeliness?
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The “CLEAN” Doctrine
 Learn what managers, witnesses, and documents have to say.
 First collect information from managers and review relevant
documentation.
 If appropriate, talk to witnesses who may have seen the event or may
have knowledge about the issue (other managers about employee’s
performance).
 Talk to the employee and get his/her side of the story.
 Document EVERYTHING.
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The “CLEAN” Doctrine
 Evaluate what disciplinary action has been taken in the
past.
 Most commonly forgot part of the analysis.
 Must do department, facility and company wide analysis
because that is what the trier of fact will look at.
 How has the manager reacted to similar situations in the
past (differential treatment reasons)?
 “Didn’t we only do “X” to Sally for this just last month?”
 How is Sally’s situation different (new hire, different situation,
etc.)?
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Failure to Enforce Company Policies
Consistently
 In litigation, inconsistency = disparate treatment
 Disparate treatment + complaint = A prima case of retaliation
 Lawyers and government agencies will ask about application
of the policy to others

 Consistent enforcement also suggests fairness
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The “CLEAN” Doctrine
 Analyze risk.
 Who is the manager (short-tempered)?
 What is the support we have?
 Protected Categories?
 Recent Medical Leave?
 Employee Moral Effect?
 Will the employee challenge the termination?
 Are there other issues he could raise only because we
discipline him (wage/hour, safety, etc.)?
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The “CLEAN” Doctrine
 Narrow down potential options and decide.
 Terminate and, if so, severance?
 Training, policy acknowledgment?
 Suspension, reduction in pay, change in schedule or position or office
location?
 How are we treating similarly situated individuals?
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Termination Documentation
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Describe the Reason for Termination
 Needs to be detailed; checking a box is not enough.
 Refer to warnings and use the same language as before if
possible.
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Describe the Reason for Termination
 Be truthful!
 Don’t sugarcoat it.
 Don’t say it was a downsizing if it wasn’t.
 Don’t say anything you wouldn’t testify to in court.

 Make Sure Immediate Supervisor Understands Reason for
Decision
 Danger of a Supervisor Commiserating With “Wronged” Employee

 Make Reasons Broad Enough To Cover All Possible Factors
 Choose Least Inflammatory Wording
 Understand that you might have to “prove” that conduct matches
reason
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Severance Payments and Releases
 Review of Severance Plan to determine eligibility
 Review of Medical Plan to determine eligibility following
termination
 Review of Release and Waiver documents
 Compliance with OWBPA for employees over 40
 Special rules apply for group terminations (more than 2)
 Include state requirements
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Discharge Procedures
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Discharge Procedures
 Get all the requisite
approvals.
 Failing to follow the
approval process
creates the
appearance of
impropriety.
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Discharge Procedures
 Deliver the message with dignity.
 Most wrongful termination lawsuits are caused by disrespectful
treatment.
 Find ways to maintain the employee’s dignity (e.g., provide an
opportunity to resign).
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Termination Meeting
 Recommendations:
 Have someone other than the employee’s supervisor conduct the
meeting to minimize conflict.
 Have at least two people attend the meeting so there are multiple
witnesses.
 Briefly state the performance issues or conduct that lead to the
discharge decision.
 Be matter of fact and not argumentative.
 Be brief.
 Provide required termination information (i.e. exit interview, benefits).
 Be mindful of wage concerns - payment due and payable
immediately.
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The Exit Interview
 Recommendations:
 Should be conducted by human resources and not the
employee’s immediate supervisor.
 Review the personnel file and documentation supporting
discharge decision.
 Be prepared to discuss COBRA, 401(k) and other benefits issues.
 Provide employee with copy of Unemployment Form BC-10
 Be prepared to address reference questions.
 Deliver the final paycheck.
 Be polite and courteous.
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The Exit Interview
 Recommendations: (cont.)
 Discuss any confidentiality agreements signed by the employee.
 Provide and discuss any severance agreement.
 Give the individual an opportunity to comment on the job, the
company, and the supervisor.
 Document all matters discussed with employee.
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Final Questions?
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What's Going On?
 U.S. Labor Department published new definitions for certain
exemptions under the federal Fair Labor Standards Act
 Last changed in 2004

 Revisions will affect most employers in at least some way
 Management should be thinking about:
 What this means for the organization
 What steps to take in response
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Four Main FLSA Requirements
1. A minimum wage (currently $7.25 an hour).
2. Premium pay for overtime work (at a rate of 1.5 times the
"regular rate" of pay for over 40 hours worked in a single
workweek).
3. Certain recordkeeping, including accurate time records.
4. Limitations on the employment of minors under 18.
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What Are "Exemptions"?
 "Exempt": Not Subject To One Or More FLSA Requirements
 Some apply only to the overtime requirements, some apply to
the minimum-wage and overtime requirements
 Default rule: Everybody is non-exempt, unless an exemption
clearly applies
 New rules affect most "white collar" exemptions from
minimum-wage and overtime
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"White Collar" Exemptions Affected
 Executive, Administrative, Professional
 Also "Computer Employees", "Highly Compensated" varieties
 Three general requirements for most of them:
1. Paid on a "salary basis"
2. Salary is at least a certain amount

3. Employee performs specific kinds of work
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Example: Executive Exemption
 Primary duty is managing the enterprise or a customarilyrecognized department or unit
 Customarily and regularly directs the work of two or more other
employees
 Authority to hire or fire, or suggestions and recommendations
about hiring, firing, advancement, promotion, other status changes
are given particular weight
 Paid on a "salary basis" at a rate of at least $455 a week (for now)
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Example: Administrative Exemption
 Primary duty is office or non-manual work directly related to
management or general business operations of the employer or the
employer's customers
 This work includes the exercise of discretion and independent
judgment as to matters of significance
 Paid on a "salary basis" at a rate of at least $455 a week (for now)
 Possibly one of the most often erroneously-applied FLSA
exemptions
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Other Examples
 Job titles do not determine exemption status, but some examples
of employees who might meet the requirements for other "white
collar" exemptions include:
 "Learned" Professional: Doctor, Some Engineers, Teacher, Scientist
 "Creative" Professional: Painter, Musician, Screenwriter
 Computer Employee: Programmer, Software Engineer, Systems Analyst
 Highly-Compensated: "Project Manager" meets only one of the duties
required for the administrative exemption
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What Is Changing?
 Effective December 1, 2016, minimum salary threshold will be
$913 per week (paid on a "salary basis")
 Requirement still applies each pay period (not annualized)

 Effective December 1, 2016, total-annual-compensation threshold
for "highly compensated employee" exemption will increase to
$134,004
 Thresholds will be "updated" every three years, with 150 days'
notice
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What Is Changing?
 Employers will be able to satisfy up to 10% of the salary
threshold from "nondiscretionary bonuses and incentive
payments"

 Includes commissions
 Can count only those paid quarterly or more frequently
 Cannot do this as to the salaries of employees treated as
exempt under the "highly compensated" exception

fisherphillips.com

Any Exceptions?
 No, for the most part

 Time-Limited Non-Enforcement Policy for "providers of Medicaidfunded services for individuals with intellectual or developmental
disabilities in residential homes and facilities with 15 or fewer beds"
 USDOL won't enforce $913 threshold
 Extends through March 17, 2019
 Separate USDOL materials on non-profits, governments, higher
education provide no exceptions but expand upon USDOL's views
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What Should You Do?
 Immediately evaluate exempt employees' current status,
develop action plan
 Continue to treat some or all as "white collar" exempt?

 Treat as exempt on some other basis?

 Consider the FLSA alternatives (but don't forget the applicable
laws of other jurisdictions)
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Are They Really Exempt?
 Default position: Each employee is non-exempt, that is, each
is subject to FLSA's requirements
 Exemptions are strictly interpreted

 Specific requirements apply
 The employer has the legal burden to prove when challenged
that each one is met
 Otherwise, the employer loses
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Are They Really Exempt?
 Exemptions relate to individuals – Not to job descriptions, pay
classifications, positions, job groups, conventional wisdom,
etc.
 Detailed, accurate, current job information is essential
 Must be based upon actual work, real facts
 Opponents will dig-into what the employees actually do
 Job descriptions alone do not "make employees exempt"
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Are They Really Exempt?
 Outlines, checklists: Helpful, but aren't the final answer

 An illusion of analysis and certainty
 Most points can't be reduced simply to "Yes", "No"
 Quick-and-easy evaluations usually leave serious
vulnerabilities
 Independent understanding and analysis of each factor and
circumstance are essential
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Another Exemption?
 For example, is FLSA's Section 7(i) overtime exception an
option?
 Employee of a "retail or service establishment", and

 More than half of employee's compensation in a "representative
period" comes from "commissions", and
 Regular hourly rate in an over-40-hours workweek is more than 1.5
times FLSA minimum wage

 Check applicable state and local laws
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What If They're Non-Exempt?
 Different ways to pay non-exempt workers, such as:
 Pay by-the-hour?
 Pay a salary as straight-time compensation for 40 hours (or some other
number)?
 Pay a salary as straight-time compensation for all hours?
 Pay on a commissions-plus-overtime basis?
 Another approach (for example, a day-rate, job-rate, or piece-rate basis)?
 Check applicable state and local laws
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Accurate Timekeeping
 If non-exempt, must keep accurate records of worktime:
 Know everything that counts
 Have a system and policies for capturing the time accurately
 Train employees to follow
 Train supervisors/managers to enforce
 Periodically see whether the time records appear to be accurate
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What Else Should You Do?
 Exemptions aside, are you sure you're 100% in compliance?

 Publicity will cause all employees (exempt or not) to focus upon
their pay (the 2004 changes did)
 Find out now where you stand, especially if it's been a while since
you looked
 Are you sure you are accurately recording worktime, properly
computing overtime, making only lawful deductions, correct about
all "contractors" . . . ?

fisherphillips.com

Non-Compliance Consequences
 Back wages, plus equal amount ("liquidated damages")
 Civil money penalties up to $1,100 per person
 2-year limitations period, 3 years if "willful"
 Court-ordered compliance in the future (possible "contempt of
court" for later violations)
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Non-Compliance Consequences
 Pay plaintiff's "reasonable" attorney's fees, costs (and yours)
 Possible individual management liability

 Possible criminal penalties
 Diversion, distraction, disruption
 Adverse publicity
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Risks of Misclassification
 Minimum wage, overtime, and other
unpaid wages
 Back taxes
 Unemployment audits
 Social Security contributions
 Unpaid benefits
 Employment law violations
 Workers’ Compensation coverage

 Penalties and fines
 Litigation costs and attorney fees
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DOL Interpretation
DOL Administrator’s Interpretation
2015-1 (July 15, 2015):

“Most Workers are Employees”
(http://www.dol.gov/whd/workers/Misclassification/AI-2015_1.pdf)
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Economics Realities Test
Six Factors
 The extent to which the work performed is an integral part of the
employer’s business.
 The worker’s opportunity for profit or loss depending on his or
managerial skill.
 The extent of the relative investments of the employer and the
worker.
 Whether the work performed requires special skills and initiative.
 The permanency of the relationship.
 The degree of control exercised or retained by the employer.
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New Jersey Law on Independent Contractors
Hargrove v. Sleepy’s, LLC,
220 N.J. 289 (2015)

“The fundamental question presented to the Court is
which test should be applied to determine, under the
[Wage and Hour Law and Wage Payment Law], whether
a given individual is an employee or an independent
contractor who performs services for remuneration for an
individual or a business concern.”
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Test for Determining Employment Status
 Four tests were considered for determining IC status:
1. The ABC test adopted by the New Jersey Department of
Labor and Workforce Development (“DOL”)
2. The 12 factor hybrid “relative nature of work” test applied
in NJLAD and CEPA cases
3. “Economic realities” test applied in Fair Labor Standards
Act cases
4. “Control” test under the Restatement (Second) of Agency

 New Jersey Supreme Court is Sleepys concluded that “no good
reason has been presented to depart from the standard adopted
by the DOL to guide employment status determinations or to
disregard the long-standing practice of treating both statutory
schemes in tandem.”
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ABC Test
A. The worker has been and will continue to be free
from control or direction over the performance
of the service;
B. The service is either outside the usual course
of the business for which the service is
performed, or the service is performed outside
of all the places of business of the employer
for which the service is performed; and
C. The worker is customarily engaged in an
independently established trade, occupation,
profession or business.
N.J.S.A. §43:21-19(i)(6)(A)(B)(C)
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Judicial Interpretation of ABC Test
 ABC test “presumes that the claimant is an employee
and imposes the burden to prove otherwise on the
employer.”
A. Control factor: Not necessary that the employer control
every aspect of work, some level of control may be sufficient
B. “Outside Usual Course”: factor to consider, but not outcome
determinative
C. “Independent trade/occupation factor: Satisfied if “profession will
plainly persist despite the termination of the challenged
relationship. … Not satisfied if individual joins “the ranks of the
unemployed” when the relationship ends.

 “The failure to satisfy any one of the three criteria results in
an ‘employment’ classification.”
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In a Perfect World…
 Your ICs should be in business on their own, with their
own tax ID number (not just SSN), business license,
business cards, and possibly also assistants/workers
 You pay your IC by the job and not by the hour or the week or by
the mile
 Your IC submits invoices (not timecards) and is paid on a 1099
basis while remaining responsible for all taxes
 Your ICs carry their own insurance and are not provided any
benefits or bonuses
 You should develop a contract spelling out relationship and
respective duties (but a contract alone is not enough)
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In a Perfect World…
 ICs should have the opportunity to realize either profit or
loss for their work
 ICs should not have business cards from your company
 Do not treat new hires or “temps” as ICs while you try them out
(consider staffing companies, but be wary of joint employment
situations)
 Don’t give workers option of being employee or IC; choice of the
worker is not the legal standard

 ICs should pay for their own business expenses and licenses,
and should have an investment in their own equipment
necessary to do job
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Misclassification Takeaways
 Critically examine your non-employee relationships
carefully.

 Properly structure, document and implement facially
defensible IC strategies and relationships, if you wish to
use them.
 Be proactive – reclassify where needed.

fisherphillips.com

Final Questions?
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The NLRB’s New Stance: Browning-Ferris
Industries of California
Recent decision expanding the definition
of “joint employer,” which may impact
businesses that use temporary agencies
or staffing companies.

 The National Labor Relations Board (NLRB or Board) rejected 30 years
of precedent and “restated” the joint employer standard in BrowningFerris Indus. Of Cal., Inc., 362 N.L.R.B. No. 186 (Aug. 27, 2015).
 The decision sets a new standard for determining when two entities are a
single “joint employer” over a group of workers.
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Factual Background
 BFI Newby Island Recyclery (BFI): Operated a recycling center.
 Leadpoint Business Services (Leadpoint): Temporary Staffing
Agency
 BFI employed approximately 60 employees who worked outside
the facility.
 Leadpoint provided BFI with approximately 240 workers, who
worked inside the BFI facility.

 Entered in a Staffing Argument
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The Agreement
 Stated that Leadpoint is the “sole
employer” of the personnel it supplies.
 Stated that “nothing in the Agreement shall
be construed as creating an employment
relationship” between BFI and Leadpoint.
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Separate Employers?
 BFI and Leadpoint employed separate supervisors and lead workers at the facility;
 BFI and Leadpoint maintained separate human resource departments;
 Leadpoint recruited, interviewed, tested, selected and hired the employees it
assigned to BFI’s facility;
 Leadpoint maintained the sole responsibility to counsel, discipline, review,
evaluate, and terminate workers assigned to BFI;
 Leadpoint determined the pay rate for its employees;

 Leadpoint was responsible for providing specific employees to cover specific shifts
at the facility;
 Leadpoint employees submitted their timesheets directly to Leadpoint
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The NLRB’s New Stance: Browning-Ferris
The “Tests”
Board’s “Old” Joint Employer Standard: Direct and Immediate Control.
 Legally separate entities are joint employers of workers only when they
actually share the ability to directly and immediately control or codetermine the essential terms and conditions of employment of the
employees in question (e.g., hiring, firing, discipline, supervision and direction
of employees).

Board’s “New” Joint Employer Standard: Right to Control (direct or
indirect).
 A company can be the joint employer of workers provided by another
organization if the two entities share or co-determine matters governing the
essential terms and conditions of employment of the employees in
question.
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Breaking Down Browning-Ferris
What are “essential terms and conditions of employment”?
 Hiring

 Dictating the number of
workers

 Firing

 Scheduling

 Discipline

 Seniority

 Supervision
 Wages
 Hours
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 Overtime
 Direction

 Assigning work
 Determining the manner
and method of work
performance

The NLRB’s New Stance: Browning-Ferris
Industries of California
Factors Considered
 BFI retained the ability to reject workers assigned
to the facility;
 BFI retained the right to require that assigned workers
meet or exceed BFI employee selection procedures
and tests;
 BFI required drug tests;

 BFI exercised indirect control by setting shift schedules
and controlling when overtime was needed;
 BFI signed off on the accuracy of subcontractor’s
employees’ time summaries;
 BFI assigned specific tasks to be performed by
subcontractor employees.
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Breaking Down Browning-Ferris
The Central Issue is CONTROL.
 Under Browning-Ferris, a joint employer must only possess the
authority to control employees’ terms and conditions of
employment.
 The employer does not have to exercise that authority.
 The control does not have to be direct and immediate.
 There must only be a potential for direct or indirect control (e.g.,
through contract rights) over the employment terms of another
entity’s workers.
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Breaking Down Browning-Ferris
Who Will Feel the Impact?
 Parent companies and subsidiaries
 Franchisors and franchisees
 Leasing employers and leasing/temporary service providers
 Contractors and subcontractors
 Any company that contracts with another company to perform
services (e.g., manufacturer who contracts with a trucking company
for shipping; cleaning and janitorial service providers; caterers)
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Breaking Down Browning-Ferris
Practical Considerations for Employers

The decision dramatically expands joint employer
liability under the National Labor Relations Act, so
employers may have joint-bargaining obligations
and may be liable for unfair labor practices
without engaging in any wrongdoing.
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Breaking Down Browning-Ferris
Other federal agencies may look to the NLRB’s new standard for guidance.
U.S. Department of Labor, Wage and Hour Division (WHD)
 Recently-issued guidance on how to distinguish employees from independent
contractors indicates a sweeping view of the “employment relationship.”
 WHD will use the expanded definition of joint employment to impose liability
for wage and hour violations under the Fair Labor Standards Act (FLSA) on a
broader group of “joint employers.”
 WHD will hold large companies responsible for wage and hour compliance to
individuals who they do not directly employ, but from whose services they benefit.
 Industries in the spotlight: franchisors, contractors, and businesses in the
restaurant, construction, staffing, agricultural, janitorial and hotel industries.
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Breaking Down Browning-Ferris
Other federal agencies may look to the NLRB’s new standard for guidance.
The Equal Employment Opportunity Commission (EEOC)
 Likely to follow the Board’s lead and revise its joint employment test to
focus on an entity’s potential or unexercised control over the
employment relationship.
 This may bring an increase in EEOC investigations and more expansive
requests for information that is not readily accessible by many
employers.
 The EEOC could also initiate collective or class actions against
employers that exercise little or no control over their contingent workers.

OSHA may change its approach to inspections and citations involving
temporary or contract employees.
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Real Life Scenarios:
Faush v. Tuesday Morning, Inc.
Fact Pattern


Plaintiff was employed by the staffing firm, Labor Ready



Labor Ready assigned Plaintiff to work at one of Tuesday Morning’s retail
stores to set up displays, unload and stock merchandise, remove garbage, etc.



Labor Ready had authority to hire and terminate employees

Under the staffing agency’s Agreement to Supply Temporary Employees:
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Labor Ready set employees’ pay rates, paid their wages, taxes, social security,
maintained employments records, completed I-9 forms, and provided workers’ comp.
insurance



Tuesday Morning was responsible for supervising, training, and providing Plaintiff (and
other temp workers) with assignments



Tuesday Morning had the right to reject the assignment of Plaintiff as its temporary
employee for any reason



Tuesday Morning was required to provide Plaintiff with any equipment needed

Real Life Scenarios:
Faush v. Tuesday Morning, Inc.
So, what went wrong?
 Plaintiff (who is African-American), claims Tuesday Morning
made racially-motivated comments, including racial slurs, and
fired him because of his race
 Plaintiff filed a lawsuit under Title VII of the Civil Rights Act.
 The District Court granted summary judgment to Tuesday
Morning because the Plaintiff was not an employee of the store.
 Unlike the New Jersey Law Against Discrimination, Title VII only
protects employees and not independent contractors from
discrimination
 Plaintiff appealed . . .
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Real Life Scenarios:
Faush v. Tuesday Morning, Inc.
 Whether the business can give additional assignments to the worker;
 How much discretion the business has over the worker’s hours;
 The way the worker is paid;

 Whether the individual’s job is part of the company’s regular business;
 The skill required;
 Who provides the tools and equipment;
 The duration of the relationship between the worker and the business;
 The location of the work;
 Whether the business provides the worker employee benefits; and
 The tax treatment of the hired party.
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Real Life Scenarios:
Faush v. Tuesday Morning, Inc.
Blurred Lines Create Confusion
Shared responsibility for wages
 Labor Ready set pay rate and provided time cards
 Tuesday Morning paid Labor Ready for each hour actually worked, approved the time cards, and was
required to pay any overtime

Shared supervision
 Tuesday Morning trained and supervised temp workers and assigned them daily tasks to be performed
 A Labor Ready supervisor visited Tuesday Morning two times but did not exercise supervision

Shared tasks
 Temp workers were assigned the same tasks as Tuesday Morning’s own employees and were managed
the same

Shared authority
 Tuesday Morning had no authority to terminate a temporary worker’s employment with Labor Ready
 Tuesday Morning could request a replacement and remove a temporary worker from being assigned to it’s
location

Shared responsibility
 Both companies pledged to “provide a workplace free from discrimination and unfair labor practices”
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Real Life Scenarios:
Faush v. Tuesday Morning, Inc.
Applying the Darden multi-factor test, the Third Circuit ruled that a jury could
find that the Plaintiff was an employee of Tuesday Morning because:
 Tuesday Morning was responsible for supervising, training, and providing Plaintiff (and
other temp workers) with assignments;
 Tuesday Morning had the right to reject the assignment of Plaintiff as its temporary
employee for any reason;
 Tuesday Morning was required to provide Plaintiff any equipment needed;
 Tuesday Morning paid Labor Ready based on the number of hours Plaintiff worked,
and retained responsibility for compliance with wage and hour laws;
 Tuesday Morning agreed to comply with all applicable federal, state and local
employment laws, including Title VII, and to “provide a workplace free from
discrimination;” and
 Referred to Plaintiff as a “temporary employee,” rather than as an “independent
contractor.”
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Best Practices to Limit Joint
Employment Risk
How to avoid a joint employer classification
 Review and revise existing service agreements with third parties.
 Establish separate terms and conditions of employment,
employment policies and employment handbooks for your
workers.
 Train employees on how to report any discriminatory conduct and
harassment.
 Make the work performed by your employees distinguishable from
the work performed by other entities’ workers.
 Implement broad indemnification agreements with clients to
minimize joint liability, if possible.
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Final Questions?
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Mind Your Own Business!
Managing the Risks Associated With
Employee Screening and Monitoring
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Today’s Discussion
 The Fair Credit Reporting Act (FCRA)
 Criminal and Credit Background Checks
 Workplace Privacy Issues
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The Fair Credit Reporting Act
What is the FCRA?
 Federal law regulating the collection, dissemination, and use of consumer
information

 Applies to any business entity that seeks to use a “consumer report.”
 Generally requires that individuals (applicants/employees) consent to

background checks performed by Consumer Reporting Agencies (CRAs).
 Provides requirements employers must follow if they take an adverse action
against an individual based on information contained in a “consumer report.”
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FCRA General Rules
 A “consumer report” includes a report an employer receives from any third
party collecting information about an applicant or employee.
 Common examples of information that employees use a third party to obtain
are:







criminal records
driving records
civil lawsuits
credit history
educational history
reference checks, etc.

 The FCRA does not apply to information that the employer obtains directly
from the government, former employer or references.
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Litigation Explosion
 FCRA class action lawsuits are the latest trend in
employment litigation.
 Number of lawsuits filed has more than doubled in 5 years
2011 – 461 FCRA lawsuits filed
2012 – 758 FCRA lawsuits filed
2013 – 740 FCRA lawsuits filed
2014 – 827 FCRA lawsuits filed
2015 – 946 FCRA lawsuits filed
2016 – ???
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Reasons for Rise in Lawsuits
 Better understanding of the law
 Statutory damages
 FCRA penalties range from $100 to $1,000 per consumer
report
 There is no cap on damages
 Fee-shifting statute

 Pro-Plaintiff judgments in federal courts
 Publicity of multi-million dollar settlements
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Reasons for Rise in Lawsuits
Big settlements spur more litigation
 Publix $6.8 million
(March, 2014)
 90,000 potential class
members
 No “Stand-Alone disclosure
(contained a liability release)

 Food Lion $3 million
(March, 2015)
 No “Stand-Alone” Disclosure
 No pre-adverse action notice
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 Lowe’s $22.5 million
(pending approval, June
2016)
 Disclosure form contained
extraneous language (contained a
liability release)

FCRA Requirements: 3 Stages
 Prior to Obtaining a Consumer Report

 Prior to Taking an Adverse Action
 After Taking Adverse Action
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Stage 1: Prior to Obtaining a Consumer
Report
 Notice and Authorization
 Clear and Conspicuous Written Disclosure
 Written Authorization
 Stand-Alone Document-No Extraneous Language


This is not the time to go green! And forget the staples too!

 Compliance Certificate
 Summary of Rights under the FCRA
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Stage 2: Prior to Taking an Adverse Action
 Prior to Taking Adverse Action Based on
Information Contained in a Consumer report, You
Have to Provide the Affected Individual with:
 Pre-Adverse Action Notice (prior to rescinding the
offer)
 A Copy of the Consumer Report
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Provides the Individual with a Chance to Correct
Inaccuracies

Stage 3: After Taking an Adverse Action
 After Sending the Pre-Adverse Action Notice and After
Taking an Adverse Action, You Have to Provide the
Effected Individual with:
 Adverse Action Notice


Notifying individual that an adverse action has been taken
based on information contained in a consumer report

 Contact Information of the Agency that Provided the
Report
 Statement Regarding the Fact that Agency did not Make
the Adverse Decision
 Statement Regarding the individual’s Right to Request
File From Agency and Dispute Inaccuracies
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Sampling of Recent Lawsuits
 Saye v. O’Reilly Automotive Stores, alleging that defendants violated the FCRA by
including a waiver in its notice and by failing to follow the FCRA’s requirements
regarding taking adverse actions
 White v. Century 21 Department Stores, alleging that Century 21 violated the FCRA
by obtaining consumer reports without the requisite notice to and authorization from
the applicant or employee
 Cox v. Ozburn-Hessey Logistics, LLC, alleging a violation of the FCRA’s standalone
disclosure requirement where the employment application sections regarding the
applicant’s background and equal employment opportunity status
 Mack v. Panera, alleging that Panera violated the FCRA’s standalone disclosure
requirement because it contained at-will language, hours of work, and a disclaimer
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Action Items
Review your documents!
 Don’t rely on what you find on the internet – or even what other
employers do
 Contact Your CRAs and Ask Whether Forms Are FCRA
Compliant and Review Yourself
 Consider having an expert do a privilege audit
 Fisher Phillips FCRA Compliance Packet
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Criminal and Credit Background Checks
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To Check or Not to Check?
 Employers must strike a balance – protecting the public,
employees and assets and maintaining a legally defensible
criminal background policy
 Consider limits on background checks:
 After a conditional offer of employment is made
 Checks for certain positions – safety sensitive, position of trust,
unsupervised access to property, customers, vulnerable members
of the public
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“Ban the Box” Movement
 Legislation limiting criminal background check
information
 Passed in 23 states and over 100 cities/counties
 New Jersey
 New York City
 Philadelphia
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“Ban the Box” In New Jersey
 Prohibits advertisement explicitly stating employer will not consider any applicant
who has been arrested or convicted of one or more crimes or offenses
 Applies to all employers with 15 or more employees
 Bans criminal record inquiries on initial application
 May inquire after initial interview
 May refuse to hire based upon criminal record, unless record is expunged or
erased

Exceptions
 Public law enforcement, corrections and judiciary

 Where check required or employment prohibited by law
 Program to encourage hire of offenders
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New York City Ban the Box
 Employers with 4 or more employees may not inquire about criminal history (or
pending arrests) until a conditional offer of employment has been made
 Employers are prohibited from asking about criminal history and from searching
publicly available sources to obtain information about an applicant’s criminal history
 Requirements





Provide a “written copy of the inquiry”
Perform the eight-factor balancing test set forth in Article 23(a) of the NY Correction Law
Provide a copy of analysis, including supporting documents and an explanation of the
decision to take an adverse employment action
Allow the applicant at least 3 business days to respond to the written analysis by holding
the position open during this time.

Exceptions
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Public law enforcement positions
Where check required or employment prohibited by law

Credit Check Laws
 NJ: Legislation has been introduced but not yet passed.
The bill explicitly prohibits employers from requiring credit
checks, unless the employer is required to perform the
credit check by some other law, or the employer
reasonably believes that an employee has engaged in a
specific financial activity that would be a violation of law
 NYC: With limited exceptions, it is unlawful to request or
use for hiring or other employment purposes the
“consumer credit history” of an employee or applicant.

fisherphillips.com

EEOC Enforcement Focus
Arrest and Conviction Records
 “Enforcement Guidance on the Consideration of Arrest and
Conviction Records in Employment Decisions Under Title VII of
the Civil Rights Act of 1964.”
 EEOC initiated an investigative strategy targeting pre-hire
selection criteria that impacts minorities
 National data suggests that criminal background checks have
disproportionate impact on minorities because they have
higher conviction rates
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Arrest v. Conviction
 Arrests: does not establish criminal conduct has occurred. EEOC Enforcement Guidance, 2012
 excluding individuals from employment based solely on arrest records
may be justified only where it appears likely the individual
engaged in the conduct for which he/she was arrested, and there
is a business justification.
 Basing an adverse employment decision on an arrest alone is not
justified by a business necessity—must look beyond arrest.

 Convictions: record serves as sufficient evidence the person
engaged in the particular conduct in question.
 But must be job related and consistent with business necessity.
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Complying with the EEOC Guidance
 Conduct an individualized assessment of each conviction:
 Nature/seriousness of the crime

 Relation to the position’s functions and qualifications
 Number of occurrences
 Applicant’s age at the time of the conviction
 Time elapsed since the crime
 Applicant’s entire work and educational history

 Employment references and recommendations
 Business necessity
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Limitations on the Use of Arrest Records
 To justify basing an employment decision on an arrest
record, an employer must do more:
 Look beyond the arrest and try to determine what actually happened; then

 Consider the nature and gravity of the likely offense(s);
 The time that has passed since the arrest; and

 Then determine whether the conduct is job related.
 Then perform Individualized Assessment if necessary.

 Easiest way to avoid trouble: Do not use/consider arrest
information
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Workplace Privacy Issues
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Conflict in the Workplace
 60% of employees believe
their online activities are none
of their employer’s business
 50% of employers believe
they have a right to monitor
their employee’s online
activities
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The Right to Privacy: Sources of Protection
 Constitutional – Public Employers
 First Amendment Rights

 National Labor Relations Act
 Rights of employees to engage in protected concerted activities

 State Statutes
 E.g. Statutes regarding firearms, tobacco, marijuana
 E.g. Statutes limiting access or use of background checks or credit
histories

 Privacy Laws (e.g. Stored Communication Act and state privacy
statutes)
 Agreements
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The Right to Privacy
Steps to Take Before Monitoring
 Determine what information is confidential and who needs access to it
 Have all employees sign confidentiality agreements and those
employees that will have regular and extensive access to sensitive
information should sign the appropriate non-compete or nonsolicitation agreements
 Secure the physical network and other network technology by
restricting access to only those that require it
 Limit the access to the data through security protocols such as
password or access privileges and individual drive locations
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Monitoring of Email and Computer Use
No Expectation of Privacy
 Tell employees that they will be monitored, how they are to
be monitored, and what is to be monitored.
 Put it in writing and make it clear and as extensive as possible

 Reinforce the issue that there is no expectation of privacy on
the employee’s part often
 Daily if possible by having each employee acknowledge on a
pop-up screen each time he or she logs into the computer
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Monitoring of Email and Computer Use
Consistent Enforcement
 Make sure that the policies are enforced regularly and
consistently
 If not:
 Discrimination

 Lose support for argument that all efforts have been
taken to keep the information confidential
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Monitoring of Email and Computer Use
Have a Good Reason
Good Reason: Concerns over the leaking of confidential
information or possible harassment and discrimination
Bad Reason: Curiosity
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Monitoring of Email and Computer Use
Extra Measures
 Install a program that tracks emails sending
attachments of a certain size
 Limit the size of attachments that can be sent by email
if feasible

 Set up and monitor a company Drop Box or similar type
of account
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Monitoring of Social Media
 Do not try to obtain employees’ social media passwords
or intrude on an employee’s social media account
 Consistently monitor the company’s online presence
 Set up an alert service to track posts about the
company
 Helps keep track of what employees are saying about the
company on social media
 And BONUS what the public is saying
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Monitoring of Social Media
 Be careful when monitoring
 You may regret what you learn
 What can be found on Facebook or other social media sites.
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Race



Age



Genetic Information



Disability information



Sexual Orientation



Protected Concerted Activity

Off-Duty Conduct
 Many states have statutes protecting employees/applicants
from adverse actions based on off-duty conduct.

 Statutes cover a large spectrum of activities.
 17 jurisdictions have "tobacco only" statutes: CT, DC, IN, KY, LA,
ME, MS, NH, NJ, NM, OK, OR, SC, SD, VA, WV, and WY.
 8 states protect use of lawful products: IL, MN, MO, MT, NV, NC, TN,
and WI.
 4 states offer statutory protection to those who engage in lawful
activities: CA, CO, NY, and ND.

 Always need to check relevant state/local law before taking
any adverse action based on off-duty behavior.
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Monitoring of Social Media
Tips for Managers
 Don’t become “friends” with employees
 Don’t reveal anything you wouldn’t say or post in public
 Don’t engage in fraud (“fake” friend requests or
passwords)
 Use privacy controls to manage flow of information
 Remember web content can be false
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Telephone Monitoring
 Reasons
 productivity, quality control, customer relations

 Consent
 state law usually dictates whether consent of participants is required

 Business vs. personal calls
 Use of recordings

Tip: Inform employees in advance, in writing if you intend to
monitor business calls
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Video Surveillance
 Reasons
 deter theft
 maintain security

 Audio transmission – may
violate federal/state
wiretap laws

 monitor productivity

 Location of video
 no bathrooms
 no locker rooms
 no private offices
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 Unions – installation and
use of hidden surveillance
to monitor employees in
the work place constitutes
mandatory subject of
bargaining

Monitoring Personal Devices
 Make sure that there is a policy governing use of personal
devices for business use (“BYOD”):
 Language reducing any expectation of privacy and monitoring if being
done
 Advising that access is a privilege and what acceptable use is
 What to do if lost or stolen
 Security requirements

 Connect BYOD policy to other policies
 Harassment
 Trade Secrets/Confidentiality

 Social media
fisherphillips.com

Final Questions?
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Rodriguez v. Raymours Furniture Co., ___
N.J.___(June 15,2016), reversing 436
N.J.Super.305 (App. Div., 2014)
 The Appellate Division decision in Rodriguez held
that an employer may shorten the time within which
an employee may bring a claim. In this case, the
employer had changed the statute from two years
(the statute of limitation for lawsuit based on
discrimination) to six months.
 Rodriguez caused a sensation.
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The Supreme Court held:
 Such a private agreement between employer and
employee frustrates the public policy underlying
the Law against discrimination

 this reversed the Appellate Division and ended
the issue.
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AND NOTE:
Senate Bill No. 992, introduced February 4, 2016 in
New Jersey was conditionally vetoed by Governor
Christie on May 2.
 It provided among other things:
“It shall be an unlawful employment practice to require
employees or prospective employees to consent to a
shortened statute of limitations or to waive any of the
protections provided by this act.”
It thus provided what the court in Rodriguez has held.
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 It also created a presumption of unlawful discrimination whenever
an employee of one sex is paid less in compensation and
benefits than an employee of another sex for “substantially
similar work, when viewed as a composite of skill, effort and
responsibility.”
 It also imposed on public contractors ongoing reporting
requirements relating to gender, race and compensation.
 It would have given the Director of DCR the authority to imposed
treble damages for violations of the new wage discrimination
provisions or provisions permitting employees to share wage
information.
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Atalese v. U.S. Legal Service Group, 219 N.J.
430 (2014),cert. den. 135 S.Ct. 2804 (2015)
“The absence of any language in the arbitration
provision that plaintiff was waving her statutory
right to seek relief in a court of law rendered the
provision unenforceable.”
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New Jersey Supreme Court Ruling
 The arbitration requirement must be explained and the arbitration
clause must contain “a simple, clear, understandable and easily
readable” clause that states that by agreeing to arbitrate:
1. The individual is waiving his/her constitutional right to seek relief in a
court of law;
2. Arbitration is the sole remedy for all causes of action, including statutory
claims.

 If the arbitration provision does not meet this standard, it is
unenforceable.
 Opinion does not approve cost sharing provisions such as:
 “The costs of arbitration, excluding legal fees, will be split equally
or born by the losing party, as determined by the arbitrator.”

fisherphillips.com

Takeaway
1. Check your arbitration clauses to see if they
pass the Atalese criteria.
2. Also check the financial obligation of
employees in the arbitration clause, if you
impose such an obligation.
 May not limit the statutory remedies an employee
can seek by contract
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In the wake of Atalese, we now have:
Morgan v. Raymours Furniture Co, 443 N.J. Super. 338 (App. Div. 2016)
 Employer put arbitration clause in handbook which contains a
purported waiver of employee’s ability to file a lawsuit.
 Handbook also had a provision to the effect that the rules, regulations,
etc. were not promissory in nature and were subject to change.
 Employee refused to sign a separate arbitration agreement.
 Employer then argued that handbook provision compelled arbitration.
 Based on Atalese, court held that employers could not argue that
handbook was not contractual and then turn around and argue that
some provisions were contractual.
 Employee was not required to arbitrate.
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 Overall Holding: An employee’s acknowledgment that
he/she received a copy of the employee handbook
containing a mandatory arbitration agreement did not
result in a waiver of right to sue.
 As the court cited in the concluding paragraph, “We
lastly recognize that had the plaintiff executed the
stand alone arbitration agreement presented to him
when a rift formed in the parties relationship, a
different outcome would likely have followed.” To that
we only need say, “if my grandmother had wheels,
she’d be a bicycle.”
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 The April 20 Law Journal reported that a challenge had
been made to the holding in Atalese in Scamardella v.
Legal Helper Debt Resolution.
 The challenge urged that Atalese had the unintended effect
of reversing the presumption in favor of arbitration to a
presumption against arbitration in violation of federal law.
 Appellate Division noted that there had been no facts
adduced to show that arbitration provisions have been
invalidated at a higher rate than other contract provisions
following Atalese.
 Appellate Division upheld the court below which declined to
compel arbitration.
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Takeaway
If you have an arbitration clause in your
handbook, prepare a separate arbitration
agreement to be signed by each employee.
That way, there can be no conflict between the
employer’s right to change unilaterally the
handbook and the right to compel arbitration.
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Kleine v. Emeritus at Emerson,2016 WL
3189260 (App. Div.,June 9, 2016)
 This case has serious implications for management
 Elderly plaintiff sued her nursing facility. The facility , citing an
arbitration clause in a document her brother had signed, moved
to compel arbitration, which was granted.
 On appeal, the Appellate Division refused to enforce the
arbitration clause in the fact of a Scotus decision enforcing a
similar arbitration clause, relying upon the Federal Arbitration Act.
 The Appellate Division instead relied upon contract law in finding
there was no meeting of the minds and unequal bargaining
power, even though the arbitration clause contained some of the
language required by Atalese.
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Takeaway
 While this may be a case limited to its sad facts, it
underscores New jersey’s position as unfriendly to
arbitration.

 Beware!
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Stay Tuned…
Gretchen Carlson v. Roger Ailes
 Gretchen Carlson’s choice of laws clause:
This Agreement shall be governed according to the laws of the State of
New York without regard to conflict of law principles.

 Gretchen Carlson’s arbitration clause:
Any controversy, claim or dispute arising out of or relating to this
Agreement or Performer’s employment shall be brought before a
mutually selected three-member arbitration panel and held in New York
City in accordance with the rules of the America Arbitration Association
then in effect…
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Smith v. Millville Rescue Squad, __N.J.__,
2016 WL 3389950 (June 21, 2016)
 Smith was discharged from his position with the Millville Rescue
Squad after it came to light that he was engaged in an
extramarital affair with a coworker (reports by his wife, who also
worked with the Rescue Squad;
 Supervisor indicated that he believed there would be an ugly
divorce in discharging Smith
 Issue: definition of marital status under the NJLAD.
 Held:”…[M]arital status should be interpreted to include those
who are single or married and those who are in transition from
one state to another.”
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 In the process, the court added some important language:
 “…[Our] interpretation prevents an employer from resorting to
stereotypes in its assessment of a potential employee or an
existing employee that bear no relation to the employee’s actual
performance in the workplace.”
 “…Employer may not assume, based on invidious stereotypes,
that an employee will be disruptive or ineffective simply because
of life decisions such as marriage or divorce.”

 The holding explicitly states that its decision does not affect
the law regarding anti-nepotism policies, which do not
violate the LAD.
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And stay tuned:
 Rumblings about restrictive covenants: some
employers are requiring these even for lower level
employees, which restricts their mobility, or at the
very least, threatens them.
 A case involving such employees is ripe for the
picking.
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Split on the U.S. Supreme Court?
 Currently 8 Justices.
 President Obama has nominated someone to be the 9th
Justice: Merrick Garland
 Senate is refusing to vote on the nomination or even meet
with the nominee until after the election.
 Politics aside, what does that mean for employers?
 Tied decisions.
 No resolution of issues before the court.
 Patchwork of interpretations on employment issues.

 What happens after the election?
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Equal Pay SB No. 992 - An Act Concerning Equal
Pay for Women and Employment Discrimination
 Passed by both chambers of the Legislature.
 Governor has not taken action.

 The bill allows back pay for the entire time an employee is
discriminated against, so long as a violation occurs within the
statute of limitations.
 Provides an unlimited statute of limitations – be able to seek for the
entire time period received a discriminatory wage.
 Current is 2 years.

 Shifts burden of proof – if there is a difference in wages between
men and women, is assumed is discriminatory.
 Covers “financial terms and conditions of employment.”
 Could go beyond just wages.
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Minimum Wage – New Jersey
 $8.38 per hour as of January 1, 2015
 Did not increase in 2016.

 Minimum wage is tied to the consumer price index for all
urban wage earners and clerical workers (CPI-W).
 Increases each year are automatic:
 2013 State constitutional amendment requires that the minimum
wage be adjusted annually to reflect any percentage increase of the
CPI-W for the prior year.

 Talk from the Legislature of a $15/hr minimum wage.
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Minimum Wage – New York
 Going up to $15 an hour over the next few years.
 For New York City employers with at least 11 employees, goes up to
$11 at the end of 2016, then another $2 each year after, reaching $15
on 12/31/2018.
 For New York City employers with 10 employees or fewer, goes up to
$10.50 by the end of 2016, then another $1.50 each year after,
reaching $15 on 12/31/2019.
 For Nassau, Suffolk and Westchester Counties, goes up to $10 at the
end of 2016, then $1 each year after, reaching $15 on 12/31/2021.
 For the rest of the state, goes up to $9.70 at the end of 2016, then
another .70 each year after until reaching $12.50 on 12/31/2020 – after
which will continue to increase to $15 on an indexed schedule.
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Sick Leave –New Jersey
 At the moment, there is no statewide paid sick leave law.
 Have a number of municipalities with laws:
 Bloomfield
 Montclair
 Jersey City
 Newark
 Passaic
 East Orange
 Paterson
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 Irvington
 Trenton
 Elizabeth – went into effect
this year
 New Brunswick – went into
effect this year
 Plainfield – goes into effect
on July 14, 2016

Paid Sick Leave – New Jersey
Pending Legislation
 Senate passed a bill last month.
 Employers with less than 10 employees during the past
calendar year would be required to provide employees up to
40 hours of sick leave.
 Larger employers would have to provide up to 72 hours.
 Pre-empts existing local ordinances that provide less
coverage and any new ordinances.
 Same bill the Senate passed late last year.
 Assembly has not taken any action on this bill yet.
 Assembly appears to be split on preemption issue.
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Paid Family Leave – New York
 New York State – Just passed a paid family leave
law.
 up to 12 weeks of paid time off from a job to bond
with a new child (including adopted or foster
children), or to care for a gravely ill parent, child,
spouse, domestic partner, or other family member.
 Is an insurance based model like NJ’s.
 Goes into effect 2018.
 What does this mean for employers?
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Paid Sick Leave – New York
Pending Legislation
 A bill requiring paid sick leave was introduced in both
chambers during the last session and referred to
committees.
 Bills would require all employers to provide paid sick
leave to their employees.
 If 10 or more employees – 80 hours of paid sick leave.
 If less than 10 employees – 40 hours of paid sick leave.

 Don’t forget NYC paid sick leave for companies
operating in NYC.
fisherphillips.com

Mandated Health Benefits – Medication
Synchronization in New Jersey
 Requires health plans permit early or partial
prescription refills, to allow individuals to get all their
medications at once, on the same day, each month.
 Allows payment for the partial refills; and
 Determine dispensing fees based exclusively on total
number of prescriptions dispensed.
 Applies to insurance policies issued or renewed on or
after July 9, 2016 and plans that provide coverage for
pharmacy services.
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New Jersey Schedules That Work Act
 Passed by the Assembly Women and Children Committee.
 Would require employers to consider workers' requests for schedule changes
- required to consider it as part of a “timely, good faith interactive process”
that includes a discussion with the employee.
 Employers of 15 or more employees to provide more predictable and stable
schedules for employees in the retail, food service, and cleaning industries.
 Require employers to pay retail, food service, or cleaning employees a
minimum of four hours' work if the workers are sent home early because of
an unexpected change in circumstances.
 Require employers of those workers to post schedules two weeks in
advance, pay employees who are asked to call in to see if they are needed,
and provide an hour's worth of extra pay for shift changes made with less
than 24 hours' notice.
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New York Predictable Schedule
 Senate Bill referred Labor Committee.
 Requires that an employer shall pay an employee for at least
4 hours at the basic minimum hourly wage for each day an
employee reports for work as instructed but is given less
than four hours of work.
 Employer shall pay an employee for at least 4 hours at the
basic minimum hourly wage for each day an employee is
instructed to contact their employer, or wait to be contacted
by their employer, less than 24 hours in advance of the start
of a potential work shift to determine whether the employee
must report to work for such shift.
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Election 2016
Hot Button And Controversial Issues
 Immigration; Religion; National Origin;
 Terrorism/National Security;

Republican and Democratic Conventions

Possible Hostile Work Environment/Discrimination Claim?
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Why Does This Matter For Employers
Employees Discussing Politics
Are Not Working
Conversations About Politics Can
Lead to Workplace Violence
Recent Study by CareerBuilder found
one in five employees who discussed
politics at work had fights or heated
debates with their coworkers
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Question:

Does the First
Amendment protect
speech in the workplace?
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Answer:
 It depends on whether the employer is private or public (i.e.,
governmental)
 No First Amendment right for private employers
 For employees of governmental institutions, their speech
rights are protected so long as:
 (a) Speech relates to a matter of public concern, and
 (b) Commenting outweighs public employer’s interest in
providing public service
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Supreme Court Ruling: Perceived Politics is
Protected by the First Amendment
 United States Supreme Court Ruled on Tuesday, April 26, that a retired N.J.
police officer can pursue a claim that he was demoted in violation of the First
Amendment because of his perceived politics.
 Facts: Jeffrey Heffernan was demoted from a detective’s post in the police
chief’s office after he was observed by the Paterson Mayor‘s security
personnel talking to a mayoral opponent’s campaign manager amid a crowd
of campaign staff and supporters.

 Heffernan stated that he was simply picking up a campaign sign that his
bedridden mother hoped to display on her lawn.
 The City of Paterson argued that the fact Heffernan admittedly wasn't
engaging in constitutionally protected activity was fatal to his free speech
claim.
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Heffernan v. City of Paterson
The Supreme Court disagreed with the City:
“The government’s motive likewise matters here, where
respondents demoted Heffernan on the mistaken belief that
he had engaged in protected speech." "A rule of law finding
liability in these circumstances tracks the First Amendment’s
language, which focuses upon the government’s activity."
"Moreover, the constitutional harm — discouraging employees
from engaging in protected speech or association — is the
same factual mistake.“
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Significance of Heffernan v. City of Paterson
 Warning For Public Employers to Use Caution
Before Proceeding with Discipline

 Not Impact Private Employers
 Timing of Case Significant with the Politically
Charged Environment This Election Cycle.
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Protected Activity Under
National Labor Relations Act
 Applies to all private employers, even
nonunion workplaces, and can protect (in certain
circumstances) politically charged speech;
 Section 7 of the NLRA gives employees the right to
engage in “concerted activities for the purpose of
collective bargaining or their mutual aid or protection”
 Protected concerted activity: workers are allowed to
discuss terms and conditions of employment (wages,
hours and working conditions) with co-workers
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Examples Of Political Speech That May Be
Protected by the NLRA
 The General Counsel of the NLRB has stated that
an employer may not interfere with political
speech where there is “a direct nexus between
employment related concerns and the specific
issues that are the subject of the advocacy”
 “Support Bernie Sanders because he will raise
the minimum wage” vs “Support Donald Trump
because he will make America great again.”
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Hot Topics: Police and Race Issues
 Black Lives Matter/Blue Lives Matter/All Lives Matter
Conversations
 Recent events in Minnesota, Baton Rouge and Dallas have
intensified feelings;
 Highly Emotional and Charged Conversations;
 Intensified by Election 2016
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Hot Topics: Transgender Bathroom Issue
 The North Carolina Law known as HB 2, which bars
transgender people from using public bathrooms that match
their gender identity has created public debate and protests.
 Opponents of the law allege it is discriminatory and view those
who support it as “religious zealots” or “narrow minded”;
 Proponents of the law argue that it protects privacy rights and
promotes safety of those using the bathrooms;
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Transgender Bathroom Issue: Reactions
 Corporate Response: Companies such as PayPal and Deutsche
Bank cancelled plans for expansion in North Carolina; Target
announced that it will allow individuals to use the bathroom that
corresponds with their gender identity;
 Sports and Entertainment: Many entertainers cancelled
appearances and NBA may move 2017 All Star Game from North
Carolina;
 Federal Government: Department of Education and Justice
Department issue guidance that public schools risk federal funding
if they do not allow students to use the bathroom of their gender
identity.
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Transgender Bathroom and Employers
 These high profile actions, lead to water cooler
conversations – possible harassment/discrimination
claims;
 Employees may inquire if the Company has a
Transgender bathroom policy
 Review and understand policies or draft policies
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Tips For Employers
 Remind Employees of the Company’s harassment, discrimination
and equal opportunity policies;
 Code of Conduct: It should outline your expectations that all
employees treat each other with respect;
 Consider a dress code that prohibits political apparel;
 Limit employee use of e-mail to business-related purposes only;
 Thoroughly investigate any complaints of bullying or harassment;

 Before disciplining an employee for political expression, check to
make sure that it is not protected concerted activity.
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Alfred J. Noll v. IBM (2nd Cir. May 21, 2015)
Key Facts
 Plaintiff was a deaf software engineer
 Long term employee provided with various accommodations
during his employment
 Accommodations included on-site and remote ASL
interpreters, internet transcriptions and video relay services
 Plaintiff requested additional accommodation in form of
captions for all intranet videos and transcripts for all audio
files immediately upon posting them
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Alfred J. Noll v. IBM (2nd Cir. May 21, 2015)
Key Facts continued
 IBM rejected request for additional
accommodation
 Plaintiff commenced suit pursuant to the ADA
and New York State Human Rights Law
alleging:
 Failure to reasonably accommodate his
disability
 Failure to engage in the interactive process
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Alfred J. Noll v. IBM (2nd Cir. May 21, 2015)
District Court Holding in favor of IBM:
 IBM reasonably accommodated plaintiff
 IBM did not fail to enter into interactive process
as it already provided accommodations

Second Circuit affirmed the District Court
holding:
 The accommodations already provided were
reasonable and effective
 IBM already met obligation to engage in interactive
process which resulted in accommodations provided
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ADA Basics
 Cannot discrimination against qualified persons
who are disabled, are believed to be disabled
or have a record of a disability
 Qualified means can perform essential job
functions with or without a reasonable
accommodation
 Must provide reasonable accommodations for
qualified individuals if no undue hardship

 Must engage in the interactive process (have a
dialogue)
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Possible Accommodations
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Job restructuring
Making facilities accessible
Modified work schedules
Work-at-home arrangements
Transfer or reassignment
Leaves of absence
Acquiring/modifying equipment/devices
Adjusting/modifying exams, policies, training
Providing qualified readers or interpreters

Accommodations Not Required
Changing or eliminating a job’s essential functions
Creating a new position
Lower qualitative or quantitative production standards
Allowing use of illegal drugs (including medical marijuana)
Allowing a disabled employee to violate work rules
Accepting violent conduct
Eliminate stress from the work environment
Transfer employee because of a personality conflict with a
supervisor
 Tolerating erratic attendance or “work-when-you-feel-like-it” leave
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The Interactive Process
 EEOC:
 “An informal interactive process [to] identify the precise limitations
resulting from the disability and potential reasonable accommodations that
could overcome those limitations.”








Conduct initial dialogue with employee, in-person if possible
Elicit info from employee about abilities, restrictions, limitations
Ask treating doctor for info on nature and length of restrictions
Ask employee to identify a desired accommodation
Consider feasibility of what the employee wants
Document the process

 Document the outcome
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Steps in the Interactive Process
 Give employee what he asks for
 If not, propose alternative
 Employees don’t have right to get precisely what
they ask for
 Whatever is counter-offered must be something
that will be effective






Conduct further dialogue with employee
Ultimately “make a call”
Monitor for effectiveness
Suppose #1 unsuccessful?
 “Go back to square 1”
 Exhaust all reasonable alternative accommodations
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Takeaway
 Employee is only entitled to
reasonable and “effective”
accommodation
 Effective accommodation is one that
enables employee to perform the
essential functions of the position
 Accommodation provided is not
required to be the employee’s first
choice
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Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Key Facts
 Plaintiff was employed as an HR Manager covering the
Philadelphia District;
 November 5, 2012 – beginning of a leave of absence due to
gastroparesis – affects the ability to properly digest food/liquid;

 Initial RTW date = December 3, 2012
 No FMLA entitlement
 On November 27, 2012, need for leave extended to February 1,
2013 as surgery was required
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Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Key Facts
 December 12, 2012 letter from supervisor states that the
company would be replacing Plaintiff’s position but that the
Company would “attempt to place [her] in an available
position: when she was able to return to work;
 February 5, 2013 – need for leave extended again through
March 28, 2013 and “permanent” restrictions were:



No exposure to theft detectors or power stations
No excessive or repetitive bending, twisting or stretching

 February 19, 2013 – Plaintiff emails her supervisor asking
“what type of position would be available as you are [filling]
my [position] that I had.” Supervisor asks for clarification
the next day by phone on what these restrictions mean;

fisherphillips.com

Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Key Facts
 No clarification provided as Plaintiff was waiting to hear about
whether company could accommodate before following up with
her doctor;
 March 21, 2013 – Plaintiff emails her supervisor again asking
for a job description on the position she is being offered when
she gets back to work;
 Supervisor responds by saying that he needed a work release
before he could further engage in the interactive process;
 Plaintiff responds that her February 5 documentation was her
work release, but her supervisor asks her to fill out a new form;
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Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Key Facts
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April 1, 2013 – Plaintiff sends in a new form, which has no RTW date
from doctor but, in addition to reiterating the “permanent” restrictions,
also lists some other restrictions that need to be in place through May
24, 2013;



April 11, 2013 – Plaintiff is advised that a replacement has been hired,
and that company is still waiting for her RTW date, so that the
interactive process can be move forward;



May 24, 2013 – Plaintiff can RTW without any restrictions as of
August 21, 2013 (company denies receipt of this document);



November 5, 2013 – administrative termination of Plaintiff after 1 year
of leave, as no RTW date ever provided.

Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Analysis
 Discrimination claim (SJ denied)
 “The Court concludes that [the December 12] letter
constitutes direct evidence of discrimination, as a reasonable jury could
find that Defendants’ decision to remove Plaintiff from her position as
Regional HR Manager was motivated by Plaintiff’s inability to return to
work because of a medical condition”;
 Defense argued that Plaintiff was not replaced until April 2013. However,
the Court stated that “the crucial question is not how long it actually took
Defendants to hire a new employee, but what Defendants knew and
expected of Plaintiff’s condition at the time they decided to remove her
from the position”;
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Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Analysis
 Accommodation claim (SJ denied)
 Company admits no interactive process but says that
Plaintiff never demonstrated a present ability to perform
her essential job functions and therefore, there was no need to engage in
the process;
 Court holds that Company was required to do more than tell Plaintiff that
she could not return to work without a release;
 “The law does not require that the employer know that an accommodation is
possible before making reasonable efforts to identify an accommodation.
Instead, the law requires an interactive process, the purpose of which is to
search out and explore those obvious to the employer before the process
even occurs.”
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Bertolotti v. Autozone
(District of NJ, Sept. 2015)
Takeaways
 Be careful in communications with leave takers.
Each letter is a potential piece of evidence.
 Temporary replacement is preferable to
permanent replacement, whenever possible.
 The interactive process must be active, never
passive.
 The story is everything in these cases.
Opportunities to tell the story should not be
passed up.
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Paul Williams Township of Lakewood
(App. Div. 2016)
Key Facts
 Plaintiff employed as a truck driver for Dep’t of Public
Works
 Anonymous letter alleges plaintiff has mental issues and
that coworkers fear him
 Employer waited eight months before acting
 December 2013, employer orders Plaintiff to obtain
psychological fitness for duty exam
 Plaintiff refuses and is terminated for insubordination
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Paul Williams Township of Lakewood
(App. Div. 2016)
Key Facts continued
 Plaintiff appealed termination to Civil Service Commission and
participated in hearing before OAL
 At the hearing, testimony was provided that Plaintiff was “no
different from any other employee” and other than “writing” plaintiff
up on one occasion for a minor infraction, there was no record of
disciplinary actions
 Commission rejects ALJ’s recommendation but reverses term
imposing a 6-month suspension
 Plaintiff appealed to the Appellate Division
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Paul Williams Township of Lakewood
(App. Div. 2016)
Key Facts continued
Appellate Division reversed and held that employer
did not have a lawful basis to require the exam
because:
 No reasonable belief that essential functions
were impaired by a medical condition; or
 That plaintiff posed a direct threat due to a
medical condition
 Employer’s conclusions were not based on own
observations or reliable information
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Fitness for Duty Examinations
 ADA’s prohibition against discrimination on
the basis of disability extends to medical
examinations and inquiries.
 ADA and corresponding regulations generally
prohibit employers from requiring medial
exams or inquiring about the existence or
severity of an employee’s disability.
 Psychological fitness for duty examinations
are “medical examinations” under the ADA.
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Fitness for Duty Examinations
 Employers are permitted to require a
fitness for duty exam for purposes of
determining whether an employee is
able to perform job-related functions.
 The purpose of the exam must be jobrelated and consistent with business
necessity. See 42 U.S.C.A.
12112(d)(4)(A)
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Fitness for Duty Examinations
 EEOC has defined “job related and consistent with
business necessity” to mean: “When an employer has
a reasonable belief, based upon objective evidence,
that: (1) an employee’s ability to perform the essential
functions will be impaired by a medical condition; or
(2) an employee will pose a direct threat due to a
medical condition.”
 Direct threat means a “significant risk of substantial
harm to the health or safety of the individual or others
that cannot be eliminated or reduced by reasonable
accommodation.”
fisherphillips.com

Takeaway
Before requiring a fitness for duty exam:
 Ensure there is a job related basis for the
exam
 Ensure the requirement is consistent with
business necessity
 Employer must reasonably believe, based
upon direct observation or reliable information,
the employee’s perceived medical condition is
affecting the performance of the essential
functions of the position or that the employee
poses a direct threat.
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Takeaway
When considering information provided
by a third party the employer should
consider:
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Relationship of person providing information to the
employee



Seriousness of medical issue



Possible motivation of person providing the
information



How person providing the information learned the
information



Other evidence that bears on the reliability of the
information provided
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Thank You!
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