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Definition of Delinquency

The 2016 Amendments include a definition of
delinquency for the purpose of counting the period of time
applicable for certain loss mitigation requirements in
Regulation X, such as early intervention and the 120-day
prohibition on making a referral to foreclosure. The new
definition also applies to calculating days of delinquency
for certain disclosures on monthly periodic statements
required in Regulation Z. Finally, because the delinquency
definition only addresses monetary defaults, the new rule
clarifies that a servicer may still accelerate the loan in
accordance with the mortgage based on other contractual
breaches.




Delinquency Defined

e Delinquency - begins on the date a periodic
payment sufficient to cover principal, interest,
and (if applicable) escrow becomes due and
unpaid and continues until such time as no
periodic payment is due and unpaid.

e (Grace Period - A loan is considered delinquent
under the rule on the date the payment is due
but unpaid even if the servicer allows a grace
period.




PERIODIC STATEMENTS
(other than bankruptcy)

The 2016 Amendment clarifies certain periodic statement
disclosure requirements relating to mortgage loans that
are in temporary or permanent loss mitigation programs,
have been accelerated or have been charged off. The rule
also clarifies how to show payments and expenses that
may have accrued while a loan was temporarily exempt
from the requirement to send periodic statements. In all
cases where the periodic statement includes information
based on length of delinquency, the period must be
calculated based on the new delinquency definition.

Effective Date: October 19, 2017




Loans that have been accelerated

When a loan has been accelerated the periodic
statement must:

Generally, show the accelerated amount in the
amount due section.

If the servicer is willing to accept a
reinstatement amount that is less than the
accelerated amount, the lesser amount MUST be
shown as the amount due, though the
accelerated amount must also be shown on the
periodic statement.

Servicers may use a “good through” or “as of”
date when disclosing the reinstatement amount.




Loans in Temporary Loss Mitigation
(short term repayment or trial

modification)

e A partial payment received under a temporary
payment plan may be held in suspense until the
servicer receives a full contractual payment, then it
must be promptly credited to the account.

e The amount due section of the periodic statement
may show either the temporary payment or the
contractual payment.

e [fthe amount due section of the periodic statement
shows the temporary payment, the contractual
payment must also be included in the explanation of
amount due on the statement.
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Loans that have been Permanently
Modified

e If the loan contract has been permanently
modified, the periodic statement must show
only the modified payment.
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Loans that have been Charged Off

* Periodic statements are not required following
charge off of a loan if the servicer will not charge
any additional fees or interest on the account
and, within 30 days of the charge off or the most
recent statement, the servicer provides a notice
clearly and conspicuously labeled “Suspension
of Statements & Notice of Charge Off - Retain
This Copy for Your Records” that states, among
other things:




Charge-offs continued

The mortgage loan has been charged off;

The servicer will no longer provide a periodic
statement for each billing cycle;

The lien remains in place and the consumer
remains liable for the loan and any obligations
which may include property taxes;

The balance is not being canceled or forgiven,
and the consumer may be required to pay the
balance on the account in the future; and

The loan may be purchased, assigned, or
transferred.




Post Exemption Statements

* Some loans are exempt from the requirement to
provide periodic statements (i.e. certain loans in
bankruptcy). If an exemption expires, the 2016
amendments clarify that servicers are only
required to provide transaction activity since
the final payment due date during the
exemption period.




Example

e Assume that a consumer was in Chapter 13
bankruptcy for 2 years and during that time the
account was exempt from the requirement to
send periodic statements. If the exemption ends
on July 10, the first periodic statement would
include a summary of transaction activity
through July 1, rather than a breakdown of
monthly activity for the prior 2 years.




PERIODIC STATEMENTS
Current Rule

e Unless required by a local bankruptcy rule, servicers
are exempt from the requirement to provide a
periodic statement for a mortgage loan while the
consumer is a debtor in bankruptcy

e However, 11 USC Sec. 524(j) allows a creditor to
“seek or obtain periodic payments associated with a
valid security interest in lieu of pursuit of in rem
relief to enforce the lien”

e As a result, many creditors now choose to send
statements to debtors in bankruptcy or who have
been discharged, but there is no “safe harbor” for the
format of the statements




PERIODIC STATEMENTS:
New Rule

Consumer Financial
Protection Bureau

e On August 4, 2016 the CFPB issued a final rule
amending parts of Reg X and Reg Z of RESPA. Among
other things, the rule contains provisions requiring
periodic statements in bankruptcy (referred to as
“modified periodic statements”), subject to certain
exemptions

e The new rule becomes effective 18 months after the
rule is published in the Federal Register (April 19,
2018)

e The rule contains “safe harbor” forms
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Z PERIODIC STATEMENTS: New Rule -
Exemptions from coverage

The final rule applies exemptions at the loan level

When the criteria for an exemption applies to one
borrower on the loan, the servicer is exempt from having
to provide a modified periodic statement with respect to
any borrower on the loan

Opt in/Opt Out may be in writing or done verbally
provided it is documented

An agent can also submit the request
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A PERIODIC STATEMENTS: New Rule -
Exemptions from coverage

e Fixed rate mortgages if substantially similar information
provided on coupon book

= But if the borrower is more than 45 days delinquent, the
servicer must provide delinquency information
separately in writing, including an account history for the
delinquency period

e Mortgage loans that are services by small servicers (servicers
that service 5,000 or fewer mortgage loans of which servicer
or affiliate is creditor or assignee) and state housing finance
agencies

e Reverse mortgage and timeshare plans
e Open-end home loans such as HELOCs




~” PERIODIC STATEMENTS: New Rule -
When can you stop sending statements?

e Two part test

= A: Any consumer on the loan must be a debtor or must
have been discharged in bankruptcy; AND

= B: One of the following additional conditions must
apply:

1) The consumer requests in writing that the servicer
cease providing statements; or

2) The Filed Plan provides for Surrender, Avoidance,
or otherwise does not provide for the payment of
arrearage or maintenance of payments; or

3) The Court enters an order Avoiding lien, lifting the
stay, or requiring the servicer to cease providing the
statements; or

4) The consumer files a statement of intention to

surrender (11 USC 521(a)) and has not made any
partial or periodic payments after filing the case




PERIODIC STATEMENTS: New Rule -
Exemptions from coverage

These exemptions no longer apply if:

e The debtor reaffirms the debt; unless there is
an order terminating statements

e The borrower on the loan requests in writing
that statements resume




s PERIODIC STATEMENTS: New Rule -
Content of the Statements

The Modified Periodic Statement may allow:
e Informational Disclosures

e Terminology that is commonly understood or
used in the sample

e Terminology specific to the circumstances of
the case

e Regional differences in terminology

e A statement identifying the consumer’s status
as a debtor in bankruptcy or the discharged
status of the mortgage loan

e A statement that the periodic statement is for
informational purposes only




’- PERIODIC STATEMENTS: New Rule -

Content of the Statements

The Modified Periodic Statement may allow:

The Amount Due Section does not need to include the amount of
any late payment fee and the date on which that fee will be
imposed if the payment has not been received

The Delinquency Information Section does not need to include the
date on which the consumer became delinquent

A notification of possible risks, such as foreclosure, and expenses,
that may be incurred if the delinquency is not cured

A notice of whether the servicer has made the first notice or filing
required by applicable law for any judicial or non-judicial
foreclosure process

On unmodified statements, the “Amount Due” in the Amount Due
Section must be shown more prominently than other disclosures on
the page. This “more prominently” requirement does not apply, but
the servicer is still required to disclose the “Amount Due”
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“~" PERIODIC STATEMENTS: New Rule —

Content of the Statements

Modified Periodic Statement in Chapter 12 &

1

3:

The first modified statement should include activity since the last
statement - since the last payment due

Pre and post petition should be clearly defined and include both

Servicers are not required to alter how they disclose their method of
applying payments for purposes of providing a periodic statement to
a consumer in bankruptcy

Not all information must appear on the first page and some
information may be omitted

A servicer may choose to include additional information on a
periodic statement, including bankruptcy-specific information, such
as descriptions of agreed orders or additional details about post-
petition payments

MAY Omit: account history, loss mitigation, total payments due, and
homeownership




7 PERIODIC STATEMENTS: New Rule -
Content of the Statements

Modified Periodic Statement in Chapter 12
& 13:

Amount Due Must Include:

e The monthly payment amount, with a breakdown
showing how much, if any, will be applied to
principal, interest, and escrow

e The total sum of any fees or charges imposed since
the last statement

e Any payment amount past due; however,
information on agreed orders is discretionary and
servicers may opt to list post petition fees, costs and
charges after compliance with Rule 3002.1




PERIODIC STATEMENTS: New Rule -
Content of the Statements

Modified Periodic Statement in Chapter 12
& 13:

The Transaction Activity Must Include
e All payments the servicer has received since the last
statement

= All post- petition and pre-petition payments
e All payments of post-petition fees and charges

e All post- petition fees and charges the servicer has
imposed since the last statement

*The brief description of the activity need not identify
the source of any payments
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” PERIODIC STATEMENTS: New Rule
Content of the Statements

Modified Periodic Statement in Chapter 12 & 13:

Pre-petition Arrearage Breakdown:

o [fapplicable, the total of all pre-petition payments received since
the last statement

e The total of all pre-petition payments received since the
beginning of the consumer’s bankruptcy case

e The current balance of the consumer’s pre-petition arrearage

e The pre- petition arrearage disclosures must be grouped in close
proximity to each other and located on the first page of the
statement or, alternatively, on a separate page enclosed with the
periodic statement or in a separate letter

e The CFPB believes that the pre-petition arrearage disclosure
does not need to include a breakdown of principal, interest, and
eSCrow




” PERIODIC STATEMENTS: New Rule -

Content of the Statements

Disclosures to Consumers in Chapter 12 &
13:

When applicable use the following

disclosures:

Section 1026.41(f)(3)(vi)(A) requires a statement that the amount
due includes only post-petition payments and does not include other
payments that may be due under the terms of the consumer’s
bankruptcy plan

Section 1026.41(f)(3)(vi)(B) provides that, if the consumer’s
bankruptcy plan requires the consumer to make the post-petition
mortgage payments directly to a bankruptcy trustee, the periodic
statement must include a statement that the consumer should send
the payment to the trustee and not to the servicer
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y 'PERIODIC STATEMENTS: New Rule -
Miscellaneous Provisions

e Multiple Obligors

* In connection with a mortgage loan with more than one primary
obligor, the servicer may provide the modified statement to any
or all of the primary obligors, even if a primary obligor to whom
the servicer provides the modified statement is not a debtor in
bankruptcy

e Coupon book
* Include disclosures set in the rule, on same page or separate
page
= Similar disclosures to modified periodic statements
e Exclusive Address:

= Servicer can establish for opt in/opt out provided that the
servicer notifies the consumer of the address in a manner that is
reasonably designed to inform the consumer of the address and
uses the same address both for opt-ins and opt-outs




PERIODIC STATEMENTS: New Rule -
Billing Transaction Timeline

A servicer is not required to transition to a modified or
unmodified periodic statements if the payment due date
for that billing cycle is no more than fourteen (14) days
after the date on which the trigger event occurs

Single billing cycle exemption: When a servicer
transitions from a modified or unmodified statement the
servicer must provide the next modified or unmodified
period statement by delivering the statement within a
reasonably prompt time after the first due date after the
triggering event that is more than fourteen (14) days after
the date on which the applicable event occurs

Reasonably Prompt: delivering, emailing, or placing the
periodic statement in the mail within four days after the
payment due date or the end of the courtesy period
generally would be considered reasonably prompt




% PERIODIC STATEMENTS: New Rule -
Billing Transaction Timeline

Best Practice:

e Create and test forms for periodic
statements to use for loans in
bankruptcy per the proposed Model
Forms for Chapter 7, Chapter 11 cases
and for Chapter 12, Chapter 13 cases
as early as possible to meet the
anticipated compliance date of January

1,20183
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Thank you for
attending

Please complete
SESSION EVALUATIONS
when emailed out next week.




