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Re: Committee to evaluate changes to Virginia Code §8.01-53 
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Dear Stuart: 
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Our committee was asked to look at Virginia Code §8.01-53, which sets out classes of 
beneficiaries who are entitled to recover damages under the Wrongful Death Act. 

We propose the attached amendment to clarify that stepchildren are Class I beneficiaries. 

This would eliminate gross inequities that arise in some cases. For example, when a decedent 
had a long-lost child from early in life with whom the decedent had no contact when the 

decedent died, but the decedent also was a parent to one or more dependent stepchildren who 
were close to the decedent. 

Under the current statute, the long-lost child with no relationship to the decedent, a Class 
I beneficiary, could box out dependent stepchildren as Class II beneficiaries. Including all 
children as Class I beneficiaries will allow the fact finder to apportion recoveries equitably 
among beneficiaries in that class. 

Thank you for assigning us this interesting topic. 
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SENATE BILL NO. _ _ __ HOUSE BILL NO. _ __ _ 

1 A BILL to amend and reenact § 8.01-53 of the Code of Virginia, relating to award of damages for 

2 wrongful death; beneficiary classes. 

3 Be it enacted by the General Assembly of Virginia: 

4 1. That§ 8.01-53 of the Code of Virginia is amended and reenacted as follows: 

5 § 8.01-53. Class and beneficiaries; when determined. 

6 A. The damages awarded pursuant to § 8.0 l-52 shall be distributed as specified under § 8.01-54 

7 to (i) the surviving spouse, children of the deceased and children of any deceased child of the deceased 

8 or (ii) if there be none such, then to the parents, brothers and sisters of the deceased, and to any other 

9 relative who is primarily dependent on the decedent for support or services and is also a member of the 

10 same household as the decedent or (iii) if the decedent has left both surviving spouse and parent or 

11 parents, but no child or grandchild, the award shall be distributed to the surviving spouse and such 

12 parent or parents or (iv) if there are survivors under clause (i) or clause (ii i), the award shall be 

13 distributed to those beneficiaries and to any other relative who is primarily dependent on the decedent 

14 for support or services and is also a member of the same household as the decedent or (v) if no survivors 

15 exist under clause (i), (ii), (iii), or (iv), the award shall be distributed in the course of descents as 

16 provided for in§ 64.2-200. Provided, however, no parent whose parental rights and responsibilities have 

17 been terminated by a court of competent jurisdiction or pursuant to a permanent entrustment agreement 

18 with a child welfare agency shall be eligible as a beneficiary under this section. For purposes of this 

19 section, a :relative: is any person related to the decedent by blood, marriage, or adoption~ and-alse 

20 iAeh:ldes a stepel:lild of the deeedeAl "children" includes adopted children and stepchildren. 

21 B. The class and beneficiaries thereof eligible to receive such distribution shall be fixed (i) at the 

22 time the verdict is entered if the jury makes the specification; or (ii) at the time the judgment is rendered 

23 if the court specifies the distribution. 

24 C. A beneficiary may renounce his interest in any claim brought pursuant to § 8.01-50 and, in 

25 such event, the damages shall be distributed to the beneficiaries in the same class as the renouncing 
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26 beneficiary or, if there are none, to the beneficiaries in any subsequent class in the order of priority set 

27 forth in subsection A. 

28 # 
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Reply to the Harrisonburg office 

Re: Should the Virginia Code and/or the Rules of the Supreme Court permit live 
testimony by video? 

Dear Stuart: 

Our committee was tasked to study the topic set out in the subject Une immediately 
above. The committee as constituted initially consisted of the Honorable Everett A. Martin, Jr., 
P. Brent Brown, Esq., Thomas J. Curcio, Esq., John D. McGavin, Esq., Sandra M. Rohrstaff, 
Esq. , Carlyle "Randy" Wimbish, Esq. , and myself. At my request, you permitted the ad hoc 
appointment of the Honorable Marilyn Goss to the committee in order to bring family law 
experience to the committee, along with Professor Fred Lederer of the Marshall-Wythe School of 
Law as a non-voting member, insofar as Professor Lederer is not a member of the Boyd Graves 
Conference) based on his extensive study and experience on this topic. The committee convened 
twice by telephone and twice by Skype. 

Looking into this topic further, we discovered that there is a good amount of material on 
the subject. See attachments A-D. Of special note is Professor Lederer's article "The Legality 
and Practicality of Remote Witness Testimony", The Practical Litigator, September 2009, 
attachment B. 

Our starting point for study was F.R.Civ.P. 43, Taking Testimony, which states:' 

(a) In Open Court. At trial, the witnesses' testimony must be taken in open court 
unless a federal statute, the Federal Rules of Evidence, these rules, or other rules 
adopted by the Supreme Court provide otherwise. For good cause in compelling 
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circumstances and with appropriate safeguards, the court may permit testimony in 
open comt by contemporaneous transmission from a different location. 

The substance of Federal Rule 43(a) has been in place since 1996 and the Revisers' Notes 
are fairly robust. However, upon reviewing other resources, we quickly realized that Virginia 
already has in place two statutes that address certain aspects of our committee's assigned topic, 
Code sections 17.1-513.2 and 19.2-3.l(B). Section 17.1-513.2 (emphasis added), provides: 

Notwithstanding any other provision of law, in any civil 
proceeding in which a party or a witness is incarcerated or when 
otherwise authorized by the court, the court may, in its discretion, 
conduct any hearing using a telephonic communication system or an 
electronic audio and video communication system to provide for the 
appearance of any parties and witnesses. Any electronic audio and video 
communication system used to conduct such a hearing shall meet the 
standards set forth in subsection B of§ 19.2-3.1. 

Section 19.2-3.1 (B) states: 

Any two-way electronic video and audio communication system 
used for an appearance shall meet the following standards: 

1. The persons communjcating must simultaneously see and speak 
to one another; 

2. The signal transmission must be live, real time; 
3. The signal transmission must be secure from interception 

through lawful means by anyone other than the persons communicating; 
and 

4. Any other specifications as may be promulgated by the Chief 
Justice of the Supreme Court. 

Based on these two statutes, it seemed to us that the philosophy behind the Virginia 
statues (although somewhat vague as to the extent they may apply to civil testimony in general) 
compared to F.R.Civ.P. 43(a) is more toward a relaxed use of remote witness testimony than the 
federal system. 

With that backdrop, we examined several issues, including: 
• the administration of oaths to remote witnesses 
• would remote testimony under oath by a person not authorized to administer oaths 

in Virginia be subject to objection 
• would remote testimony under oath by a person not authorized to administer oaths 

in Virginia be competent for consideration by the factfinder 
• issues of notice to opposing parties 
• handling of exhibits 
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• subpoenas/compulsory attendance 
• types of civil cases to which this applies (would it apply to some domestic cases 

where children are witnesses?) 
• technical issues, such as the size and number of video screens 
• encryption of the transmission 
• creation of the record 
• should there be a picture-in-picture feed 
• should any move toward this be done first on a limited, test, basis in one or more 

jurisdictions of differing sizes 
• would a remote witness be subject to prosecution for perjury in a Virginia court 
• should considerations for remote testimony be included in a statute, rule, or the 

circuit and general district court bench books 

Judge Martin graciously undertook to draft a rule with which to begin our work. His 
draft rule and separate commentary are attachments E & F. 

In short, our committee is ofthe unanimous belief that remote witness testimony will 
eventually become a ubiquitous fact of modern civil litigation. To paraphrase one committee 
member (only slightly), "[Virginia civil practitioners] should either lead, follow or get out of the 
way." We also believe that the Boyd Graves Conference is currently the best crucible in which 
to conduct this study and, hopefully, produce well-reasoned and practical ways to receive remote 
witness testimony in Virginia courts. We believe that our study topic is current, weighty and 
deserves further study. We respectfully request, therefore, that the Conference extend the charge 
of this committee as constituted for another year to report back to the Conference at the 2017 
annual meeting. 

Very truly yours, 

Charles F. Hilton 

CFH/dfm 
A rtachments 

J6010155.DOCX 
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Closed-circuit television witness examination 

Reporter 
61 A.L.R.4th 1155 

The ALR databases are made current by the weekly addition of relevant new cases as available 
from the publisher. 

Document Type: Annotation 

JURISDICTIONAL TABLE OF STATUTES AND CASES 

TABLE OF REFERENCES 

ARTICLE OUTLINE 

Text 

[*I] Preliminary Matters 

[*1] Introduction 
[*la] Scope 

This annotation 1 collects and analyzes the cases in which the courts have determined whether 
"live" closed-circuit television2 may be used to present the testimony of a witness who is not 
physically present within the courtroom. 

A number of jurisdictions may have constitutional provisions or legislative enactments bearing 
upon the subject matter of this annotation. Since any legislative enactments are discussed 
herein only to the extent that they are reflected in the reported cases within the scope of this 
annotation, the reader is advised to consult the most recent enactments of the particular 

· jurisdiction of interest. 

[*lb] Related matters 

Index to Annotations, Closed-Circuit Television 

Index to Annotations, Confrontation of Witnesses 

Index to Annotations, Criminal Law 

This annotation supersedes the annotation at 80 A.L.R.3d 1212. 

2 Although the precise manner in which a closed-circuit television eJtll!11ination is conducted varies from case to case, generally it 
involves the instantaneous transmission of images and voices over the television cameras and monitors . with parties at either end of the 
circuit able to hear and be heard, see and be seen, by each other. rn this regar~ the examination of a witness over closed-circuit television 
differs from the use of videotape depositions at trial in that the deposition is not being given at the same time it is being presented to 
the jury. For a collection of cases dealing with the use of videotape depositions in state civil trials, see 66 AL.R.3d 637. 

A I 
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Index to Annotations, Cross-Examination 

Index to Annotations, Due Process 

Index to Annotations, Videotapes 

Index to Annotations, Witnesses 

Propriety of Allowing Witness to Hold Stuffed Animal, Doll , Toy or Other Comfort Item 
During Testimoqy, 82 A.L.R.6th 373 

Constitutional and Statutory Validity of Judicial Videoconferencing, 115 A.L.R.5th 509 

Permissibility of testimony by telephone in state trial, 85 A.L.R.4th 476 

Admissibility of visual recording of event or matter other than that giving rise to litigation or 
prosecution, 41 A.L.R.4th 877 

Condition interfering with accused's view of witness as violation of right of confrontation, 19 
A.L.R.4th 1286 

Permissibility and standards for use of audio recording to take deposition in state civil case, 13 
A.L.R.4th 775 

Use of videotape to take deposition for presentation at civil trial in state court, 66 A.L.R.3d 637 

Admissibility of videotape film in evidence in criminal trial, 60 A.L.R.3d 333 

Admissibility in evidence of sound recording as affected by hearsay and best evidence rules, 
58 A.L.R.3d 598 

Admissibility of sound recordings in evidence, 58 A.L.R.2d 1024 

Admissibility of evidence of complaint or details of complaint by alleged victim of rape or 
other similar offense as affected by fact that she is not a witness or is incompetent to testify 
because of age or other reason, 157 A.L.R. 1359 

Physical condition or conduct of party, his family, friends, or witnesses during trial, tending to 
arouse sympathy of jury, as ground for continuance or mistrial, 131 A.L.R. 323 

Conduct of party in courtroom tending improperly to influence jury as ground for reversal or 
new trial, 57 A.L.R. 62 

Mental condition as affecting competency of witness, 26 A.L.R. 1491 

Construction and Application of Sixth Amendment Confrontation Clause -- Supreme Court 
Cases, 83 A.L.R. Fed. 2d 385 

Page 2 of 52 
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Validity, Construction, and Application of Crime Victims' Rights Act (CVRA), 18 U.S.C.A. § 
3771, 26 A.L.R. Fed. 2d 451 

Validity, construction, and application of Child Victims' and Child Witnesses' Rights Statute 
(18 U.S.C.A. § 3509), 121 A.L.R. Fed. 631 

Recording of testimony at deposition by other than stenographic means under Rule 30(b)(4) of 
Federal Rules of Civil Procedure, 16 A.L.R. Fed. 969 

Cook, Constitutional Rights of the Accused, 2d Ed 

Federal Procedure, L. Ed., Discovery and Depositions § 26:122 

Federal Procedural Forms, L. Ed.§§ 23:171-23:173 

Boster, Videotape in the Courtroom: Effects in Live Trials. 14 Trial 49 (1978) 

German, Videotape Evidence At Trial. 6 Am J Trial Advocacy (1982) 

Kaminski, Videotape in the Courtroom: Responses to Editing Techniques. 14 Trial 38 (1978) 

Murray, Use of Videotape in Preparation and Trial of Lawsuits. 11 The Forum 1152 (1976) 

[*2] Summary and comment 
[*2a] Generally 

The proposed courtroom use of "live'~ closed-circuit television is of relatively recent origin, 
and like many technological developments, it offers several advantages and creates a number 
of difficulties for a legal system unaccustomed to the use of such methods and unsure of the 
extent of the ramifications of the technique. Perhaps the greatest barrier to the use of "live" 
closed-circuit television, at least in criminal trials, is that the absence of the witness from the 
courtroom may infringe upon the defendant's right to confrontation, guaranteed under the 
Sixth and Fourteenth Amendments to the United States Constitution, and under certain state 
constitutions. Federal and most state constitutional confrontation requirements apply specifically 
to criminal proceedings and have been held to have two purposes: first, and primarily, to secure 
the opportunity of cross-examination; and second, to obtain the benefit of the moral impact of 
the court atmosphere as it affects the witness ' demeanor.3 

The presentation of testimony via "live" closed-circuit television offers the advantage of 
allowing a busy expert witness to testify from his own place of work without expending time 
traveling to and from the courtroom or waiting to be called, as well as the advantage of 
facilitating the testimony of a witness who is emotionally traumatized, for example, a child 
witness who allegedly was sexually abused by the defendant. Because of these advantages, the 
technique is likely to become more widespread in the future and courts will be required to 

3 See Am. Jur. 2d, Criminal Law§ 720. 
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develop rules and guidelines governing its use. While general trial procedure is governed in 
most states by practice statutes or court rules, trial courts are generally given a wide discretion 
in the conduct of trials,4 and, absent a specific state statute or rule prohibiting testimony via 
closed-circuit television, or possibly a provision banning all cameras and similar equipment 
from the courtroom, the question whether-to allow the use of the technique may fall within the 
trial court's broad discretion. Similarly, federal trial courts may be called upon to 'exercise such 
discretion since neither the Federal Rules of Civil Procedure, the Federal Rules of Criminal 
Procedure, nor the Federal Rules of Evidence, specifically address the issue of "Hve" 
closed-circuit televised testimony. 

It has been held that in the absence of explicit legislative authmity a trial court does not possess 
the inherent power to promulgate a procedure which substitutes examination by closed-circuit 
television of the state's principal witness in a criminal trial for the traditional in-court 
examination ( § 3). The courts in a number of cases dealing with this issue have expressed the 
view that the use of "live" closed-circuit television to present the testimony of a witness who 
is not physically present within the courtroom does not constitute an inherent violation of the 
defendant's right to confront witnesses against him, as guaranteed under the Sixth and 
Fourteenth Amendments to the United States Constitution, and certain state constitutions ( § 
4). 

In determining whether the admission of testimony by a witness who is not present within the 
courtroom, by means of "live" closed-circuit television, violates the defendant's right of 

• 
confrontation, the courts have set forth a number of minimal constitutional guidelines that must 
be satisfied or followed in order to admit such testimony without infringing upon the 
defendant's right of confrontation. It has been held or recognized in several criminal cases that 
the admission of testimony by means of "live" closed-circuit television may not be in violation 
of the defendant's right to confront witnesses against him, where it is established that the 
presentation of such testimony is necessitated due to a compelling state interest or the need to 
protect the witness from further emotional trauma ( § 5). There is also authority to the effect 
that the admission of testimony by a witness who is not present within the courtroom, by means 
of "Hve" closed-circuit television, may not be in violation of the defendant's right of 
confrontation, where it is shown that infringement of the defendant' s right is as minimally 
intrusive as possible ( § 6). Other minimal constitutional guidelines include a showing that 
during the witness' testimony the defendant was able to privately conununicate with his 
attorney ( § 7); that the cameras which recorded the testimony were focused in such a way as 
to provide the jury with a clear image of the witness, examiner, and any other person present 
within the examination room ( § 8); and that the manner in which the witness' testimony was 
transmitted to the court room instilled in the witness a sense of the seriousness of his testimony 
( § 9). It has been held that a state statute which allowed the use of closed-circuit television 
cameras to present the testimony in a sexual abuse case of a victim under the age of 12 did not 
violate the separation of powers provided under the state constitution ( § 10). Also, it has been 

4 See Am. Jur. 2d, Trial § 30. 
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held that the admission of testimony by a witness who is not present within the courtroom, by 
means of ''live" closed-circuit television, does not violate provisions of the Code of 
Professional Responsibility, which prohibits publicity or public advertising by a lawyer 
calculated to attract clients, or the Code of Judicial Conduct, which prohibits the televising of 
court proceedings, since the use of such television to present the evidence was not the type of 
television proscribed by either of the codes ( § 11). 

In several criminal cases involving the prosecution for sexual abuse of a minor, it has been held 
that under the particular circumstances the admission into evidence of a child witness' 
testimony, presented "live" by means of closed-cjrcuit television, did not violate the 
defendant's right of confrontation ( § 12[a]). However, where it was found that the defendant, 
who was charged with the sexual assault of a minor, was not able to privately confer with his 
counsel during the use of "live" closed-circuit television to present the testimony of a child 
witness, it was held that the defendant' s right of confrontation as provided under the Sixth and 
Fourteenth Amendments to the United States Constitution and the relevant provision of a 
certain state constitution was violated ( § 12[b]). It has also been held that the '1ive" 
presentation of an expert witness' testimony via closed-circuit television, in which the expert 
described from his laboratory the nature of the substance, marijuana, found in the defendant's 
possession, was constitutional, the court determining that the defendant's right of confrontation 
and due process rights were not violated and that the use of such evidence did not violate 
various codes of conduct ( § 13). 

[*2b] Practice pointers 
In criminal cases in which the defendant has been charged with sexually abusing a minor, the 
prosecution, in arguing in support of a motion to remove the child witness from the courtroom 
and to allow the child's testimony to be transmitted into the courtroom by means of "live" 
closed-circuit television, may want to present expert witnesses to establish that the child 
witness would undergo further emotional trauma if compelled to testify in the courtroom in the 
presence of the defendant. In such cases, the prosecution may want to introduce the opinion of 
a psychologist or psychiatrist who couJd testify as to the particular emotional effect testifying 
in the courtroom would have upon the child witness, and how testifying under such conditions 
might cause the child witness' testimony to be less than accurate.5 

Also, the introduction of testimony of other attorneys who are experienced in litigating child 
sexual abuse cases, eliciting from them the various problems they have observed with regard 
to placing the child in the courtroom to testify in the presence of the defendant, may prove to 
be beneficial in establishing the need for examining the child witness via "live" closed-circuit 
television.6 

Introducing the testimony of an expert in the field of videotape equipment and closed-circuit 
television might effectively support a motion calling for the use of ''live" closed-circuit 

5 See State v SheppC!Id ( 1984) 197 NJ Super 411, 484 A2d 1330. 

6 See State v Sneppard (1984) 197 NJ Super 411, 484 A2d 1330. 
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television to present the testimony of a certain witness. The expert should explain how the 
proposed procedure would operate, and perhaps actually demonstrate the proposed procedure 
before the court.7 

[*TI] General Principles 

[*2.] 5 Trial court possesses inherent power to authorize procedure 

CUMULATIVE CASES 
Cases: 

A federal district court in criminal prosecution had inherent power to order form of testimony 
by television prior to amendment of civil procedural rule governing taking of testimony so as 
to allow for provision of testimony at trial by television. Fed. Rules Civ. P. 43, 28 U.S.C.A. 
U.S. v. Gigante, 971 F. Supp. 755 (E.D.N.Y. 1997), aff'd, 166 F.3d 75, 51 Fed. R. Evid. Serv. 
l (2d Cir. 1999). 

Trial court had discretion to determine whether important public policy considerations of 
protecting child witness from harm permitted her to testify via closed-circuit television in her 
mother's trial for attempted first-degree murder, arson causing personal injury, and aggravated 
child abuse, arising from with incident in which mother allegedly poured gasoline over child 
and set child on fire, where child was 15 years old when charged events occurred, child was 
undeniably impaired both cognitively and emotionally, and it was undisputed that testifying in 
person before her mother would cause child substantial harm. State v. Tarrago, 800 So. 2d 300 
(Fla. Dist. Ct. App. 3d Dist. 2001), reh'g en bane denied, (Dec. 5, 2001). 

There are three foundational findings a trial court must make before allowing a child victim 
witness to testify by closed-circuit television: (1) hear evidence and determine use of the 
one-way closed circuit television procedure is necessary to protect the welfare of the particular 
child witness who seeks to testify, (2) find that the child witness would be traumatized, not by 
the courtroom generally, but by the presence of the defendant, and (3) find that the emotional 
distress suffered by the child witness in the presence of defendant is more than de minimis, i.e., 
more than mere nervousness or excitement or some reluctance to testify. K.S.A. 22-3434. State 
v. Bejarano, 202 P.3d 39 (Kan. Ct. App. 2009). 

Trial court may utilize two-way, interactive video technology to take trial testimony, pursuant 
to court rule, if: (1) the defendant is either present in the courtroom or has waived the right to 
be present, (2) there is a showing of good cause, and (3) the parties consent. MCR 6.006(C). 
People v. Buie, 291 Mich. App. 259, 804 N.W.2d 790 (2011 ), appeal granted, 489 Mich. 938, 
797 N.W.2d 640 (2011). 

Trial court's finding in murder prosecution arising from death of defendant's infant daughter 
as alleged result of child abuse, that victim' s two older minor siblings would suffer more than 

1 Sec State v Sheppard ( 1'984) 197 NJ Super 411,484 A2d 1330. 
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de minimis emotional strain if forced to testify in presence of defendant and her male 
cohabitant rather than testifying by closed-circuit television, was sufficiently supported by 
testimony of court-appointed psychologist who interviewed, tested, and observed siblings. 
U.C.A.l953, 76-5-109(2)(a), 76-5-203(1); Rules Crim. Proc., Rule 15.5(2). State v. Widdison, 
2001 UT 60, 28 P.3d 1278 (Utah 2001). 

To some extent, a trial court's decision to allow a witness to testify by video conference is left 
to the reasonable discretion of the court. Kramer v. State, 2012 WY 69, 277 P.3d 88 (Wyo. 
2012). 

[*3] Trial court does not possess inherent power to authorize procedure 

In the following case, the court held that in the absence of statutory authority, the trial court 
does not possess the inherent power to substitute examination by closed-circuit television of 
the state's principal witness for an in-court examination. 

In Hochheiser v Superior Court (1984, 2d Dist) 161 Cal App 3d 777, 208 Cal Rptr 273, a 
criminal trial for lewd conduct with a minor, the court held that in the absence of explicit 
legislative authority, the trial court lacks the inherent power to promulgate a procedure which 
substitutes examination of the state's principal witness by closed-circuit television for the 
long-established in-court examination. The court stated that such a far-reaching innovation in 
a criminal trial was more appropriately left to the legislature for initial consideration. The court 
rejected the argument that pursuant to a statute which provided in pertinent part that the court 
shall exercise reasonable control over the mode of interrogation of a witness so as to make such 
interrogation as rapid, as distinct, and as effective for the ascertainment of the truth as may be 
possible, and to protect the witness from undue harassment or embarrassment, the trial court 
was empowered to order the complaining victims to testify via closed-circuit television, 
finding that the power confen·ed upon trial judges was limited to the control of the type and 
form of questioning of a witness, not the witness' presence or absence in the courtroom. Also, 
the court rejected the argument that the closed-circuit television procedure was expressly 
mandated under a statute which provided in substance that in any prosecution for lewd conduct 
with a minor the trial court shall consider the needs of the child victim and shall do whatever 
is necessary and constitutionally permissible to prevent psychological harm to the child victim. 
It was reasoned by the reviewing court that it could not imply from the broad language in the 
statute that the legislature intended such a fundamental change in the law which would 
abrogate traditional statutory rights to the presence of the testifying witness in the courtroom 
with the defendant. 

CUMULATIVE CASES 
Cases: 

In prosecution for murder arising out of defendant's stabbing of woman with whom he lived, 
trial court erred in permitting victim's five-year-old and nine-year-old children to testify on 
closed circuit television in judge's chambers with both counsel present. Such testimony was 
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not authorized by statute permitting testimony of child witnesses via closed circuit television 
"[i]n prosecutions for aggravated sexual assault, sexual assault, aggravated criminal sexual 
contact, criminal sexual contact, or child abuse, or in any ac_tion alleging an abused or 
neglected child," since none of enumerated offenses was involved; children were not victims 
and action was murder prosecution, not action alleging abuse or neglect. Moreover, testimony 
was not admissible apart from statute, since legislature had considered issue of protection of 
child witnesses and had delineated with precision those limited circumstances which, on 
appropriate findings, would prevail over defendant's right to face-to-face confrontation. State 
v Nutter (1992) 258 NJ Super 41, 609 A2d 65. 

[*4] Testimony not inherent violation of confrontation clause 

The following cases support the view that the admission of testimony by a witness who is not 
present within the courtroom, by means of ''live" closed-circuit television, does not constitute 
an inherent violation of the defendant's right to confront witnesses against him, as guaranteed 
under the Sixth and Fourteenth Amendments to the United States Constitution and the relevant 
provisions of certain state constitutions. 

KENTUCKY 

Commonwealth v Willis (1986, Ky) 7 I 6 SW2d 224 

MINNESOTA 

State v. Sewell, 595 N.W.2d 207 (Minn. Ct. App. 1999), review denied, (Aug. 25, 1999) 

MISSOURI 

Kansas City v McCoy (1975, Mo) 525 SW2d 336, 80 ALR3d 1203 

NEBRASKA 

State v Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 1141 

NEW JERSEY 

State v Sheppard (1984) 197 NJ Super 411, 484 A2d 1330 

NEW YORK 

Peop]e v Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977 
People v Henderson (1986) 132 Mise 2d 51, 503 NYS2d 238 

In determining whether the use of closed-circuit television to present the testimony of the 
prosecution's primary witness against the defendant in a child sexual assault case violated the 
defendant's rights under the confrontation clause as provided for in the Sixth and Fourteenth 
Amendments to the United States Constitution and the state constitution, the court in State v 
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Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 1141 , recognized that the 
presentation of such testimony was proper where certain minimal constitutional guidelines 
were adhered to. 

The court in People v Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977, held that a statute 
which authorized, but did not require, the examination of emotionally traumatized child 
victims by live two-way closed-circuit television outside of the physical presence of the 
defendant, who was charged with multiple counts of rape, sodomy, and sexual abuse, did not 
violate the defendant's right of confrontation under the Sixth and Fourteenth Amendments of 
the United States Constitution and the state constitution. 

CUMULATIVE CASES 
Cases: 

Confrontation clause of Federal Constitution's Sixth Amendment does not absolutely prohibit 
a child witness in a child abuse case from testifying against defendant at state criminal trial, 
outside defendant's physical presence, by one-way closed-circuit television, because (1) 
face-to-face confrontation with witnesses appearing at trial is not an indispensable element of 
Sixth Amendment's confrontation guarantee, since (a) in certain narrow circumstances, 
competing interests, if closely examined, may warrant dispensing with confrontation at trial, 
and (b) the word "confront," as used in confrontation clause, cannot simply mean face-to-face 
confrontation, for clause would then, contrary to United States Supreme Court's decisions in 
prior cases, prohibit admission of any accusatory hearsay statement made by an absent 
declarant -- a declarant who is as much a "witness against'' a defendant as one who actually 
testifies at trial, (2) this interpretation of confrontation clause is consistent with Supreme 
Court's prior cases holding that other Sixth Amendment rights must be interpreted in context 
of necessities of trial and the adversary process, and (3) where it is necessary to protect a child 
witness from trauma that would be caused by testifying in physical presence of defendant, at 
least where such trauma would impair child's ability to communicate, confrontation clause 
does not prohibit use of a procedure that, despite absence of face-to-face confrontation, insures 
reliability of evidence by subjecting it to rigorous adversarial testing, and thereby preserves 
essence of effective confrontation, given that a state's interest in physical and psychological 
well-being of child abuse victims may be sufficiently important to outweigh, at least in some 
cases, a defendant's right to face his or her accusers in court; thus, to extent that a proper 
finding of necessity for alleged child abuse victims to testify under a state's statutory one-way 
closed-circuit television procedure has been made, admission of such testimony is consonant 
with confrontation clause, where, under statutory procedure, (1) determination must be made 
that such child witness will suffer such serious emotional distress that child cannot reasonably 
communicate, and (2) all elements of confrontation right, other than face-to-face confrontation, 
have been preserved by facts that child witnesses testified under oath, were subject to full 
cross-examination, and were able to be observed as they testified by judge, jury, and defendant. 
Maryland v. Craig, 497 U.S. 836, 110 S. Ct. 3157, Ill L. Ed. 2d 666, 30 Fed. R. Evid. Serv. 
1 (1990). 
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Although closed-circuit television should not be considered a commonplace substitute for 
in-court testimony by a witness, two-way closed-circuit television testimony does not 
necessarily violate the Sixth Amendment, and, upon a finding of exceptional circumstances, a 
trial court may allow a witness to testify via two-way closed-circuit television when this 
furthers the interest of justice. U.S.C.A. Const. Amend. 6. U.S. v. Gigante, 166 F.3d 75 (2d Cir. 
1999). 

In assessing the safeguards for contemporaneous transmissions of testimony, courts focus on 
whether the testimony was made in open court, under oath, and whether the opportunity for 
cross examination was available. Fed.Rules Civ.Proc.Rule 43(a), 28 U.S.C.A. F.T.C. v. 
Swedish Match North America, Inc., 197 F.R.D. 1 (D.D.C. 2000). 

Allowing child who was not victim to testify by two-way dosed-circuit television, in 
prosecution for torture, second-degree murder, and child abuse causing death, on ground that 
child, having witnessed crimes committed against her brother, would be traumatized by facing 
defendant in court, did not violate defendant's rights under Confrontation Clause, in light of 
state's important public policy interest in protecting minor witnesses from such trauma, 
whether victims or not. U.S. Const. Amend. 6. People v. Lujan, 211 Cal. App. 4th 1499, 2012 
WL 6573078 (2d Dist. 2012). 

In civil dependency proceeding seeking to have two children declared dependent children, 
juvenile court had inherent power to order use of one-way closed-circuit television to take 
testimony of children outside presence of their parents, in order to ensure its truthfulness, 
notwithstanding absence of any express statutory authorization for such procedure. In re 
AmberS. (1993, 1st Dist) 15 CalApp 4th 1260, 19 Cal Rptr 2d 404, 93 CDOS 3558, 93 Daily 
Journal DAR 6087, mod if den (Cal App 'I st Dist) 93 CDOS 4405 (because case was not 
criminal prosecution, it did not involve express right of confrontation guaranteed by federal 
and state constitutions to criminal defendants and, although parent in civil dependency 
proceeding does have constitutional due process right to confront and examine witnesses, 
parent did not claim any such violation). 

Neither the Confrontation Clause nor the statute relating to testimony of child witnesses via 
closed-circuit television requires the actual receipt of evidence before permitting a child to 
testify via that procedure. U.S.C.A. Const.Amend. 6; West's C.R.S.A. § 16-10-402(l)(a)(ll); 
Rules Crim.Proc., Rule 12(b)(4). People v. Ujaama, 2012 COA 36, 302 P.3d 296 (Colo. App. 
2012), cert. denied, 2013 WL 2233872 (Colo. 2013). 

See Rural Hicks-Bey v United States (1994, Dist Col App) 649 A2d 569, § 12[a]. 

See People v Schmitt (1990, 4th Dist) 204 Til App 3d 820, 149 ll1 Dec 913, 562 NE2d 377, app 
den (Ill) 156 lll Dec 567, 571 NE2d 154, § 12[a]. 

A two-way closed-circuit television arrangement does not compromise a defendant's state 
constitutional right to meet witnesses face-to-face. West's A.I.C. Const. Art. 1, § 13. Harris v. 
State, 964 N.E.2d 920 (Ind. Ct. App. 2012). 
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In prosecution of defendant for sexual abuse of two daughters of his girlfriend, trial court did 
not err in allowing victims' brother to be examined via closed-circuit television where child 
psychologist who evaluated child stated that testifying in defendant's presence would be so 
traumatic for child that he could not be counted on to give actual truthful testimony; 
defendant' s basic right of confrontation was preserved, while minor was protected. State v 
Rupe (1995, Iowa) 534 NW2d 442. 

In prosecution of juvenile for delinquent act of attempted aggravated rape of five-year-old 
child, statutory scheme which permitted young victim to testify at trial via closed circuit 
television, keeping defendant out of victim's sight and hearing, albeit under conditions that 
enabled him to consult with his attorney during cross examination, would be authorized "when 
justice requires" and would not be unconstitutional infringement on right of confrontation. 
State in interest of R.C. (1987, La App 2d Cir) 514 So 2d 759, cert den, stay vac (La) 516 So 
2d 128. 

See Wildermuth v State (1987) 310 Md 496, 530 A2d 275, motion gr, cert gr (US) 107 LEd 
2d 830, 110 S Ct 834, § 12[a]. 

Defendant's right to confrontation was not violated when trial court allowed part of sexual 
assault victim's examinati~n to take place by way of closed-circuit tel~vision outside of 
physical presence of defendant and jury where victim: (1) suffered from learning disabilities 
and psychological trauma stemming from sexual abuse that began when she was two years old; 
(2) had been attacked in manner so horrible that any individual would be frightened by sight 
and presence of her attacker; (3) would likely have been unable to testify had she not been 
sequestered; and (4) would have suffered long-term mental and emotional difficulties from 
being forced to testify in front of defendant. People v. Burton, 219 Mich. App. 278, 556 
N.W.2d 201 (1996). 

See State v Crandall (1990) 120 NJ 649, 577 A2d 483, § 12[a]. 

See People v Rivera (1988) 141 Mise 2d 1031, 535 NYS2d 909, § 12[a]. 

See People v Cintron (1990) 75 NY2d 249, 552 NYS2d 68, 551 NE2d 561, § 12[b]. 

See In re Stradford (1995, NC App) 460 SE2d 173, app dismd, review den 341 NC 650, 462 
SE2d 525, § 12[a]. 

See Hightower v State (1987, Tex App Eastland) 736 SW2d 949, § 12[a]. 

Permitting victim in child molestation prosecution to testify by closed-circuit television, after 
child was unable to testify in dependent's presence, did not violate defendant's rights to 
confront witn~sses against him, present defense, or have jury trial. State v. Foster, 81 Wash. 
App. 444, 915 P.2d 520 (Div. 1 1996), review granted, 130 Wash. 2d 1001, 925 P.2d 989 (1996) 
and aff'd, 135 Wash. 2d 441, 957 P.2d 712 (1998). 
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[*5] Minimal constitutional gujdelines; compelling state interest 

The courts in the following cases held or recognized that the use of "live" closed-circuit 
television to present the testimony of a witness who is not physically present within the 
courtroom may not be in violation of the defendant's right to confront witnesses against him, 
as guaranteed under the Sixth and Fourteenth Amendments to the United States Constitution, 
and the relevant provisions of certain state constitutions, where it is shown that there is a 
compelling state interest or need to protect the witness from emotional injury. 

The court in State v Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 1141, 
recognized that closed-circuit television testimony may be admitted without infringing upon a 
defendant's right of confrontation under the Sixth and Fourteenth Amendments of the United 
States Constitution and the state constitution, where there is a showing of compelling need to 
protect the witness from further injury. It was pointed out that there must be a particularized 
showing on the record that the child witness would be further traumatized or would be 
intimidated by testifying in the courtroom in front of the defendant, the court adding that 
without such a showing the use of closed-circuit television would not withstand constitutional 
scrutiny. 

In determining whether to grant the prosecution's motion pursuant to statute for the use of 
"live" closed-circuit television in transmitting the testimony of the prosecution's primary 
witness, a child, in a criminal trial for rape, sodomy, and sexual abuse, the court in People v 
Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977, weighed the compelling state interest 
involved with the protection of the emotional well-being of child sex-offense victims and the 
need for their testimony to insure successful prosecutions against any infringement of the 
defendant's right of confrontation arising from the Sixth and Fourteenth Amendments of the 
United States Constitution and similar language found within the state constitution. 

Stating that it concurred with the decision in People v Algarin (1986) 129 Mise 2d 1016, 498 
NYS2d 977, upholding the constitutionality of a statute which provided for the admission of 
testimony by a child in a criminal trial for sexual abuse, via "live" closed-circuit television, the 
court in People v Henderson (1986) 132 Mise 2d 51, 503 NYS2d 238, recognized that the 
compelling state interest in protecting the emotional well-being of child sex-offense victims 
more than outweighed the minimal infringement upon the defendant' s right of confrontation. 

CUMULATIVE CASES 
Cases: 

State's interest in protecting child witnesses from trauma of testifying in child abuse case 
would be sufficiently important to justify use of state's special procedure, permitting judge to 
receive by one-way closed circuit television testimony of alleged child abuse victim on 
determining that child's courtroom testimony would result in child suffering serious emotional 
distress such that he or she could not reasonably communicate, provided state makes adequate 
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showing of necessity in individual case; use of one-way closed circuit television procedure, 
where it is necessary to further .important state interest, would not impinge on confrontation 
clause's truth-seeking or symbolic purposes. Maryland v. Craig, 497 U.S: 836, 110 S. Ct. 3157, 
1 l 1 L. Ed. 2d 666, 30 Fed. R. Evid. Serv. 1 (1990). 

Under Confrontation Clause, before permitting use of closed-circuit television testimony at 
trial, court must hear evidence and make specific findings, in context of instant case, that use 
of television system is required to further important public purpose offered by state. U.S.C.A. 
Const.Arnend. 6. Gentry v. Deuth, 381 F. Supp. 2d 614 (W.D. Ky. 2004), judgment vacated on 
other grounds, 381 F. Supp. 2d 630 (W.D. Ky. 2004), order made absolute, 381 F. Supp. 2d 634 
(W.D. Ky. 2005). 

While recognizing that the primary purpose of the confrontation clause is to secure to a 
defendant the ability to cross-examine witnesses against him, and that this right was not denied 
defendant in child molestation and sexual abuse case when child victim testified from another 
room by means of closed-circuit television, court nonetheless found Arizona statute allowing 
such testimony to be unconstitutional as applied, where lower court failed to require showing 
or to make finding that there was compelling need to remove prosecution witness from jury's 
presence, and in effect ignored another purpose of confrontation clause-- the ability to assess 
demeanor. State v Vess (1988, App) 157 Ariz 236, 756 P2d 333. 

Before permitting a witness to testify via two-way videoconference, the trial court must make 
a case-specific determination that the denial of the defendant's confrontation right is necessary 
to further an important public interest; if the trial court finds such an interest, it must ensure 
the reli.ability of the remote testimony. U.S.C.A. Const.Amend. 6. State v. Rogerson, 2014 WL 
5394488 (Iowa 2014). 

Trial court did not abuse its discretion during chi ld molestation trial when it found that the 
content of mental health counselor's testimony was sufficient to support a finding of 
compelling need for each child, for purposes of statute allowing alleged victims of illegal 
sexual activity who are 12 years of age or younger to testify through closed circuit television 
or taped video. KRS 421.350. Kurtz v. Com., 172 S.W.3d 409 (Ky. 2005). 

See Wildermuth v State (1987) 310 Md 496, 530 A2d 275, motion gr, cert gr (US) 107 LEd 
2d 830, 110 S Ct 834, § 12[a]. 

See Commonwealth v Bergstrom (1988) 402 Mass 534, 524 NE2d 366, § 12[b]. 

See People v Cintron (1990) 75 NY2d 249, 552 NYS2d 68, 551 NE2d 561, § 12[b]. 

Under New York statute, child sexual abuse victim could testify by closed-circuit TV only if 
court held testimonial hearing to determine child's vulnerability and court made finding that 
clear and convincing evidence showed that severe mental or emotional harm would ensue if 
child was compelled to testify in presence of accused; absent such hearing, child could not be 
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allowed to testify by closed-circuit TV. People v Rivera (1990, 1st Dept) 160 App Div 2d 439, 
554 NYS2d 125, app den 76 NY2d 795, 559 NYS2d 1000, 559 NE2d 694. 

When permitting a child witness to testify via closed circuit television (CCTV), the trial judge 
must find that the child witness would be traumatized, not by the courtroom generally, but by 
the presence of the defendant; denial of face-to-face confrontation is not needed to further the 
state interest in protecting the child witness from trauma unless it is the presence of the 
defendant that causes the trauma. Code 1976, § 16-3-1550(E). State v. Bray, 342 S.C. 23, 535 
S.E.2d 636 (2000). 

[*6] Infringement minimally intrusive 

In the following case, the court recognized that the admission of testimony by a witness who 
is not present within the courtroom, by means of closed-circuit television, may not be in 
violation of the defendant's right to confront witnesses against him, if it is shown that 
infringement of the confrontation clause caused by the presentation of such testimony is as 
minimally intrusive as possible. 

The court in State v Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 1141, in 
determining whether the use of closed-circuit television to present the testimony of the 
prosecution's primary witness against the defendant in a child sexual assault case violated the 
defendant's rights under the confrontation clause as provided for in the Sixth and Fourteenth 
Amendments to the United States Constitution and state constitution, recognized that the state 
must establish that the actual use of such a new evidentiary tool would be as minimally 
intrusive as possible. 

CUMULATIVE CASES 
Cases: 

See People v Cintron (1990) 75 NY2d 249, 552 NYS2d 68, 551 NE2d 561, § 12[b]. 

[*7] Private communication between defendants and counsel 

The court in the following case recognized that the admission of testimony by a witness who 
is not present within the courtroom, by means of closed-circuit television, may not be in 
violation of the defendant's right to confront witnesses against him, providing that it is possible 
for the defendant to communicate privately with his attorney during the witness' testimony. 

In determining whether under the particular circumstances the use of closed-circuit television 
to present the testimony of the prosecution's primary witness against the defendant in a child 
sexual assault case violated the defendant's rights under the confrontation clause as provided 
for in the Six.th and Fourteenth Amendments to the United States Constitution and state 
constitution, the court in State v Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 
1141, recognized that in order for the presentation of such testimony to avoid being 
unconstitutional, the defendant must be able to communicate with his attorney at all times 
during the witness' testimony. 
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CUMULATIVE CASES 
Cases: 

See State v Davis (1988) 229 NJ Super 66, 550 A2d 1241, § 12[a). 

[*8] Proper transmission of image 

In the following cases, the courts held or recognized that the admission of testimony by a 
witness who is not present within the courtroom, by means of "live" closed-circuit television, 
may not be in violation of the defendant's right to confront witnesses against him, providing 
that the cameras are focused in such a way as to provide the jury with a clear image of the 
witness, examiner, or anyone else present within the examination room. 

Recognizing that in some instances a child could testify by means of videotape and 
closed-circuit television, against a defendant who was charged with first-degree sexual assault, 
without infringing upon the defendant's right to confront the witnesses against him, the court 
in State v Warford (1986) 223 Neb 368, 389 NW2d 575, 61 ALR4th 1141, stated that for such 
testimony to be admissible the camera used at trial to record the examination of the witness 
must show a complete view of the witness and the examiner. The court said that the camera 
should be so situated that persons viewing the examination in the courtroom would be able to 
see the witness, the examiner, and any other person (other than the cameraman) present in the 
room where the examination was being conducted. 

In determining whether the use of "live" closed-circuit television in transmitting the testimony 
of the prosecution's primary witness, a child, in a criminal trial for rape, sodomy, and sexual 
abuse, violated the defendant's dght of confrontation under the Sixth and Fourteenth 
Amendments of the United States Constitution and the state constitution, the court in People 
v Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977, recognized that the closed-circuit 
television procedure to be used must be capable of providing the opportunity to observe the 
witness' demeanor by providing clear and accurate sounds and images to the defendant, the 
judge, the jury, and the public. 

CUMULATIVE CASES 
Cases: 

See Commonwealth v Bergstrom (1988) 402 Mass 534, 524 NE2d 366, § 12[b]. 

Any distortion in prosecution witness' testimony via interactive television (lTV) by occasional 
transitory and insignificant static-type interference with video image and slight time delay 
between questions and answers did not preclude effective cross-examination or interfere with 
jury's assessment of witness' demeanor. State v. Sewell, 595 N.W.2d 207 (Minn. Ct. App. 
1999), review denied, (Aug. 25, 1999). 

See State v Davis (1988) 229 NJ Super 66, 550 A2d 1241, § 12[a]. 

See People v Rivera (1988) 141 Mise 2d 1031, 535 NYS2d 909, § 12[a]. 
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[*9] Impressing upon witness seriousness of testimony 

The court in the following case recognized that the admission of testimony by a witness who 
is not present within the courtroom, by means of "live" closed-circuit television, may not be 
in violation of the defendant's right to confront the witnesses against him, where the manner 
in which the witness' testimony is transmitted to the courtroom instills in the witness a sense 
of the seriousness of the testimony. 

Determining whether the use of "live" closed-circuit television in transmitting the testimony of 
the prosecution's primary witness, a child, in a criminal trial for rape, sodomy, and sexual 
abuse, infringed upon the defendant's right of confrontation under the Sixth and Fourteenth 
Amendments of the United States Constitution and the state constitution, the court in People 
v Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977, recognized that the admission of such 
testimony was constitutional where the closed-circuit television procedure was capable of 
impressing upon the witness the seriousness of the matter, to thus insure truthfulness. 

[*10] Testimony not inherent violation of separation of powers doctrine 

In the following case, the court held that a state statute which allowed the use of closed-circuit 
television cameras to present testimony in a criminal sexual abuse case of a victim under the 
age of 12, did not violate the separation of powers doctrine provided under the state 
constitution. 

In Commonwealth v Willis (1986, Ky) 716 SW2d 224, a criminal action for two counts of 
first-degree sexual abuse, the court reversed an order denying a request to ~ake the testimony 
of a 5-year-old sexual abuse victim pursuant to a state statute which permitted the use of 
television cameras to present the testimony in a sexual abuse case of a victim under the age of 
12, holding that the statute did not violate the separation of powers doctrine as enunciated in 
the state constitution. The court determined that because the statute provided the trial court 
judge with total discretion as to the use of the provisions of law, there was no invasion of any 
judicial power. 

[*11] Codes of responsibility 

In the following case, the court held that the admission of testimony by a witness who is not 
present within the courtroom, by means of "live" closed-circuit television, does not violate 
provisions of the Code of Professional Responsibility, which prohibits publicity or public 
advertising by a lawyer calculated to attract clients, or the Code of Judicial Conduct, which 
prohibits the televising of court proceedings, since the use of such television to present the 
evidence was not the type of television proscribed by either of the codes. 

The court in Kansas City v McCoy (1975, Mo) 525 SW2d 336, 80 ALR3d 1203, an appeal 
from a conviction for possession of marijuana in violation of a municipal ordinance, held that 
the admission into evidence of an expert witness' testimony, presented over closed-circuit 
television, as to the nature of the substance found in the defendant's possession, did not violate 
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a provision of the Code of Professional Responsibility (DR 2-101) which banned publicity or 
public advertising by a lawyer calculated to attract clients or a provision of the Canon 3(A)(7) 
of the Code of Judicial Conduct prohibiting the televising of court proceedings. Observing that 
the closed-circuit television was not available for general view by the public, the court held that 
the type of projection of the counsel's image and voice employed in the case was not the type 
of "television" proscribed by either the Code of Professional Responsibility or the Code of 
Judicial Conduct, the latter of which, the court noted, provided that a trial judge might 
authorize the use of electronic and photographic means for the presentation of evidence. 

[*11.] 5 As alternative to in-court screen to block view 

The following authority considered the use of closed-circuit television witness examination as 
an alternative to an in-court screen blocking the witness's view of the defendant. 

CUMULATIVE CASES 
Cases: 

Placement of large white screen between victim and defendant whi le victim testified in open 
court to the charged acts denied defendant a fair trial on charges of battery and lewd and 
lascivious molestation of a child under the age of 12; statute authorizing use of closed circuit 
television to shield a minor victim from contact with a defendant did not authorize the 
shielding method employed by trial court, and that method was inherently prejudicial. West's 
F.S.A. § 92.54(1). Overholt v. State, 110 So. 3d 530 (Fla. 4th DCA 2013). 

Screen placed in courtroom to block defendant and child victim from seeing each other during 
victim's testimony at trial for sexual assault, which was inherently prejudicial to defendant's 
right to a fair trial, was not justified by an essential state interest specific to defendant's trial, 
even though protection of children from harm was a compelling state interest, and there was 
testimony that victim could suffer serious psychological harm if forced to view defendant face 
to face; trial court had available another equally effective method of protecting victim that 
would not have been inherently prejudicial to defendant, specifically the use of videotaped or 
closed-circuit television procedures. Neb.Rev.Stat. § 29-1926. State v. Parker, 276 Neb. 661, 
757 N.W.2d 7 (2008). 

[*Ill] 

[*12] 
[*12a] 

Admissibility of Testimony by Particular Witnesses 

Children or minors 
Held to be constitutional 

In the following criminal cases involving the prosecution for sexual abuse of a minor, it has 
been held that the admission into evidence of a child witness' testimony, presented "live" by 
means of closed-circuit television, did not violate the defendant's right of confrontation, as 
guaranteed under the Sixth and Fourteenth Amendments to the United States Constitution and 
certain state constitutions. 
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In State v Sheppard ( 1984) 197 NJ Super 411, 484 A2d 1330, a criminal trial for sexual assault 
of a minor, the court held that the planned video arrangement for presenting the testimony of 
the child victim did not violate the defendant's right of confrontation under the Sixth 
Amendment of the United States Constitution and the relevant provision of the state 
constitution. The prosecution proposed at the time of trial to place the child, the prosecuting 
attorney, defense counsel, and a cameraman in a room near the courtroom, which was equipped 
with video and audio systems; that the defendant, judge, jury, and public would remain in the 
courtroom and see and hear the child's testimony through monitors placed appropriately in the 
courtroom; and that private communication between the defendant and his attorney would be 
possible through an audio connection. At the hearing to determine whether to grant the 
prosecution's application for closed-circuit television testimony, the prosecution offered 
several expert witnesses in support of the application. A forensic psychiatrist testified that the 
avoidance of an in-court appearance through the use of video equipment would improve the 
accuracy of the child's testimony, because the child, when placed in the courtroom setting with 
the accused present, might become fearful, guilty, anxious, and traumatized, and thus the 
truthfulness of her testimony would be mitigated. Two attorneys with substantial experience in 
the prosecution of child sexual abuse cases testified to the difficulties associated with the child 
victim testifying, pointing out that in most of the cases they handled the emotional condition 
of the child prevented him or her from testifying and thus most cases resulted in generous plea 
agreements. The final witness for the prosecution was a video expert, who testified that the 
video equipment to be used at the trial of this matter would provide instant transmission of 
images and voices from a remote room to the courtroom, providing more than acceptable 
clarity. Stating that the confrontation clause was not implacable in its demands, and might be 
subject to exceptions, the court concluded that the use of videotaped testimony in the present 
case was permissible, since it was accepted fact that only a modest erosion of the clause, if any, 
would take place. The court explained that th~ child, through the use of video, would not be 
obliged to see the defendant or to be exposed to the usual courtroom atmosphere, but 
nevertheless, the defendant as well as the judge, the jury, and the spectators, would be able to 
hear her clearly, and that an adequate opportunity for cross-examination would be provided. 
Moreover, it was noted that the trial court possessed broad discretion in determining the proper 
limitations of cross-examination of a witness, and that in the present case there would be no 
curtailment of cross-examination, only a restriction upon the means of transmitting questions 
and answers. Furthermore, the court expressed the view that no rule requires eye contact 
between the defendant and the witness testifying against him, and that sometimes eye contact 
is not possible even in the courtroom due to the distances involved. The reviewing court 
concluded that despite the fact that the child had stated that she could testify, the concern which 
the trial court had for her, and for all children, dictated a different course, when that course 
would not significantly impair the rights of the defendant. Additionally, it was determined that 
the defendant had waived his right of confrontation by threatening to kill the child victim if she 
revealed that he had sexually abused her. 

Ruling that a statute which authorized, but did not require, the examination of emotionally 
traumatized child victims by ''live" two-way closed-circuit television outside the physical 
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presence of the defendant, who in the present case was charged with multiple counts of rape, 
sodomy, and sexual abuse, did not violate the defendant's right of confrontation under the Sixth 
and Fourteenth Amendments of the United States Constitution and the state constitution, the 
court in People v Algarin (1986) 129 Mise 2d 1016, 498 NYS2d 977, reasoned that under the 
circumstances the use of "Jive" two-way closed-circuit television was an acceptable method of 
balancing the interests of the children and the rights of the defendant while at the same time 
affording the jury the maximum opportunity to ascertain the truth by listening to the witnesses 
and observing their demeanor. Pursuant to statute, the following procedure was utilized upon 
a determination that a particular child was a vulnerable child witness: a "testimonial" room for 
conducting the examination of the child witness was set up in the robing room located 
immediately behind and connected to the main courtroom; in addition to the child witness, the 
attorneys for the prosecution and one attorney for the defense were also within the "testimonial 
room"; the other defense attorney was seated beside the defendant at the counsel table in the 
courtroom; the image and voice of the child witness, as well as those of the attorneys, were 
transmitted live by means of closed-circuit television to the courtroom, where the judge, jury, 
defendant, his other attorney and the public could listen to the testimony and observe the 
demeanor of the witness, and simultaneously, the voice of the judge as well as the images of 
the jury and the defendant were transmitted to the "testimonial room"; and a two-way private 
communication system was set up from the defense table in the courtroom to the "testimonial 
room" so that immediate conversations could take place among the defendant and his 
attorneys. The court rejected the argument that in order to satisfy the confrontation clause the 
defendant must be given the opportunity to physically confront the witness against him, stating 
that while a literalistic reading of the confrontation clause would entitle the defendant to 
confront every witness against him in person in court, an adequate opportunity for 
cross-examination-satisfied the clause even in the absence of physical confrontation, and that 
the confrontation guaranteed by the clause was not necessarily one in a courtroom. Moreover, 
the court found that it was demonstrated that the closed-circuit television equipment used in the 
case at bar had the capacity to present clear and accurate sounds and images. The court 
reasoned that since it had been held that videotape testimony was sufficiently similar to live 
testimony to permit the jury to properly perform its function, 8 then instantaneous closed-circuit 
television must surely satisfy the dictates of the confrontation clause. It was further reasoned 
by the court that even if it was assumed that the operation of the statute resulted in some 
diminution of the right of confrontation, nearly every authority acknowledged that this right, 
though expressed in absolute terms, was subject to exceptions. Observing that it has been held 
that safeguarding the psychological well-being of a minor and protecting minors who have 
been victims of sex crimes from further trauma and embarrassment were "compelling" state 
interests,9 the court concluded that in the present case, the compelling state interests involved 
with the protection of the emotional well-being of child sex-offense victims and the need for 
their testimony to insure successful prosecutions more than outweighed any infringement of 

8 See People v Moran, (1974, 1st Dist) 39 Cal App 3d 398, U4 Cal Rptr 413. 

9 See Globe Newspaper Co. v Superior Court for County of Norfolk (1982) 457 US 596, 73 LEd 248, 102 S Ct 2613, 8 Media L 
R 1689. 
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the defendant's right of confrontation arising out of the selective utilization of closed-circuit 
television. 

CUMULATIVE CASES 
Cases: 

In determining whether a state has made an adequate showing of the necessity of using a 
special procedure which permits a child witness in a child abuse case to testify at trial against 
a defendant in the absence of face-to-face confrontation with the defendant, without a violation 
of the confrontation clause of the Federal Constitution's Sixth Amendment -- which clause 
provides that, in all criminal prosecutions, the accused has the right to be confronted with the 
witnesses against the accused -- a trial court's requisite finding of necessity must be a 
case-specific one; where the special procedure involves testimony by one-way closed-circuit 
television, the trial court must (1) hear evidence and determine whether use of the 
closed-circuit television procedure is necessary to protect the welfare of the particu_lar child 
witness who seeks to testify, and (2) if the court is to find the procedure necessary, find that 
(a) the child witness would be traumatized not by the courtroom generally, but by the presence 
of the defendant, and (b) the emotional distress suffered by the child witness in the presence 
of the defendant would be more than mere nervousness or excitement or some reluctance to 
testify. Maryland v. Craig, 497 U.S. 836, 110 S. Ct. 3157, 111 L. Ed. 2d 666, 30 Fed. R. Evid. 
Serv. 1 (1990). 

In prosecution under New York law for sodomy, sexual abuse, and endangering the welfare of 
a child, defendant's right to confront witnesses was not infringed by use of two-way closed 
circuit television during minor's testimony; trial court made a sufficient showing of necessity 
justifying use of procedure in best interests of child witness. U.S. Const. Amend. VI. Jelinek 
v. Costello, 247 F. Supp. 2d 212 (E.D. N.Y. 2003). 

Permitting 12-year-old kidnapping victim to testify via two-way closed circuit television did 
not violate defendant's right of confrontation, where district court's in camera interview with 
victim and expert testimony indicated that victim was afraid of defendant and would be 
traumatized if required to testify in defendant's presence, and jury was instructed not to 
consider fact that child testified by closed circuit television. U.S.C.A. Const. Amend. 6; 18 
U.S.C.A. § 3509(b)(l)(B)(ii). U.S. v. Weekley, 130 F.3d 747, 1997 FED App. 348P (6th Cir. 
1997). 

Compelling circumstances justified minor child's testimony by live two-way closed-circuit 
television rather than in open court in action against child's biological father for outrage and 
battery based on biological father's alleged sexual abuse of child, where district court 
examined child and concluded it would be too traumatic to have her testify in the courtroom. 
Fed.Rules Civ.Proc.Rule 43, 28 U.S.C.A. Parkhurst v. Belt, 567 F.3d 995 (8th Cir. 2009). 

Allowing child abuse victim to testify from outside the courtroom via closed circuit television 
did not violate defendant's Sixth Amendment rights; defendant was representing himself which 
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meant victim would be subjected not only to defendant's presence in courtroom, but also to his 
questioning her, face to face, about traumatic events and victim's therapist testified about 
psychological trauma to victim from personal contact with defendant. U.S.C.A. Const.Amend. 
6. U.S. v. Brown, 528 F.3d 1030 (8th Cir. 2008). 

Findings that three alleged victims of child sexual abuse were unable to testify in open court 
in defendants' presence "because of fear," thus meeting statutory requirement for testimony by 
closed-circuit television, were not clearly erroneous where: (1) 5-year-old girl could not speak 
when called to testify, and stated in chambers that she was afraid to speak in front of her uncles; 
(2) 6-year-old was found sobbing outside courtroom and affirmed in chambers that she was 
crying out of fear of her uncles; (3) 9-year-old was so fearful before testifying that guardian 
ad litem would have had to pull her into courtroom; and (4) children's therapist testified that 
victims believed "if they walked in the courtroom today that their uncles would attack them." 
U.S. v. Rouse, 111 F. 3d 561, 46 Fed. R. Evid. Serv. (LCP) 559 (8th Cir. 1997), reh' g and 
suggestion for reh'g en bane denied, (May 29, 1997) and cert. denied, 118 S. Ct. 261, 139 L. 
Ed. 2d 188 (U.S. 1997). 

Record established need for 8-year-old victim of sexual abuse to testify by closed-circuit 
television where: (1) child's guardian said that child expressed fear of being in same room as 
defendant during trial; (2) child's counsel testified that child had said that if defendant were in 
courtroom when child went there to testify, child would run out of room and that child would 
probably not be able to tell jury and full courtroom about abuse; and (3) child's foster mother 
testified that child began to wet and soil his pants, would not sl.eep without light, and would 
check all windows and doors to make sure they were locked. LaBayre v. State of Iowa, 97 F.3d 
1061 (8th Cir. 1996), cert. denied, 117 S. Ct. 1003, 136 L. Ed. 2d 882 (U.S. 1997). 

In prosecution for aggravated sexual abuse of defendant's six-year old daughter, in which 
victim testified by means of two-way closed circuit television, placement of television monitor 
behind and to victim's left, rather than in her field of vision as she testified, did not violate 
defendant's rights under Confrontation Clause; monitor was large, and positioned so that 
victim could easily see it from where she sat and its presence was called to her attention, and 
jury was able to observe whether victim looked at monitor during her testimony. U.S.C.A. 
Const. Amend. 6; 18 U.S.C.A. §§ 224l(c), 3509(b)(l). U.S. v. Etimani, 328 F.3d 493 (9th Cir. 
2003). 

In prosecution for murder of daughter, son was properly allowed to testify by closed circuit 
television where court considered expert testimony as to likely effect of testifying and 
concluded child would be unable to testify in open court due to presence of defendant and 
would suffer emotional trauma from testifying. United States v Quintero (1994, CA9 Ariz) 21 
F3d 885, 94 CDOS 2436, 94 Daily Journal DAR 4651. 

In prosecution for sexual abuse involving two young girls aged 8 and 7, District Court's order 
allowing child witnesses to testify by closed-circuit television was supported by its findings 
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that, from observing children and hearing testimony of licensed counselor, court did not 
believe they would be able to testify in courtroom, and that, as counselor testified, there was 
substantial likelihood of emotional trauma, characterized as severe, that would result. Trial 
court's findings satisfied requirements of 18 U.S.C.A. § 3509 (b)(l)(B), which authorizes 
two-way closed-circuit television testimony in child abuse cases under certain circumstances, 
and constitutional requirements of Maryland v Craig. Together, statute and Craig require 
case-specific finding that closed-circuit television testimony is necessary for child because 
child would suffer more than de minimis fear or trauma, and in fact would be unable to testify 
because of such fear or trauma, brought on by physical presence of defendant. United States 
v Carrier (1993, CAlO Wyo) 9 F3d 867, cert den (US) 62 USLW 3691. 

Under the Child Victims' and Child Witness' Rights Act, district court did not violate 
defendant's right of confrontation under Sixth Amendment by allowing her 13-year-old 
daughter to testify by closed-circuit television in defendant's trial for producing and possessing 
pornographic images of daughter; daughter's counselor testified that daughter said she was 
scared to go to court, that daughter exhibited such fear through engaging in self-mutilation, 
panicking at sound of defendant's voice, and obsessing about her proximity to defendant in 
courtroom, and that daughter's distress and anxiety exceeded that of any other child that she 
had counseled. U.S.C.A. Const.Amend. 6; 18 U.S.C.A. § 3509(b)(l)(B). U.S. v. Fee, 491 Fed. 
Appx. 151 (11th Cir. 2012). 

In prosecution of father for sexual abuse of 9-year-old daughter, victim's testimony by 
closed-circuit television was proper where judge considered chronological age, developmental 
level, and degree of emotional and psychological injury that she had already suffered and 
would likely suffer if forced to testify in court. Reutter v State (1994, Alaska App) 886 P2d 
1298. 

State statute properly allowed child victim of sexual abuse to testify via videotape. Curtis v 
State (1990) 301 Ark 208, 783 SW2d 47. 

Allowing child who was not victim to testify by two-way closed-circuit television, in 
prosecution for torture, second-~egree murder, and child abuse causing death, on ground that 
child, having witnessed crimes committed against her brother, would be traumatized by facing 
defendant in court, did not violate defendant's rights under Confrontation Clause, in light of 
state's important public policy interest in protecting minor witnesses from such trauma, 
whether victims or not. U.S. Const. Amend. 6. People v. Lujan, 211 Cal. App. 4th 1499, 2012 
WL 6573078 (2d Dist. 2012). 

Evidence that child victim would suffer great emotional distress if forced to testify, to the point 
that she might not be able to provide a useful account of events for the jury, did not violate 
defendant's Confrontation Clause rights and was sufficient to support order allowing victim to 
testify via closed-circuit television at trial for unlawful sexual intercourse with a minor 10 
years old or younger; social worker's considered opinion, reached after conversa~ions with the 
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victim, was that the victim would be impaired, and opinion of victim's mother, even if based 
on instinct, buttressed the social worker's view in that she knew her daughter best. U.S.C.A. 
Const.Amend. 6; West's Ann.Cal.Penal Code § § 288.7, 134 7. People v. Powell, 194 Cal. App. 
4th 1268, 2011 WL 1601756 (6th Dist. 2011). 

Trial court did not violate defendant' s federal confrontation clause rights by allowing child 
witness to testify via closed-circuit television (CCTV), in prosecution for first degree murder, 
child abuse resulting in death, and tampering with physical evidence; child's therapist testified 
tha~ child would be traumatized psychologically if he were made to testify in front of 
defendant, child testified via CCTV from the court's chambers, defense counsel was present 
in chambers, the court and the prosecution helped the jury see and hear child during his 
testimony, the court allowed defense counsel to cross-examine child fully, and defendant had 
two-way communication with counsel during direct and cross-examination. U.S.C.A. 
Const.Amend. 6; West's C.R.S.A. § 16-10-402. People v. Phillips, 2012 COA 176, 315 P.3d 
136 (Colo. App. 2012). 

Evidence supported trial court's determination that having ten-year-old victim testify in front 
of defendant, who was her mother, would cause her emotional distress that would render her 
unable to reasonably communicate, as necessary to justify having victim testify via closed-circuit 
television outside defendant's physical presence, in prosecution for sexual assault on a child 
and other offenses; social worker who provided therapy to victim testified that it would 
traumatize victim greatly to testify in defendant's physical presence, and that 70 to 80 percent 
of victim's trauma in testifying in defendant's physical presence would be associated with 
seeing defendant, and having to testify in front of defendant. West's C.R.S.A. § 16-10-402. 
People v. Rodriguez, 209 P.3d 1151 (Colo. App 2008), cert. granted, (June 22, 2009). 

Evidence that victims of sexual assault, five and three years old at time of assault, had been 
threatened with violent harm by defendant and were "deathly afraid" of him was clear and 
convincing evidence of need to videotape victims' testimony outside presence of defendant in 
order to preserve accuracy and reliability of victims' testimony, and such videotaping therefore 
did not violate defendant's federal and state constitutional rights to confront witnesses against 
him or to due process of law. U.S.C.A. Const. Amends. 5, 6, 14; C.G.S.A. Const. Art. 1, § 8; 
C.G.S.A. § 54-86g. State v. Alterisi, 47 Conn. App. 199, 702 A.2d 651 (1997). 

In prosecution for sexual assault and risk of injury involving 6-year-old child, court properly 
allowed child to testify outside defendant's presence, eyen though court failed to use talismanic 
words "compelling need," where record clearly showed court engaged in proper inquiry before 
making necessary finding. State v Ells (1995) 39 Conn App 702, 667 A2d 556, app den 235 
Conn 940, 669 A2d 577. 

Given that the core evidence of neglect incl~ded testimony about the mother's fear-inducing 
threats to, and extreme physical discipline of, fifteen-year-old child and about trauma the child 
suffered as a result, mother did not have right to be present in person for child's testimony at 
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the neglect hearing and, instead, it was sufficient that child testified before the judge while her 
mother watched and listened via closed-circuit television with an opportunity for 
cross-examination. In re K.S., 966 A.2d 871 (D.C. 2009). 

Taking five-year-old sexual abuse victim's testimony by way of closed circuit television during 
prosecution and after victim had already begun her testimony was not error; unsuccessful 
attempt to get courtroom testimony was added assurance that welfare of victim permitted, if 
not compelled, remote testimony, and by beginning testimony in courtroom in defendant's 
presence, trial court at least attempted to afford usual trial confrontation before deciding to use 
closed circuit television. Williams v. U.S., 859 A.2d 130 (D.C. 2004). 

Defendant's confrontation rights were not violated when the trial court allowed child victim to 
testify outside the presence of defendant, during sexual abuse prosecution; trial court found 
that allowing the victim to testify via closed circuit television was necessary due the victim's · 
continued feat: of testifying in front of defendant, the fact that the victim ran away and spent 
the night on the street rather than go to court and testify, and the fact that child victim was 
experiencing psychological trauma from testifying in front of defendant, her father. U.S.C.A. 
Const.Amend. 6. Ahmed v. U.S., 856 A.2d 560 (D.C. 2004). 

In prosecution of defendant for carnal knowledge and of taking indecent liberties with minor 
victim, and despite absence of statute go_veming the matter, trial court did not violate 
defendant's right to confrontation of witnesses when it allowed victim to testify at trial over 
closed-circuit television, where trial court had found that (1) victim would be traumatized by 
presence of defendant in courtroom, and emotional distress suffered by victim in his presence 
was more than de minimis, (2) victim was withdrawn, hesitant, and slow in answering at time 
of initial hearing, in presence of defendant, and (3) when defendant was placed behind one- or 
two-way glass panel in second phase of hearing to determine victim's competency to testify, 
victim did testify and stated that she was afraid of defendant. Rural Hicks-Bey v United States 
(1994, Dist Col App) 649 A2d 569. 

In prosecution for sexual battery on child, trial court erred in allowing 5-year-old victim to 
testify via closed-circutt television without first making case-specific findings as to justification 
for such departure from normal procedure, as required by statute; by implication, however, 
admission of such testimony by child witness would not infringe defendant's constitutional 
right to confrontation if statutory requirements were met. Hopkins v. State, 632 So. 2d 1372 
(Fla. 1994), reh'g denied, (Mar. 31, 1994). 

Trial court's denial of defendant's request to have child victim testify in the presence of the 
jury was not an abuse of discretion, in prosecution for sexual battery on a person less than 
twelve years of age and lewd and lascivious molestation; psychologist testified that child 
would suffer considerable trauma from both testifying in court and testifying in the presence 
of defendant, child's testimony was presented by closed circuit television, and the closed 
circuit television allowed the jury to observe the demeanor of victim in making its credibility 
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determinations. U.S.C.A. Const.Amend. 6; West's F.S.A. § 92.54. Cann v. State, 958 So. 2d 
545 (Fla. Dist. Ct. App. 4th Dist. 2007). 

In proceeding to terminate mother's parental rights, mother was not deprived of her due 
process right to confront witnesses when court permitted children to testify via closed circuit 
television; psychologist testified that children's post traumatic stress syndrome could be 
worsened unless they were permitted to testify via closed circuit, and mother had opportunity 
to hear testimony, see witnesses, and consult with her counsel. U.S.C.A. Const. Amend. 14. In 
Interest ofC.W.D., 232 Ga. App. 200,501 S.E.2d 232 (1998), reconsideration denied, (Apr. 14, 
1998) and cert. denied, (Sept. 18, 1998). 

Trial court's findings with respect to minor victim's inability to testify in the courtroom in 
defendant's presence were sufficient to suppott its order permitting victim to testify outside the 
courtroom via closed-circuit television, in accordance with statute governing testimony of 
child victims; although trial court did not invoke the precise and complete statutory language 
that child would have suffered severe emotional distress likely to cause her to suffer severe 
adverse effects, its abbreviated finding that victim would suffer serious emotional distress was 
sufficient. S.H.A. 725 ILCS 5/106B-5(a)(2). People v. Bryant, 909 N.E.2d 391 (Ill. App. Ct. 
4th Dist. 2009). · 

Testimony of child protection investigator that if child, who was victim of sexual abuse, were 
to testify in front of defendant, who was his grandfather, child would believe that he was 
betraying defendant and that if child were forced to testify in front of defendant, child could 
suffer such emotional distress that he would be unable to reasonably communicate was 
sufficient to justify allowing the child to testify via closed circuit television, pursuant to Child 
Shield Act, where court conducted case-specific inquiry, and nothing in the record contradicted 
protection worker's opinion. S.H.A. 725 ILCS 5/106B-5 et seq. People v. VanBrocklin, 293 
Ill. App. 3d 156, 227 TIL Dec. 637, 687 N.E.2d 1119 (2d Dist. 1997), reh' g denied, (Dec. 24, 
1997) and appeal denied, 178 Ill. 2d 594, 232 Ill. Dec. 852, 699 N.E.2d 1037 (1998). 

In prosecution fqr aggravated criminal sexual abuse, six-year-old victim was properly allowed 
to testify by means of closed circuit television, under rule permitting procedure if child will 
suffer emotional distress, where child's mother testified she felt child could not testify in 
courtroom in front of jurors because child was very shy and embarrassed, and that child could 
not communicate verbally with state's attorney during their first two meetings. People v. Scott, 
284 Ill. App. 3d 336, 219 Ill. Dec. 868, 672 N.E.2d 376 (4th Dist. 1996). 

In prosecution for aggravated criminal sexual assault involving defendant's five-year-old 
daughter, trial court did not deprive defendant of fair trial and his constitutional rights by 
determining that it was in victim's best interests to testify by closed-circuit television, and 
permitting her to testify by closed-circuit television from judge's chambers, despite defendant's 
claim that court's conclusion was based solely on presumption that certain class of witnesses 
would be traumatized if required to testify in open court. Although investigator for department 
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of children and family services did comment on how children in general react to testifying in 
sexual abuse cases, be also specifically testified that he was familiar with victim and that, in 
his opinion, she would react negatively to testifying in open court before 12 strangers. 
Moreover, court protected defendant's right to fair trial by describing to jury portions of 
victim's behavior that jury could not observe on television monitor. Additionally, court also 
complied with all statutory requirements. Court initially determined use of closed-circuit 
television was in victim's best interests, and defendant was permitted to be present in chambers 
while victim testified and was afforded opportunity to fully cross-examine. Finally, none of 
state's evidence pertaining to victim's best interest was contradicted. People v Ely (1993, 5th 
Dist) 248 Til App 3d 772, 188 ill Dec 651, 618 NE2d 1221. 

In prosecution for ctiminal assault, victim, who was 10-year-old adopted daughter, was 
properly allowed to testify on closed circuit television where expert testimony was adequate to 
support finding that child would suffer severe emotional distress likely to cause her to suffer 
severe adverse effects. Statute was not unconstitutionally vague by use of specified terms since 
they were commonly used words with ordinary an~ popularly understood meanings. People v 
Weninger (1993, 3d Dist) 243 Ill App 3d 719, 183 ll1 Dec 224, 611 NE2d 77. 

In prosecution for criminal sexual assault, trial court properly permitted nine-year-old victim 
to testify via closed circuit television from judge's chambers, in presence of prosecutor, 
defense counsel, defendant, judge, and victim's mother, while testimony was transmitted 
instantaneously to courtroom for jury to view. Testimony did not violate defendant's right of 
confrontation where defendant was afforded face-to-face confrontation with witness and 
opportunity to cross-examine him. Jury was also given adequate opportunity to assess witness' 
demeanor. Further, pursuant to state statute, state was not required to show that closed circuit 
procedure was "necessary," but rather, that procedure was in "best interest of child." People v 
Schmitt (1990, 4th Dist) 204 IDApp 3d 820, 149lll Dec 913,562 NE2d 377, app den (Ill) 156 
Ill Dec 567, 571 NE2d 154. 

Allowing child victim to testify at trial via closed-circuit television did not deny defendant his 
right to confrontation under federal or state constitution; despite fact that victim was not 
physically present in the courtroom, defendant conducted a lengthy cross-examination of 
defendant during trial, defendant could see his accuser, and she could see him and the jury. 
U.S.C.A. Const.Amend. 6; West's A.I.C. Const. Art. 1, § 13; West's A.I.C. 35-37-4-8. Harris 
v. State, 964 N.E.2d 920 (Ind. Ct. App. 2012). 

See State v Rope ( 1995, Iowa) 534 NW2d 442, § 4. 

See State v Eaton (1989) 244 Kau 370, 769 P2d 1157, § 12[b]. 

Substantial evidence supported trial court' s findings in support of its order permitting child 
victim to testify via closed-circuit television, rather than in person before defendant in the 
courtroom, and, thus, defendant's right of confrontation was not violated, in prosecution for 
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rape and aggravated indecent liberties with a child; child victim's psychotherapist and her 
social worker testified that if child victim, who was unable to testify at defendant's first trial, 
which resulted in a hung jury, was required to again testify in court before defendant, it could 
be very traumatizing to child victim, and trial judge had benefit of observing child victim's 
terror on witness stand during defendant's first trial, and recalled difficulty she had testifying 
at first trial. U.S.C.A. Const.Amend. 6; K.S.A. Const.Bill of Rights, § 10; K.S.A. 22-3434. 
State v. Bejarano, 202 P.3d 39 (Kan. Ct. App. 2009). 

Defendant was not deprived of his constitutional right to confrontation, when child who was 
alleged victim of rape and indecent liberties was allowed to testify by closed-circuit television; 
trial court found that victim would "shut down'' in court because of defendant's presence, and 
would be prevented from communicating reasonably with counsel and the jury. U.S. Const. 
Amend. VI; K.S.A. 22-3434. State v. Spurlock, 52 P.3d 371 (Kan. Ct. App. 2002). 

For purposes of statute allowing admission of videotaped testimony of a child victim, trial 
court must make individualized finding that in-court, face-to-face testimony by child victim 
would so traumatize the child as to render the child unavailable, or would prevent the child 
from reasonably communicating. K.S.A. 22-3433. State v. Correll, 25 Kan. App. 2d 770, 973 
P.2d 197 (1998). 

Allowing 15-year-old victim, who was defendant's daughter and was between five and ten 
years old at time of alleged offenses, to testify through closed circuit television was not abuse 
of discretion in prosecution for sodomy; court found that due to nature of testimony and age 
of victim that face-to-face arrangement would inhibit victim to a degree that jury's search for 
truth would be clouded. KRS 421.350. Danner v. Com., 963 S.W.2d 632 (Ky. 1998), cert. 
denied, 119 S. Ct. 529 (U.S. 1998). 

Defendant's right to confrontation was not violated in sexual abuse prosecution when 
10-year-old victim was permitted to testify through closed circuit television, where defendant 
was permitted to remain in the same room wjth the victim during her testimony. U.S.C.A. 
Const. Amend. 6; Const. § 11. Stringer v. Com., 956 S.W.2d 883 (Ky. 1997), cert. denied, 118 
S. Ct. 1374, 140 L. Ed. 2d 522 (U.S. 1998). 

See George v Commonwealth (1994, Ky) 885 SW2d 938, § 12[b]. 

Defendant charged with second degree cruelty to a juvenile failed to establish prejudicial error 
in trial court's permitting child victim to testify by closed-circuit television without first 
allowing defendant an opportunity to conduct an independent psychiatric examination of child; 
expert who testified regarding child' s ability to testify in the presence of defendant testified 
that procedures employed would not differ depending on who hired them to provide testimony, 
and defendant failed to demonstrate any prejudice to her defense. State v. Day, 158 So. 3d 120 
(La. Ct. App. 3d Cir. 2014). 

Rape defendant waived his constitutional right to confront victim by stipulating at show-cause 
hearing that child victim could testify outside the courtroom via closed-circuit television. U.S. 
Const. Amend. 6. State v. Marcantel, 756 So. 2d 366 (La. Ct. App. 3d Cir. 1999). 
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Introduction of child's testimony via closed circuit television, regarding alleged sexual abuse, 
did not violate defendant's constitutional right of confrontation in aggravated rape prosecution, 
where expert testified that child, if forced to testify before her father/defendant about the 
repulsive events, would be severely distressed and unable to communicate reasonably. 
U.S.C.A. Const. Amend. 6~ LSA-R.S. 15:283. State v. Thomas, 711 So. 2d 808 (La. Ct. App. 
2d Cir. 1998). 

See State in interest of R.C. (1987, La App 2d Cir) 514 So 2d 759, cert den, stay vac (La) 516 
So 2d 128, § 4. 

Statute allowing child sexual abuse victim to testify from outside courtroom and outside 
presence of defendant via live closed-circuit television did not violate defendant's constitutional 
right to confront witness where there were specific findings by trial court that testimony by 
child victim in courtroom would result in "child suffering serious emotional distress that child 
cannot reasonably communicate," and where procedure would not deny defendant's right to be 
present at all critical stages of his trial and thereby deny federal due process, since defendant 
could see witness as she testified, could hear questions asked of her and her responses, and 
could communicate with his lawyer in order to convey information or suggest questions to ask; 
however, in prosecution for child sexual abuse in which alleged child victim was permitted to 
testify via live closed-circuit television pursuant to statute, conviction would be reversed where 
testimony by "counselor-psychologist'' that testimony in open court would be "a very 
frightening experience" for child and testimony by social worker that child would be 
"intimidated" and "would not be able to answer questions emotionally traumatic for her" in 
front of father would not support findings that testimony in open court "will result in child 
suffering serious emotional distress" as required by statute. Wildermuth v State (1987) 310 Md 
496, 530 A2d 275, motion gr, cert gr (US) 107 LEd 2d 830, 110 S Ct 834. 

Trial court's decision to permit eight-year-old alleged victim to testify using one-way witness 
screen, which would prevent alleged victim from seeing defendant, did not violate defendant's 
right to confront the witnesses against him in prosecution for first-degree criminal sexual 
conduct and disseminating sexually explicit matter to a minor; alleged victim had expressed 
fear of defendant, and court found that testifying face to face with defendant would cause 
alleged victim to regress in her therapy. U.S.C.A. Const.Amend. 6~ M.C.L.A. §§ 722.675, 
750.520b. People v. Rose, 289 Mich. App. 499, 808 N.W.2d 301 (2010), appeal granted, 488 
Mich. 1034, 793 N.W.2d 235 (2011), order va~ated, 490 Mich. 929, 805 N.W.2d 827 (2011) 
and appeal denied, 490 Mich. 929, 805 N.W.2d 827 (2011). 

In action against juvenile for criminal sexual conduct upon six-year-old girl, trial court's 
determination that use of two-way closed circuit television hook up for presentation of child's 
testimony was necessary to protect child from trauma was supported by findings that child 
needed protection, that she suffered from nightmares and was not able to cope with situation, 
that offense was of grievous nature and that child would experience trauma~ thus, need for 
procedure outweighed defendant's right to face-to-face confrontation. Re Vanidestine (1990) 
186 Mich App 205, 463 NW2d 225. 
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Requiring defendant to view the testimony of murder victim's children via closed-circuit 
television and to communicate with his trial counsel during that testimony through another 
lawyer did not deny defendant a fair trial and was permitted by statute, providing that, if court 
finds that the presence of defendant during child's testimony would psychologically traumatize 
child so as to render the child unavailable to testify, the court may order that the testimony be 
taken in manner that defendant can see and hear testimony of the child in person and 
communicate with counsel, but the child cannot see or hear the defendant. M.S.A. § 595.02, 
subd. 4(2)(c). State v. Manley, 664 N.W.2d 275 (Minn. 2003). 

Requiring defendant to view the testimony of murder victim's children via closed-circuit 
television and to communicate with his trial counsel during that testimony through another 
lawyer did not deny defendant a fair trial and was permitted by statute, providing that, if court 
finds that the presence of defendant during child's testimony would psychologically traumatize 
child so as to render the child unavailable to testify, the court may order that the testimony be 
taken in manner that defendant can see and hear testimony of the child in person and 
communicate with counsel, but the child cannot see or hear the defendant. M.S.A. § 595.02, 
subd. 4(2)(c). State v. Manley, 658 N.W.2d 550 (Minn. 2003). 

Trial court properly allowed four-year-old sexual abuse victim to testify via two-way videotape 
process where child testified that she feared defendant. State ·v Ross (1990, Minn App) 451 
NW2d 231, cert den (US) 112 LEd 2d 79. 

Evidence was sufficient to establish that there was substantial likelihood that minor victims 
would suffer traumatic and emotional distress if compelled to come to court and testify so as 
to allow victims' testimony via closed circuit television; parents testified as to victims ' fears 
and anxiety regarding testifying, both victims feared defendant because of threats which he 
made at time of abuse, and court advocate and child advocacy center testified regarding 
victims' fear of coming to court with everyone looking at them and seeing defendant, so 
testimony established that both children were frightened of defendan~. more than just being 
case of nervousness. Bradley v. State, 921 So. 2d 385 (Miss. Ct. App. 2005). 

Confrontation Clause was not violated in trial for aggravated sexual assault when trial court 
permitted child victim to testify via closed circuit television, based on child's fear of testifying 
in defendant's presence and testifying in courtroom; testimony was under oath, extensive 
cross-examination was conducted, and jury and defendant observed victim's demeanor; 
statutory requirements for having child testify via closed circuit television in such a case were 
satisfied where chLid testified at hearjng that she would not be able to talk about incident if 
defendant was present, and child's counselor testified that child would be unable to testify 
either in front of defendant or in front of jury. U.S. Const. Amend. 6; N.J.S.A. 2A:84A-32.4. 
State v. Smith, 158 N.J. 376, 730 A.2d 311 (1999). 

Statute permitting court to order that testimony of child be taken by closed circuit television 
in child abuse cases, if witness is 16 years of age or younger and there is substantial likelihood 
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that witness would suffer severe emotional or mental distress if required to testify in open 
court, was not facially violative of confrontation clause, where court made findings that use of 
closed circuit television was necessary to protect welfare of witness, that child would be 
traumatized by defendant's presence, and that emotional distress child suffered in defendant's 
presence would be more than mere nervousness, excitement, or reluctance to testify; moreover, 
statute was not unconstitutional as applied, where court, although it did not fmd that child 
feared jury, did find that child feared defendant, and defendant failed to request that diild 
testify in open court or waive his right to be present in courtroom so that child could testify 
there; finally, although co1,1rt was required to conduct thorough, face-to-face interview with 
child and make detailed findings regarding objective manifestations of child's fear, court was 
no~ required to order psychiatric examination of child; thus, court's findings that there would 
be severe emotional distress if child were required to testify in open court, that child would cry 
in defendant' s presence, and that child did not eat or sleep upon being confronted with 
possibility of testifying, were sufficient to meet constitutional standards. State v Crandall 
(1990) 120 NJ 649, 577 A2d 483. 

Before allowing an adult support person to sit in close proximity to a young child while the 
child testifies against a defendant before a jury, the defendant should be given the opportunity 
to suggest alternatives, such as a recess to enable the witness to regain composure or testimony 
by closed-circuit television. N.J.R.E. 611(a). State v. T.E., 342 N.J. Super. 14, 775 A.2d 686 
(App. Div. 2001). 

Defendant's constitutional right to confront witnesses was not violated in prosecution for 
sexual assault when trial court allowed child victim to testify by closed circuit television, 
where trial court made specific findings regarding likelihood that victim would suffer distress 
if required to testify in open court, defendant had full video view of victim, and defendant 
could confer with his counsel, who was in room with victim. State v Davis (1988) 229 NJ 
Super 66, 550 A2d 1241. 

In prosecution for sexual abuse of 6-year-old girl, who refused to answer questions if defendant 
or jury was present, and who was likely to suffer severe emotional harm if forced to answer, 
girl would be declared vulnerable witness and permitted to testify via closed circuit television 
which maintained both letter and spirit of confrontation clause by permitting witness to see 
defendant and vice versa. P~ople v Rivera (1988) 141 Mise 2d 1031, 535 NYS2d 909. 

Trial court in prosecution for multiple counts of child sexual abuse properly allowed 8-year-old 
complainant to testify by closed-circuit television, where both court's own inquiry and 
testimony of social worker supported finding that child was vulnerable witness. People v Watt 
(1994) 84 NY2d 948, 620 NYS2d 817, 644 NE2d 1373. 

Allowing vulnerable child victim to testify via closed-circuit television outside defendant's 
physical presence did not violate defendant's federal and state constitutional right to confront 
the witnesses against him, in prosecution for sexual c;tbuse in the first degree; evidence 
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established the likelihood that the child would suffer severe mental or emotional harm if 
required to testify in the defendant's physical presence as required by statute, the child testified 
by way of two-way closed circuit television, so that she could see the defendant during her 
testimony, and the defendant could see her, and defendant was cross-examined by defendant. 
U.S.C.A. Const.Amend. 6; McKinney's Const. Art. 1, § 6; McKinney's CPL § 65.00 et seq. 
People v. Beltran, 970 N.Y.S.2d 289 (App. Div. 2d Dep't 2013). 

Six-year-old victim of sexual conduct was properly permitted to testify at bench trial via closed 
circuit television, even though expert testimony was not presented, based on court's 
observations of child and testimony of two witnesses as to severe emotional or mental harm 
that child was likely to suffer if she testified in defendant's presence. McKinney's CPLR 6501 
et seq. People v. Paramore, 732 N.Y.S.2d 410 (App. Div. 1st Dep't 2001). 

Child sexual abuse victim was vulnerable witness, and hence was statutorily entitled to testify 
via two-way closed circuit television; manner of commission of offense of which defendant 
was accused of committing was particularly heinous, defendant occupied position of authority 
with respect to witness, and defendant admonished victims that he would go to prison if they 
divulged what had occurred, and social worker who counseled female victim opined that if she 
were to testify in court with defendant present, she would suffer severe mental or emotional 
harm. McKinney's CPL §§ 65.10, 65.20, subd. 9(a, c, g). People v. Pierce, 698 N.Y.S.2d 753 
(App. Div. 3d Dep't 1999). 

Clear and convincing evidence, including testimony of rape victim's mother, psychologist, and 
mental health caseworker, sustained trial court's finding that victim was "vulnerable child 
witness" and should testify via closed-circuit television. U.S. Const. Amend. 6; McKinney's 
CPL § 65.20, subd. 9. People v. Biavaschi, 697 N.Y.S.2d 53 (App. Div. 1st Dep' t 1999). 

Child victim of sexual offenses was properly allowed to testify by closed circuit television 
based on testimony of expert in child abuse and that of victim's mother, which collectively 
established, by clear and convincing evidence, four of twelve factors cited in law as reasons 
for such testimony. People v Ramos (1994, 2d Dept) 203 App Div 2d 599, 611 NYS2d 216. 

In prosecution for various offenses including sexual abuse of child, defendant's right to 
confrontation was not violated by fact that six-year-old victim and victim's eight-year-old 
sister testified by means of live, two-way, closed-circuit television where social worker who 
specialized in working with sexually abused children testified that children felt abandoned by 
both parents and would be particularly susceptible to psychological harm if required to testify 
in open court or in physical presence of defendant. People v Guce (1990, 2d Dept) 164 App 
Div 2d 946, 560 NYS2d 53, app den 76 NY2d 986, 563 NYS2d 775, 565 NE2d 524. 

Defendant's rights under the Sixth Amendment's Confrontation Clause and the North Carolina 
Constitution were not violated by allowing 11-year-old victim to testify outside defendant's 
presence via closed-circuit television (CCTV), in prosecution for felony child abuse and other 
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offenses; defendant's trial counsel had a full opportunity to cross-examine victim when he was 
on the stand, defendant was able to observe the proceedings in real time, and there was a phone 
in the room so that defendant could cause a signal to flash on the phone on defense counsel's 
table to indicate he wished to speak with his attorney. U.S.C.A. Const.Amend. 6. State v. 
Lanford, 736 S.E.2d 619 (N.C. Ct. App. 2013). 

Child sexual abuse victim's testimony at trial through use of one-way closed circuit television 
did not violate defendant's right to confrontation; procedure required that child witness be 
competent to testify and testify under oath, defendant retained full opportunity for 
contemporaneous cross-examination, and jury and defendant were able to view witness' 
demeanor. U.S.C.A. Const.Amend. 6; West's N.C.G.S.A. § 15A-1225.l. State v. Jackson, 717 
S.E.2d 35 (N.C. Ct. App. 2011). 

In prosecution for sexual abuse of 6-year-old and 7-year-old victims, trial court did not abuse 
its discretion in authorizing closed-circuit testimony by victims, since they testified under oath 
and were subject to full cross-examination, and their demeanor was observable at all times. In 
re Stradford (1995, NC App) 460 SE2d 173, app dismd, review den 341 NC 650, 462 SE2d 
525. 

In prosecution for rape of three boys, evidence was sufficient that victims would suffer serious 
emotional distress if they were to testify in presence of defendant and in permitting testi.mony 
by closed-circuit television after clinical psychologist met with each child three times, 
explained his background of working with sexually abused children, and stated his opinion 
with sufficient certainty that trauma would result from children's confrontation with perpetrator. 
State v Sibert (1994, Adams Co) 98 Ohio App 3d 412, 648 NE2d 861, motion den 71 Ohio St 
3d 1479, 645 NE2d 1258. 

In dependency and custody proceedings concerning 5-year-old daughter of father who 
allegedly sexually abused her, trial court properly allowed daughter's testimony to be presented 
via closed-circuit television, where parents were able to remain in courtroom with television 
monitor enabling them to observe and hear cross-examination and direct examination of 
daughter, and closed-cricuit system enabled parents' counsel to raise objections to testimony 
as well as confer with parents during questioning if necessary. Re Burchfield (1988, Athens 
Co) 51 Ohio App 3d 148, 555 NE2d 325. 

Prior to ordering that a child's testimony be taken outside the presence of the criminal 
defendant and shown in the courtroom either by closed-circuit television or by pre-recorded 
video deposition, the trial court must take evidence and find: (1) that the use of the special 
procedure is necessary to protect the welfare of the particular child witness; (2) that the child 
witness would be traumatized, not by the courtroom generally, but by the presence of the 
defendant; and (3) that the emotional distress suffered by the child witness in the presence of 
the defendant is more than de minimus, i.e., more than mere nervousness or excitement or 
some reluctance to testify. 22 Okl.St.Ann. § 753. Young v. Macy, 2001 OK 4, 21 P.3d 44 (Okla. 
2001), as corrected, (Jan. 23, 2001). 

Page 32 of 52 



[312]

61 A.L.R.4th I 155, *12a 

Commonwealth presented sufficient evidence that child victim would suffer serious emotional 
distress that would substantially impair victim's ability to reasonably communicate if victim 
had to testify in presence of defendant in trial for rape and related offenses, and, thus, trial court 
properly allowed victim to testify via closed-circuit television; psychotherapist testified that 
victim suffered from depression, suicidal thoughts, and post-traumatic stress disorder which 
likely would impact her ability to testify effectively, and psychotherapist testified that the 
presence of defendant in the courtroom with victim would send victim into an emotional 
tailspin. 42 Pa.C.S.A. § 5985. Com. v. Charlton, 2006 PA Super 149, 902 A.2d 554 (2006). 

Preliminary hearing at which child sexual abuse complainant testified via closed circuit 
television in a room separate from comtroom proceedings was not a critical stage requiring 
allowance of defendant's presence, and thus defendant's confrontation rights were not violated 
by precluding him from obtaining access to information about the minor victim's medical and 
psychological history; defendant retained the opportunity to cross-examine the eight-year-old 
child via his counsel, and both defendant and the fact finder retained the ability to observe the 
child throughout her testimony. U.S.C.A. Const.Amend. 6; Const. Art 1, § 

42 Pa.C.S.A. § 5985. Com. v. Williams, 84 A.3d 680 (Pa. 2014). 

When permitting a child witness to testify via closed circuit television (CCTV), the trial judge 
must find that the child witness would be traumatized, not by the courtroom generally, but by 
the presence of the defendant; denial of face-to-face confrontation is not needed to further the 
state interest in protecting the child witness from trauma unless it is the presence of the 
defendant that causes the trauma. Code 1976, § l6-3-1550(E). State v. Bray, 342 S.C. 23, 535 
S.E.2d 636 (2000). 

Family court judge permissibly relied solely on the testimony of victim's treating physician in 
allowing the State to present the victim's testimony via closed-circuit television in proceeding 
against juvenile charged with frrst degree criminal sexual conduct with a minor; physician had 
conducted 18 treatment sessions with the victim, and stated the victim would be unlikely to talk 
at all in the juvenile' s presence. In Interest of Cisco K., 332 S.C. 649, 506 S.E.2d 536 (Ct. App. 
1998). 

Trial court made required case-specific finding of necessity for videotaped testimony of child 
witnesses in child molestation prosecution where trial court found that group of six children 
would be traumatized by testifying in defendant's presence in open court. State v. Lewis, 324 
S.C. 539,478 S.E.2d 861 (Ct. App. 1996), reh'g denied, (Dec. 23, 1996) and cert. denied, (June 
5, 1997). 

Admission of the closed circuit television testimony of 13-year-old victim and six-year-old 
witness in child sexual abuse case did not tend to brand defendant with unmistakable mark of 
guilt and thus did not violate his due process rights by impairing his presumption of innocence, 
particularly in light of jury instruction stating that procedure was authorized by statute "in these 
types of cases," which suggested procedure arose merely from general desire to protect 
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children from intimidating courtroom environment. U.S.C.A. Const. Amend. XIV. Marx v. 
State, 987 S.W.2d 577 (Tex. Crim. App. 1999), cert. denied, 1999 WL 297705 (U.S. 1999). 

Trial court in prosecution for kidnapping and sexual abuse of child victim properly invoked 
state statute allowing testimony by closed-circuit television for child victim's testimony, where 
court made findings, required by both statute and constitutional right of confrontation, that 
television testimony was necessary to child's welfare, that witness would be traumatized by 
presence of defendant, and that child would suffer more than de minimus emotional distress in 
direct confrontation. Hightower v State (1991, Tex Crim) 822 SW2d 48. 

Allowing child witness to testify by closed-circuit television did not violate defendant's 
Confrontation Clause constitutional rights; child was unavailable to testify due to undue 
psychological or physical harm at trial, trial court determined that use of closed-circuit 
television to present testimony was necessary to protect child's welfare, that child would be 
traumatized by being forced to testify in presence of defendant who murdered child's mother, 
and that emotional distress child would suffer would be more than de minimis and more than 
mere nervousness, excitement, or reluctance to testify, and testimony was presented live via 
closed-circuit television, and defendant cross-examined child at trial. U.S.C.A. Const.Amend. 
6; Vernon's Ann.Texas C.C.P. art. 38.071. Gaitan v. State, 257 S.W.3d 1 (Tex. App. Fort Worth 
2008). 

Allowing child victim to testify from room adjacent to courtroom, with video of testimony 
projected into courtroom, with only lawyers and judge physically present with victim in room 
did not violate defendant's right of confrontation; in earlier hearing, victim became very 
emotional and belligerent, refused to testify, repeatedly said he was getting light-headed, said 
he could not breathe and said he only wanted to leave, and said he was not going to answer 
any more questions, but in video testimony, he was more composed and responded fully to 
questions, and ample safeguards were in place to pr?tect defendant's confrontation rights while 
protecting victim from trauma of testifying in defendant's presence. U.S.C.A. Const.Amend. 
6. Belt v. State, 227 S.W.3d 339 (Tex. App. Texarkana 2007), reh'g overruled, (June 12, 2007). 

Record supported constitutionally required findings necessary for minor victim to testify by 
closed-circuit television in trial for aggravated sexual abuse, where licensed professional 
counselor testified that victim did not want to have to testify in front of defendant, who was 
her father, that victim would probably become very upset and anxious if she testified with 
defendant in courtroom, that victim would become anxious and shut down when asked about 
testifying at trial, that there was strong possibility that victim would be traumatized by 
testifying in front of defendant, and that victim bad recently wet bed, which counselor 
attributed to victim's anxiety about testifying. U.S.C.A. Const.Amend. 6; Vernon's Ann.Texas 
C.C.P. art. 38.071', §§ 1, 3. Barnes v. State, 165 S.W.3d 75 (Tex. App. Austin 2005), reh'g 
overruled, (May 12, 2005). 

Evidence was sufficient in trial to terminate parental rights to justify child's testimony by 
remote televised broadcast; caseworker testified at pretrial hearing that child was fearful of 
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parents, it would be difficult for child to testify before parents, child's mental state could 
digress, and use of televised broadcast was necessary for child's welfare. U.S.C.A. Const. 
Amend. 6. In Interest of R.V., Jr., 977 S.W.2d 777 (Tex. App. Fort Worth 1998). 

Practice of using closed-circuit televised testimony of child witness when trial court finds it is 
necessary for individual witness' well-being does not violate defendant's due process rights or 
constitutional guarantee to be presumed innocent. U.S.C.A. Const. Amends. 5, 14; Vernon's 
Ann. Texas C.C.P. art. 38.071, § 1. Marx v. State, 953 S.W.2d 321 (Tex. App. Austin 1997), 
petition for discretionary review granted, (Nov. 26, 1997). 

In prosecution for aggravated sexual assault of child, presentation of victim's and his brother's 
testimony by closed-circuit television did not violate defendant's confrontation right where, 
inter alia, defendant had threatened to kill both brothers, witness was very afraid of defendant, 
defendant had beaten both boys, and in therapist's opinion, making victim testify in 
defendant's presence would set back victim's treatment and recovery. Ruiz v. State, 939 
S.W.2d 245 (Tex. App. Austin 1997). 

In prosecution for aggravated sexual assault, "necessity" for permitting closed-circuit testimony 
by child was established by findings that child was seven years old at time of trial, defendant 
was child's father, child would not be able to verbalize in defendant' s presence, and 
face-to-face confrontation would be traumatic and not in child's best interest. Driggers v. State, 
940 S.W.2d 699 (Tex. App. Texarkana 1996), reh'g overruled, (Mar. 17, 1997) and petition for 
discretionary review refused, (Sept. 10, 1997). 

In prosecution of defendant for aggravated sexual assault on his own child, evidence supported 
findings necessary for child to testify via closed circuit television and thus defendant's Sixth 
Amendment right to confrontation was not violated. Trial court made specific findings that 
closed circuit procedure was necessary to protect welfare of child; that child would be 
traumatized by presence of defendant and not by courtroom generally; and that emotional 
distress suffered by child would be more than mere nervousness. These findings were 
supported by testimony of physician that source of child's trauma in testifying would be 
presence of defendant, that child had been severely sexually and emotionally abused, that she 
would be further traumatized if forced to testify in presence of defendant and that she could 
suffer long-term psychological harm from face-to-face confrontation with defendant. Dufrene 
v State (1993, Tex App Houston (14th Dist)) 853 SW2d 86, petition for discretionary review 
ref (Oct 20, 1993). 

Trial court properly allowed seven-year-old witness to murder of witness' sister to testfy via 
two-way closed-circuit television in trial of alleged murderer, where V,Jitness had seen killing 
and defendant had threatened to kill witness. Gonzales v State (1991, Tex App San Antonio) 
822 SW2d 189, remanded (Apr 15, 1992). 

In prosecution for aggravated kidnapping and indecency with child, statute which allowed 
testimony of child to be taken outside courtroom and televised by closed-circuit equipment 
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back to courtroom to be seen by court and finder of fact was constitutional, and procedure used 
in this trial was constitutional and satisfied Sixth Amendment confrontation requirement, 
where (1) child victim's testimony was given in presence of attorneys for state, defendant's 
attorney, court reporter, judge, and video equipment operator; (2) testimony was televised by 
closed circuit to two monitors, one for defendant and one for jury; (3) defendant was permitted 
to interrupt questioning to confer with attorney and attorney could interrupt questioning to 
confer with defendant; and (4) defendant was not required to be personally present during 
cross-examination since he was personally present in open court with jury while child testified 
on television, which was shown contemporaneously with the testimony; defendant's request 
for two-way radio or telephone communication with attorney was properly denied in view of 
trial court's assurances that testimony would be promptly interrupted when defendant and 
attorney wished to confer. Statute did not prohibit judge and court reporter's presence in room 
with child at time of testimony nor did statute require that video camera operator be hidden 
from child's view. Hightower v State (1987, Tex App Eastland) 736 SW2d 949. 

Trial court's finding in murder prosecution arising from death of defendant' s infant daughter 
as alleged result of child abuse, that victim's two older minor siblings would suffer more than 
de minimis emotional strain if forced to testify in presence of defendant and her male 
cohabitant rather than testifying by closed-circuit television, was sufficiently supported by 
testimony of court-appointed psychologist who interviewed, tested, and observed siblings. 
U.C.A.1953, 76-5-109(2)(a), 76-5-203(1); Rules Crim. Proc., Rule 15.5(2). State v. Widdison, 
2001 UT 60, 28 P.3d 1278 (Utah 2001 ). 

Use of two-way closed-circuit testimony of children, with respect to testimony of defendant's 
daughter and defendant's son, did not violate defendant's constitutional right to confront 
witnesses , in prosecution for sexual abuse of daughter, though camera was directed away from 
defendant, and the son and daughter therefore could not see defendant while they testified. 
U.S.C.A. Const.Amend. 6; Const. Art. 1, § 8; West's V.C.A. § 18.2-67.9. Roadcap v. Com., 50 
Va. App. 732, 653 S.E.2d 620 (2007). 

Child sexual abuse victim was unavailable, within meaning of statute allowing for children to 
testify via closed-circujt television, where expert testimony showed that there was a substantial 
likelihood that child would suffer severe emotional trauma if forced to testify in open court. 
West's V.C.A. § 18.2-67.9. Parrish v. Com., 38 Va. App. 607, 567 S.E.2d 576 (2002). 

Testimony of child victim of alleged sexual molestation by one-way closed circuit television 
did not improperly impact presumption of innocence so as to deny defendant his right to due 
process; defendant had opportunity to cross-examine child and to argue that child's story was 
inaccurate, and the only evidence the jury did not see was child's reactions to defendant if she 
had testified in his presence. U.S.~.A. Const. Amend. 14; West's RCWA 9A.44.150. State v. 
Foster, 135 Wash. 2d 441, 957 P.2d 712 (1998). 

To the extent that trial court deviated from the West Virginia's statutory requirements for 
closed-circuit television testimony when allowing a child victim to testify using two-way 
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television, those deviations either were with the consent of defense counsel or had no adverse 
effect on the defendant's right of confrontation; prior to trial, the court conducted a hearing to 
determine the child victim's competency and ability to testify in open court, and heard 
evidence from two different master level psychologists, both of which found the child victim 
competent to testify, but unable to testify in open court with defendant present. U.S.C.A. 
Const.Amend. 6; West's Ann.W.Va.Code, 62-6B-3(b, d). Au1t v. Waid, 654 F. Supp. 2d 465 
(N.D. W.Va. 2009) (applying West Virginia law). 

[*12b] Held to be unconstitutional 

In the following case, a criminal trial for sexual assault of a minor, the court held that under 
the particular circumstances, the employment of "live" closed-circuit television to present the 
testimony of a child witness, who was the alleged victim, violated the defendant's right of 
confrontation, where the "live" closed-circuit television procedure employed did not provide 
the defendant with the opportunity to communicate privately with his attorney during the 
testimony of the child witness, did not serve a compelling state need, and failed to show a 
complete view of the witness or examiner. 

In State v Warford (1986) 223 Neb 368,389 NW2d 575,61 ALR4th 1141, the court determined 
that the use of "live" closed-circuit television to present the testimony of the prosecution's 
primary witness, a child, against the defendant in a child sexual-assault case violated the 
defendant's rights to confront the witnesses against him, finding that the procedure by which 
closed-circuit television was allowed by the trial court to be used did not require the 
prosecution to stay within minimal constitutional guidelines. The examination of the child was 
conducted in the judge's chambers, where a camera was set up to videotape the examination 
and cross-examination. The judge and counsel for the parties joined the child witness in 
chambers for the direct examination, while the defendant and the jury viewed the examination 
on video equipment set up in the courtroom. The defendant did not have any means of 
communicating with his attorney during this part of the proceeding, nor could the judge 
monitor what was happening in the courtroom. Upon the failure of the prosecuting attorney to 
have the child demonstrate with the use of dolls what had happened between her and the 
defendant, the trial court granted the prosecution permission to allow a therapist question the 
child within chambers while the judge, counsel for both parties, the defendant, and the jury 
watched on television monitors in the courtroom. After the completion of the therapist's direct 
examination, the defense counsel was allowed in chambers to cross-examine the child, and 
then the prosecuting attorney conducted the redirect examination. At no time did the judge 
have any means by which he could exercise control over the examination of the witness or 
interrupt the questioning to rule on objections made by the defendant. The court stated that the 
record before it did not reveal a compelling need to protect the child witness from further 
injury, nor did it show that the attempt to examine the child in open court was frustrated by the 
child's failure to co-operate. It was pointed out by the court that there must be a particularized 
showing on the record that the child would be further traumatized or was intimidated by 
testifying in the courtroom in front of the defendant, and that without such a showing the use 
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of closed-circuit television would not withstand constitutional scrutiny. Noting that the 
defendant was in the courtroom while his attorney was in chambers where the child witness 
was testifying, the court concluded that leaving the defendant with no means of communicating 
with his attorney unduly inhibited his confrontation right and was therefore constitutionally 
objectionable. Also, the court found that even when the attorneys for both sides and the judge 
had returned to the courtroom, the defendant did not have a meaningful opportunity to confront 
the witness because the court had no control over the examination process carried out by the 
therapist. Additionally, the court found that the camera which was used at the trial to record the 
examination of the witness frequently failed to show a complete view of the witness and 
examiner. 

CUMULATIVE CASES 
Cases: 

In murder prosecution, prosecutor would not be pennitted to have four-year-old son of victim 
testify outside courtroom by use of closed-circuit television procedure in which prosecutor and 
defense counsel would question child outside courtroom and process would be viewed inside 
courtroom by court and jury on television screen. Applicable case law permits use of 
closed-circuit television only where necessary to protect child from trauma caused by 
testifying in physical presence of defendant and in case at bar, child was traumatized by 
courtroom setting, or became so nervous among strangers that he could not speak; there was 
no indication that child's apparent trauma was defendant-generated. Government of Virgin 
Islands v Riley (1990, DC VI) 750 F Supp 727, 31 Fed Rules Evid Serv 1003, reconsideration 
den (DC VI) 754 F Supp 61, 31 Fed Rules Evid Serv 1253. 

Allowing child witness to testify by closed-circuit television in prosecution for abusive sexual 
contact, without complying with statutory requirements, if violation of defendant's Sixth 
Amendment confrontation clause rights, was not harmless error, since need for confrontation 
was critical in light of child's equivocal testimony, stating, inter alia, that someone other than 
defendant had abused her sister, and by fact that child provided the only eye-witness testimony 
of alleged sexual abuse by defendant, while remaining evidence against defendant was of 
questionable value. U.S.C.A. Const. Amend. 6; 18 U.S.C.A. §§ 2244(a)(1), 3509. U.S. v. 
Moses, 137 F.3d 894, 49 Fed. R. Evid. Serv. (LCP) 163, 1998 FED App. 68P (6th Cir. 1998). 

In child sexual abuse prosecution, trial court's finding, after alleged victim had begun in-court 
testimony, that child was afraid both of defendant and of testifying in front of jury in courtroom 
was insufficient to warrant use of two-way closed-circuit television as substitute for live 
testimony, thus violating defendant's Sixth Amendment confrontation right; court had to find 
that witness's fear was predominantly from defendant rather than from combination of factors, 
and fact that closed-circuit television was two-way rather than one-way did not obviate need 
for such finding. U.S.C.A. Const.Amend. 6; 18 U.S.C.A. §§ 1153, 2241(c), 2246(2)(B), 
3509(b)(l)(B)(i). U.S. v. Bordeaux, 400 F.3d 548 (8th Cir. 2005). 

In prosecution for aggravated sexual abuse of child, finding that child was unable to testify in 
big courtroom because of her fear of combination of defendant, jury, and prosecutor was 
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legally insufficient to support use of closed-circuit television during child's testimony, and thus 
use of closed-circuit television violated Sixth Amendment right of confrontation; child's fear 
of participants and large courtroom in general, rather than defendant, was inadequate to support 
finding of necessity. U.S. Const. Amend. VI. U.S. v. Bear, 357 F.3d 730 (8th Cir. 2004). 

In state court prosecution for capital sexual battery in which five-year-old victim was permitted 
to testify by closed circuit television, state trial court failed to make sufficient individualized 
findings about possibility of harm to victim to reliably conclude that it was necessary for her 
testify outside of defendant's presence in violation of his rights under confrontation clause to 
meet face to face all those who appear and give evidence at trial. No one at trial appeared to 
have considered defendant's confrontation clause rights. State's motion for use of closed 
circuit television did not mention necessity, nor even request that, victim testify outside 
defendant's presence, and there was no discussion during hearing on state's motion about 
whether there would be danger of significant traumatization to victim if defendant stayed in 
courtroom during her testimony. There was nothing to indicate that she was afraid of defendant 
or that testifying by closed circuit television would enhance protection she needed. Thus, there 
was no support in record for proposition that state demonstrated, or trial court articulated, any 
reason to justify victim's separation from defendant during her testimony. Cumbie v. 
Singletary, 991 F.2d 715 (11th Cir. 1993). 

Trial court's placement of a visual barrier between defendant and 14-year-old victim at trial for 
sexual assault on a child departed from requirements of statute establishing procedure to use 
in certain circumstances when child witnesses testify; trial court dispensed with defendant's 
right to face-to-face confrontation with victim, who, because of her age, was not eligible for 
special protection, trial court did not limit itself to authorized closed-circuit television 
procedure, and trial court did not allow defendant to observe victim's demeanor and body 
language, thus depriving defendant of an opportunity to aid counsel in effectively cross 
examining victim. West's C.R.S.A. § 16-10-402. People v. Mosley, 167 P.3d 157 (Colo. Ct. 
App. 2007). 

In prosecution for sexual battery on child Jess than 12 years of age in which trial judge, as 
provided by statute, allowed child-victim to testify via closed circuit te!evision from judge's 
chambers while defendant remained in courtroom with jury, oral relay system whereby 
defendant was required to communicate with counsel by oral messages delivered to chambers 
by bailiff, violated defendant's right to assistance of counsel under state constitution and 
infringed on privacy of attorney-client communications, and could have resulted in violation 
of attorney-client privilege. Myles v. State, 602 So. 2d 1278 (Fla. 1992). 

Trial court's placement of a screen between defendant and minor victims while vtcttms 
testified at defendant's trial on charges of lewd and lascivious molestation on a child under age 
12 was inherently prejudicial, and thus violated defendant's due process right to a fair trial; 
statute authorizing use of closed circuit television to shield a minor victim from contact with 
a defendant did not authorize a partition such as the screen, and use. of the screen lent undue 
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credibility to the victims. U.S.C.A. Const.Amends. 6, 14; West's F.S.A. § 92.54. McLaughlin 
v. State, 79 So. 3d 226 (Fla. Dist. Ct. App. 4th Dist. 2012). 

Trial judge in prosecution for capital sexual battery could not cure hearing judge's failure to 
make required statutory findings for admission of videotaped testimony by child victim of 
sexual abuse by making additional findings based upon his reading of transcript of testimony 
given at hearing. U.S.C.A. Const. Amend. 6; West's F.S.A. § 92.53(7). Ritchie v. State, 720 So. 
2d 261 (Fla. Dist. Ct. App. 1st Dist. 1998). 

In prosecution for sexual battery on person under age of 12, trial court erred in allowing victim 
to testify by closed-circuit television outside presence of defendant, as authorized by statute, 
where decision was based on testimony of mother and child that child would be frightened if 
she were required to testify in presence of defendant, which did not satisfy U.S. Supreme Court 
standards. Lewis v. State, 626 So. 2d 1073 (Fla. Dist. Ct. App. 1st Dist. 1993). 

In prosecution for sexual abuse upon child, trial court erroneously allowed child to testify 
initially in court, only to then remove her to judge's chambers from which child continued 
testimony via closed-circuit television, where procedure created appearance that judge felt 
child was afraid of defendant and prejudiced defendant's right to fair trial, where prejudice was 
especially harmful due to negative aspersion cast upon credibility of defendant, who 
subsequently testified concerning circumstances surrounding statement he gave to police, 
which was pivotal evidence against defendant, and where trial court failed to specifically find 
substantial Likelihood that child would suffer at least moderate emotional or mental harm if 
required to testify in court. Spoerri v. State, 561 So. 2d 604 (Fla. Dist. Ct. App. 3d Dist. 1990). 

Order requiring defendant to write out questions to be asked of child victim on cross-examination 
by defendant's standby counsel rather than directly ask victim his questions violated 
defendant's right of confrontation, in prosecution for lewd conduct in which victim testified via 
closed circuit television per trial court's order, as there was no evidence supporting trial court's 
finding that child would suffer serious emotional trauma that would substantially impair 
victim'-s abi lity to communicate if he were to testify in defendant's presence, as necessary to 
justify having victim testify via closed circuit television, and since there was no evidence 
supporting use of closed circuit television, there was no evidence supporting order preventing 
defendant from personally cross-examining victim. U.S.C.A. Const.Amend. 6. State v. Folk, 
151 Idaho 327, 256 P.3d 735 (2011). 

Error in depriving defendant of his constitutional right to "face to face" confrontation, under 
law in effect at time of trial, by permitting alleged five-year-old victim to testify by closed 
circuit television pursuant to Child Shield Act was not harmless beyond reasonable doubt 
where trial judge, who acted as finder of fact, believed victim's testimony and relied heavily 
on it, and State had previously been unable to elicit testimony from victim in defendant's 
presence. People v. Dean, 175 ill. 2d 244, 222 ill. Dec. 413, 677 N.E.2d 947 (1997). 

Confrontation clause of state constitution providing that defendant had right to meet witnesses. 
face to face would be violated by closed circuit testimony of child victim of offense. People 
v Fitzpatrick (1994) 158 Ill 2d 360, 198 lll Dec 844, 633 NE2d 685, reh den (Apr 4, 1994). 
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Allowing nine-year-old sexual assault victim to testify via closed-circuit television violated 
defendant's rights to confrontation and counsel, and was contrary to statute, where defendant 
was not provided a mean of electronic communication with persons in the room where the 
victim was testifying. U.S. Canst. Amend. VI; S.H.A. 725 ILCS 5/106B-5(a)(2), (t) (2000 Bar 
Ed.) People v. Fletcher, 328 Ill. App. 3d 1062, 263 TIL Dec. 312, 768 N.E.2d 72 (5th Dist. 
2002). 

Trial court's act in allowing alleged child v1cums to testify via closed-circuit television 
violated defendant's rights under Confrontation Clause in prosecution for felony murder and 
abuse of a child; psychologist's report stating that the alleged child victims would suffer 
psychological injury if they were to testify in the courtroom focused completely on whether the 
witnesses would be capable of testifying in the presence of their parents, who were on trial for 
same offenses, not any perpetrator, and there was no evidence related to defendant that the 
alleged child victims would be traumatized by testifying against her. U.S.C.A. Const.Amend. 
6; K.S.A. Const.Bill of Rights,§ 10; K.S.A. 22-3434. State v. Boyd, 127 P.3d 998 (Kan. 2006). 

In prosecution for indecent liberties with child and aggravated criminal sodomy, live closed 
circuit televised testimony of 7-year-old girl was improperly admitted where court made no 
individualized determination that child-victim witness required special protection, although 
state statute which provided for admission of such testimony was capable of constitutional 
application where state would establish by clear and convincing evidence that to require child 
to testify in open court would so traumatize child as to prevent child from reasonably 
communicating to jury or render child unavailable to testify. State v Eaton (1989) 244 Kan 370, 
769 P2d 1157. 

Allowing 11-year-old half-sister of 8-year-old victim of sexual abuse to testify against father 
by closed-circuit television was reversible error under statute that allowed sexual-abuse victim 
under age of 12 to testify by television, and especially where psychiatric nurse had testified that 
witness could testify in father's presence, but that she would be more traumatized than average 
child by doing so. George v Commonwealth (1994, Ky) 885 SW2d 938. 

Decision to allow nine-year-old victim of alleged sexual assault to testify in prosecution for 
aggravated rape by two-way video television and without appearing in courtroom, as allowed 
under statute, violated defendant's rights under confrontation clause where no specific finding 
was made that victim would suffer emotional distress due to presence of defendant. State v. 
Wright, 690 So. 2d 850 (La. Ct. App. 3d Cir. 1997). 

In prosecution for rape and indecent assault and battery of two minor children, trial court 
improperly allowed children to testify outside physical presence of defendant by means of 
simultaneous closed-circuit television; statute which allowed procedure for child witnesses 
under 15 years of age who were alleged to be victims of, or witnesses to, various criminal acts 
violated confrontation guarantees of state constitution and Sixth Amendment of United State 
Constitution. Constitutional guarantees were to be interpreted as stating broad and general 
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principles of government and no principal distinction could be drawn between child witness 
and any other class whom the legislature might deem in need of special treatment. However, 
the court noted: "while we do not say that testimony videotaped outside the physical presence 
of the jury never can be utilized, we conclude that the procedures utilized in this case fall short 
on two additional grounds. Thus, as stated, in addition to the denial of the defendant's right to 
be present and to confront the witnesses against him, the quality of the transmission of the 
videotapes used was insufficient to allow the jury properly to fulfill their responsibilities. 
Further, in the absence of a waiver, the Commonwealth must show, by more than a mere 
preponderance of evidence, a compelling need for use of such procedure. Such a compelling 
need could be shown where, by proof beyond a reasonable doubt, the recording of the 
testimony of a child witness outside the courtroom (but in the presence of the defendant) is 
shown to be necessary so as to avoid severe and long lasting emotional trauma to the child." 
Commonwealth v Bergs.trom (1988) 402 Mass 534, 524 NE2d 366. 

Letting child victim testify over closed circuit television in aggravated sexual assault 
prosecution, without any attempt to find other means to accommodate victim's fears, violated 
defendant's Sixth Amendment right of confrontation. U.S.C.A. Const. Amend. 6; N.J.S.A. 
2C:14-2, subd. a. State v. Smith, 310 N.J. Super. 140, 708 A.2d 436 (App. Div. 1998), 
certification granted, 155 N.J. 587, 715 A.2d 990 (1998). 

In prosecution of nursery school teacher for sexual offenses involving nursery school children, 
in-chamber proceedings by which children testified by closed circuit television were conducted 
in manner so far removed from proper standards of impartially in presenting testimony of child 
witnesses that defendant was denied fair and ~partial trial. Trial judge, in televised view of 
jury, played ball with children, held them on his lap and knee at times, whispered in their ear 
and had them do same, and encouraged and complimented them. Judge also unduly interfered 
with defense counsels' cross-examination of children and often took charge of questioning, 
which in many instances was overly suggestive. For all appearances, state's witnesses became 
judge's witnesses, and thus required atmosphere of bench's impartiality was lost. State v 
Michaels (1993, App Div) 264 NJ Super 579, 625 A2d 489. 

See State v Nutter (1992) 258 NJ Super 41, 609 A2d 65, § 3. 

Statute allowing vulnerable child witness in sex crime case to testify by live, two-way, 
closed-circuit television outside courtroom did not facially violate defendant's constitutional 
right of confrontation, where it allowed cross-examination of witness by defendant and 
evaluation of witness's demeanor by trier of fact, and where it required clear and convincing 
evidence that as result of extraordinary circumstances, witness was likely to suffer severe 
mental or emotional harm if required to testify without use of closed-circuit television; 
nevertheless, trial court committed prejudicial error in permitting five-year-old witness in 
subject action to testify by closed-circuit television, where court based its finding that witness 
was vulnerable on its own "close" observation of child during two hours on stand, without 
taking testimony from child's family members, psychotherapist, or others regarding child's 
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mental state, and without otherwise establishing sufficient record evidence of witness's 
vulnerability to enable reviewing court to determine that requisite showing of vulnerability was 
clearly and convincingly made. People v Cintron (1990) 75 NY2d' 249, 552 NYS2d 68, 551 
NE2d 561. 

See People v Rivera (1990, 1st Dept) 160 App Div 2d 439,554 NYS2d 125, app den 76 NY2d 
795, 559 NYS2d 1000, 559 NE2d 694, § 5. 

In prosecution for child endangerment by day-care providers, statutes allowing children to 
testify by closed-circuit television failed to guarantee defendants' right to confront accusers 
with face-to-face confrontation, and therefore case would be remanded for new triaL 
Commonwealth v Louden (1994, Pa) 638 A2d 953, digest op at (Pa) 13 PLW 17. 

Finding that it was necessary for child victim of alleged sexual abuse to testify via closed 
circuit television (CCTV) was not supported by sufficient evidence, where trial judge failed to 
interview child directly, social worker who saw child only eight times testified generally about 
child's intimidation by courtroom setting, but pointed to nothing specific about her fear of 
defendant, social worker was not an expert in child sexual abuse, and child's mother conceded 
that child loved defendant and considered him to be her best friend. Code 1976, § 
16-3-1550(E). State v. Bray, 335 S.C. 514,517 S.E.2d 714 (Ct. App. 1999), cert. grante<L (Nov. 
5, 1999). 

[*13] Experts 

In the following case, involving the prosecution for violation of a municipal ordinance 
prohibiting the possession of marijuana, the court held that the admission into evidence of an 
expert witness' testimony, presented "live" over closed-circuit television, as to the nature of the 
substance found in the defendant's possession, did not violate the defendant's right of 
confrontation, his due process rights, or any ethical codes. 

On appeal from a conviction for possession of marijuana in violation of a municipal ordinance, 
the court in Kansas City v McCoy (1975, Mo) 525 SW2d 336, 80 ALR3d 1203, held that the 
admission into evidence of an expert witness' testimony, presented over closed-circuit 
television, as to the nature of the substance found in the defendant's possession, was not error 
and did not violate the rights of the defendant or the principles of legal ethics. While the judge, 
the defendant, and attorneys for both prosecution and defense were present in the courtroom, 
the expert testified from a crime laboratory office at which the director and assistant director 
of the laboratory and two other chemists were present. The electronic equipment used in the 
presentation consisted of two stationary television cameras, two monitors, and two microphones 
in the courtroom, and a camera, monitor, and microphone in the laboratory. All parties involved 
could see and hear each other, the transmission of images and voices being instantaneous and 
the picture clear and distinct. The defendant contended that the confrontation clause of the 
Sixth Amendment to the United States Constitution required that the witness be physically 
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present in court, and that the testimony was not admissible for the reason that due to the fact 
that the witness was not physically present such evidence was not the best evidence. Referring 
to precedent which established that the requirement of the physical presence of the witness in 
the courtroom must occasionally give way to considerations of public policy and the 
necessities of the case, 10 and that an adequate opportunity for cross-examination satisfied the 
confrontation clause even in the absence of physical confrontation, 11 the court declared that to 
require the physical presence of an expert witness against one .accused of violating a municipal 
police regulation would be to require more than was demanded by the confrontation clause 
rights of an accused in many instances of prosecutions for felonies. While the witness was not 
physically present in the courtroom, the court noted, his image and voice were there for 
purposes of examination and cross-examination, for the defendant and the witness to see and 
hear each other, and for the trier of fact to observe the demeanor of the witness. The court also 
rejected the defendant's argument that he was denied due process of law, guaranteed by the 
Fifth and Fourteenth Amendments to the United States Constitution, in that a television camera 
was within 10 feet of him and in that a microphone on the counsel table within 2 feet of him 
inhibited private communication with his counsel, thereby creating a ''circus atmosphere" in 
the courtroom, observing that the defendant and his counsel did confer privately notwithstanding 
the close proximity of the microphone and that those conversations were not recorded. Finally, 
the court rejected the defendant's contention that the involuntary reproduction of defense 
counsel's image and voice was contrary to a provision of the Code of Professional 
Responsibility (DR 2-101) which banned publicity or public advertising by a lawyer calculated 
to attract clients and to Canon 3(A)(7) of the Code of Judicial Conduct prohibiting the 
televising of court proceedings. Observing that the closed-circuit television was not available 
for general view by the public, the court held that the type of projection of the counsel's image 
and voice employed in the case was not the type of "television" proscribed by either the Code 
of Professional Responsibility or the Code of Judicial Conduct, the latter of which, the court 
noted, provided that a trial judge might authorize the use of electronic and photographic means 
for the presentation of evidence. 

CUMULATIVE CASES 
Cases: 

Trial court could not take testimony of doctor and expert in DNA analysis by two-way, 
interactive video technology, in prosecution for first-degree criminal sexual conduct (CSC), 
pursuant to rule permitting trial court to take such testimony if certain requirements were met, 
where there was no showing of good cause, there was no showing of consent and defendant 
objected to procedure, and defendant did not waive his constitutional right to confront two 

10 See Mattox v United States (1895) 156 US 237, 39 LEd 409, 15 S Ct 337, wherein the witnesses had died and were thus unavailable 
at the time of trial, and the court held that the admission into evidence of the witnesses' prior testimony did not violate the defendant's 
right of confrontation, for the reason that a technical adherence to the Jetter of a constitutional provision could occasionally be canied 
further than was necessary to the just protection of the accused, and further than the safety of the public will warrant. 

II See Douglas v Alabama (1965) 380 US 415, 13 LEd 934, 85 S Ct 1074. 
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witnesses. U.S.C.A. Const.Amend. 6; MCR 6.006(C)(2). People v. Buie, 285 Mich. App. 401, 
775 N.W.2d 817 (2009). 

When resident of state psychiatric center elected to be present in courtroom, during hearing on 
question whether anti-psychotic medication could be administered, physician could give 
testimony from remote location via two way closed circuit television, without violating 
Confrontation Clause or state bill of rights. U.S.C.A. Const.Amend. 6; McKinney's Const. Art. 
1, § 6. In re Sawyer, 13 Misc. 3d 497, 823 N.Y.S.2d 641 (Sup 2006). 

[*13.] 5 Other particular witnesses 

CUMULATIVE CASES 
Cases: 

Admission of witness' testimony via two-way, closed-circuit television from a remote location 
did not violate defendant's Sixth Amendment right of confrontation, where witness was fatally 
ill and was part of witness protection program, and defendant was too ill to participate in 
distant deposition; testimony preserved salutary effects of in-court testimony, and testimony 
afforded greater protection of defendant's rights than would have been provided by pretrial 
deposition, which also would have been permissible under the circumstances. U.S.C.A. Const. 
Amend. 6; Fed. Rules Cr. Proc. Rules 2, 15, 57(b), 18 U.S.C.A. U.S. v. Gigante, 166 F.3d 75 
(2d Cir. 1999). 

Permitting federal government to have testimony of physically-ill government informant 
witness, who was in federal witness protection program, taken at trial through closed-circuit 
television would not violate defendant's constitutional right to confrontation and would satisfy 
requirements of Federal Rules of Criminal Procedure; closed-circuit system permitted witness 
and defendant to see and hear each other, while jury, court, and counsel would simultaneously 
see witness and defendant, and deposition of witness was not appropriate due to requirement 
to disclose witness' address and whereabouts and due to defendant's own poor health 
precluding him from traveling to deposition. U.S.C.A. Const.Amend. 6; Fed.Rules Cr.Proc.Rules 
2, 15(b), 57, 18 U.S.C.A.; Fed.Rules Civ.Proc.Rule 43, 28 U.S.C.A. U.S. v. Gigante, 971 F. 
Supp. 755 (E.D.N.Y. 1997). 

Absent any showing, in prosecution for, inter alia, conspiring to kill United States nationals, 
that proposed testimony of an alleged terrorist being detained at Guantanamo Bay, Cuba, 
would be material, admissible, non-cumulative, and competent, no exceptional circumstances 
existed as required to obtain the potential witness's testimony through closed circuit television 
(CCTV) or a deposition; the witness admitted that much of the matedal in his written statement 
co.nsisted of assertions and u.nderstandings that were not based on his personal knowledge, 
defense counsel admitted that a majority of the statement had nothing to do with defendant's 
trial, the witness's explanations regarding the ''brevity cards" and the theory of bayat were 
cumulative of other evidence, and there was nothing to indicate that the witness knew or could 
have known what might have been disclosed to defendant by other leaders of the terrorist 
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organization. Fed.Rules Cr.Proc.Rule 15, 18 U.S.C.A.; Fed.Rules Evid.Rule 602, 28 U.S.C.A. 
U.S. v. Abu Ghayth, 2014 WL 1613197 (S.D. N.Y. 2014). 

In products liability action against manufacturer of power saw alleging that saw, as designed, 
manufactured, and sold, was unreasonably dangerous, district court did not abuse its discretion 
in quashing depositiol) testimony of former employee of manufacturer who had supervised 
design of saw prototype for mass production, or in refusing to allow his testimony via closed 
circuit television at location removed from courthouse, where witness was obviously well 
known to defendant and its attorney, and defendant's attorney created problem through his lack 
of diligence in failing to obtain witness' deposition in timely fashion. Failure to obtain witness' 
deposition in timely manner should not have been rewarded by allowing witness to deliver his 
testimony through closed-circuit television at location removed from scene of trial. Ross v 
Black & Decker, Inc. (1992, CA 7 Til) 977 F2d 1178, CCH Prod Liab Rep P 13360. 

Witness who resided in Oklahoma would be permitted to testify for plaintiff via live video feed 
at hearing held in the District of Columbia, considering that defendants had adequate notice of 
witness' appearance as a live witness, and there was no material difference between live 
testimony and the live video testimony. Fed.Rules Civ.Proc.Rule 43(a), 28 U.S.C.A. F.T.C. v. 
Swedish Match North America, Inc., 197 F.R.D. 1 (D.D.C. 2000). 

Granting government's motion to allow witness to testify by live closed-circuit television 
(CCTV) in defendant's trial on various terrorist-related offenses furthered interests of justice, 
since government characterized testimony of witness as critical to its truth-seeking function 
and it was important that government be able to present the material and relevant evidence in 
its search for truth. U.S.C.A. Const.Amend. 6; Fed.Rules Cr.Proc.Rule 15, 18 U.S.C.A. U.S. 
v. Mostafa, 14 F. Supp. 3d 515 (S.D. N.Y. 2014). 

In prosecution for sexual assault and abuse, trial court did not err in denying state's motion to 
allow 17-year-old mentally impaired victim to testify by closed-circuit television where statute 
allowing such procedure applied only to minors, defined as persons under 15 years of age; had 
legislature intended to 1nclude child's developmental age, it should have done so explicitly. 
State ex rel. Rornley v Superior Court (1995, App) 184 Ariz 351, 909 P2d 418, 192Ariz Adv 
Rep 47. 

Trial court acted within its discretion in burglary trial in allowing witness to testify live by 
satellite video from another state; witness's father, who owned burglarized condominium, was 
suffering from physical problems due to recent heart surgery, witness was taking care of his 
father in Michigan and running his father's business, and trial court concluded that, as a result, 
witness was unable to attend trial. Slawinski v. State, 895 So. 2d 483 (Fla. Dist. Ct. App. 4th 
Dist. 2005). 

In prosecution for unspecified crime, trial court erred in making insufficient findings of fact 
before allowing victim to testify by closed-circuit television, and court further erred in refusing 
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to allow defendant to have instantaneous communications with his attorney during victim's 
closed-circuit testimony; relay system employed at trial (whereby defendant was accompanied 
by certified legal intern who could carry messages to defense counsel) was inadequate and 
violated defendant's constitutional right to assistance of counsel. Coney v. State, 643 So. 2d 
654 (Fla. Dist. Ct. App. 3d Dist. 1994). 

Evidence was sufficient to establish that defendant, during trial that resulted in his conviction 
on three counts of first-degree criminal sexual conduct and other crimes, consented to the 
admission of witness testimony by two-way, interactive video; defendant's counsel stated to 
the trial court that she would leave the technological proceeding to the court's discretion, 
following counsel's statement the trial court had a member of its information technology staff 
explain how the video equipment worked, physician who examined the victims testified 
without further complaint from defendant's counsel, State's DNA expert testified without 
further complaint from defendant's counsel, and defendant did not object on the record. MCR 
6.003(1), 6.006(C). People v. Buie, 491 Mich. 294, 817 N.W.2d 33 (2012). 

Presentation of prosecution witness' testimony through use of interactive television (lTV) was 
akin to use of videotaped deposition testimony, and thus authorized under rules of ctiminal 
procedure, where witness had recently undergone surgery, and witness' treating physician 
informed court that witness would be unable to travel for three months; procedure did not 
violate defendant's confrontation rights, where defense counsel had unfettered opportunity to 
cross-examine witness, physical movements of witness were hampered by neck brace, 121 
stitches in his throat, and a screw in his cervical spine, and video image gave jury opportunity 
to evaluate demeanor of witness. U.S. Const. Amend. 6; 49 M.S.A, Rules Crim.Proc., Rules 
21.01, 21.06, subd. 1. State v. Sewell, 595 N.W.2d 207 (Minn. Ct. App. 1999), review denied, 
(Aug. 25, 1999). 

Alleged sexual abuse victim was not entitled to testify via closed circuit television outside 
presence of his former teacher at proof hearing to determine quantum of damages to be 
awarded to alleged victim's parents, who individually and on behalf of alleged victim, brought 
civil action for damages against teacher; while takjng testimony via closed circuit television 
was allowed under Child Sexual Abuse Act where a child-victim was 16 years of age or 
younger, alleged victim was 21 years of age at time of hearing. N.J.S.A. 2A:61B-l, subd. e(l, 
2, 4). A.B. v. Y.Z., 184 N.J. 599, 878 A.2d 807 (2005). 

Trial court had authority under its general powers in second-degree assault prosecution to 
allow prosecution witness, found to be elderly, infirm, and physically incapable of traveling 
interstate to appear in court, to testify via live, two-way television, subject to cross-examination; 
there was no explicit or implicit statutory prohibltion, practice did not offend federal or New 
York confrontation clauses given preservation of essential safeguards of testimonial reliability, 
and even assuming that face-to-face meeting requirement was violated, public policy of 
protecting witness's well-being could justify it. U.S.C.A. Const.Amend. 6; McKinney's Const. 
Art. 1, § 6; McKinney's Judiciary Law § 2-b(3). People v. Wrotten, 14 N.Y.3d 33, 896 
N.Y.S.2d 711, 923 N.E.2d 1099 (2009), petition for cert. filed (U.S. Mar. 12, 2010). 
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Trial court had authority under its general powers in second-degree assault prosecution to 
allow prosecution witness, found to be elderly, infirm, and physically incapable of traveling 
interstate to appear in court, to testify via 1ive, two-way television, subject to cross-examination; 
there was no explicit or implicit statutory prohibition, practice did not offend federal or New 
York confrontation clauses given preservation of essential safeguards of testimonial reliability, 
and even assuming that face-to-face meeting requirement was violated, public policy of 
protecting witness's well-being could justify it. U.S.C.A. Const.Arnend. 6; McKinney's Canst. 
Art. 1, § 6; McKinney's Judiciary Law § 2-b(3). People v. Wrotten, 14 N.Y.3d 33, 896 
N.Y.S.2d 711, 923 N.E.2d 1099 (2009), cert. denied, 2010 WL 2243754 (U.S. 2010). 

**** Comment: 
The United States Supreme Court in Wrotten v. New York, 2010 WL 2243754 (U.S. 2010), 
denied certiorari from People v. Wrotten, 14 N.Y.3d 33, 896 N.Y.S.2d 711, 923 N.E.2d 1099 
(2009), cert. denied, 2010 WL 2243754 (U.S. 2010), in which the Court of Appeals of New 
York reversed an intermediate appellate court and held that a trial judge had the authority under 
its general powers to allow a prosecution witness, found to be elderly, infirm, and physically 
incapable of traveling interstate to appear in court, to testify via live, two-way video, subject 
to cross-examination. The Court of Appeals further held that this witness's testimony did not 
violate the defendant's rights under the Confrontation Clause. The Court of Appeals remitted 
the case to the lower court for consideration of the facts and all other issues raised but not 
determined on appeal. One judge dissented on the grounds that the trial judge lacked the 
authority to permit the testimony in the absence of any express legislative authorization. A 
second dissenting judge asserted that the majority's opinion was also "wrong" on the 
constitutional issue. Justice Sotomayor filed a statement in which she agreed with the denial 
of certiorari in light of the interlocutory posture of the case. She emphasized, however, that the 
denial of certiorari did not constitute a ruling on the merits or express an opinion as to the 
importance of the constitutional question presented. Justice Sotomayor stated that the 
constitutional question was not obviously answered by Maryl"nd v. Craig, 497 U.S. 836, 110 
S. Ct. 3157, Ill L. Ed. 2d 666, 30 Fed. R. Evid. Serv. 1 (1990), in which the Court held that 
the Confrontation Clause did not categorically prohibit a child witness in child abuse case from 
testifying against the defendant by one-way closed circuit television. The use of video 
testimony in the instant case arose in a "strikingly different context that in ,"·Justice Sotomayor 
noted. 

Trial court had discretion, in criminal prosecution for murder in the first and second degrees, 
burglary, arson, larceny and insurance fraud, to permit defense witness, a county deputy sheriff 
in Florida, to testify via live, two-way video conference during trial; witness's police 
assignment would not permit him sufficient leave to attend trial in New York, with the use of 
live, two-way video, the witness would be subject to cross-examination before the jury, making 
the testimony reliable, defendant did not object to use of video to facilitate two-way live 
testimony for witness, and particular form of conferencing was reliable, accurate and widely 
used in society and commerce. McKin;!Jey's Canst. Art. 1, § 6; McKinney's Judiciary Law § 
2-b(3). People v. Novak, 971 N.Y.S.2d 197 (County Ct. 2013). 
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Under unique circumstances of case in which three witnesses were intimidated by large group 
of defendant's friends and family, it was within trial court's power under Confrontation Clause 
to utilize two-way, closed-circuit television procedure for witnesses to testify in prosecution for 
murder, felonious assault, and having weapons while under a disability, where witness's 
testimony was critical to state's case, trial court was understandably concerned that witnesses 
were able to testify in a neutral setting, procedure was necessary to further public policy of 
justly resolving case, while at same time protecting well-being of witnesses, and preserved 
reliability of their testimony. U.S.C.A. Const.Amend. 6; Canst. Art. 1, § 10. State v. Johnson, 
2011-0hio-3143, 958 N.E.2d 977 (Ohio Ct. App. 1st Dist. Hamilton County 2011). 

Allowing victim to testify via closed circuit television (CCTV) did not violate juvenile's 
confrontation clause rights in delinquency proceedings based on charge of assault with intent 
to commit criminal sexual conduct; in addition to having mental functioning of seven or eight 
year old, victim also suffered from hereditary immune system disorder placing her at risk of 
severe swelling of any body part during periods of illness or stress, and there was substantial 
evidence that victim would suffer emotional distress if forced to testify in juvenile's presence. 
U.S.C.A. Canst. Amend. 6; Canst. Art. 1, § 14; Code 1976, § 16-3-1550(E). In re Robert D., 
340 S.C. 12, 530 S.E.2d 137 (Ct. App. 2000). 

Testimony of 75-year-old witness suffering from medical problems by two-way closed-circuit 
television did not violate confrontation clause; procedure utilized by State to present testimony 
preserved characteristics of in-court testimony including that witness was sworn, he was 
subject to full cross-examination, he testified in full view of jury, trial court, and defense 
counsel, and he gave testimony under eye of defendant herself, and witness's tenuous health 
situation, documented by letters from his treating cardiologist, was exceptional circumstance. 
U .S.C.A. Const.Amends. 6, 14. Stevens v. State, 234 S.W.3d 748 (Tex. App. Fort Worth 2007). 
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Eventually, the question may be whether phy
sical presence is really necessary at all. 

Courts, government agencies, and law firms have used 
videoconferencing for multiple purposes for many years. 

Today, the confluence of greatly improved technology 

at decreasing cost and increasing travel costs and diffi
culty now make vide9conferencing especially appealing. 
Among other uses, videoconferencing can be employed 

for: 
• Law firm administration; 

• 

Law firm hiring, as demonstrated by Law School 

Connect. A joint effort by the Center for Legal and 

Court Technology and Courtroom Connect, Law 

School Connect provides videoconferencing to over 

50 law schools so that students may be interviewed by 
legal employers for summer and permanent positions. 

See www.lawschoolconnect.com; 

Alternative dispute resolution and settlement; 

Remote appearances at pretrial matters, trials, ad
ministrative hearings, and appeals; and 

Education and training. 

The Practical lit igator I 19 

J 
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Deciding whether to usc remote appearance tech

nology requires familiarity with the technology and 

its costs, the quality of use, and the legal, human, 

and practical matters that accompany videoconfer

encing. This article is designed to give you a basic 

introduction to the topic. The Center for Legal and 

Court Technology (CLCT) has been a pioneer in 
the legal uses of video conferencing for many years, 

and this article is based on that experience. 

Although videoconferencing has been accepted 

for many applications, the critica1 legal issue that 

accompanies remote appearances is whether its 

use by the prosecution in criminal cases to pres

ent remote government witness testimony violates 

the Confrontation Clause. I address general back

ground as well as the general issue of remote testi

mony of various kinds. 

TECHNOLOGY • Much of the following is tak

en in various forms from Fredric I. Lederer, The Po

tential Use of Courtroom Technology in Major Terrorism 

Cases, 12 Wm. & Mary Bill Rts.J. 887 (2001) with 

updating as appropriate. Modern video conferenc

ing uses either ISDN {Integrated Services Digital 

Network, which can be thought of as high band

width telephone lines), or IP (Internet Protocol) 

data connections. New high-end commercial level 

equipment customarily has both connection capa

bilities. In its most basic form, a single location

to-location connection ("point-to-point") consists 

at each end of a camera, microphone, and visual 

display (e.g., TV screen), and the "codec" (the vid

eo-conferencing hardware). Each end's equipment 

must be connected to either an Internet connec

tion or the ISDN connections. "Multi-point'' con

nections are possible, customarily with the use of 

a "master control unit" (MCU) or the use of com

mercial "bridging" services. CLCT is unique with 

the potential capability of hosting five or more 

independent concurrent video conferences in Wil

liam & Mary's McGlothlin Courtroom. 

September 2009 

Understanding the technology is nol as impor

tant as understanding its implications. Modern qual

ity commercial videoconferencing presents a high

quality image, fully synchronized with the audio. 

ln other words, a person's voice is fully coordinated 

with lip movements. Subject lo the availabili:ty of 

the communication lines, equipment can be highly 

portable. Commercial standard videoconfcrencing 

does not use satellite technology and thus does not 

need to originate in a television studio. We distin

guish quality commercial technology from low-cost 

computer-based conferencing that often has video 

in a small window with the image sometimes at low 

resolution or an inadequate frame rate, resulting in 

jerky movements. 

High-end videoeonfcrencing equipment per

mits the concurrent transmission of computer 

images, whether of digital documents or of Pow

crPoint or similar electronic slides. In such a case, 

the video can be displayed on one screen and the 

computer data on another. In the CLCT context, 

a remote witness would appear on a large screen 

behlnd the witness stand while the data be.ing dis

cussed by the witness would be shown to the jury 

on their individual fiat screen monitors. 

Absent such features, documenl cameras or fax 

technology may be used for expeditious two-way 

document viewing. Television cameras that show a 

picture of any document or object placed below its 

television camera can be used to show documents. 

The newest major development in videocon

ferencing is "HD," high definition. High definition 

images are deta.iled enough to allow a judge to see 

sweat on the forehead of a witness. HD does re

quire, however, HD-capable equipment on each 

end as well as adequate communication connec

tions ("bandwidth"). Very high end "telepresence" 

solutions such as those available from CISCO are 

very close to science fiction in terms of technology 

permitting one to feel in the same room as the re

mote party. 
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IP-bascd video confcrcncing is increasingly the 
type used. If the user has the necessary bandwidth 

available for normal law firm or court purposes, for 
example, the connection is effectively free. Howev

er, IF-based videoconferencing may provide vari

able quality depending upon whether other users 
use the same Internet bandwidth for their own 
purposes during the video conferencing use. ISDN

based videoconferencing requires specialized com

munications lines and can be thought of as costing 
about three times the cost of a normal phone call 

of the same duration (for a non-HD call) plus the 

monthly line subscription cost. ISDN tends to give 

a more dependable connection but is being increas
ingly abandoned in favor of the less expensive IP 

method of connection. 

Although there arc a number of vidcoconfcr
encing manufacturers, perhaps the best known are 

Polycom, Tandberg, and LifeSize, all of which are 

CLCT Participating Companies (those that have 
equipment installed in CLCT's McGlothlin Court

room and with which we are familiar). Most people 

are familiar with videoconferencing using either 

large flat panels or televisions; desktop models are 
now available and Polycom now offers an HD unit 

that can also serve as a computer monitor. 

Personal computer-based videoconfetencing 

has been in usc for some years, but ordinarily we 

have not found it to give a good enough picture 

for important legal usages in which credibility and 

similar factors are critical. We have had good suc

cess in remote motion experiments with Polycom's 
PC-based PVX software solution, except that com

puter firewall issues may present difficult technical 

problems for some users. On September 13, 2008, 

our 2008 Center for Legal and Court Technology 

Laboratory Trial successfully incorporated quality 

remote testimony to the courtroom by an elderly 
witness who testified from her retirement commu

nity apartn1ent using a laptop with the PVX soft
ware and a standard cable Internet connection. 

We believe that this may have been the first time in 

Remote Witness Testimony I 21 

history that remote testimony has been given from 
a retirement community. 

IMPACT ON FACT-FINDERS • Video eonfer

encing customarily works well from a technological 

perspective. However, its pragmatic and legal utility 
have long been controversial. Insofar as the CLCT 

has been able to ascertain, remote appearances ap

pear to be treated by courtroom participants just as 

if those persons were physically in the courtroom. 
Some years ago we conducted two separate scien

tifically controlled experiments conducted over two 

academic years under the supervision of then Wil

liam & Mary psychology professor Kelly Shaver. 
They demonstrated that in civil personal injury 

jury trials in which damage verdicts relied upon the 

testimony of medical experts, there was no statisti
cally significant dilference in verdict whether the 

experts were physically in the courtroom or else

where, at least so long as witness images are dis
played life-size behind the witness stand, and the 

witness is subject to cross-examination under oath. 

Years of non-controlled experiments in criminal 

Laboratory Trials suggest that the same result ap
plies to merits witnesses in criminal cases. 

Even if the William & Mary results are con

firmed in other experiments, however, there are 
questions for which we have no answer. Likely the 

most important of these concern the willingness 

of remote witnesses to lie when testifying remotely. 

We do not know whether the psychological separa

tion from the courtroom that unavoidably accom

panies remote testimony affects the willingness to 
lie. One of the reasons used to justifY remote testi

mony by abused young children is the need to insu

late them from the fear that can accompany being 
in the same courtroom with the defendant. Does 

the same removal affect other witnesses, and if so, 

how? Note that although physical absence from the 

courtroom might make it easier psychologically to 
lie, such an ease does not necessarily mean that a 

witness would lie. 
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If so, would "confronting" a remote witness 

with an immediately present high-resolution image 

of the defendant while the witness testifies coun
teract any effects of the physical absence? In short, 

the use of videoconferencing for remote court ap

pearances, particularly for remote witness testimo
ny, raises human and potential legal issues not yet 

resolved. Although these issues are likely critical for 

remote witness testimony, they do not necessarily 
affect other forms of remote participation. Our ex

periments were conducted with conditions such as 

the location of the witness being fixed. We do not 

know what the consequences would be if they were 
to be varied. As a result, our courtroom designs err 

on the side of safety by following the design pro

tocol used in the experiments. At the same time, 
we prefer this methodology as a matter of policy. 

We believe that technology should be as invisible as 

possible and should not alter traditional trial prac
tice if possible. Having a remote witness appear 

where the in-court witness sits appears intuitively 

desirable. 

Happily, these are not significant issues for 
many video conferencing uses. They are impor

tant, however for remote witness testimony. 

REMOTE PARTICIPANTS • Most civil and 

criminal trial courtroom use of videoconferencing 

to date has involved remote witnesses, or in appel
late cases, remote judges or counsel. Administrative 

hearings such as Social Security disability hearings 
have used video conferencing for both remote judg

es and remote claimants and their representatives. 

Past CLCT experiments have made substantial 

use of the technology for trial participants gener

ally. Perhaps the most straightforward use of the 

technology is to permit judges or counsel to. appear 
remotely for motion or other arguments. In 1999, 

the CLCT demonstrated how a remote judge could 

preside remotely from the United States District 
Court for the District of Oregon over a jury trial 

in Williamsburg, Virginia. In two United States 

September 2009 

federal military appeals cases, United States v. Sala
zm; 44 MJ. 464 (C.A.A.F. 1996), and United States 
v. Rockwood, 52 MJ. 98 (C.A.A.F. 1999), judges of 

the United States Court of Appeals for the Armed 
Forces have appeared remotely as part of the 

Court's hearing of actual cases in the McGlothlin 
Courtroom, a practice that has also been used in 

one form or another in at least the Second, Tenth, 
and D.C. Circuits, as well as in courts in other na

tions, such as the High Court of Australia. Vuleo
coriferencing Links Federal Courts and Public, The Third 
Branch Gune 8th 1998) http:/ /www.uscourts.gov/ 

ub/jun98tlb/ video.html (lOth and D.C. Circuits); 

Robin Topping, Hearings Linked By Videocoriferenc
ing, Newsday, Apr. 23, 1997, at A29 (2d Circuit); 

Mark Pazniokas, Vuleo Justice Is Catching On ln. Legal 
Circles, Hartford Courant, May 7, 1997, at A3 (2d 
Circuit). 

One of the most interesting CLCT experimen

tal uses of videoconferencing was to permit the re
mote appearance of a prosecutor at trial. The 2001 

experimental terrorism CLCT Laboratory Trial, 

United States v. Linsor, involved a bombing of a Unit

ed States military aircraft in England. We assumed 
a substantial amount of cooperation from United 

Kingdom officials, so much so that it made sense for 

a British barrister acting for the prosecution to con

duct the direct examination of a key government 
witness who himself appeared live from Canberra, 

Australia. Having filed an appropriate motion with 

the Court to permit his appearance, British Barris

ter Jeremy Barnett appeared remotely from Leeds 
on a 40-inch diagonal flat screen plasma display 

placed on the prosecution table and conducted an 

outstanding direct and redirect of the defendant's 

primary accomplice. His examination was both 

professional and successful; the videoconferencing 
nature of the examination seemed to have no ad

verse consequence. Although we consider Mr. Bar

nett's examination as a successful proof of concept, 
in the ordinary case it seems self-evident that coun

sel will wish to be in the courtroom, even if they 
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examine a remote witness. This may be subject to 
change as society increasingly accommodates it
self to burgeoning technology, or as sufficient need 
arises. Indeed, in the 2005 experimental Labora
tory Trial, In re Blossom & Blossom, an international 
parental child custody trial, our CLCT court and 
a Monterrey, Mexico, court agreed to jointly take 
evidence from each other in an effort to reach a 
common custody result. Counsel, witnesses, and 
judges used videoconfcrencing to connect to each 
other's courtroom. 

In the 2003 Courtroom 21 Laboratory Trial, 
United States v. Stanhope~ the prosecution was faced 
with a case-determinative proof problem. The de
fendant had been indicted for trying to finance an 
al Qaeda strike in the United States. She had sent 
a valuable oil painting to Dubai where it had been 
sold to an Australian art collector for a substantial 
sum of gold. The gold was effectively converted to 
U.S. dollars and transmitted through the Hawala 
money transfer ~ystem to Cairo, thence to Beirut, 
and from Beirut to London and then Berlin. In Ber
lin the money was conveyed to the United States to 
buy a minority interest in a United States firm so 
as to support al Qaeda operatives. The prosecution 
was able to trace the funds back to Dubai and the 
painting from the United States to Dubai. How
ever, in the absence of the art collector, who had 
disappeared, the prosecution could not connect the 
painting and the money. The art collector, however, 
had sought legal advice from his Australian solici
tor while they were both in London and had fUlly 
communicated all of the necessary evidentiary de
tails to the lawyer. If the prosecution could obtain 
the testimony of the lawyer, the art collector's state
ment would be admissible as a declaration against 
interest under Federal Rule of Evidence 804(b)(3). 
The lawyer claimed the attorney-client privilege 
under Australian, British, and United States law. 

With the lawyer in a United States district court 
courtroom, the Federal Rules of Evidence would 
have applied, likely without any application of for-
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eign law, as the law of the forum ordinarily gov
erns privileges. However, we assumed that we were 
unable to extradite the lawyer, either as a legal or 
practical matter. Without the ability to compel tes
timony in the United States, we were left with the 
need to comply with foreign law. The Australian 
lawyer would testifY if the Australian and British 
courts determined that he could do so without vio
lating his duty as a lawyer. Accordingly, we held the 
first known three-court concurrent hearing. Using 
the CLCT Tandberg vidcoconfcrencing systems, 
the courtroom was connected to Queensland, 
Australia, and Leeds, England. The prosecution 
argued Australian law to Australia, English law to 
England, and the Federal Rules of Evidence to the 
presiding judge in Williamsburg, the Honorable 
James Spencer, United States District judge for the 
Eastern District of Virginia. After all three courts 
ruled seriatim that the respective national privilege 
did not apply (using what amounted to a crime/ 
fraud exception), in Queensland the lawyer was 
directed to testifY and did so remotely to Williams
burg. Although the probabjlity of such a hearing in 
the near future seems unlikely, it is indeed possible, 
and videoconferencing appears to be the most use
ful way of accommodating the varied practical, 
legal, and political issues involved. In Stanhope, no 
judge sat outside his or her own court, let alone na
tion. Although the time zones were extremely both
ersome, especially for our Australian colleagues, 
the hearing was far more efficient than any other 
mechanism that we could envision. As we increas
ingly are forced to deal with courts abroad, particu
larly the courts of allied nations, hearings similar 
to the one we held in Stanhope may be highly desir
able. 

THE LEGAL SITUATION FOR REMOTE 
WITNESS TESTIMONY • The most wide
spread and accepted use of videoconferencing in 
the courtroom is remote witness testimony. Au
thorized in federal civil cases by Federal Rule of 
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Civil Procedure 43(a), remote testimony has been 
used in state and federal courts in the United States 
and courts abroad, especially in Australia. See, e.g., 
Chief Justice MEJ. Black, A Court-Based National 
Videocoriferencing Network for Taking Evidence and Aid
ing in Administration, presentation during The First 
Worldwide Common Law Judiciary Conference 
(May 29, 1995). It has also seen successful use in 
the International Criminal Tribunal for the Former 
Yugoslavia. Information Technology in An Inter
national Criminal Court, a videotape presented at 
the 2002 Australian Institute of Judicial Adminis
tration 3rdAUA Technology for Justice Conference 
by the Honorable David Hunt, of the International 
Criminal Tribunal for the Former Yugoslavia (on 
file with the Courtroom 21 Project). See also Sanja 
Kutnjak Tvkovic, Justice by the International Criminal 
Tribunal for the Former Yugoslavia, 3 7 Stan. J. lnt'l L. 
255, 286 (2001) ("The ICTY in the Tadic case, for 
example, . . . provided eleven witnesses with the 
opportunity to testify via videoconferencing from 
a location in the former Yugoslavia"). Its use in 
American criminal cases, however, has been con
troversial. 

Defense Test:i.ntony 

Because the Bill of Rights protects defendants 
against government action, there is no Constitu
tional prohibition on remote defense testimony. In 
any jurisdiction, however, there may be a court rule 
or statutory constraint. Both the utility and diffi
culty of such testimony can be seen from the trial 
in Commonwealth v. Maluo. 

Malvo was the capital trial of the younger of 
the two "Washington snipers." Charged with mur
der "in the commission of an act of terrorism," 
Malva's prospects for a favorable verdict were dim. 
The evidence against him was overwhelming. In 
addition to attempting to counter the prosecution's 
case in chief on the merits, the defense needed to 
present especially probative evidence on capital 
sentencing if it was to avoid a death sentence. The 
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defense sought to call a very large number of wit
nesses. Early in the case the trial judge suggested 
that many of the witnesses might best testify via 
videoconferencing. The defense adopted the judge's 
suggestion and formally proposed the taking of tes
timony from 25 or more witnesses. The witnesses 
were to be located primarily in Antigua, Jamaica, 
Washington State, and Louisiana. Most, but not 
all, would be mitigation sentencing witnesses, and 
a number would replace the defense-proposed use 
of videotaped deposition/ statement evidence pre
viously opposed by the prosecution. The Fairfax 
Circuit Court is a Courtroom 21 Court Affiliate. 
(CLCT was originally named the Courtroom 21 
Project, a name still used for courtroom purposes, 
including the Courtroom 21 Court Affiliates.) The 
Clerk's Office appointed CLCT to serve as Execu
tive Agent to detc.rmine the feasibility of remote 
testimony and, should the court so order it, to im
plement it. 

Initial CLCT actions proceeded on concurrent 
tracks: determining whether such testimony was 
technologically, logistically, and financially pos-. 
sible, and whether foreign testimony could be law
fully obtained. The first concern, although highly 
time-consuming, was straightforward and eventu
ally yielded a determination of practicality and fi
nancial savings. Remote locations were located in 
federal court facilities in the United States and po
tentially adequate commercial facilities were locat
ed in Antigua and Jamaica. CLCT Deputy Direc
tor for Courtroom Design and Technology Martin 
Gruen and I surveyed the Chesapeake Courthouse 
and determined what would need to be done to 

implement videoconferencing in the courtroom. 
We determined a probable minimum cost savings 
of $12,539.26 over the cost of transporting to Vir
ginia those witnesses able to travel, a financial sav
ings that did not address the fact that a number of 
potential witnesses, including Malva's mother, were 
not necessarily able to travel to testify. Letter from 
Chancellor Professor of Law & Director, Court-
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room 21 Fredric I. Lederer to The Honorable Jane 

Marum Roush, Fairfax Circuit Court (October 15, 

2003)(originally available at http:/ / www.co.fa.i rfax. 

va. us/ courrs/ cases/ pdf/ r 1 0 l 603other.pd0. 

The second proved to be quite interesting. Be

cause the Antigua andjamaica witnesses were not 

in the United States, obtaining permission for them 

to testifY was a diplomatic matter. As the Office of 

International Affairs of the Department of Justice's 

Criminal Division assists only prosecutors in ob

taining evidence abroad in support of our Mutual 

Legal Assistance Treaties, we were left to other de

vices to obtain that testimony even though we were 

scclcing the evidence on behalf of the court in the 

interest of expediting trial and lowering its cost to 

the taxpayer. We contacted and obtained support 

from the State D epartment, which was prepared 

to obtain permission from the foreign governments 

involved and, if necessary, to ensure the presence 

of a consular officer when the testimony was taken. 

The issue of where the oath was to be administered 

was raised by State Department representatives, an 

issue for which we had no adequate answer. We 

could potentially have had the oath administered 

remotely from Virginia, a consular official could 

have administered it in the originating location, or 

both. Because the evidence was to be presented by 

the defense, we assumed that the oath issues, how

ever important, would in actuality be moot as the 

defense would be unable to assert error should the 

case go to appeal. Whether the testimony would be 

lawful under Virginia law was not a matter within 

our concern, although it may well have proven the 

determinative issue. 

Ultimately, the prosecution opposed the defense 

request. The judge lben ruled against the defense 

request for remote testimony stating, among other 

matters, that she would not grant the motion over 

government objection. 

Upon reflection, I believe that the Malvo case il

lustrates some of the critical issues raised by remote 

testimony in criminal cases generally. The threshold 
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issue is its very legality. Ordinarily, debate about the 

legality of remote testimony centers on its constitu

tionality under the Sixth Amendment. That issue is 

moot if the court is estopped by statute from per

mitting the testimony, although such a statute may 

raise compulsory process issues. A review of Vir

ginia's statutory law suggests that there is no affir

mative statutory authority for such testimony. Such 

law as has been enacted could reasonably be read 

to prohibit it. Va. Code Ann. §19.2-3.1, Personal 

appearance by two-way electronic video and audio 

communication; standards ("Where an appearance 

is required or permitted before a magistrate, intake 

officer, or, prior to trial, before a judge, the appear

ance may be by ... use of two-way electronic video 

and audio communication"); Va. Code Ann. § 17.1-

513.2, Use of telephonic communication systems 

or electronic video and audio communication sys

tems to conduct hearing ( ... in any civil proceeding ... 
the court may, in its discretion, conduct any hear

ing using ... an electronic audio and video com-
' munication system to provide for the appearance 

of any parties and witnesses)( emphasis added). The 

judge's decision not to permit the remote testimo

ny in large part because of the government's op

position raises an interesting question. As the court 

failed to specifY her reasons in greater detail it is 

unclear whether the decision was on policy or eq

uitable grounds or whether she had considered any 

potential legal error as moot when the request was 

a defense one and unopposed by the prosecution. 

Accordingly, remote testimony for any criminal 

case, terrorism or not, is dependent at the very least 

upon the absence of a prohibitive statute or rule. 

Without such legal authority, the issue is at least 

left to the court's discretion. Far better would be 

affirmative authority similar either to Fed. R. Civ. 

P 13(a) or the more comprehensive authority found 

in other jurisdictions such as Victoria, A.ustralia. 

Victoria Evidence (Audio Visual and Audio Link

ing) Act 1997 section 3 (Act No. 4/1997, Victoria, 

Australia) inserting into the Evidence Act 1958, 
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new section 42G. The legality of the witness oath is 

a matter of consequence. In the absence of treaty, 

there is no clear way to know whether an oath is 

legally valid in the sense that a prosecution for per

jury may result Is a crime committed when one 

perjures oneself in one country while testifying in 

a trial in another? Whose law has been violated? 

And do we care about the probability that a for

eign nation would actually prosecute? In the semi

nal case in this area, State v. Harrel4 709 So.2d 1364 

(Fla.), cert. denied, 525 U.S. 903 (1998), the Florida 

Supreme Court· held that the treaty between the 

United States and Argentina permitted the po

tential extradition to the United States for trial of 

Argentine witnesses testifying by two-way satellite 

against a Florida defendant. !d. at 13 71. The Flori

da Supreme Court opined that pct:jury was punish

able under both Florida and Argentine law. It is not 

entirely clear that the respective statutes punishing 

false statements in each jurisdiction necessarily ex

tended to a false statement in Argentina made inci

dent to a criminal trial in another nation. 

Note that these questions arise even when it is 

the defense that is attempting to use remote testi

mony. Given the usual posture of such evidence 

attempts, it seemed ironic to have the prosecution 

oppose remote testimony for fear that it could not 

adequately cross-examine the remote witness, pres

ent adequate witness demeanor to the jury, or be 

aware of potential witness tampering abroad -

claims one ordinarily hears from the defense. This 

raises one of the key questions about such testi

mony: Should it ever be used? At the same time, I 

would note that of the real concerns (witness tam

pering does not seem to be one; it can take place 

anywhere), technology can cope with almost all 
of them. The one critical concern that appears to 

be beyond our ability to adequately ascertain is, as 

previously discussed, whether remote testimony is 

more likely to yield intentionally false testimony. As 

we seem to be unable to be able to tell even with 

in-court witnesses who are telling the truth as they 
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know it and who are not, we do not even have a 

baseline for this determination. 

Interestingly, the District of Columbia Cir

cuit has summarily rejected an attack on remote 

testimony in a civil case because of the oath issue. 

El-Hadad v. United Arab Emirates., 496 F3d 658, 668-

69 (D.C . Cir. 2007), cert. deni£d, 128 S. Ct. 1872 

(2008). 

Before returning to the more usual prosecu

tion use of such evidence, it is worthwhile to briefly 

examine the one area in which an attempt by the 

defense to usc remote testimony is constitution

ally unique, the Constitution's compulsory process 

clause. 

Sixth Anlendnlent Co:mpulsory 
Process Claus e 

T he Compulsory Process Clause provides sim

ply that, "In all criminal prosecutions, the accused 

shall enjoy the right ... to have compulsory process 

for obtaining witnesses in his favor .. .. " In Cham
bers v. Mississippi, 41 0 U.S. 284 (1973), the Supreme 

Court held the clause to be sufficient to override 

a state prohibition on declarations against inter

est when on the facts of the case the evidence was 

probative and necessary. Although it may as yet 

be premature to argue that Chambers gives rise to a 

generalized right to present probative evidence for 

a criminal defendant, such a claim is not unreason

able. If remote testimony is sufficiently probative 

and trustworthy, the defense ought to have a consti

tutional right to it, even if barred by rule or statute. 

Indeed, in Malvo, the defense argued compulsory 

process as a ground for the proposed remote testi

mony. When the judge asked counsel whether he 

was arguing that she might have a duty to provide 

remote testimony from anywhere in the world when 

otherwise justified, he ducked the question in favor 

of a response based on the court's likely financial 

savings. His better answer would have been "Yes." 

If the defense has a legitimate need for evidence 

and that evidence is available, in a system that pays 
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for witness travel, there seems to be no reason to 

reject remote testimony, especially if the result is to 
either entirely foreclose obtaining the evidence or 

to present it through the more expensive and less 

useful means of a deposition. 
Proposed defense use of remote testimony is 

believed to be relatively rare. Given the option, the 

prosecution likely would be a more frequent user, 
but the prosecution must face the Sixth Amend

ment's Confrontation Clause. 

Remote Prosecution Testimony 

The usual intended use of remote testimony in 

a criminal case is to supply prosecution evidence. 

One can reasonably assume that this would be the 
norm for many cases, especially terrorism cases in

volving foreign witnesses. The complicated nature 

of major cases also suggests that there may be need 
for distant witnesses who are called to testify only 

very briefly to lay pro forma evidentiary founda

tions. In the Me Veigh case, for example, 27 witness

es who testified during the morning session were 
phone company employees flown in from around 

the country to authenticate hundreds of pages of 

phone records, each testifying for only a few min
utes. One witness was on the stand for just 50 sec

onds. Michael Fleeman, Me Veigh Phone Trial Retraced 
Prosecutors Call 2 7 to Recount Calls for Explosives, Rental 
Truck, Pittsburgh Post Gazette, May 8, 1997, at AS. 
This might better be done by remote testimony 

that could result in large cost savings while mini

mizing the inconvenience caused to the witnesses. 

The fundamental question in this area is wheth

er prosecution-proffered remote witness testimony 
can or should be received in evidence. Remote 

.testimony has been attacked as an inadequate sub

stitute for in-court physical testimony. Concerns 

range from the already noted issue of the effect of 
physical absence from the courtroom influencing 

truth-telling to the inability to determine demean

or to the expressed critical need for the witness to 
face the defendant in open court. These are impor-
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tant concerns and in light of them no one, to the 

best of my knowledge, has seriously suggested the 

routine use of remote testimony in criminal cases 

- although the Supreme Court's 2009 decision 

that prosecution use of forensic laboratory reports 

violates the Confrontation Clause, Melendez-Diaz v. 

Massachusetts, 129 S. Ct. 2527 (2009), would justifY 

remote analyst testimony if that proved constitu

tional. What has been suggested is a criminal ana

log to Federal Rule of Civil Procedure 43(a). When 

the Advisory Committee on the Federal Rules of 

Criminal Procedure issued its major rules amend

ment recommendations in 2002, it recommended 

that Federal Rule of Criminal Procedure 26 be 

amended to add proposed Rule 26(b): 

"In the interest of justice, the court may authorize 

contemporaneous, two-way video presentation in 

open court of testimony from a witness who is at a 

different location if: 

(1) the requesting parly establishes exceptional cir

cumstances for such transmission; 

(2) appropriate safeguards for the transmission are 

used; and 

(3) the witness is unavailable within the meaning of 

Federal Rule of Evidence 804(a)(4)-(5)." 

hllp:/ / www.suprcmccoyrtus.gov/ o rders/ cour

Lordcrs/frcr02p.pdf 

In its notes, the committee favorably compared 

the use of remote testimony to traditional deposi

tion evidence. Id. A criminal deposition ordinarily 

permits the accused to be present in the same room 

with the witness. In an unusual although not un

precedented act, the Supreme Court, withjustices 

Breyer and O'Connor dissenting, refused to trans

mit the proposed rule to Congress. Instead,Justice 

Scalia opined: 
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'~ we made clear in [Maryland v. J Craig ... , a pur
pose of the Confrontation Clause is ordinarily to 

compel accusers to make their accusations in the 
defendant's presence - which is not equiva1ent to 

making them in a room that contains a television 

set beaming electrons that portray the defendant's 
image. Virtual confrontation might be sufficient to 

protect virtual constitutional rights; I doubt wheth

er it is sufficient to protect real ones." 

http: / /www.suprem ccounus.gov/ orders/ cour

torders/ fi-cr02p. pdf: 

The Court's failure to forward the Rule simply 

deprived the federal courts of affirmative authori

zation for remote testimony, leaving United States 

district judges to make case-by-case individual de
cisions when remote testimony is proposed. The 

Court's action, however, clearly signals the severe 
doubts held by many of its members as to at least 

the desirability of remote testimony. 

In State v. Harrel~ supra, the Supreme Court 
of Florida held that neither the state nor federal 

Constitution prohibited remote testimony by the 

eyewitness victims of the crime when they testified 

against the defendant by two-way satellite televi
sion from Argentina. The Court found sufficient 

necessity, reliability, and precautions to have been 

present and provided guidance for future cases: 

"We are mindful of the possible difficulty in de

termining when the satellite procedure should be 

employed. We are also aware of the possibility that 

such a procedure can be abused. Therefore, we are 

establishing the following guidelines to aid in mak
ing this decision. The determination is not simply 

a mathematical calculation, based on the number 

of alleged public policy interests or state interests. 

Rather, the proper approach for determining when 
the satellite procedure is appropriate involves a 

finding similar to that of rule 3.1906) of the Flori

da Rules of Criminal Procedure. Rule 3.1900) pro-
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vides the circumstances under which and the pro

cedure by which a party can take a deposition to 
perpetuate testimony for those witnesses that arc 

found to be unavailable. . .. 

"Thus, in all future criminal cases where one of 

the parties makes a motion to present testimony 
via satellite transmission, it is incumbent upon the 

party bringing the motion to (1) verify or support 

by the affidavits of credible persons that a prospec
tive witness resides beyond the territorial jurisdic

tion of the court or may be unable to attend or 

be prevented from attending a trial or hearing and 
(2) establish that the witness's testimony is material 

and necessary to prevent a failure of justice. Upon 

such a showing, the trial judge shall allow for the 
satellite procedure. 

" ... However, some important caveats exist in 

regards to the oath, cross-examination, and ob
servation of the witness's demeanor. First, an oath 

is only effective if the witness can be subjected to 

prosecution for perjury upon making a knowingly 

false statement .... To ensure that the possibility of 
perjury is not an empty threat for those witnesses 

that testify via satellite from outside the United 

States, it must be established that there exists an ex
tradition treaty between the witness's country and 

the United States, and that such a treaty permits 

extradition for the crime of perjury. . .. 

"We also acknowledge that possible audio and 
visual problems can develop with satellite transmis

sion. It is incumbent upon the trial judge to moni

tor such problems and to halt the procedure if 

these problems threaten the reliability of the cross

examination or the observation of the witness's de
meanor." 

!d. at 709 So.2d 1370-72. 

Ironically, the Eleventh Circuit, having sustained 

Harrell's conviction in Harrell v. Butterworth, 251 

F. 3d 926 (11th Cir. 2001 ), held unconstitutional on 
direct appeal the conviction of a federal defendant 
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at whose trial two prosecution witnesses testified by 
video conferencing from Australia. In an en bane 
opinion, a majority of the court in United States 
v. Yates, 438 F.3d 1307 (11th Cir. 2006)(en bane) 
soundly condemned remote prosecution testimony 
as violating the confrontation clause. The federal 
courts are divided on whether remote testimony 
can satisfY the confrontation clause. Compare, e.g., 

United Sto.tes v. Gigante, 166 F. 3d 7 5 (2d Cir. 1999), 
cert. denied, 528 p.S. II 14 (2000) (sustaining use) 
with United Sto.tes v. rate~ supra and United States v. 
Bordeaux, 400 F.3d 548 (8th Cir. 2005). 

More recently, the Fourth Circuit sustained the 
legality of a live two-way videoconferenced deposi
tion conducted from Saudi Arabia to Virginia in a 
terrorism case. United States 11. Abu Ali, 5 28 F. 3d 210 
(4th Cir. 2008), cert. denied, 129 S. Ct. 1312 (2009): 

'1\. live, two-way video link was used to transmit the 
proceedings to a courtroom in Alexandria. This 
permitted Abu Ali and one of his attorneys to s~e 
and hear the testimony contemporaneously; it also 
allowed the Mabahith officers to see and hear Abu 
Ali as he testified. A court reporter in Alexandria 
transcribed the testimony in real time, and both 
the witnesses and Abu Ali were videotaped during 
the depositions, so that the jury could see their re
actions. The trial court presided over the deposi
tion testimony of the Mabahith officials from the 
courtroom in Alexandria, ruling on objections as 
they arose. Furthermore, Abu Ali was able to com
municate via cell phone with his defense counsel 
in Saudi Arabia during the frequent breaks in the 
proceedings. In addition, the court was willing to 
stop the depositions if Abu Ali's counsel in Saudi 
Arabia wanted to consult with their client." 

Id. at 528 F.3d 239 
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lack of a finding of necessity for the remote testi

mony and that its case, unlike rate~ involved nation

al security. A prosecutor arguing for use of remote 

government testimony can argue two differing po

sitions: that modern remote testimony satisfies the 

Sixth Amendment confrontation clause per se or 

that on the specific facts of the case there is suffi

cient justification for the procedure, citing Maryland 

11. Craig, 497 U.S. 836, 850 (1990) and its require

ment that "denial of such confrontation is neces

sary to further an important public policy and only 

where the reliability of the testimony is othetwise 

assured." Abu-Ali, supra, at 528 F.3d 242. 

It is worth noting that absent videoconferencing, 

the testimony of unavailable witnesses in a crimi

nal case may be had only by deposition or hearsay 

Although the Supreme Court's decision in Crawford 

v. Washington, 541 U.S. 36 (2004), prohibits pros

ecutorial use of "testimonial hearsay," it does not 

ban other forms of hearsay. Presumably, live cross

examination of a remote witness under oath, com

plete with demeanor evidence, would be superior 

to hearsay 

CONCLUSION • Videoconferencing is improving 

constandy. State-of-the-art "telepresence" installa

tions can almost duplicate being in a room with a 

distant participant. At some point, it will be difficult 

even to realize that a law firm colleague, opposing 

counsel at a setdement meeting, or remote hearing 

participant, isn't within a few physical feet. We are 

in a transition stage in which our legal system has 

not yet fully adapted to even the present realities 

of videoconferencing, let alone what is to come. At 

At footnote 12 of the opinion, the court distin- some point we will have to decide when, if ever, 

guished rates on the grounds both that the 11th Cir- physical presence is truly mandated and, as tech-

cuit's decision was the result of the district court's nology improves, why. 
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(Case No. 12-cv-00064) 

JUDGE DOHERTY 

MAGISTRATE JUDGE HANNA 

MEMORANDUM RULING: 
MOTION TO ALLOW LIVE TESTIMONY 

VIA CONTEMPORANEOUS TRANSMISSION 

This multidistrict litigation arises from product liability claims against the manufacturer 

and marketer of Aetas® and other drugs containing pioglitazone. Pending before this Court is 

the Plaintiffs' Motion to Allow Live Testimony Via Contemporaneous Transmission. 1 For the 

following reasons, the Plaintiffs' Motion will be GRANTED. 

The trial of this, the bellwether case, within this multidistrict litigation, is scheduled to 

begin on Monday, January 27, 2014. The Plaintiffs have moved for leave of Court to present 

testimony via contemporaneous video transmission for certain witnesses who are Defendants' 

cun·ent or fonJ].er employees and whom Defendants, on December 23, 2013, declared will not be 

among those witnesses Defendants can produce at the January 27, 2014 trial. While the 

Plaintiffs' Memorandum does not include a list of the specific witnesses whose live video 

testimony they seek, this Com1 assumes the witnesses recently identified to the Special Masters 

at the Court's request, are those who are the subject of the instant motion.2 The Plaintiffs have 

1 Rec. Doc. 3786. This motion has been urged on behalf of the Plaintiffs. The Plaintiffs' Memorandum in 
support is found at Rec. Doc. 3786-1 ["Memorandum"]; the Defendants' Memorandum in opposition is found at 
Rec. Doc. 3800 ["Opposition"]. 

2 These witnesses are: Corporate Representatives for Eli Lilly and Company, Takeda Pharmaceuticals 
International Inc., Takeda Pharmaceuticals U.S.A. Inc. (fka Takeda Pharmaceuticals North America Inc.), Takeda 
Pharmaceutical Company Limited, Takeda Pharmaceuticals LLC, Takeda Development Center America (fka 

1 

c.. I 
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not identified which of these witnesses' depositions, discovery or otherwise, might have been 

taken; they have not given this Court any particularized explanation of the testimony each 

witness is expected to proffer, the reason the witness is unavailable, or the purpose of each 

witness' testimony. Rather, Plaintiffs have simply asserted they wish to present live testimony 

by certain witnesses alleged to be former and current employees of Defendants, who are beyond 

tbis Comt's ability to compel their attendance at trial in Lafayette, Louisiana, and whose 

testimony the Defendants have only recently declared they do not intend to present live at trial. 3 

The Defendants' opposition does not reflect any challenge to the Plaintiffs' assertions 

that: (a) there exist individuals the Plaintiffs seek to call as live witnesses at trial; (b) these 

witnesses are current and former employees of the Defendants; (c) these individuals are outside 

of the subpoena power of this Court to compel live appearance in Lafayette, Louisiana; and (d) 

the Defendants do not intend to use, or have not been able to use successfully, whatever 

influence, sway, or control they might have over such individuals to induce their voluntary 

appearance at trial. 

I. Authority to Permit Live Testimony by Contemporaneous Transmission from a 
Different Location 

Rule 43 of ·the Federal Rules of Civil Procedure establishes the rule that witness 

testimony at trial must be taken in open court, but grants federal courts the authority to permit 

Takeda Global Research & Development Center Inc.), Takeda California Inc. (fka Takeda San Diego, Inc. (TSD)), 
and a corporate representative to testify regarding the organizational structure of all Takeda entities; together with 
specific witnesses: Chris Valosky; Chris Caggiano; Rich Daly; Virginia Block.i; Dan Orlando; Robert Spanheimer; 
Lawrence Mick Roebel.; Mondira Bhattacharya; Anna Van Troostenberg; Glynn Belcher; David Recker; Claire 
Thorn; Doug Cole; Larry Elliogson; and Yasucbika Hasegawa. See Special Masters' Submission of Information 
[Rec. Doc. 3816]. 

3 See Special Masters' Submission of Information [Rec. Doc. 3816] filed January 6, 2014. The Scheduling 
Order, as amended, required the parties identify their will call wit:Il.esses no later than January 2, 2014 (including a 
declaration as to which of those witnesses would be testifying live at trial). [Rec. Doc. 2657] When it came to this 
Cowt's attention, in mid-December, that the Defendants were refusing to disclose to the Plaintiffs which of their 
current and former employees they would be bringing to trial, this Court, through the Special M~sters, ordered both 
parties to declare which witnesses they would be bringing live on or before December 23, 2013. 
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appearance 11in open court by contemporaneous transmission from a different location." 

Specifically: 

At trial, the witnesses' testimony must be taken in open court unless a 
federal statute, the Federal Rules of Evidence, these rules, or other 
rules adopted by the Supreme Comt provide otherwise. For good 
cause in compelling circumstances and with approp1iate safeguards, 
the court may permit testimony in open court by contemporaneous 
transmission from a different location. 

Thus, this Court has the authority to grant the Plaintiffs' request, but only upon a showing of 

good cause, compelling circumstances, and with appropriate safeguards. The 1996 Advisory 

Committee Notes - addressing the decision to grant this authority- noted the exception was not 

intended to swallow the mle: 

The importance of representing live testimony in court cannot be 
forgotten. The very ceremony of trial and the presence of the 
factfinder may exert a powerful force for truthtelling. The 
opportunity to judge the demeanor of a witness face-to-face is 
accorded a great value in our tradition. Transmission cannot be 
justified merely by showing that it is inconvenient for the witness 
to attend the trial. 

Consequently, as a practical matter, once a federal court finds circumstances exist 

justifying contemporaneous transmission of witness testimony from a location outside of the 

courtroo~, a party must either (a) obtain voluntary agreement of the witness to attend trial by 

video conference or (b) issue a subpoena to compel the witness' appearance and testimony from 

that location. 

Ru1e 45 of the Federal Rules of Civil Procedure governs issuance of subpoenas and 

recently received a substantial revision that took effect approximately one month ago, on 

December 1, 2013. Pursuant to Rule 45, this Comt now, may issue a subpoena to a witness to 

4 Fed. R. Civ. Pro. 43(a). 
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appear and testify;5 the subpoena may be served at any place within the United States;6 and it 

may command a person to attend a trial either: r 

(A) within 100 miles of where the person resides, is employed, 
or regularly transacts business in person; or 

(B) within the state where the person resides, is employed, or 
regularly transacts business in person, if the person (i) is a party or 
a partY's officer; or (ii) is commanded to attend a trial and would 
not incur substantial expense. 7 

n. Analysis 

During the course of these proceedings, this Court repeatedly has advised the parties and 

their counsel that this Comi agrees with their collective, oft-stated desire for the parties not to 

lose control of their case and not to allow this matter to become mired in the pretrial litigation 

process, and talces seriously its duty to move these matters toward resolution as judiciously, 

expeditiously, inexpensively, and responsibly as possible. It is of no moment to tbis Court 

whether these proceedings are resolved by trial in this Court, amicably among the parties, or by 

remand to transferor courts for trial; it is impor;tant only that this Court complete its assigned task 

of managing pretrial procedures in a timely, judicially-efficient, and fair manner. As the 

multidistrict litigation proceeding assigned to this Court includes some 2,800 cases originating 

from across the United States, and moves in tandem with an even larger number of cases within 

various state courts across the United States, the task presented for both this Court and the parties 

is a complex, and multifaceted one. The parties, by agreement and based upon their respective 

choices, selected the use of "bellwether trials" as a means to aid this Court and them in their 

respective tasks. This Court, at the time, experienced ce1iain reservation as to then: selection, 

5 Fed. R. Civ. Pro. 45(a)(I)(A)(ili). 

6 Fed. R Civ. Pro. 45(b)(2). 

7 Fed. R. Civ. Pro. 45(c)(l). 
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suggesting other less expensive and less cumbersome means might be more advantageous, but 

acquiesced to the parties' desire for "bellwether" trials. Thus, this Court and the parties began 

down the path of selection of and preparation of those cases agreed upon by the parties for trial 

as "bellwether trials" and we now come to the point of trial of the first agreed-upon "bellwether" 

b.ial. The first two cases selected originate from New Yorlc and Ohio, respectively, and are 

scheduled for January 27, 2014 and Aprill4, 2014. All involved parties waived any objection as 

to venue. Consequently, a case originating from New York- i.e. the Plaintiff(s) reside(s) in New 

York - filed against Defendants, which have their principle places of business, generally, in 

lllinois, Indi~a, .and California, by way of operation of the multidistrict litigation process, 

agreement of the parties, and respective choice of each party, finds itself being tried in a Court in 

Lafayette, Louisiana, which is in neither the state of origin of the matter, nor where any 

defendant maintains a principal place of business. Again, this court notes this tum of events 

came to be only by way of the parties' choice, agreement, and expressed desire. Thus, the 

situation at hand creates circumstances which, outside the multidistrict litigation context, would 

likely not often arise, if at all, and would be highly unusual; however, within the multidistrict 

litigation context have become quite commonplace. Thus, the challenge for the Courts and 

parties engaged within a multidistrict litigation proceeding is to fashion the most efficient, 

judiciously sound and fair manner to perform the tasks assigned by Congress. 8 

Good Cause. From the outset, counsel were advised this Court was open to re

examination of old habits and routines which might have grown within the multidistrict litigation 

context that perhaps have, in some instances, created the types of Gordian knots that can lead to 

the stasis this Court and the parties seek to avoid. Consequently, this Court has made it clear 

8 See 28 U.S.C. § 1407. 
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from the outset this Court would be open to consideling new ways of accomplishing the shared 

goals of the Court and the parties to move this matter forward, consistent with the requirements 

of due process, and within the applicable rules of procedure, using all available tools. After 

setting the initial bellwether trial date for November, 2014, which setting allowed for the 

commencement of discovery, this Court urged the parties to consider and discuss a number of 

alternatives to the standard bellwether process. After months of seemingly fruitful discussions 

and negotiations, together with considerable assistance and effort expended by the Special 

Masters, the parties reported to this Court in J anuruy, 2013 that no agreement would be possible; 

that the Defendants insisted upon the use .of the standru·d bellwether trial process; and that in light 

of that decision, Plaintiffs desired the first bellwether case be tried 1n January 2014. 

Shortly thereafter, this Court established a pilot bellwether program and issued the first of 

two scheduling orders, setting a series of bellwether trials, as the Defendants desired, and setting 

the first bellwether trial to begin Monday, January 27, 2014, as the Plaintiffs desired, with no 

objection being lodged by any party. 

This Court having considered the scope of these proceedings, the number 
of plaintiffs, the amount of discovery that will be required, and the time 
necessary to complete pre-trial preparations, hereby establishes a Pilot 
Bellwether Program ["PBP'T The PBP establishes a stream-lined trial 
preparation schedule for a minimum of two Pilot Bellwether trials. This 
Court is aware that the schedule established herein will place 
extraordinary burdens on this Court, counsel, and the parties. 
Nonetheless, this abbreviated schedule is imposed so as to serve the very 
important goal of moving these proceedings toward completion of this 
Court's responsibilities in a reasonable timefi·ame.9 

The Scheduling Order established deadlines, and set rules for discovery and pretrial preparation 

that accommodated the selected January 24, 2014 trial date, including specifications for the types 

of claims that would be eli$ible to be tried in the Pilot Bellwether Program; requiring that 

9 Rec. Doc. 2359, at 1. 
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general discovery, document production, core discovery, and bellwether-specific discovery 

proceed simultaneously; required expert identification and the production of expert reports 

before discovery had been completed; and instmcted counsel to m·ake significant efforts to 

produce witnesses for trial, rather than relying on deposition testimony. The patties have risen to 

the occasion, conducting discovery, documen~ production, and motion practice in a fashion 

which now brings us to the commencement of tdal in open court as scheduled. In order to 

accomplish this laudable goal, this Cowt has been receiving weekly oral reports from the Special 

Masters, who have been tirelessly working with the parties facilitating the ongoing progress and 

forward movement of this case, and reporting to this Court on the progress of discovety and on 

difficulties that might have arisen, and any disputes that those difficulties might have triggered, 

as well as reporting on the agreements the parties have reached in their ongoing, good faith 

efforts to comply with this Court's deadlines, as well as the deadlines of numerous state courts in 

which Actos®-related litigation is pending and simultaneously proceeding to trial. This Court, 

also, has made itself immediately and continuously available to provide contemporaneous 

guidance, prompt rulings, and any requested input so as to, also, facilitate the forward progress 

of the matter at hand. 10 Among the agreements reached by counsel, and reported to this Court by 

the Special Masters, was the patties' agreement to delay the taking of certain and multiple 

discovery depositions until after the previously-set October 1 discovery deadline in order to 

accommodate serious scheduling conflicts which had developed for counsel in August and 

September, and the parties' agreement to limit the number of trial depositions that could be taken 

by the Plaintiffs during the two months immediately prior to the commencement of trial on 

January 27, 2014. With certain grave reservations, this Comt accepted the noted agreements. 

10 The Court notes, once again, its appreciation to and recognition of counsel's outstanding efforts in these 
proceedings on behalf of their respective clients. 
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It should be noted at the outset this Court responded to the pcuties' expressed concern that 

"with MDL cases often we lose control of our cases" by agreeing to adopt a "fi.·om the bottom up 

and not top-down" approach, allowing the pcuties to "control their cases" by agreement, with 

guidance provided by the Special Masters and within the ~road confines established by the 

Court. Consequently, those agreements reached by the parties were and are shown great 

deference by this Court whenever possible. The "broad confines" laid out by the Court are 

reflected within the orders of this Court and particulcu·ly relevant to this inquiry, the Scheduling 

Order initially issued on February 19, 2013.11 Most importantly for purposes of this motion, in 

light of the time constraint created by the patties' agreements and choices, the Scheduling Order 

imposed the requirement upon both parties to assist trial preparation by bringing as many 

witnesses to trial as possible, rather than relying on depositions: 

In an effort to streamline trial preparation as much as possible, the Court 
expects the parties to make significant efforts to produce witnesses for 
trial rather than relyillg 0 11 deposition testimony. 12 

Significantly, according to the Plaintiffs, the witnesses Plaintiffs now wish to call live via 

contemporaneous transmission are all current or former employees of one or more of the 

Defendants. There is no indication, from either party, of what efforts were made to produce or 

obtain voluntary agreement from the witnesses to appear at trial, in accordance with the 

instructions of this Court, however, this Court assumes the Plaintiffs would not be requesting 

such extraordinary relief if voluntary cooperation were a viable option. As previously noted, 

given the unique posture of this case, the parties were given notice and instructed that each was 

to "make significant effort[s] to produce witnesses at trial" in order to better facilitate trial 

preparation and best utilize the time available for trial preparation. The order was not limited to 

11 Rec. Doc. 2359. 

12 Id. at 5 (emphasis in original). 
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their own witnesses, given the self-induced time constraints. The Plaintiffs now argue that from 

Defendants' December 23, 2013 declaration, it has only now become apparent a significant 

number of cun·ent or former employees of the various Defendants, necessary to the Plaintiffs' 

case, are not being brought to trial by the Defendants and, therefore, would be unavailable to the 

Plaintiffs at trial without application of the processes provided by Rules 43 and 45 of the Federal 

Rules of Civil Procedure. In response, the Defendants have made no effort to explain whether 

the witnesses are themselves unwilling to appear for trial; whether the Defendants have asked 

them to appear; whether the Defendants have chosen not to ask them appear; or how, if at all, the 

Defendants have attempted to comply with this Court's Scheduling Order. Though lacking this 

information, this Court will assume the Defendants made at least some effort to comply with 

their obligation to make "significant effmis" to produce their own employees and fom1er 

employees for trial and that, for whatever reason, they were unable to an·ange those appearances 

at trial. 

Ideally, all witnesses would appear in Open Court and testify before the trier of fact; 

however, as the Federal Rules of Civil Procedure and its comments reflect, even in normal 

circumstances this is not always possible. When not possible the rules first provic;led for 

depositions which could be read in Open Court, and as technology progressed, so did the rules, 

allowing for video depositions which could be played in Open Court, thus, allowing the witness 

to appear before the trier of fact at trial in this more beneficial fashion. Again, as technology bas 

continued ~o evolve, so have the applicable rules, now allowing witnesses to appear in open court 

by "contemporaneous transmission from different location," but only "for good cause in 

compelling circumstances, and with appropriate. safeguards" and with the Comi's permission. As 

the comments caution, this evolution provides a tool to be used only when it serves "tmth

telling" and is not to be used when it would disserve that same "truth-telling" function of trial. 
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Consequently, the rule, itself, builds in and requires safeguards to protect the institution 

established by our founding fathers and which has, over time, been further fashioned through the 

lens of experience and the evolution of technology. Rule 43 of the Federal Rules of Civil 

Procedure allows for testimony in open court by "contemporaneous transmission from a different 

location," and Rule 45 provides the mechanisms to assure that appearance. It is this/these 

mechanisms the Plaintiffs wish to employ. 

This Court sees the use oflive trial testimony as an essential aspect of trial, thus its early 

instmction to counsel to facilitate such live testimony. This Court - for these purposes and based 

on past performance-, will assume the parties, despite what this Court believes to be the best 

efforts on all sides, simply were unable to make the necessary arrangements for producing the 

necessary witnesses at trial. Under these circumstances, and for the reasons described above and 

more fully explained below within the discussion of the compelling circumstances which exist, 

this Court finds good cause exists for using live witness testimony via contemporary 

transmission in order to best serve the trier of fact, and to protect the parties' trial date, as well as 

to protect the integrity of subsequent trial dates currently pending in these proceedings . 

. Compelling Ci1·cumstances. In this multidistrict litigation - a procedural format in 

which large numbers of cases are aggregated in one district and under one judge for pretrial 

preparations, which was created by Congress and implemented by the Judicial Multidistrict 

Panel, not necessarily voluntarily selected by the parties- the parties are in full agreement the 

use of a bellwether trial program is an appropriatt=? and, they agree, necessary part of the pretrial 

preparations of thee MDL proceedings. Not only is there no dispute as to this issue, the parties, 

themselves, selected the bellwether process. The expressed desirable and appropriate goal of 

employing a series ofbellwether trials is reflected by the nomination of those cases for trial that 

can help generate information for the use of "the parties and the court to determine the nature 
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and strength of the claims, whether they can be fairly developed and litigated on a group basis 

and what range of values the cases may have if resolution is attempted on a group basis. " 13 

Consequently, the verdict in the bellwether nials, and in particular this first bellwether 

trial set to begin on January 27, 2014, will be used in this representative manner, and therefore, 

this first bellwether trial should present the testimonial evidence of both sides as fairly and 

completely as possible. The circumstances under which this first case has proceeded toward nial 

have reflected the goal inherent in the bellwether process; however, the bellwether process itself 

has created ce1tain challenges to that goal, as well. The Plaintiffs' argument suggests they have 

not been and will not be able to obtain the necessary video trial depositions of the large number 

of defense witnesses they have only now learned the Defendants will not be able to produce at 

nial and whom they need in order to try their case properly, due to the Defendants' December 

23, 2013 declaration, and the change to the scheduling order reflecting the attorneys' and 

witnesses' scheduling difficulties experienced over the past several months which resulted, in 

part, from the reality that the Defendants' counsel and witnesses have been participating in 

Actos®-related state court litigation throughout the United States, thus, (a) making it impossible 

for the Plaintiffs to complete discovery and schedule the necessary depositions in this case; and 

(b) resulting in the parties "still taking discovery depositions until a few days ago;" and (c) 

additionally, arguing the large number of motions filed primarily by the Defendants in this case 

has had the effect of delaying resolution of select motions until the last weeks before trial; and 

(d) the parties' continue to present disputed video depositions for evidentimy resolution by this 

CoUlt. Consequently, notwithstanding their and the Court's best efforts, it is clear the parties and 

this Court simply will not be able to rule on the ve1y large number of additional video deposition 

13 MANuAL FOR COMPLEXLIT!GAT10N, § 22.315 (4th Ed. 2013}. 
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transcripts and objections that would be required if the Plaintiffs were not petmitted to use the 

procedures established in Rules 43 and 45 to present live testimony at trial1iia contemporaneous 

transmission as to the recently identified cun·ent and former employees of the Defendants who 

the Defendants now declare they will not produce in Open Court. Consequently, for all the 

reasons noted above, and for the reasons contained in the discussion which follows, this Cowt 

finds the Plaintiffs have demonstrated there exists a compelling need for contemporaneous 

transmission of live testimony from a different location of those current and fmmer employees 

whom on December 23,2013 they learned Defendants would not produce at trial. 14 

This Court further notes that under the circumstances at hand, Rules 43 and 45 of the 

Federal Rules of Civil Procedure are not being used in lieu of the more desirable live testimony 

in Open Court at the location of the Court, rather are being employed to more closely provide 

"live" testimony in Open Court when the witnesses camzot appear in Open Court at the location 

of the Court and when video depositions are not a viable means of securing the appearance of 

those witnesses. Thus, this Court finds the employment to Rules 43 and 45 of the Federal Rules 

of Civil Procedure, under these circumstances, and for the good cause shown - would benefit 

and not undermine the inherent goal of our system of justice established by our forefathers, of 

the "powerful force of truth-telling." Under the circumstances at hand, the employment of Rule 

43 is not because "it is inconvenient for the witnesses to attend trial," rather, this Court assumes 

the Defendants have made the ordered effort to make available those witnesses over whom they 

have control or sway. Consequently, the employment of Rule 43 is because, this Court assumes, 

the witnesses are not available for production in Lafayette, Louisiana by the Defendants as 

instructed by the Court within its Scheduling Order. Again, _this Court notes the Scheduling 

14 See fn3 . 
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Order was specifically tailored to the unique challenges presented by the bellwether process 

within a multidisnict litigation, as well as the unique time constraints necessitated by the parties' 

choices made within the MDL process. 

Additionally, this Court notes that, particularly at this stage of the proceedings, allowing 

contemporaneous live transmission likely would be substantially less expensive, and faster, than 

use of video depositions when one considers not only the time and expense required to take the 

video depositions, but also the attorney time and expense inherent in identifying deposition 

excerpts, making objections to those excerpts, and the time req_ujred to make the necessary 

rulings by the Court on those objections, as well as the time and expense of editing by a 

~videographer after the Rulings are made. It is not, also, lost on this Corut this expense oftime by 

the attorneys would, now, be required at a time most critical in and for trial preparation - the two 

to three weeks immediately before commencement of trial. As Defendants have only on 

December 23, 2013, declared which witnesses they are able to produce, it seems without 

question time will not allow the full process involved with the taking and use of video 

depositions to be employed. For these reasons, as well as all noted above and which follow, this 

Court, again, finds the spirit and intent of Rules 43 and 45 of the Federal Rules of Civil 

Procedure are served by the process the Plaintiffs have proposed. 

This Court has searched for and has not located any controlling jurisprudence issued by 

either the United States Supreme Court or the United States Court of Appeal for the Fifth Circuit 

or any other Circuit, on the issue presented by the Plaintiffs' motion; nor have the parties 

directed this Court to any such jurisprudence. Moreover, in the 17 years since Rule 43 was 

amended to provide specifically for the possibility of contemporaneous transmission of 
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testimony, if not the only decision directly applying Rule 43 in the context of a multidistrict 

litigation, cettainly the most on point, is In re Vioxx Products Liability Litigation. 15 

Judge Fallon, in Vioxx, adopted a five-factor test that originally was articulated in In re 

Washington Public Power Supply System Securities Litigation, 16 also, a multidistrict litigation 

decision, issued in 1988, several years before the ~996 amendment to Rule 43 setting out the 

good cause/compelling circumstances standard that this Court is bound to apply. Of the five 

factors used by Judge Fallon to evaluate whether compelling circumstances existed that would 

justify an order permitting contemporaneous transmission oflive testi:mony,17 three cannot easily 

be applied by this Court to the facts of this case because neither party has provided this Court 

with the information necessary to determine who has control over the missing witnesses, why 

they aren't appearing, or what benefit accmes to the defense if they do not appear live at trial. 18 

However, this case differs from both Washington Public Power Supply System Securities 

and Vioxx, as this Court issued a Scheduling Order specifically tailored to first bellwether hials 

instructing all parties to "make significant efforts to produce witnesses for trial rather than 

relying on deposition testimony" in "an effmt to streamline trial preparation as much as 

possible." The witnesses ~n play, the Plaintiffs have indicated, and Defendants do not dispute, 

15 439 F.Supp.2d 640 (E.D.La 2006) (Fallon, J.). 

16 MDL No. 551, 1988 WL 525314 (W.D.Wash. 8/9/1988). 

17 Those five factors are: (1) control exerted over the witness by the defendant; (2) the complex, multi
party, multi-state nature of the litigation; (3) the apparent tactical advantage, as opposed to any real inconvenience to 
the witness, that the defendant is seeking; (4) the lack of any true prejudice to the defendant; and (5) the flexibility 
needed to manage a complex multi-district litigation. See id. at 643, citing [n re Washington Public Power Supply 
System Sec. Lilig., :tviDL No. 551, 1988 WL 525314 (W.D.Wasb. 8/9/1988). 

18 As the dynamics in the instant case would appear to be similar to those in Vioxx, this Court would feel 
justified in making certain reasonable assumptions about the point and purpose of these witnesses' unavailability; 
however, such assumptions are not necessary because there are ample other reasons to justify granting the Plaintiffs' 
motion. Suffice it to say, the Defendants have not pointed this Court to any evidence that they will be harmed (other 
than perhaps tactically) by having their employees an,d former employees appear live by videoconference rather than 
by videotaped deposition. 

14 



[358]

are all cunent or former employees of the Defendants. Given this Court's instmction to counsel 

that they should "make significant efforts to produce witnesses for trial . . . " and as the 

Defendants' counsel now do not include these witnesses as among the ones they will be able to 

produce at trial, this Court - again, based on past compliance with tbis Court's orders by the 

Defendants' counsel - will assume the witnesses, all former and current employees of the 

defendant companies, can1tot appear in Lafayette, Louisiana for the January 27, 2014, trial. As 

noted, the Plaintiffs argue, and the Defendants do not dispute, the relevant witnesses are all 

current or former employees of Defendants, therefore, this Court assumes the Defendants would 

have whatever control or sway which might be available over the relevant witnesses. 

Furthermore, as the witnesses are all outside the immediate subpoena power of this Cowt as to 

appearance at trial in Lafayette, Louisiana) without employment of the procedures established in 

Rules 43 and 45 of the Federal Rules of Civil Procedure, which allow for appearance in open 

court by way of contemporaneous transmission from another location, the Plaintiffs cannot 

command the witnesses' appearance in open court in any way other than the contemporaneous 

transmission via video transmission or video deposition - which time now will not allow. 

Additionally, this Cowt notes, as the witnesses are not disputed to be current or fonner 

employees of the Defendants, and, as it is the Plaintiffs who argue application of Rules 43 and 

45, the risk of the Plaintiffs using Rules 43 and 45 as a trial strategy to avoid live appearance, 

likely, is not at play. Nor will this Comt assume that the Defendants' failm·e to produce current 

(and, if possible, former) employees is being employed as a trial strategy, as doing so would be a 

diJect violation oftbis Comt's Scheduling Order. 

As this Court has already acknowledged, the remaining two factors - the fact that this is a 

complex, multi-state, multidistrict litigation that requires flexible management - clearly weigh as 

heavily in favor of granting the Plaintiffs' motion as they did in both Vioxx and Washington 
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Public. Even more persuasive is the point that, under the circumstances present in this 

bellwether case, contemporaneous transmission of live witness testimony will better allow the 

jury to more realistically "see" the live witness along with "his hesitation, his doubts, ~s 

variations of language, his confidence or precipitancy, his calmness or consideration/' without 

editing or the unavoidable esthetic distance created by a video deposition and, thus, more fully 

and better satisfy the goals of live, in-person testimony, while avoiding the short-comings of 

either written or video deposition testimony perhaps recorded weeks or months earlier, prior to 

whatever developments might have occurred between the time the deposition was recorded and 

the time the testimony by video deposition is presented at trial. 19 Furthermore, a trial, itself, is a 

dynamic, ever evolving process and the use of contemporaneous transmission of live testimony 

better allows for the witness and counsel to be responsive to the inevitable, unexpected 

developments and shifts that always occur during triaL Jn so doing, the jury is better and not less 

served as the witnesses - with the employment of Rules 43 and 45 - will be able to 

contemporaneously and most relevantly comment on the newest developments in real time and 

unedited watching and judging the witnesses as the trial unfolds - a possibility unavailable with 

previously recorded testimony or earlier more limited technology. Further, use of "live" 

contemporaneous transmission grants the trier of fact - here, the jury - the added advantage 

inherent in observing testimony in open court that is truly contemporaneous and part of the 

whole trial experience, thus, better reflects the fluid dynamic of the trial they are experiencing, 

and, better serves the goal of "truth telling." 

19 See Vioxx, 439 F.Supp.2d at 644, citing Arnstein v. Porter, 154 F .2d 464, 470 (2d Cir. 1946). 
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III. Defendants' Arguments 

The Defendants have made three primary arguments opposing the Plaintiffs' motion. 

Two will be addressed below; the third, opposing use of the In re Washington factors, is moot 

because this Court has not adopted those factors as determinative in this analysis. 

A. Plaintiffs are trying to use Rule 43 to Expand the Scope of Rule 45 Subpoena 
Power 

The Defendants begin their opposition to the Plaintiffs' Motion by misreading both Rule 

43 and Rule 45, and by failing to read them in conjunction as part of the Federal Rules of Civil 

Procedure. Specific1Hly, the Defendants argue the 2013 amendments to Rule 45 pennit a Court 

to order a person to "attend a trial" only under certain circumstances, and tbat. those 

circumstances do not include an order to "show up so111eplace" to have their testimony 

transmitted, via video transmission, to a courtroom "somewhere else." 

It certainly is true that Rule 45 makes no mention of transmission of testim_ony via video 

to a courtroom, either to approve the issuance of subpoenas for such a purpose, nor to disapprove 

them; instead, Rule 43 allows for appearance "in open court" by such contemporaneous 

transmission, and Rule 45 provides the mechanism to secure such appearance. Nothing in Rule 

45, itself, indicates the Rule must be read in the vacuum Defendants argue; to the contrary, Rule 

45 must be read in tandem with Rule 43 and as a part of an harmonious whole that is the Federal 

Rules of Civil Procedure. Rule 43 defines an appearance "at trial" in "open court," as including 

"testimony in open court by contemporaneous transmission from a different location;"20 Rule 45 

grants the mechanism to assw:e that appearance "in open court" by way of video transmission. 

2° Fed. R. Civ. Pro. 43(a). 
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Rule 43 reads in pertinent part: 

(a) IN OPEN COURT. At trial, the witnesses' testimony must be taken 
in open court unless a federal statute, the Federal Rules of Evidence, these 
rules, or other rules adopted by the Supreme Court provide otherwise. For 
good cause in compelling circumstances and with appropriate safeguards, 
the court may permit testimony in oren court by contemporaneous 
transmission ft•om a different location. 2 

Thus, the Defendants' argument is both myopic and flawed. A fair reading of the definition in 

Rule 43 of an appearance 'IN OPEN COURT" "at tdal," specifically includes an appearance via 

live transmission, together with a fair reading of the scope of activities petmitted to be ordered 

by subpoena under Rule 45 (specifically, a person may be ordered to "attend a trial"), establishes 

that the two Rules embrace and address the concept of appearance at "trial" to include 

contemporaneous live transmission from another location at the location of the Court. One 

would not argue that when using a written deposition or video deposition the witness is not 

appearing at trial "by way of deposition," at the location of the trial, notwithstanding the fact that 

the deposition was taken at another location. Nor would one argue Rule 45 would not allow the 

use of a subpoena to assure that "appearance by deposition." Here, contemporaneous 

transmission is now equally incorporated as proper nial procedure and an acceptable means of 

appearing at court and trial, as were written and video depositions, respectively, in the past. The 

subpoena power of Rule 45 of the Federal Rules of Civil Procedure is merely employed to 

facilitate yet another, now permitted, trial procedure and method of appearance. However, just 

as with video deposition when first embraced by the Federal Rules of Civil Procedure, certain 

safeguards and requirements - as discussed above - must be found and p·ennission granted by the 

Court for contemporaneous transmission to be employed. 

21 Fed. R. Civ. Pro. 43(a) (emphases added). 
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The Defendants' argued interpretation of the safeguards required for use of Rule 43 

would nanow the scope of the authority granted to federal courts by allowing contemporaneous 

transmission only when the absent -witness agrees to appear voluntarily; that is not the 

limitation(s) included within Rule 43 of the Federal Ru1es of Civil Procedure. No such limitation 

appears on the face of Rule 43, nor is found within the comments addressing the Rule, and this 

Court will not impose such an unjustified gloss on the rule by jurisprudential fiat. 

For all the reasons discussed herein, this Court finds the Federal Rules of Civil Procedure 

specifically authorize a court to issue an order pe1mitting contemporaneous transmission of live 

witness testimony as well as the issuance of a subpoena to compel such an appearance by a 

witness (within the location limits and under the conditions defined by Rule 45) tor the purpose 

of the transmission ofhis or her contemporaneous testimony at trial, if the requirements included 

within both rules are heeded. This conclusion ftuiher is bolstered by the expressed overarching 

policy determination that the Federal Rules of Civil Procedure are to be "construed to secure the 

just, speedy, and inexpensive detetmination of any action or proceeding,"22 and this Court finds 

to allow the application of Ru1es 43 and 45 of Federal Rules of Civil Procedure, under the 

circumstances at hand, will for the reasons noted, aid in securing the just, speedy and less 

expensive determination of this proceeding. 

B. No "good cause" or "compelling circumstances" 

The Defendants argue good cause and compelling circumstances cannot be shown in this 

case, relying heavily on a number of decisions issued throughout the United States in which Rule 

43 motions were denied.23 This Court has reviewed each of the cited cases and finds that none 

22 Fed. R. Civ. Pro. 1. 

23 See, e.g., Palmer v. Valdez. 560 F.3d 965 (9th Cir. 2009); Niemeyer v. Ford Motor Co., 2012 WL 
5199145 (D.Nev. 10/18/2012); Rodriguez v. SGLC, Inc., 2012 WL 3704922 (E.D.Cal. 8/24/2012); Gam-Castillo 
v. Guajardo-Ochoa, 2012 WL 15220 (D.Nev. l/4/2012); Cross v. Wyeth Phrums., Inc., 2011 WL 2517211 
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involves a bellwether trial, Within the context of a multidistJ.ict litigation, nor do any present 

comparably complex and unique circumstances as are present here, nor do any reflect the choices 

made and agreements of the parties that exist in this matter, thus, making this case starkly 

distinguishable from the cases the Defendants cite. In the absence of any strongly persuasive 

argument, this Comt finds Defendants cases unpersuasive and distinguishable and further finds 

that better guidance is pmvided by the other MDL cases discussed above, and the Rules 

themselves. Tlris Comt further notes Ru1e 45 became applicable as amended after each of the 

cases cited by Defendants/ 4 and after Ru1e 43 was amended to allow for appearance at trial by 

way of contemporaneous video transmission from another location. 

Finally, the Defendants argue that the 1996 Advisory Committee Notes to Ru1e 43 

descdbe circumstances under which contemporaneous transmission from another location wou1d 

be permissible under the rule, as well as several circumstances under which contemporaneous 

transmission of live witness testimony would not be permissible. Again, none of the 

circumstances descnbed in the Advisory Committee Notes are sufficiently similar to the ones 

involved in this case for this Comt to assume those comments were intended to address a 

situation such as the one at hand?5 Moreover, notwithstanding the Defendants' argument, the 

Advisory Committee Notes are not intended to be, nor does this Court interpret them as 

providing, an exclusive list of the "compelling circmnstances" under which contemporaneous 

(M.D.Fla. 6/23/2011); Matovski v. Matovski, 2007 WL 1575253 (S.D.N.Y. 5/31/2007); Dagen v. CFC Gro. 
Holdings Ltd., 2003 WL 22533425 (S.D.N.Y. 1117/2003). 

24 See Vioxx, Washington Public. See also In re San Juan Dupont Plaza Hotel Fire Litigation, 129 F .R.D. 
424 (D.P.R. 1990) (Acosta, J.) 

25 Fm· instance, "The most persuasive showings of good cause and compelling circumstances are likely to 
arise when a witness is unable to attend trial for unexpected reasons, such as accident or illness" .... "Other possible 
justifications for remote transmission must be approached cautiously. Ordinarily depositions, including video 
depositions, provide a superior means of securing the testimony of a witness who is beyond the reach of a trial 
subpoena ... " Rule 43, Advisory Committee Notes, 1996 Amendment. · 
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transmission of live testimony may be penuitted. The Notes do not discuss circumstances 

comparable to the ones present in this case and, therefore, this Court does not find they are 

controlling, nor persuasive, on the instant motion. Rather, one need only look to history to be 

reminded the tools provided by the Federal Rules of Civil Procedure do and have over history 

granted the parties the ability for innovation, change, and evolution reflecting the evolution of 

relevant and available technology, which is necessary for the trial process to Temain relevant in 

an ever-changing litigation and technological landscape in order to best "secure the just, speedy 

and inexpensive determination of any action or proceeding." 

CONCLUSION 

For the foregoing reasons, the Plaintiffs' Motion to Allow Live Testimony Via 

Contemporaneous Transmission is hereby GRANTED under the following conditions and 

safeguards: 

I. THE COURT WILL COORDINATE COMMUNICATIONS WITH OTHER 
FEDERAL COURTHOUSES. 

Magisb·ate Judge Hanna is hereby appointed to oversee and coordinate communications 

with other federal comthouses, as well as with the information technology personnel employed 

by the Clerk of Court for the Western District of Louisiana. 

Absent further order of the Court, all witnesses shall appear at the nearest United States 

Courthouse where they could be compelled to attend trial by subpoena under Fed.R.Civ.P. 45. 

All witnesses will be required to abide by the local rules of the court where the transmission 

originates insofar as attire, use of electronic devices, and public access is concemed. The party 

calling the witness shall advise this Com-t, at least fifteen (15) calendar days prior to trial, the 

identity of the witness, the name of the courthouse in each district where the transmission will be 
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miginated and the intended date(s) for each transmission. The Court will coordinate with the 

other districts to arrange for a specific location for the b:ansmi$sion and use of equipment. 

It shall be the responsibility of the party calling the witness to coordinate in those other 

district(s) all necessary personnel and logistical matters to allow for a timely and smooth 

transmission. This includes securing the attendance of a certified court reporter, providing the 

court reporter a copy of this protocol and insuring all exhibits have been timely provided to the 

court reporter as more fully set forth below. 

IT. THE COURTROOM IN LAFAYETTE, LOIDSIANA 

A. Additional Equipment 

1. In addition to the existing evidence monitors, a video feed to and from the 

location where the witness is present. 

2. A movable screen to be placed in the courtroom to the right of the presiding judge 

such that the witness views the podium where the questioning attorney will conduct his or her 

examination and the entirety of the jmy. A remotely operated camera will be mounted atop the 

screen. 

3. A remote control operated locally that maneuvers the camera on the screen that is 

preset to allow the witness to see the Court, any lawyer who objects and the questioning attorney 

in rapid sequence. 

4. The IT personnel will use their best efforts to present legible copies of exhibits to 

the witness through electronic means dependent upon capacity and local rules in the distant 

location. However, counsel are to provide backup paper copies of the exhibits intended to be 

presented to the witnesses in accordance with the procedure below. 
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B. Instructions for behavior in the Courtroom. 

courtroom. 

1. The Court, the Pm·ties and Counsel will occupy their usual places in the 

2. The Distant Witness. 

a. Replaced by 65-inch screen in the courtroom ("witness screen"). 

b. Witness screen facing podium and jury box. 

c. Full torso frontal image on witness screen at all times. 

d. If technically feasible, the witness will be presented with all exhibits 
electronically. If not technically feasible, the witness will be presented a paper 
copy of the exhibit by the court repmter on instruction from counsel or the 
Comt. 

e. Admitted exhibits and evidence shown electronically to the witness (pending 
ruling on admissibility) will be shown on all courtroom screens with the 
exception of the image on the ·witness screen, i.e., the witness will be 
displayed on the witness screen at all times. 

3. Questioning attomey 

a. Will address screen as if witness were on stand. 

b. Normal rules for addressing the witness apply, i.e., face the witness, stand 
behind the podium, etc. 

4. Side bars and objections 

a. When side bar is allowed by the Court, the jury's sound will be automatically 
cut off as well as the sound to the distant location. 

b. The witness hears all objections unless instructed by the Court, pursuant to a 
party's request. 

Ill. THE COURTROOM OR OTHER LOCATION FROM WHICH TRANSMISSION 
IS ORIGINATING 
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A. Persons present with witnesses. Spectators and counsel will not be allowed in the 

room where the witness testifies. Present with the witness shall be a certified court 

reporter and any court technical staff needed for the transmission. 

B. Additional Equipment 

1. Monitors for the witness to see the pertinent person(s), document and/or exhibits 

in the courtroom. 

2. Adequate sound for the witness to hear any matters originating in Lafayette, 

Louisiana shall be made through Mr. Brent Norris, this Court's audio and video technician. 

C. Instructions for the Witness' Behavior 

1. The witness will sit facing the camera. 

2. A monitor will be placed in front of the witness such that the courtroom 

proceedings can be seen. 

3. During questioning, the witness will have a full view of the attorney at the 

podium and the jury. 

4. During objections, the witness will see a view of the courtroom well focusing on 

each attorney addressing the Court or the Judge when speaking. 

5. Due to technical reasons, the monitor should not be "blacked out'' for any reason. 

Should there be a need for the witness not to look into his monitor, the camera on the witness 

screen will pan to a neuttallocation and the audio will be muted if necessary. 

6. The witness will see the Judge in the monitor whenever the presiding Judge 

addresses llim or her, i.e. , instruct or question. (Judge must address camera located over the 

witness screen). 
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7. Whenever feasible, documents or evidence will be shown to the witness 

electronically. If not feasible, documents available at the witness' location will be handed to the 

witness by the court reporter only on instruction by the Court or counsel. 

D. Duties of CoUJ·t Reporter 

1. Identify for the record who is present with the witness before he or she starts to 

testify. The courtroom deputy in Lafayette will administer the oath to the witness. The court 

reporter in the place of transmission will provide the witness any documents wliich the witness is 

asked to refer to during his/her testimony and perform such other duties and functions as the 

Court or counsel require. 

·2. Stenographically record the arrival/departure times of the witness, the 

beginning/ending times of testimony and recesses, and the description of exhibits admitted or 

shown to witness. At the conclusion of the testimony, provide this record with all the exhibits to 

the Clerk of Court, Western District of Louisiana, ATTN: Clnistine Guidry. 

3. Breaks - In the event of a break, except as set forth below, the witness will remain 

in the room in the presence of the court reporter without communication to or from any person or 

other source. If there is an extended break the witness will be peimitted to go to the rest room 

and be provided with lunch at the cost of the parties. 

4. Instruct witness not to talk to counsel during breaks unless allowed by the Court. 

5. The court reporter in Lafayette will transcribe the testimony as the official record. 

IV. MISCELLANEOUS INSTRUCTIONS 

A. Docume11ts to be shown to the witness. The party calling the witness shall furnish 

the court reporter, at least two (2) worldng days prior to the transmission all documents, properly 

labeled and indexed, about which the witness will be asked in direct examination. 
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Any documents needed for cross-examination or redirect, and that are not available at the 

site of the testimony when cross-examination commences, shall be shown to the witness via 

electronic means if feasible. 

B. Cost. Th~ entire cost of the procedures authorized herein, any technical equipment 

that must be obtained as well as all logistical arrangements attendant to these procedures shall be 

borne by the party calling the witness. This includes any expenses associated with necessary 

delays or adjournments and those wai.Tanted to complete cross-examination; provided, however, 

that any abuse of cross-examination, including repetitive or cumulative questioning, or any 

mmecessary prolonging of the testimony by repetitive, long or frivolous objections will result in 

allocation of costs due to delays to the party responsible. 

C. Cancellation of testimmzy. In the event of cancellation of the testimony of any 

witness, the cost associated therewith shall be borne by the party calling the witness. If the 

cancellation was avoidable or resulted from matters within the cancelling party's control, the 

calling party shall bear the cost. Should the witness not be available to testify for a valid reason, 

the pru.ty having control over the witness shall advise the pru.ty calling the witness immediately 

or else the cancelling party will bear all costs associated with the cancellation. 

D. Subpoena and option to testify in Lafayette, Louisiana. Any party seeking to 

compel the testimony of any witness pursuant to the procedures set forth herein shall serve upon 

the witness a subpoena at least ten (1 0) calendar days in advance of the intended testimony. 

A witness subpoenaed to testify by way of a satellite transmission may elect to testify 

instead at trial in Lafayette, Louisiana, in which case all expenses related to such attendance shall 

be borne by the party calling the witness. This option, however, must be notified to the calling 

pa1ty at least seven. (7) calendar days in advance of the date for the transmission in which case 

the calling party may either decline the option or the party having control over the witness will 
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bear the cost of any expenses related to the aborted video testimony if these could not be 

avoided. 

E. Recalling of wit11esses. A witness who testifies via video will not be allowed to 

subsequently appear in person at trial. His/her subsequent testimony, if allowed by the Court, 

will be either by way of subsequent video or deposition. In the event it is by way of video, the 

calling party shall bear all associated expenses. 

THUS DONE AND SIGNED tlus ~..c::>o<.--
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Highlight 

New technologies for video and audio conferencing have made it possible to take testimony or 
depositions directly from witnesses in remote locations. This article considers the private 
international law issues that arise when a witness in one country gives evidence directly via 
conferencing technology to a court in another. The probative force of evidence given remotely 
from another country is affected if there is no effective sanction for perjury or contempt by the 
witness, or if the witness claims a privilege that would not be available in the jurisdiction 
where the court sits. The Hague Evidence Convention makes no provision for such situations, 
which must therefore be resolved by national law. This article undertakes a comparative 
analysis of the relevant law in several common law countries and stresses the need for a 
uniform international solution. Unless the Hague Evidence Convention provides that solution, 
it will become superseded in practice, at least so far as the evidence of witnesses is concerned. 

Text 

[*205] 

I. Introduction 

Technological developments are changing the way that litigation is conducted. "High tech" 
courtrooms are becoming increasingly common, with electronic filing and case management 
systems, electronic access to legal authorities and case records, laptop ports and wireless 
Internet routers, presentation of evidence on computer monitors and display screens and 
remote appearances via video-conferencing. 1 [*206] These developments are particularly 

1 Fredric Lederer,lntro~uclion: What Have We Wrought?, 12 Wm. & Mary Bill Rt~. J. 637 (2004); Ros MacDonald & Anne Wallace, 
Review of the Extent of Courttoom Technology in. Australia, 12 Wm. & Mary Bill Rts. J. 649 (2004); Richard Magnus, The Confluence 
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significant for transnational litigation because they can dramatically reduce the cost and 
difficulty of b1inging evidence from one part of the world to another. 2 For example, it is now 
possible to conduct video conferences over the Internet, with the result that counsel or a 
witness can appear before a "high tech" courtroom from any place in the world where there is 
an Internet-linked computer and a webcam. 3 The use of these new technologies to reach across 
national borders raises many issues of private international law that have not yet been fully 
articulated. The purposes of this Article are to consider the private international law 
implications of using video-and audio-conferencing technology in civil proceedings to take 
depositions or testimony remotely from witnesses in foreign countries, to identify the issues 
that must be addressed and to suggest possible solutions. 4 Some of the issues are small ones 
about the way in which evidence must be taken, but they raise larger que$tions about the 
probative force of evidence taken in this manner, questions that must be resolved if the 
technology is to be as effective legally as it is technically. 

Taking a witness's deposition or testimony directly from a remote foreign location allows the 
parties and the court to bypass the slow and cumbersome procedure of sending a letter of 
request to the judicial authorities of the foreign country under the Hague Evidence Convention, 
5 or a letter rogatory to a non-Convention country. 6 The Convention was made in 1970, when 
video-and audio-conferencing [*207] technology was still a theoretical possibility rather than 
a practical reality. As a result, it requires the judicial authorities of one Contracting State to act 
as the eyes, ears and mouth of the courts in another Contracting State, taking evidence as their 
surrogate. The Convention provides for a letter of request to be sent from a judicial authority 

of Law and Policy in Leveraging Technology: Singapore Judicillry's Experience, 12 Wm. & Mary Bill Rts. J. 661 (2004); Julian 
Borkowski, Court Technology in Canada, l2 Wm. & Mary Bill Rr.s. J. 681 (2004); Jeremy Bamcu, The United Kingdom, 12 Wm. & 
Mary Bill Rts. J. 687 (2004); Nancy Gertner, High Tech Courtrooms, 49 Boston B.J. 8 (2005); Lucille M. Ponte, The Michigan Cyber 
Court: A Bold Experiment in the Development of the First Public Virtual Courthouse, 4 N.C. J. L. & Tech. 51 (2002). 

2 See, e.g.,ldoport Pty Ltd v. National Ausualia Bank (2000) 49 N .S. W .L.R. 51 (ordering use of Technology Court despite defendant's 
opposition because of the time and money that would be saved). 

3 The Supreme Court of Singapore conducts bankruptcy petitions and criminal pre-trial conferences using the JusticeOnLine System, 
a web-based video-conferencing system that allows Bankruptcy Registrars to conduct chamber hearings via video conference with 
attorneys using desktop computers in their offices. See http://app. supremecourt.gov.sg/dcfault.aspx?pgrD=361 (last visited July II , 
2006). 

4 Video-conferencing is widely used in the criminal process, particularly for arraignments and in connection with child abuse cases. 
Henry H. Perrett, Video Depositions, Transcripts and Trials, 43 Emory L.J. 1071, 1077-78 (l994). The absence of the witness from the 
courtroom may infringe upon the defendant's right to confrontation, guaranteed under the Sixth and Fourteenth Amendments to the U.S. 
Constitution and under some state constitutions. This article is concerned only with civil proceedings with an international element. For 
a consideration of the use ofvideo-conferencing technology in criminal proceedings, see generally, Anne Bowen Poulin, Criminal Justice 
and Videoconferencing Technology: The Remote Defendant, 78 Thl. L. Rev. 1089 (2004). 

5 Convention on the Taking of Evidence Abroad in Civil or Commercial Matters, Mar. 18, 1970, 23 U.S.T. 2555, 847 U.N.T.S. 231 
(hereafter Hague Evidence Convention). The Hague Evidence Convention appears as a Note to 28 U.S.C. §1781 and is available at 
http://hcch.e-vision.nl/index en.php?act=conventions.text&cid=82 (last visited June 2, 2006). 

6 See, e.g., U.S. v. Paraffin Wax, 2255 Bags, 23 RR.D. 289 (E.D.N.Y., 1959). 
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in one country to a competent authority in another country, 7 asking the latter to obtain 
evidence on behalf of the former. The witness is examined by the competent authority in the 
country where he or she is to be found, accordmg to that country's law about methods and 
procedures, 8 but using the questions or statement of subject matter set out by the requesting 
court in the letter of request. 9 The results of the examination are then sent back in documentary 
form by the executing authority to the requesting court. 10 

If the witness is in a foreign country that is not party to the Hague Evidence Convention, the 
procedure to obtain international judicial assistance is even more cumbersome and unwieldy. 
A letter rogatory is sent from the court in the United States to the court in the country where 
the witness is to be found, asking that court to take the witness's evidence. 11 The countty 
receiving the letter rogatory is under no obligation to comply with the request; requests rest 
entirely upon the comity of courts toward one another and customarily embody a promise of 
reciprocity. 12 Often, the letter must be sent through diplomatic channels, requiring the 
participation of two foreign ministers and sometimes two justice ministers. 13 

Given the slow and costly nature of the Hague Evidence Convention procedure and the process 
for letters rogatory, it is hardly surprising that litigants in the United States have shown a 
marked preference for using the more famil iar techniques in the Federal Rules of Civil 
Procedure in international cases. L

4 That option is only [*208] open because of the decision 
of the Supreme Court of the United States in Societe Nationale Industrielle Aerospatiale v. 
United States District Court. 15 In Aerospatiale, the Supreme Court held that the Hague 
Evidence Convention does not provide the exclusive procedures for obtaining documents and 
information located within the territory of a foreign country that is party to the Convention, and 

7 Hague Evidence Convention, supra note 5, arts. I, 6. The request is sent to the designated Central Authority in the receiving country 

(id., arL 2), which forwards it to the authority competent to execute il (id., art. 6) unless it (the Central Authority) considers that the 
request does not comply with lhe requirements of the Convention (id., art. 5). 

8 [d. an. 9. 

9 Id. art. 2(f). 

10 ld. art. 13. The documents establishing the execution of the Letter of Request are sent back through the Central Authority (see supra 
note 7) tbrough which they were sent. ld. 

II 

12 

13 

22 C.P.R. §92.54 (defining "letters rogatory''). 

!d. 

Andreas F. Lowenfeld. [mernational Litigation and the Quest for Certainty, 1994-l Recueil des Cours 9, 245 ( 1995); Robert C. 

O'Brien, Compelling the Production of Evidence by Non-Parties in England under the Hague Convention, 24 Syracuse J. Int' l L. & Com. 

77, 80 (1997). The letter may be sent either by the coun directly or by the State Department on behalf of the court. 28 U.S.C. 
§ 1781 (a),(b). 

14 Richard M. Dunn & Raquel M. Gon:z.alez, The Thing About Non-U.S. Discovery for U.S. Litigation: It's Expensive and Complex, 

67 Def. Couns. J. 342, 342-43 (2000). Most court~ take the view that the party seeking the application of the Hague Evidence Convention 

procedures, rather than those of the Federal Rules, bears lhc burden of persuasion. In rc Automotive Refinishing Paint Antitrust 

Litigation, 358 F.3d 288, 305 (3d Cir. 2004), Tulip Computers Intern. B.V. v. Dell Computer Corp., 254 F.Supp.2d 469, 474 (D.Del. 
2003), In re Vitamins Antitrust Litigation, 120 F.Supp.2d 45, 51 n.7 (D.D.C. 2000) (collecting cases), Valois of America, Inc. v. Risdon 

Corp., 183 F.R.D. 344,346 (D. Conn. 1997); Bodner v. Paribas, 202 F.R.D. 370, 372-73 (E.D.N.Y., 2000). 

IS 482 U.S. 522, 107 S.Ct. 2542 (1987). 
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that parties to U.S. litigation are free 'to use the procedures set out in the Federal Rules of Civil 
Procedure instead. 

TheAerospatiale decision was severely criticized, both within the United States 16 and outside, 
17 for being overly parochial by allowing use of domestic procedures instead of the 
internationally-agreed Hague Evidence Convention. Nevertheless, the principle for which it 
stands has since been adopted sub silentio by all those countries tbat are party to the Hague 
Evidence Convention but which have also, like the United States, made provision for video-or 
audio-conferenced testimony in transnational cases. Several Convention countries now have 
video-conferencing facilities in their courtrooms 18 and have made provision for testimony to 
be taken directly by video-link. 19 In order to take advantage of the speedier, cheaper, 
conferencing procedures in their domestic law, Convention countries must necessarily take the 
Aerospatiale position that recourse to the procedures in the [*209] Hague Evidence 
Convention is not mandatory. 20 To put the same point the other way around, any country that 
insists that the Hague Evidence Convention is mandatory and exclusive cannot use 
video-conferencing to take evidence directly from a witness in a Convention country, but must 
still use the cumbersome letter of request process. 21 For countries in that position, the only 
possible solution is to amend the Hague Evidence Convention by a Protocol making provision 
for the issues raised by the new technology. 

16 See, e.g., Roger C. Wilson, The Hague Evidence Convention in U.S. Courts: Aerospatialc and the Path Not Taken, 17 Ga. J. Int'l 
& Comp. L. 591 (1987); James G. Dwyer & Lois A. Yurow, Taking Evidence and Breaking Treaties: Aerospatiale and the Need for 
Common Sense, 21 Geo. Wash. J. Int'l L. & Econ. 439 (1988); George A. Bermanu, The Hague Evidence Convention in the Supreme 
Court: A Critique of the Aerospatiale Decision, 63 Tul. L. Rev. 525 (1989); Steven R. Swanson, Comity, International Dispute Resolution 
Agreements and the Supreme Court, 21 Law & Pol'y [nt'l Bus. 333, 359-63 (1990); Andrew N. Vollmer, Revive The Hague Evidence 
Convention, 4 TLSA J. Int'l & Comp. L. 475 (1998). 

17 See, e.g., William R. Slomanson, The U.S. Supreme Court and the Hague Evidence Convention, 37 Tnt' I & Comp. L.Q. 391 ( 1988). 

18 See, e.g., the description of the "Technology Courts" at the Supreme Court of Singapore, one of the most technologically advanced 
courts in the world, available at http://app.supremecourt.gov.sg/default.aspx?pgiD=361 (last visited June 2, 2006). Singapore is not a 
member of the Hague Conference on Private International Law but has adopted the Hague Evidence Convention without Chapter IT, 
which deals with the taking of evidence by diplomatic officers, consular agents and commissioners. See Hague Conference on Private 
lntemational Law, Status Table Convention #20, available at http://hcch.e-vision.nl/index en.php?act=conventions.status&cid=82 (last 
visited June 23, 2006) (hereafter Status Table #20). 

19 Australia: Federal Court of Australia Act 1976 {Cth), ss. 47A-47F, Fed. CL Rules, 0. 69A, r. 13. Singapore: Evidence Act (Sing.), 
s. 62A. U.K.: C.P.R. Part 32.3. 

20 One distinguished European commentator bas asserted that most signatories do take the view that the Convention is not exclusive, 
although no citations are provided in support of that proposition. Rolf Stumer, Some European Remarks on a New Joint Project of the 
American Law Institute and UNIDROIT, 34 Int'l Law. 1071 , 1073 (2000). 

21 France and Germany seem to have taken that position, at least at one time. Hague Conferenct: on Private International Law: Report 
on the Second Meeting of the Special Commission on the Operation of the Hague Convention of 18 March 1970 on the Taking of 
Evidence Abroad in Civil or Commercial Matters, 24 I.L.M. 1668, 1678 (1985) (stating that German experts then considered the 
Convention to be exclusive); Brief of Amicus Curiae the Republic of France in Support of Petitioners, in Supreme Court Proceedings 
in Societe Nationale Industricllc Acrospatiale v. United States District Court, 25 I.L.M. 1475, 1526 ( 1986) (stating that under French law, 
the Convention is exclusive). 
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Amendment of the Hague Evidence Convention is desirable even for those countries that have 
effectively bypassed it, such as the United States, because many of the issues raised by the 
taking of testimony directly from remote locations would be resolved more smoothly and with 
greater international uniformity by agreement on a Protocol. Addressing the legal issues raised 
by video-and audio-conferencing technology is not just a matter of updating the Hague 
Evidence Convention, however: the same issues must be addressed when dealing with 
countries such as Canada, which are not party to the Convention. 22 Legislation is necessary 
to make effective provision for the use of video-and audio-conferenced testimony and 
depositions taken remotely from foreign countries, whether or not the country in question is 
party to the Hague Evidence Convention. 

Section IT of this Article considers when and how U.S. courts can take testimony and 
depositions from witnesses in foreign countries by video or audio conference. Section ill 
undertakes a comparative .analysis of the key issues that are raised when taking the testimony 
of wining witnesses, namely the administration of the oath and sanctions for perjury and 
contempt. Section TV deals with the issues raised when the witness in the foreign country is 
unwilling to give evidence. Section V deals briefly with the impact that the new technology has 
on jurisdictional questions. 

[*210] 

IT. Taking Evidence from Witnesses Abroad: U.S. Provisions 

A. Direct Testimony by Video or Audio Link from Remote Location 

' 
Rule 43(a) of the Federal Rules of Civil Procedure was amended in 1996 to permit 
"presentation of testimony in open court by contemporaneous transmission from a different 
location." 23 The amendment removed the doubt that had formerly existed about whether 
testimony given by video-link or telephone was "taken orally in open court" for the purposes 
of Rule 43(a). 24 

Under the amended version of Rule 43(a), the court may only permit "contemporaneous 
transmission" evidence "for good cause shown in compelling circumstances and upon 
appropriate safeguards." 25 The Advisory Committee notes accompanying the 1996 amendment 

22 Canada has also made provision for video-linked testimony and videotaped depositions. Fed. Cts. Rules, SOR/98-106, s. 32 (court 
hearing), s. 88(2) (examination out of court). Canada is not party to the Hague Evidence Convention. Status Table #20, supra note 18. 

23 Fed. R. Civ. P. 43(a). "Contemporaneous transmission" includes live video-conferencing link. See, e.g., Norris v. Shiley, Inc., No. 
Civ.A. 97-1953, 1999 WL 1487499 (W.D. Pa., 1999) (evidence given by expert in California at trial in Pennsylvania by live 
video-conference under Rule 43(a)). 

24 See Murphy v. Tivoli Enterprises, 953 F.2d 354 (8th Cir. 1992) (telephone testimony not taken "in open court"). Compare Official 
Airlines Guides, Inc. v. Churchfield Publ'ns, Inc., 756 F.Supp. 1393, 1399 n.2 (D.Or. 1990), affd on other grounds 6 F.3d 1385 (9th Cir. 
1993) (permitting telephone testimony under prior version of Rule 43(a)). 

25 Fed. R. Civ. P. 43(a). 
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took a very conservative view of what would amount to "compelling circumstances," 
suggesting that foreseeable difficulty in attending at trial (such as, for example, in the case a 
witness living far from the forum court) would not be sufficient. 26 Some courts have followed 
that advice to the letter, holding that inconvenience to the witness in attending the trial at the 
court-room is not sufficient in itself to justify allowing her or him to give evidence by 
"contemporaneous transmission," 27 particularly if that inconvenience was apparent from the 
early stages of preparation for trial. 28 Other courts have been less cautious, accepting difficulty 
or inconvenience for the witness to attend in person as sufficient in itself to justify permitting 
testimony to be taken by "contemporaneous transmission." 29 In one [*211] case, the court 
noted that its in~erpretation of revised Rule 43(a) was at odds with that of the Advisory 
Committee, but suggested that the courts are now more receptive to new technology than the 
Committee was in 1996. 30 

When the witness is in a foreign country, other factors may be relevant to the "good cause" 
inquiry, in addition to the inconvenience to the witness of traveling to court. For example, in 
Dagen v. CFC Group Holdings Ltd., 31 the U.S. District Court for the Southern District of New 
York quoted the Advisory Committee Notes in acknowledgment of the importance of 
presenting live testimony in court, but nevertheless gave permission for five witnesses to give 
testimony by telephone from Hong Kong, citing as reasons for doing so the cost of 
international travel, the impact on the defendants' business in Hong Kong if most of their staff 
were required to attend court in New York and possible difficulties for the witnesses in 
obtaining visas for entry to the United States. 32 

26 Id., Advisory Committee notes to 1996 amendment 

27 Gulino v. Board of Educ. of City School Disc. of City of New York, No. 96 Civ. 8414(CBM), 2002 WL 32068971 (S.D.N.Y. 2003) 
(refusing to allow witness to testify by telephone or video-conference when only reason given for application was inconvenience to 

witness in traveling from California to New York); In re Henson, 289 B.R. 741, 743 (Bankr. N.D. Cal. 2003) (denying bankruptcy 

debtor's motion for leave to appear at trial by video-link when only reason given was that he had moved to Canada and would "likely 

still be there" at time of trial). 

2
M Air Turbine Technology, Inc. v. Atlas Copco, A.B., 217 F.R.D. 545 (S.D. Fla. 2003), aff'd 410 F.3d 701, 712-14 (Fed. Cir. 2005) 

(refusing order requiring non-U.S. citizen witnesses to give video-conferenced testimony from Sweden because (inter alia) "Plaintiff has 

known from the early stages of this case that witnesses from outside of the United States would be testifying at trial"). 

29 Beltran-Tirado v. I.N.S., 2l3 F. 3d 1179 (9th Cir. 2000) (fact that witness lived in Missouri but trial was to be in San Diego amounted 

to "good cause" for Rule 43(a)); F.T.C. v. Swedish Match North America, Tne., 197 F.R.D. l (D.D.C. 2000) (same; witness in Oklahoma, 

trial in Washington, D.C.). See also Adam v. Carvalho, 138 Fed. Appx. 7, 8-9 (9th Cir. 2005) (unpublished disposition); Alderman v. 

S.E.C., 104 F.3d 285, 288 n.4 (9th Cir. 1997) (witness's credibility not undermined by fact that she testified by telephone); Carmody v. 
ProNav Ship Management, Inc., 224 F.R.D. 111 , 115 (S.D.N.Y. 2004) (recalling witness who had given evidence in court in New York 

for further evidence by video-conference after he had returned home to Maine); Wood v. Valley Forge Life Insurance Co., No. 

4:05-CV-00124GTE, 2006 WL 897656,2 (E. D. Ark. 2006) (no prejudice to party in having its witness give video-conferenced testimony 

from Puerto Rico to court in Arkansas). 

JO 

31 

Swedish Match North America, 197 F.R.D. at 2. 

No. 00 Civ. 5682(CBM), 2003 WL 22533425 (S.D.N.Y. 2003). 

ld. at l-2. 
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Courts have displayed greater reluctance to allow testimony by "contemporaneous transmission" 
under Rule 43(a) when the remote witness is also a party to the action. 33 Personal impression 
is a crucial factor in persuasion, which is particularly relevant in the case of a witness who is 
also a party. 34 Also, remote testimony by a patty witness may create difficulties for that party's 
attorney, who must choose between being present with her or his client and therefore being 
remote from the judge, jury and opposing counsel, or being present in court but remote from 
her or his client and thus unable to offer private advice and counsel. 35 Nevertheless, 
video-conferenced testimony has been allowed even from a party witness when other 
circumstances justify the need. 36 

[*212] Many states have a rule similar in form to the original version of Federal Rule of Civil 
Procedure 43(a), stipulating only that testimony be "taken orally in open court." 37 In contrast, 
several states have made provision for transmission of testimony from witnesses in remote 
locations, often by emulating the 1996 federal amendment. 38 In those states that do not make 
specific provision for transmission of testimony from remote locations, the courts remain in the 
same state of doubt about allowing "contemporaneous transmission" testimony as federal 
courts were in before 1996: 39 some permit video-conferenced or telephone testimony under 
a rule equivalent to the pre-1996 federal Rule 43(a); 40 others do not. 41 Similarly, in those 
states that permit transmission of testimony from a remote location, state courts mirror the 

33 Edwards v. Logan, 38 F.Supp.2d 463, 467 (W.O. Va. 1999); Rusu v. U.S. I.N.S., 296 F.3d 316, 322 (4th Cir. 2002); In re Henson, 
289 B.R. 741, 743 (Bankr. N.D. Cal. 2003). 

34 Edwards, 38 F.Supp.2d at 467. 

3S Rusu v. U.S. I.N.S., 296 F.3d 316, 322 (4th Cir. 2002) (describing "Catcb-22" for part)' witness 's attorney). 

36 Sec, e.g., Thornton v. Snyder, 428 F.3d 690, 697-99 (7th Cir. 2005) (allowing video-conferenced testimony by state prison inmate 
wbo was plaintiff in action based on 42 U.S.C. §1983 because of plaintiff's "extremely high escape risk"). 

37 See, e.g .• Ala. R.Civ.P. 43(a); 16 Ariz. Rev. Slat. R.Civ.P. 43(f); Ga. Code Ann., §9- ll-43(a); Haw. R.Civ.P. 43(a); Idaho R.Civ.P. 
43(a); 34 Ind. Code app. r. 43(A); Kan. Code Civ.P. §60-243(a); Ky. C.R. 43.04(1); Minn. R.Civ.P. 43.0l(a); Miss. R.Civ.P. 43(a); N.M. 
R.Civ.P. 1-043(A); R.I. Super. R.Civ.P. 43(a); S.C. R.Civ.P. 43(a); S.D. Codified Laws § 15-6-43(a); Utah R.Civ.P. 43(a); Vt. R.Civ.P. 
43(a); Wash. Super. Ct. Civ.R. 43(a)( l). 

38 See, e.g., Ark. R.Civ.P. 43(a) (2005) ("contemporaneous transmission"); Colo. R.Civ.P. 43(i) (2005) ("absenree testimony"); D.C. 
Sup.Ct. R.Civ.P. 43(a) (1997) ("contemporaneous transmission''); Me. R.Civ.P. 43(a) (2005) (''contemporaneous transmission"); Mass. 
R.Civ.P. 30A(k) (2002) ("evidence by audio-visual recording''); Nev. R.Civ.P. 43(a) (2005) ("contemporaneous transmission"); N.D. 
R.Civ.P. 43(a) (1 999) ("contemporaneous transmission"); W.Va. R.Civ.P. 43(a) (1996) ("contemporaneous transmission''); Wis. Stat. Ann. 
§807. 13(2) (2006) ("telephone or live audio-visual means"); Wyo. R.Civ.P. 43(a) (1997) ("contemporaneous transmission''). 

39 See supra note 24. 

40 In re M.H. 2004-001987, 120 P.3d 210 (Ariz. App. Div. I, 2005); Kroupa v. Indus. Claim Appeals Office of State of Colo., 53 P.3d 
1192 (Colo. App. 2002); Sabhari v. Sapari, 576 N.W.2d 886, 894-95 (S.D. 1998). See also Esparza v. Skyreach Equipment, Inc., IS P.3d 
188, 192-93 (Wash.App. Div. I, 2000) (implying bm not deciding that telephone or videotape testimony would be permissible under 
Washington rules). 

4 1 Simpson v. Rood, 830 A.2d 4 (VL 2003); Rinehart v. Rinehart, 2000 Guam 14. See also Barry v. Lindner, 81 P.3d 537 (Nev. 2003), 
decided before Nevada amended Nev. R.Civ.P. 43(a) to allow for "contemporaneous transmission": see supra note 38. 
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federal courts' doubts about whether convenience to the witness is sufficient reason in itself to 
allow transmission of her or his testimony. 42 

B. Depositions from Remote Locations 

Rule 32(a)(3)(B) of the Federal Rules of Civil Procedure permits the deposition of a witness 
to be used·"by any party for any purpose" if the witness is more than I 00 miles from the place 
of hearing or is outside the United States. Most states have equivalent provisions permitting 
depositions to be taken from witnesses who are outside the state. 43 Federal Rule 28(b) makes 
special provision for how depositions [*213] are to be taken when the deponent is in another 
country, setting out four options for administration of the oath to the deponent. 44 Although 
some issues of private international law obviously arise whenever a deposition is taken in a 
foreign country, those issues are not particularly difficult when deponent and authorized officer 
are together in the same place. Similarly, videotaping of depositions does not raise any 
complex legal issues in itself; it is merely another "non-stenographic" means of recording the 
witness's testimony. 45 

In contrast, more complex legal issues are raised when the deponent is giving evidence in one 
country but the deposition is being recorded in another. That possibility arises because federal 
Rule 30(b)(7) permits depositions to be taken by telephone "or other remote electronic means." 

42 In re Guardianship/Conservatorship of Van Sickle, 694 N.W.2d 212, 218 (N.D. 2005) (convenience to the witness not sufficient in 
itselt). 

43 See, e.g., Ala. R.Civ.P. 32(a)(3)(B); Alaska R.Civ.P. 32(a)(3)(B); Ark. R.Civ.P. 32(a)(3)(B); Fla. R.Civ.P. 32(a)(3)(B); Haw. R.Civ.P. 
32(a)(3)(B); Idaho R.Civ.P. 32(a)(3)(B); Kan. Code Civ.P. §60-232(a)(3)(B); La. Code Civ.P. § 1450(a)(3)(B); Minn. RCiv.P. 32.01 (c)(2); 
Miss. R.Civ.P. 32(a)(3)(B); Nev. R.Civ.P. 32(a)(3)(B); N.J. R. Ct. 4:16-l(c); N.M. R.Civ.P. 1-032(A)(3)(b); N.Y. Civ.Prac. L.R. 
3117(a)(3)(ii); N.D. R.Civ.P. 32(a)(3)(B); S.C. R.Civ.P. 32(a)(3)(B); Tenn. R.Civ.P. 32.01(3)(B); Wis. Stat. §804.07(l){c)l.b. (200 1). 

4~ The deposition may be taken: (1) pursuant to any applicable treaty or convention, such as the Hague Evidence Convention, or (2) 
pursuant to a letter of request (whether or not captioned a~ a letter rogatory), or (3) on notice before a person authorized to administer 
oaths in the place where the examination is held, either by U.S. or local law, or (4) before a person commissioned by the court. Fed. R. 
Civ. P. 28(b). 

45 The Federal Rules of Civil Procedure permit depositions to be "recorded by sound, sound-and-visual, or stenographic means." Fed. 
R. Civ. P. 30(b)(2). Fed. R. Civ. P. 30 V/3S amended in 1970 and 1980 to allow for recording of depositions by means other than 
stenographic means. When the amendments were made, the rule was Fed. R. Civ. P. 30(b)(4). After further amendments in 1993, the 
relevant rule became Fed. R. Civ. P. 30(b)(2). Garonzik v. Whitman Diner, 910 F. Supp. 167, 170 n.l (D.N.J., 1995). The practice of 
videotaping of depositions became more widespread after 1993, when Fed. R. Civ. P. 30(b)(2) was amended to allow either party 
unilaterally to notice a video deposition, without stipulation or court approval. Michael J. Henke & Craig D. Margolis, The Taking and 
Use of Video Depositions: An Update, 17 Rev. Litig. 1, 6·7 (1998). As long ago as 1990, it was said that: ''In modem litigation the 
videotaping of depositions is becoming the norm rather than the exception." Masinga v. Whittington, 792 S.W.2d 940, 941 (Tex. 1990). 
Most states permit videotaping of depositions. See, e.g., 16 Ariz. Rev. Stat. R.Civ.P. 30(b)(4); Ark. R.Civ.P. 30(b)(3); D.C. Sup.Ct. 
R.Civ.P. 30(b)(2); Fla. R.Civ.P. 1.310(b)(4); Ga. Code Ann., §9-11-30(b)(4); Haw. R.Civ.P. 30(b)(2); TIL S.Ct. R. 206(g); Iowa R.Civ.P. 
1.701 (4); Kan. Code Civ.P. §60-230(b)(2); La. Code Civ.P. § 1440 ( 1990); Neb. Disc. R. 30(8); Neb. J.Ct. R.Civ.P. 30(b)(2); N.M. R.Civ.P. 
1-030(B)(2); N.Y. Ct. Rules, §202.l5; 12 Okla. Stat. §3230(C)(3) (2005); Or. R.Civ.P. 39(C)(4); State ex rei. Anderson v. Miller, 882 
P.2d 1109 (Or. 1994); RJ. Super. R.Civ.P. 30(b)(2); SD. Codified Laws §15-6-30(b)(4) (2005); Tex. R.Civ.P. 199.1(c); Vt. R.Civ.P. 
30(b)(4); Wash. Super. Ct. Civ.R. 30(b)(4); W.Va. R.Civ.P. 30(b)(4); Wyo. R.Civ.P. 30(b)(4). 

Page 8 of 28 



[379]

55 Am. J. Comp. L. 205, *213 

46 Several states have similar provisions allowing a witness in a remote location to be deposed 
by telephone or video-link. 47 One early federal decision raised doubts about whether [*214] 
Rule 30(b)(7) authorizes remote depositions from outside the United States, 48 but that view 
has been roundly condemned, 49 and there are many examples of depositions being taken 
remotely from foreign countries. 50 It has been held that a deposition taken remotely from a 
foreign country must also comply with the requirements of federal Rule 28(b), which regulates 
the procedure for taking the deposition of a person in a foreign country. 51 

One possibil ity for complying with Rule 28(b) is to take the deposition before a person 
authorized to administer oaths "in the place where the examination is held." 52 In the context 
of remote depositions under Rule 30(b)(7), that possibility raises the question of where the 
examination is "held" when the deponent is in one country and the recording of the deposition 
is in another. The question of the administration of the oath is considered in more detail in 
Section ill, but for present purposes it suffices to observe that Rule 30(b )(7) provides that a 
deposition taken by telephone or other "remote electronic means" is taken in the district and 
at the place where the deponent is to answer questions. That suggests that the deposition 
complies with Rule 28(b)(3) if the oath is administered by someone authorized to do so in the 
U.S. district where the comt is 53 or by someone authorized [*215] to do so in the country 

46 Fed. R. Civ. P. 30(b)(7). This paragraph was first inrroduced in 1980 lO permit depositions by telephone. Advisory Committee Notes, 

Fed. R. Civ. P. 30. lt was amended in 1993 lO permit depositions by "other remote electronic means." [d .. 

4 7 See, e.g., Alaska R.Civ.P. 30(b)(7); Ark. R.Civ.P. 30(b)(7); Cal. Code. Civ. Proc. §2025.310(a) (2004); Cal. R. Ct. 333; Colo. 

R.Civ.P. 30(b)(7); Conn. R. Super. Ct. § 13-30(g); D.C. Sup. Ct. R.Civ.P. 30(b)(7); Ga. Code Ann., §9-ll-30(b)(4); Haw. R.Civ.P. 30(b)(7); 

Til. S.Cl. R. 206(h); Kan. Code Civ.P. §60-230(b)(6); La. Code Civ.P. §1436.1 (2003); Minn. R.Civ.P. 30.02(g); Nev. R.Civ.P. 30(b)(7); 

N.M. R.Civ.P. 1-030(8)(7); N.Y. Civ.Prac. L.R. 3113(d) (2004); Okla. Stat. §3230(C)(6) (2005); R.L Super. R.Civ.P. 30(b)(7); Tex. 

R.Civ.P. l99.l(b); Vt. R.Civ.P. 30(b)(7); W.Va. R.Civ.P. 30(b)(8); Wyo. R.Civ.P. 30(b)(7). 

4
K Jahr v. fU Tnt'l Corp., 109 F.R.D. 429, 432 n.3 (M.D.N.C. 1986) ("questionable" whether remote depositions outside United States 

authorized by Rule 30(b)(7)). 

49 See, e.g., Loucas G. Matsas Salvage & Towage Maritime Co. v. Mtr Cold Spring, Nos. ClY.A. 96-0621, Civ.A. 96-0931 , 1997 WL 

102491 at I n.l (E.D. La. 1997) ("strongly disagreeing" with "the speculation in Jahr"). 

so See, e.g., Anguile v. Gerhart, Civ. A. No. 93-94, 1993 WL 414665 (D.N.J. 1993) (deponent in Gabon); Rehau, Inc. v. Colonech, 

Inc., 145 F.R.D. 444, 446 (W.D. Mich. 1993) (deponents in Germany and Sweden); Loucas G. Matsas Salvage & Towage Maritime Co. 
v. Mtr Cold Spring, Nos. GIY.A. 96-0621. Civ.A. 96-0931, 1997 WL 102491 (E.D. La. 1997) (deponent in Poland); Sheehan v. 

Anderson, No. Civ.A. 98-5516, 1999 WL 1241087 (E.D. Pa. 1999) (deponent in Germany); Advani Enterprises. rnc. v. Underwri ters at 

Uoyds, 2001 A.M.C. 660 (S.D.N.Y. 2000) (deponent in Egypt); Normande v. Grippo. 52 Fed.R.Serv.3d 182 (S.D.N.Y. 2002) (deponent 

in Brazil); U.S. v. Philip Morris USA, Inc., No. Civ.A. 99-2496(GK), 2004 WL 3253681 (D.D.C. 2004) (deponent in Australia); Watkins 

Syndicate at Lloyd' s of London v. Polar Air Cargo, Inc., No. 03Civ.S290RCCDFE, 2004 WL 1622038 (S.D.N.Y. 2004) (deponent in 
Switzerland); Regal Electronics, Inc. v. Pulse Engineering, Inc., No. 503CV1296JW(RS), 2005 WL3454138 (N.D. Cal. 2005) (deponent 

in India). See also Unisuper Ltd. v. News Corp., No. Civ.A. 1699-N, 2006 WL 375433 at 2 (Del. Ch. 2006) (deponents in Australia). 

51 Advaui Enterprises, Inc. v. Underwriters at Lloyds, 2001 A.M.C. 660, 663 (S.D.N.Y. 2000) (remote depositions from Egypt 

"procedurally defective" unless they comply with Rule 28(b)). 

52 Fed. R. Civ. P. 28(b)(3). 

53 Note that this may not be the place within the United States where the questions are posed. Advisory Commit,tee Notes to 1980 

amendment, Fed. R. Civ. P. 30 ("The final sentence is added to make it clear that when a deposition is taken by telephone il is taken 

in the district and at the place where the witness is to answer the questions rather than that where the questions are propounded"). 
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where the deponent is. 54 Many states that have made provision for remote depositions have 
also provided that such depositions are effectively "taken in" two locations, both where the 
deponent is and where the court is. 55 In contrast, several states provide that the deposition is 
taken where the deponent answers, 56 which means that the authorized officer must be present 
in the same place, unless the parties agree otherwise. 57 Some states have made no provision 
about the location of the deposition, which obviously leaves open this imp011ant question. 58 

The party seeking to take depositions from a remote location by telephone or video-link must 
establish a legitimate reason for its motion, without needing necessarily to show hardship to 
the witness in attending within the district of the forum. 59 The party opposing remote 
deposition then has the burden of establishing good cause why the deposition should not be 
conducted by telephone or other electronic means. 60 Generally, leave to take depositions by 
telephone or other remote electronic means should be granted liberally. 61 

In Clem v. Allied Van Lines Intern. Corp., it was held that where the proposed deponent is the 
plaintiff, he or she must show extreme hardship before being allowed to make her or his 
deposition remotely [*216] by telephone or other electronic means, because he or she selected 
the forum and can properly be required to appear for deposition in that forum. 62 Although 
Clem has been followed, 63 there is another, more liberal, line of cases, allowing even 

5
" In contrast, Fed. R. Civ. P. 28(a), which deals with depositions within the United States, merely provides that depositions must be 

taken "before" an authorized officer. As a result, a Rule 30(b)(7) remote deposition is inadmissible if the deponent is in one place within 

the United States and the authorized officer is in another, unless the parties agree on that procedure. Aquino v. Automotive Service 

Industry Ass'n, 93 F.Supp.2d 922, 923-24 (N.D. Ill. 2000) (remote deposition from within the United States "before" officer elsewhere 

in United States "technically inadmissible" without agreement); Hudson v. Spellman High Voltage, 178 F.R.D. 29, 32 (E.D.N.Y. 1998) 
(parties agreed that notary pubUc need not be present with witness as required by Rule 28(a)). 

55 See, e.g., Alaska R.Civ.P. 30(b)(7); D.C. Sup.Ct. R.Civ.P. 30(b)(7); Ga. Code Ann., §9- ll-30(b)(4); Haw. R.Civ.P. 30(b)(7); Kan. 

Code Civ.P. §60-230(b)(6); Minn. R.Civ.P. 30.02(g); Okla. Stat. §3230(C)(6) (2005); R.I. Super. R.Civ.P. 30(b)(7); Tex. R.Civ.P. 
l99.l(b); W.Va. R.Civ.P. 30(b)(8). 

56 See, e.g., Ark. R.Civ.P. 30(b)(7); Colo. R.Civ.P. 30(b)(7); Conn. R. Super. Ct. §13-30(g); Ill. S.Ct. R. 206(h); Nev. R.Civ.P. 30(h)(7); 

Vt. R.Civ.P. 30(b)(7); Wyo. R.Civ.P. 30(b)(7). 

57 Sec supra note 54. Some states make explicit provision to that effect. Sec, e.g., Nev. R.Civ.P. 30(b)(7); N.Y. Civ.Prac. L.R. 3113(d). 

58 See, e.g., Cal. Code. Civ. Proc. §2025.310(a) (2004); Cal. R. Ct. 333; La. Code Civ.P. §1436.1 (2003); N.M. R.Civ.P. I -030(B)(7). 

59 Cressler v. Neuenschwander, 170 F.R.D. 20,21 (D.Kan. 1996); Fireman's Fund Ins. Co. v. Zoufaly, N:o. 93 Civ. 1890(SWK), 1994 

WL 583173 at 1 (S.D.N.Y. 1994); Cacciavillano v. Ruscello, lnc. , No. Civ.A. 95-5754, 1996 WL 745291 at 3 (E.D. Pa. 1996); Advani 

Enterprises, Inc. v. Underwriters at Lloyds, 200 I A.M.C. 660, 662 (S.D.N.Y. 2000); Brown v. Carr, 236 F.R.D. 311, 312 (S.D. Tex. 2006). 

60 Jahr v. IU lnt'l Corp. 109 F.R.D. 429, 431 (M.D.N.C. 1986); Advani Enterprises, Inc. v. Underwriters at Lloyds, 200 I A.M.C. 660. 
662 (S.D.N.Y. 2000); Loughin v. Occidental Chern. Corp., 234 F.R.D. 75, 76 (E.D. Pa. 2005); Brown, 2006 WL 1409043 at I. 

61 

62 

Jahr, 109 F.R.D. at 431; Normande v. Grippo, 52 Fed.R.Serv.3d 182 (S.D.N.Y. 2002); Brown, 236 F.R.D. at 312. 

102 F.R.D. 938, 940 (S.D.N.Y. 1984). 

63 U.S. v. Rock Springs Vista Development, 185 F.R.D. 603 (D.Nev. 1999) (applying Clem to non-resident intervenors); Sampathachar 

v. Federal Kemper Life Assurance Co., No. Civ.A. 03-5905, 2004 WL 2743589 (E.D. Pa. 2004). 
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non-resident plaintiffs to be deposed remotely upon a showing of hardship or inconvenience. 
64 

One factor that may be relevant in taking depositions remotely from other countries is the need 
for translation. If the witness cannot give evidence jn English, so that translators must be used, 
or if her or hls English is poor, or if documents must be translated into English, a deposition 
by telephone or other remote electronic means may be inappropriate. 65 

III. Willing Witnesses: The Oath, Perjury and Contempt 

A. Introduction 

Most countries require witnesses to give sworn testimony, either by taking an oath or by giving 
a solemn affirmation. 66 The purpose of requiring sworn testimony is simple. Sworn testimony 
is regarded as more reliable and hence of greater probative effect than unsworn testimony, both 
because of the internal psychological stimulus to truthfulness that swearing an oath bas on the 
witness, and also because of the external stimulus of the threat of sanctions for perjury. 67 In 
the common law world, at least, a witness can only be punished for giving false testimony if 
that testimony was sworn. 68 Within the linllts set by privileges such as the privilege against 
self-incrimination, the witness can also be compelled by the court to answer a question, with 
the [*217] threat of purushrnent for contempt of court as the sanction for refusal. 69 

The need to administer an oath to a witness giving testimony by telephone or video-link from 
another country raises several legal issues. First and most fundamentally, there is the question 
of who is to administer the oath. Is it to be an official of the court in the receiving country, or 
some public official in the country where the witness actually speaks? Secondly, if the witness 
lies during sworn testimony, which country's law of perjury applies: that of the country where 
the testimony is received, or that of the country where it is given? Thirdly, can the witness be 
held in contempt of court for refusing to answer a question when he or she is not physically 
present before the court? 

64 Anguile v. Gerhart, Civ. A. No. 93-94, 1993 WL414665 at 2-3 (D.N.J. 1993); Rehau, Inc. v. Colortech, Inc., 145 F.R.D. 444,446 
(W.D. Mich. 1993) (plaintiff's corporate officers); Normande v. Grippo, 52 Fed.R.Serv.3d 182 (S.D.N.Y. 2002). 

65 American Intern. Telephone, Inc. v. Mony Travel Services, Inc., 203 P.R.D. 153, 155 (S.D.N.Y. 2001); Dubai Islamic Bank v. 
Citibank, N.A., No. 99 Civ. 1930(RMB), 2002 WL 1149699 at 15 (S.D.N.Y. 2002); In re Handy & Harman Refining Group, Inc., 295 
B.R. 179, 183 (Bankr. D.Conn. 2003). 

(j(, See, e.g., Australia: Evidence Act 1995 (Cth), s. 21 (I); Canada: Federal Court Rules, SOR/98- t 06, s. 282(2); Singapore: Oaths and 
Declarations Act, c. 211, ss. 4, 5; U.S.: Fed. R. Evid. 603 (1987). Hereafter, any reference to an oath should be taken to include a reference 
to an affirmation, as it does in the U.S. Code. I U.S.C. §1 (1951). 

67 For a historical account of the requirement of sworn testimony, see 27 Charles Alan Wright & Arthur R. Miller, Federal Practice 
and Procedure §6041 (2d ed. 1987). 

68 See infra note 90 and accompanying text. Compare, for example, Swiss law, which makes it an offense to give false testimony even 
if unsworn: Marianne Roth, False Testimony in International Commercial Arbitration: A Comparative View, 7 N.Y. lnt'l L. Rev. 147, 
159-61 ( 1994). citing Schweizerisches Strafgesetzbuch, arts. 306-09. 

69 See infra Section ffi(d) for a consideration of the sanctions for contempt. 
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B. Administering the Oath or Affirmation 

Some countries regard the administration of oaths within their territory as raising issues of 
sovereignty. According to one view of sovereignty, the concept is deductive and monolithic. 70 

Sovereignty is indivisible: a state possesses it in full or not at all, and any chipping away at the 
rights that flow from sovereign status is a threat to sovereignty itself. 71 The right to administer 
oaths and the complementary right to punish perjury are seen by some countries as sovereign 
rights, with the result that the exercise of those rights by foreign judicial or consular officers 
without permission is regarded as being a violation of sovereignty. 72 In such countries, the 
oath must be administered by a local official or, at the very least, permission must be sought 
from the local judicial authorities before an oath can be administered by an official from the 
country hearing the witness's testimony. 73 

Another view of sovereignty regards it not as a monolithic whole but as a kind of "bundle of 
competences," a basket of rights 4nd duties that may vary from country to country and from 
time to time. 74 According to that view, the administration of an oath by a foreign judicial 
[*218] officer does not necessarily threaten sovereignty, which can survive undiminished 

despite the exercise of rights by another country within the territory of the country where the 
witness gives evidence. 75 

Because both views of sovereignty can be found in practice, any country preparing to take 
evidence remotely from a foreign country must make provision for both alternatives, as must 
any future Protocol to the Hague Evidence Convention. Provision must be made both for the 
oath to be administered by local officials in the country where the witness is to give evidence 
and, in the alternative, for the oath to be administered remotely from the country where the 
testimony is to be heard. 76 

70 This view of sovereignty has been described as the "chunk theory." Mjchael Ross Fowler & Julie Marie Bunck, Law, Power and 
the Sovereign State 64-69 (1995). 

71 Id. at 64, quoting Inis L. Claude, Jr., NationaJ·Minorities: An International Problem 32 (1955) for "in full or not at all." 

72 William H. Baker, Obtaining Evidence: International Discovery Techniques -The Taking of Evidence Abroad for Use in American 
Courts, in International Business Litigation and Arbitration 2003, 173, 183 (2003). 

73 See U.S. State Department Circular, Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Maners, available 
at http://travel.state.gov/law/info/judicial/judicial 689.html (last visited June 2, 2006). 

74 This has been described as the "basket theory." Fowler & Bunck, supra note 70, at 70-80, quoting Hans Blix, Sovereignty, 
Aggression and Neutrality 11-12 (1970) for "bundle of competences." 

75 Hague Evidence Convention, supra note 5, arts. 16 & 17, provide that a diplomatic officer, consular agent or judicial commissioner 
from another Contracting State may lake evidence in a Contracting State if that State has given its permission generally or in a particular 
case. The United Slates and the United Kingdom have both given penrussion generally. Status Table #20. supra note 18 ("The United 
States declares that evidence may be taken in the United States under Articles l6 and 17 without its prior permission"); Oaths and 
Evidence (Overseas Authorities and Countries) Act 1963 (U.K.), s. 1 ("Any person appointed by a court or other judicial authority of 
any foreign country shall have power in the United Kingdom to administer oaths for the purpose of laking evidence for use in 
proceedings, not being criminal proceedings, carried on under the law of that country"). 

76 Or possibly even both: see Edmonton (City) v. Laval Tunnel Equipment, Inc., 260 A.R. 259. para. 23 (2000, Alta.) (Lee, J.) (ordering 
oath to be administered via video-conference and also at the witness's locale). 
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If the country from which the transmission is to be made does not object to the administration 
of oaths by foreign judicial officers, a deponent can be sworn either at the place of transmission 
or remotely from the United States by someone authorized to do so in the U.S. district where 
the court is. 77 That is also true for some, but not all, state courts; some states require the oath 
to be administered at the place of transmission. 78 If the deposition is to be transmitted from 
within the limits of an American consulate, embassy or legation, the oath can be administered 
to the deponent by a consular officer or the secretary of the embassy or legation. 79 

Alternatively, if the deposition is to be transmitted from somewhere outside American 
diplomatic premises, the oath can be administered by a person commissioned by the court in 
the United States to take the deposition and administer the oath. 80 

A witness giving direct testimony to a court in the United States from within American 
diplomatic premises can be sworn by the relevant [*219] diplomatic officials, just as a 
deponent can, 81 but there is no provision specifically authorizing the court in the United States 
to commission someone to administer an oath or affirmation to a witness who is to testify from 
outside diplomatic premises, 82 nor is there any provision specifically authorizing the judge or 
clerk of the court to administer the oath remotely from the United States. The provisions of the 
U.S. Code authorizing justices, judges, clerks of court and their deputies to administer oaths 
are cast in general terms, without reference to location, and without any requirement that the 
person to whom the oath is administered be "before" the judge or clerk. 83 Similarly, Federal 
Rule of Evidence 603 requires the witness to declare by making an oath before testifying that 
he or she will testify truthfully, but it does not specify that the oath must be made in the 
physical presence of the person administering the oath. 114 Thus, it may be possible for the 
judge or clerk in th~ United States to administer the oath remotely to a witness in a foreign 
country, but it would be preferable if that were spelled out explicitly in ·the legislation, as it is 
in other countries. Similarly, it would be preferable if the U.S. legislation were to make it clear 
that a person other than a diplomatic official can be commissioned to administer oaths to 
witnesses (other than deponents) outside U.S. diplomatic premises. For ex.ample, the Federal 
Court of Australia Act 1974 (Cth), s. 47E provides: 

77 See supra notes 52-54 and accompanying text. 

78 See supra notes 56-57 and accompanying text 

79 22 U.S.C. §4215 (1994) (consular officer); 22 U.S.C. §4221 ( 1998) (consular officer or secretary of embassy or legation). See, e.g., 
Madanes v. Madanes, 199 F.R.D. 135, 141-42 (S.D.N.Y., 2001). 

80 22 C.F.R. §92.53 (1995); Fed. R. Civ. P. 28(b)(4). The commission to take the deposition brings with it the power to administer 

an oath or affrrmation. Id. 

81 See supra note 79. 

~2 22 C.F.R. §92.53 (1995) and Fed. R. Civ. P. 28(b)(4) refer only to a "commission to take depositions" (emphasis added). 

83 28 U.S.C. §§459 Gustices and judges), 953 (clerks of coutt and th~::ir deputies). 

84 Fed. R. Evid. 603 ( 1987). 
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An oath to be sworn, or an affirmation to be made, by a person (the remote person) who is to 
give testimony by video link, audio link or other appropriate means in accordance with this 
Part may be administered: 

(a) by means of the video link, audio link or other appropriate means in a way that, as nearly 
as practicable, corresponds to the way in which the oath or affirmation would be administered 
if the remote person were to give testimony in the courtroom or other place where the Court 
or the Judge is sitting; or 

(b) if the Court or the Judge allows another person who is present at the place where the remote 
person is located to administer the oath or affirmation - by that other person. 

If the country from which the transmission is to be made does object to the administration of 
oaths by foreign judicial officers, then the court receiving the testimony or deposition must 
send a request to the judicial officers in the country in question, asking them to administer 
[*220] the oath. If the country is party to the Hague Evidence Convention, the request may 

be sent under the Convention, which permits contracting states to request other contracting 
states to obtain evidence "or to perform some other judicial act." 85 If the country in question 
is not party to the Convention, the request must be sent by ordinary letter rogatory. So far as 
the United States is concerned, these procedures may also have to be used for direct testimony 
transmitted from outside American diplomatic premises, if a generous reading of the relevant 
provisions of the U.S. Code does not permit the judge or clerk to administer the oath or 
affirmation Temotely from the United States. 

Because the appropriate procedure for administering the oath differs so much according to the 
attitude taken by the country from which the transmission is to take place, it is obviously 
important to determine in advance which method must be used. Sensibly, the U.K.'s Practice 
Direction on video-conferencing places the burden on the person arranging the transmission to 
make inquiries and to inform the court of what procedure must be followed: 

Some countries may require that any oath or affirmation to be taken by a witness accord with 
local custom rather than the usual form of oath or affirmation used in England and Wales. The 
VCF [video conference facility] an·anging party must make all appropriate prior inquiries and 
put in place all arrangements necessary to enable the oath or affirmation to be taken in 
accordance with any local custom. That party must be in a position to inform the court what 
those inquiries were, what their outcome was and what arrangements have been made. If the 
oath or affirmation can be administered in the manner normal in England and Wales, the VCF 

85 Hague Evidence Convention, supra note 5, art. l. There is very little authority 011 the interpretation of "other judicial act." The 

Special Commission Report in 1989 described a request by Canada for the experience of other jurisdictions in interpreting the expression 

"other judicial act" in art. I, and gave the brief reply: "'other judicial act' referred to any act which had legal effect. An example might 

be the need to obtain an official consent to a marriage from a party residing abroad." Hague Conference on Private lntemalional Law: 

Special Commission Report on the Operation of the Hague Service Convention and the Hague Evidence Convention, 28 l.L.M. 1556, 
1566-67 ( 1989). 
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arranging party must arrange in advance to have the appropriate holy book at the remote site. 
The associate will normally administer the oath. 86 

Under U.S. law, evidence cannot be taken from a witness who has not made the relevant oath, 
87 which means that the benefits of [*221] linking technology are lost altogether if the oath 
cannot be administered effectively. One possible response is to improve the provisions for 
administering the oath. Another is to accept testimony from remote foreign locations, even 
though it is unsworn, giving it appropriately less weight. For example, the Federal Court of 
Australia Act 1974 (Cth), s. 47A provides: 

(2) The testimony must be given on oath or affirmation unless: 

(a) the person giving the testimony is in a foreign country; and 

(b) either: 

(i) the law in force in that country does not permit the person to give testimony on oath or 
affirmation for the purposes of the proceeding; or 

(ii) the law in force in that country would make it inconvenient for the person to give testimony 
on oath or affirmation for the purposes of the proceeding; and 

(c) the Court or the Judge is satisfied that it is appropriate for the testimony to be given 
otherwise than on oath or affirmation. 

(3) If the testimony is given otherwise than on oath or affirmation, the Court or the Judge is 
to give the testimony such weight as the Court or the Judge thinks fit in the circumstances. 

Even if the oath can be administered effectively, it may be almost meaningless if the witness 
cannot be punished for lying under oath. The probative value of sworn testimony depends in 
part on the possibility of sanctions for perjury. In the context of testimony or a deposition 
transmitted from a remote location in a foreign country, the next question is that of which 
country can or should punish the witness for lying under oath. 

C. Perjury 

If the witness gives false testimony under oath, be or she has lied in one country but has 
interfered with the judicial process in another. Whether that amounts to perjury in either 
country depends, of course, upon the definition of the offense in those countries. From the 
point of view of the country where the testimony is given, the main issue is whether lying 
under oath to the courts of another country amounts to perjury. From the point of view of the 
country where the evidence is received, there are two main issues: first, whether a statement 

86 C.P.R. Part 32, Practice Direction - Written Evidence, Annex 3 (Video Conferencing Guidance), para. 16, available at 
http://www.lcd.gov.uk/civil/procrule~; fin/contents/practice directions/pd part32.htm (last visited June 2, 2006). 

87 Fed. R. Evid. 603 (1987). 
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made in another country can amount to perjury at all, and [*222] secondly, if so, whether there 
is any justification for an extra-territorial exercise of criminal jurisdiction. If the false 
testimony amounts to perjury in both jurisdictions, the further question arises of which country 
should punish the lying witness. If false testimony would not amount to perjury in either 
jurisdiction, the probative value of any witness's testimony is. obviously diminished. 

An example may help to illustrate these issues. Imagine a witness in Sydney, Australia, giving 
testimony directly by video-link in proceedings before a U.S. federal court in New Orleans, 
Louisiana. The oath is administered by the clerk of the court in New Orleans, and sworn on 
a Bible brought to the video-conferencing facility in Sydney by the witness herself. 88 The 
witness deliberately lies under cross-examination. Has she committed perjury in New Orleans? 
Has she committed perjury in Sydney? 

The relevant Australian prohibition against perjury reads as follows: 89 

Any person who in or in connection with any judicial proceeding makes any false statement 
on oath concerning any matter which is material to the proceeding, knowing the statement to 
be false or not believing it to be true, .is guilty of perjury and liable to penal servitude for 10 
years. 

The relevant American provision is 18 U.S.C. § 1621, 90 which provides: 

Whoever-

(1) having taken an oath before a competent tribunal , officer, or person, in any case in which 
a law of the United States authorizes an oath to be administered, that he wi ll testify, declare, 
depose, or certify truly, or that any written testimony, declaration, deposition, or certificate by 
him subscribed, is ttue, willfully and contrary to such oath states or subscribes any material 
matter which he does not believe to be true . .. 

. . . is guilty of perjury and shall, except as otherwise expressly provided by law, be fined under 
this title or imprisoned not more than five years, or both. This section is applicable whether the 
statement or subscription is made within or without the United States. 

[*223] The Australian provision makes it an offense to make a false statement under oath in 
or in connection with "any judicial proceeding." There would be room for doubt about whether 
it would apply to foreign legal proceedings, 91 were it not for the fact that the statute, rather 

88 Recall that this procedure is not clearly authorized by U.S. law. See supra notes 82-84 and accompanying teXt. 

89 Crimes Act 1900 (N.S.W.), s. 327(1). 

90 There are two provisions in the U.S. Code relating to perjury, 18 U.S.C. §§1621, 1623. For an examination of the distinctions 
between them, see Joseph Shifer, Perjury, 43 Am. Crim. L. Rev. 799, 813-16 (2006). 

9 1 In Bayer, A.G. v. Minister for Health (1988) 13 l.P.R. 225, 296, Young. J. of the Supreme Court of New South Wales doubted 
whether perjury committed by a witness giving evidence by video-link from Massachusetts could successfuUy be prosecuted in New 
South Wales. This observation was made prior to the reforms made in New South Wales in 2000: see infra note 93. 
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unusually, contains a specific "localizing" provision. 92 The localizing section provides that an 
offense is committed for the purposes of the Act if all elements of the offense exist, 
disregarding geographical considerations, and if some elements of the offense are committed 
in the state of New South Wales, whether or not it has any effect there. 93 Both of those 
requirements are satisfied in our example. If one ignores any geographical considerations, all 
elements of the offense exist, because the witness made a false statement under oath in a 
judicial proceeding. Although the offense had no effect in New South Wales, it was committed 
there. 94 Thus, the witness committed perjury under New South Wales law by lying to the 
American court. 

The American provision explicitly states that it applies to statements made outside the United 
States, but it also applies only to statements made under oath ''before a competent tribunal, 
officer or person." Purely as a textual matter, in order to hold the lying witness guilty of 
perjury, it would be necessary to hold that she was ''before" the clerk of the court in New 
Orleans who administered the oath to her, for the purposes of 18 U.S.C. §1621. If the 
transmission were to take place from the U.S. consulate in Sydney after an oath administered 
by a U.S. consular official, the witness's lies would undoubtedly amount to perjury. 95 More 
fundamentally, if the witness was guilty of perjury under U.S. law, it would still be necessary 
to find some justification, recognized in international law, for applying the U.S. statute 
extra-territorially to conduct occurring in Australia. 

[*224] That justification could be found either in the objective territorial principle, which 
justifies the exercise of criminal jurisdiction when conduct outside the territory has an adverse 
effect within the territory, 96 or alternatively in the protective principle, by which the exercise 

92 Localizing provisions expressly state the territorial and extra-territorial application of a statute. See David Kelly, Localising Rules 
in the Conflict of Laws (1974); Peter Nygh & Martin Davies, Conflict of Laws in Australia 40-42, para. [3.22] (7th ed. 2002); Stuart 
Dutson, The Terrirorial Application of Statutes, 22 Monash U. L. Rev. 69 (1996). 

93 Crimes Act 1900 (N.S.W.), s.l OC, added by Crimes Legislation Amendm~:nt Act 2000 (N.S.W.), s.3, Sch. 1, para. 3. 

94 See Crimes Act 1900 (N.S.W.), s. I OB(2) (''The place in which an offence is committed is the place in which tile physical elements 
of the offence occur"). 

95 22 U.S.C. §4221, which provides that perjury committed in U.S. diplomatic premises after administration of an oath by a consular 
or embassy official (see supra note 79 and accompanying text) may be "charged, proceeded against, tried, convicted and dealt with in 
any district of the United States, in the same manner, in all respects, as if such offense had been committed in the United States." See, 
e.g., U.S. v. King, 552 F.2d 833, 841 (9th Cir. 1976); Madanes v. Madanes, 199 F.R.D. l35, 141-42 (S.D.N.Y. 2001). 

96 The territorial principle bases the exercise of criminal jurisdiction on the place where the offense is committed. Christopher L. 
Blake.~Jey, Introduction: Brief Overview of the Traditional Bases of Jurisdiction over Extrarcrritorial Crime{ in tnternational Criminal 
Law 33 (M. Cherif Bassiouni ed., 2d ~:d. 1998); Frank Tuerkheimer, Globalization of U.S. Law Enforcement: Does the Constitution 
Come Along?, 39 Hous. L. Rev. 307, 315-18 (2002). Subjective rerritoriality applies in the standard situation where the offense or an 
element of it occurs within the state asserting jurisdiction; objective territoriality applies when conduct outside the territory has an 
adverse effect within the territory. Id. In the United States, the objective territorial principle is often associated with Holmes J.'s 
obseJ."Valion in Strassheirn v. Daily, 22 I U.S. 280, 285, 31 S.Ct. 558, 560 (1911) ("Acts done outside a jurisdiction. but intended to 
produce and producing detrimental effects within it, justify a state in punishing the cause of the harm as if he had been present at the 
effect, if the state should succeed in getting him within its power."). 
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of criminal jurisdiction is based on a threat to important national interests. 97 By lying under 
oath in Sydney, the witness intended to have an adverse effect on the judicial proceedings in 
New Orleans, and the integrity of those proceedings is an important national interest of the 
United States. 

Thus, it seems likely that the witness in our example has committed perjury in both New South 
Wales and Louisiana, and both would have justification for punishing her. Which jurisdiction 
should do so? As a matter of international law, it is not clear which country's sovereignty 
should yield when jurisdiction is asserted by both, because there are no general principles of 
customary international law governing such situations. 98 In cases of concurrent jurisdiction, 
however, the territoriality principle would probably be regarded as paramount. 99 That would 
produce the result that New South Wales would have the primary right to punish the lying 
witness, with the United States having the right to do so only if New South Wales did [*225] 
not. 100 However, it must be acknowledged that such a result is far from certain. 

Concurrent criminal jurisdiction gives rise to the unattractive prospect of double or conflicting 
liability. 101 In the absence of established international law principles, the best way of avoiding 
that possibility is by way of international treaty, bilateral double tax treaties being perhaps the 
most familiar example. 102 In the context presently under consideration, the Hague Evidence 
Convention is the obvious vehicle for international cooperation. If the Convention is ever to 
be amended by Protocol making provision for video and audio linking technology, that 
Protocol should resolve any possible conflicts created by concurrent jurisdiction, by clearly 
allocating responsibility for punishment of perjury, either to the country in which the testimony 
is given or to that in which it is received. Considerations of practical convenience suggest that 
it should be the country where the testimony is given that has primary responsibility to punish 
the lying witness. However, the probative force of the witness's testimony is diluted to some 

97 See Tucrkhcimer, supra note 96, at 318-19; Michael Akehurst, Jurisdiction in International Law, 46 Brit. Y.B. oflnt'l L. 145, 157-59 
(1974). The protective principle overlaps the objective territorial principle but differs from it in that it is not necessary for the acts in 
question to have any actual effect within the territory, provided there is a threat to national interests. Sec, e.g., U.S. v. Kbalje, 658 F. 2d 
90, 92 (2d Cir. 1981) (jurisdiction based on protective principle where no actual effects in U.S. to justify use of objective territorial 
principle). 

98 Louis Henkin, International Law: Politics, Values and Functions, General Course on Public International Law, 216 Recueil des 
Cours 9, 282-85 (1989-IV); M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical Perspectives and 
Contemporary Practice, 42 Va. J. Int'l L. 81, 82 (2001) ("Private international law has not yet developed rules or criteria of sufficient 
clarity to consider priorities in the exercise of criminal jurisdiction whenever more than one state claims jurisdiction''); Akehurst, supra 
note 97, 168 ('1ntematiooal Law ... does not provide for choosing among competing bases of jurisdiction to prescribe rules of conduc('). 

Henkin, supra note 98, 282-83, 310-11 ; Akehurst, supra note 97, at 168. 

100 See, e.g., U.S. v. Reagan, 453 F. 2d 165 (6th Cir. 1971) (defendant charged under U.S. law of voluntary manslaughter committed 
on a U.S. vessel in German port; German authorilies had considered charging defendant but decided not to do so; court said U.S. was 
justified in punishing because there had been no assertion of jurisdiction by the local sovereign, Germany). 

101 Akehurst, supra note 97, at 167-69. 

102 Tapio Pumunen, The Legislative Jurisdiction of States Over Transactions in Jntemational Electronic Commerce, 18 J. Marshall J. 
Computer & Info. L. 689, 712 (2000). 
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small extent by the fact that the court in the receiving country must rely on the authorities in 
the transmitting country to respond to the lying witness's wrongdoing. Nevertheless, that 
seems to be an unavoidable consequence of accepting testimony from someone who is beyond 
the court's physical jurisdiction. 

If false sworn testimony only constitutes perjury under the law of one of the two countries 
involved, problems of concurrent jurisdiction are avoided. 103 Administering the oath is still a 
meaningful process in such a case, as there is still the threat of some legal sanction if the 
witness lies although, as noted above, that threat is diluted if it is the transmitting country and 
not the receiving one that makes the witness's conduct an offense. 

What would the position be if our example were reversed? If the lying witness were in New 
Orleans and the receiving court were in Sydney, it seems that the witness would not have 
committed perjury under either New South Wales law or U.S. law. There is room for doubt 
about whether the New South Wales provision would apply on its face to a false statement 
made in New Orleans as part of judicial [*226] proceedings in Sydney. 104 The statute's 
localizing section requires some element of the offense to be committed in the state of New 
South Wales. 105 The offense consists of the act of making a false statement under oath: being 
seen or heard to do so by judge or juTy is not an element of the offense. If that is right, then 
it seems that there is no perjury under New South Wales law in the reversed example. There 
would clearly be no perjury under U.S. law if the oath was administered to the New Orleans 
witness remotely by the court official in Sydney, because no "law of the United States 
authorized [that] oath to be administered" for the purposes of 18 U.S.C §1621. The United 
States has declared that evidence may be taken in the United States under the Hague Evidence 
Convention without its prior permission, 106 but that does not amount to a law of the United 
States authorizing the Australian official to administer the oath. The witness is permitted to 
give her testimony voluntarily for use in the Australian proceedings because of 28 U.S.C 
§ 1782(b ), 107 but that does not amount to a law authorizing the administration of an oath for 
the purposes of 18 U.S.C §1621. 

If the witness cannot be punished in either country for lying under oath, her oath is essentially 
meaningless. It should follow that the witness's testimony should be given no more weight 

103 See, e.g., R. v. Dix, 224 A.R. 50, 51-52 (1998, Alta.) (testimony to be given by witness in New York via video-link to court in 

Alberta; no sanction for perjury under Canadian law but lying under oath would constitute perjury by New York law). 

10~ In Bayer, A. G. v. Minister for Health (1988) 13 I.P.R. 225, 296, Young, J. of the Supreme Court of New South Wales doubted 
whether perjury committed by a witness giving evidence by video-link from Massachusetts could successfully be prosecuted in New 

South Wales. 

105 See supra note 93 and accompanying text. 

106 See supra note 75. 

107 This chapter docs not preclude a person within the United States from voluntarily giving his testimony or statement, or producing 

a document or other thing, for usc in a proceeding in a forejgn or international tribunal before any person and in any manner acceptable 
to him." 28 U.S.C. §1782(b). 
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than if it were unsworn. 108 However, if the oath in the reversed example were to be 
administered by a federal district judge or clerk of the court in the United States pursuant to 
a letter of request from the Australian court, 109 then the witness would have lied having taken 
an oath before a U.S. judicial officer, which would be sufficient to amount to perjury under 18 
U.S.C. §1621. The probative weight of her evidence in the Australian proceedings would 
therefore be enhanced, which would be reason enough in itself for the Australian court to 
request a judge in New Orleans to administer the oath rather than doing so itself remotely. 

[*227] These two examples should serve to highlight the issues that countries must consider 
while waiting (perhaps indefinitely) for an international solution by way of Protocol to the 
Hague Evidence Convention. Because the relevant perjury statutes obviously vary greatly from 
country to country, there are many different possibilities, which may affect the weight that can 
be given to the witness's testimony. Before a court decides to accept remote testimony from 
a witness in a foreign country, it should make an assessment of the relevant perjury laws in 
both jurisdictions in order to determine what weight should be given to the witness's testimony. 
110 So far as legislation is concerned, any country making provision for sworn testimony to be 
taken by linking technology from a witness in a foreign country should spell out whether its 
offense of perjury applies to such a witness, and if so, how. Just as importantly, in order to give 
effective assistance to foreign courts, countries should articulate whether and how their local 
laws of perjury apply to witnesses giving evidence in foreign proceedings. Section 131(1.1) of 
Canada's Criminal Code provides an example: 

Every person who gives evidence under subsection 46(2) of the Canada Evidence Act [which 
provides for evidence to be given in Canada by video-link in the "virtual presence" of a court 
outside Canada] .. . commits perjury who, with intent to mislead, makes a false statement 
knowing that it is false, whether or not the false statement was made under oath or solemn 
affirmation ... so long as the false statement was made in accordance with any formalities 
required by the law of the place outside Canada in which the person is virtually present or 
heard. 

This provision operates on the assumption that the oath or affirmation is administered to the 
witness by the foreign court in accordance with its local law, 111 but it also makes it clear 
beyond doubt that lying to the foreign court constitutes perjury under Canadian law. That 
should obviate the need for (and the difficulties created by) an extra-territorial assertion of 
criminal jurisdiction by the country taking the evidence. 

108 See, e.g., R. v. Dix, 224 A.R. 50, 52 (1998, Alta.) (weight of video-conferenced evidence affected if no sanction for contempt). 

109 The district court of the district where a person is to be found may order that person to give her testimony for use in a foreign 
tribunal; if the order does not prescribe the practice or procedure to be that of the foreign country, the testimony is taken in accordance 
with the Federal Rules of Civil Procedure. 28 U.S.C. § 1782(a). 

110 See, e.g., R. v. Dix, 224 A.R. 50, 51 -52 (1998, Alta.) (assessing whether vidco-confereoced evidence from New York to Alberta 
would be governed by legislation in either jurisdiction). 

Ill Canada therefore appears to subscribe to the "basket" theory of sovereignty: see supra note 74 and accompanying texL 
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[*228] 

D. Contempt 

In most common law jurisdictions, the power to punish for contempt of court is part of the 
court's inherent power. 112 Refusal by a witness to answer a question constitutes contempt, 113 

unless that refusal is protected by some privilege or other legal justification. 114 There can be 
little doubt that it would amount to contempt (prima facie, at least) for a witness giving 
evidence by video or audio link to refuse to answer a question, because the contempt power 
extends to conduct beyond the confines of the courtroom. 1 15 A distinction is often made 
between direct and indirect contempt, the former taking place in the presence of the court and 
the latter occurring outside that presence. 116 It is quite possible that contempt occurring via 
video or audio link should properly be regarded as direct, because the witness is in the "virtual 
presence" of the court, 117 and the refusal to answer can be seen or heard directly by the court, 
118 which thus need not rely on other evidence to establish that the contempt occurred. 119 

112 Australia: Re Colina; Ex parte Tomey (1999) 200 C.L.R. 386, 395; Canada: MacMillan Bloedel Ltd v. Simpson, [1995]4 S.C.R. 

725, 754; U.K.: Ahnee v. D.P.P. [1999]2 A.C. 294, 303 (P.C.) (appeal taken from Mauritius); U.S.: Ex parte Robinson. 86 U.S. (10 Wall) 

505, 510 ( 1873) ("The moment the courts of !he United States were called into existence and invested with jurisdiction over any subject, 
they became possessed of this power"); Chambers v. NASCO, Inc., 501 U.S. 32, 44, I ll S.Ct. 2123, 2132 (1991). As a result, !he 

contempt power is one of !he least-regulated areas of judicial power. Joel M. Androphy & Keith A. Byers, Federal Contempt of Court, 
61 Tex. B.J. 16, 18 (1998). 

113 See, e.g., Australia: Hancock v. Lynch [1988] V.R. 173; U.K.: A.-G. v. Mulholland [1963] 2 Q.B. 477 (C.A.); U.S.: Jacobsen v. 
State, 384 N.E. 2d 1041 (Ind. App. 1979); State v. Brooks, 352 P. 2d 611, 614-15 (Hi, 1960); 28 U.S.C. §1826. Answering falsely as 

a means of avoiding !he question amount~ to perjury but not contempt. Australia: Coward v. Stapleton (1953) 90 C.L.R. 573, 578-79; 

U.S.: State ex rei. Lepper v. Kinder, 14 S.W. 3d 674, 677 (Mo. App., 2000). 

114 See, e.g., Australia: Evidence Act 1995 (Cth), s.128(2) (court cannot require witness to answer in cases of self-incrimination); U.S.: 
Harris v. U.S., 382 U.S. 162, 86 S.Ct. 352 (1965) (privilege against self-incrimination). 

li S See, e.g. , Cooke v. U.S., 267 U.S. 517,45 S.Cr. 390 (1925); Bloom v. Ulinois, 391 U.S. 194,88 S.Ct. 1477 (1 968); International 

Uniori, United Mine Workers of America v. Bagwell, 512 U.S. 821, 114 S.Ct. 2552 (1994); Young v. U.S. ex rei. Vuilton et Fils, S.A., 

481 U.S. 787, 107 S.Ct. 2124 (1987), all dealing wi!h out-of-court activity alleged to amount to contempt. 

1 16 The distinction is particularly important in the United Slates, where summary adjudication is permissible for direct, but not indirect, 
comempt. Cooke, 267 U.S. at 534,45 S.Ct. at 394; International Union, 512 U.S. at 833, 114 S.Ct. at 2560. Not all direct contempts can 

be punished summarily; because serious con tempts are criminal, they must be tried before a jury, even if direct. Bloom, 391 U.S. at I 98, 

88 S.Ct. at 1480. 

117 Canada Evidence Act 1985, s.46 speaks of a witness giving evidence by video-link as being in the "virtual presence" of the court. 

118 One old case held that contempt occurs in the presence of the court when it is committed within the "ocular view" of the court. 
People v. McDonald, 233 lll. App. 389 (lll. App. lst Dist. 1924). 

119 This is one of the hallmarks of the distinction between direct and indirect contempt. See, e.g., Bloom v. illinois, 391 U.S. 194. 204, 

88 S.Ct. 1477, 1483 (1968) ("Before the 19!h century was out, a distinction had been carefully drawn between comempts occurring 

within the view of the court, for which a hearing and formal presentation of evidence were dispensed with, and al l other contempts where 
more normal adversary procedures were required.") 
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[*229] Even if not direct, it is clearly indirect contempt, even though committed in another 
country. 120 

The main practical problem lies not in determining whether contempt has been committed, but 
in finding some effective means of sanctioning the witness's contempt if it does occur. It seems 
inconceivable that the court could order extra-territorial sanctions without some cooperation on 
the part of the country where the witness's contempt occurred, a possibility that will shortly 
be considered in more detail. The court could order sanctions within its own territory that 
would take effect if the witness were later to enter that territory, but the impact of that threat 
on the witness would necessarily be muted, much less than the threat of immediate sanction 
that faces a witness physically present before the court. As a result, the probative force of the 
witness's testimony may be lessened. Indeed, some commentators have argued that evidence 
given by video-link must always be regarded as hearsay because of considerations such as 
these. 121 This seems too hasty and extreme a conclusion. 122 More suitably pragmatic was the 
attitude expressed by the Alberta Court of Queen's Bench in R. v. Dix: 123 

It is true that difficulties may be encountered if the witness fails to answer proper questions or 
is otherwise uncooperative . .. In my view, the fact that such difficulties might arise is not a 
principled reason to refuse this application in the circumstances of this case. If difficulties do 
arise, they can be met during the course of the evidence. As an extreme example, the evidence 
could be considered of no weight or the procedure could be discontinued. 

The problem of enforcement and the related problem of probative force could both be 
overcome if the witness's refusal to answer were to amount to contempt by the law of the 
country where the evidence is given. This cannot be achieved quite as easily as making a 
deliberately false answer amount to perjury in the country where the answer [*230] is given. 
By refusing to answer the foreign court's questions, the witness does not act in contempt of any 
of the courts in the country where the refusal occurs. Even if the oath is administered to the 
witness by a local judicial official, it is by no means clear that a refusal to answer would 
amount to contempt, given that no judicial proceedings are taking place before that official. 
Although contempt is usually regarded as part of the court's inherent power, legislation is the 
only sure way of making a refusal to answer amount to contempt in the country where it takes 
place. Again, the Canadian legislation provides an example of how this might be done. Section 
50(1.2) of the Canada Evidence Act 1985 provides: 

120 See, e.g., Blackmer v. U.S., 284 U.S. 421, 52 S.Ct. 252 (1932) (refusal to comply with U.S. subpoena abroad amounted to 
contempt); U.S. v. Thompson, 3 19 F. 2d 665 (2d Cir. 1963) (same). 

121 Martin Dockray, Evidence by Television, 109 Law Q. Rev. 561 , 563 (1992). 

122 Cross on Evidence§ 13270 n.15 (John D. Heydon ed .• Sth Aust. cd. 1996) rightly says that Dockray's view (supra note 121) "cannot 
be correct." See also Butera v. D.P.P. (Vic.) (1987) 164 C.L.R. 180, 186; B v. Dentists Disciplinary Tribunal [1994] 1 N.Z.L.R. 95, 109. 

123 224 A.R. SO, 54 ( 1998, Alta.). See also Lamesa Holdings, B. V. v. Commissioner for Taxation, unreported, Fed. Ct. Austl., Sackville, 
J., 30 July 1998, cited in Nygh & Davies, supra note 92, at 316 n.85 (video-link may be appropriate even when witness's credibility is 
likely to be challenged but all depends on circumstances of the case). 
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When a party or witness gives evidence under subsection 46(2) [which provides for evidence 
to be given in Canada by video-link in the "virtual presence" of a court outside Canada], the 
Canadian law relating to contempt of court applies with respect to a refusal by the party or 
witness to answer a question ... as ordered under that subsection by the court or judge. 

If a refusal to answer does constitute contempt by the law of the place where it takes place, then 
there is the possibility of concurrent jurisdiction, because that refusal probably constitutes 
contempt in the place where the court sits, as well. The overlap should not cause any problems 
in practice,. though, as the court receiving the evidence should presumably be satisfied if the 
contempt is sanctioned by the country where the witness gives the evidence, and should take 
action itself only if the other country declines to do so. 124 

More difficult questions arise if the witness invokes a privilege to justify a refusal to answer. 
Which country's laws should govern the availability of that privilege: those of the country in 
which the court sits, or those of the country where the witness gives the evidence? Consider, 
for example, the case of a journalist in Los Angeles, California, giving sworn testimony by 
video-link in proceedings before the High Court of Justice in London. The journalist is asked 
to reveal the source of information she used to write a particular story, but she refuses to do 
so. Under English law, that refusal would amount to contempt of court, as there is no privilege 
protecting journalists from disclosing their sources of information in court proceedings. 125 

Under California law, however, the journalist could not be adjudged in contempt for refusing -
to disclose her source. 126 Should the English [*231] court hold the journalist in contempt or 
should it recognize the witness's Californian right to refuse to answer? 

The Hague Evidence Convention has a ready answer to this question in the context of 
examination of a witness pursuant to a letter of request. Article 11 provides that the witness 
may refuse to give evidence if she has a privilege to do so either under the law of the country 
where she is testifying or under the law of the country where the court making the request sits. 
127 Thus, if our Californian witness were giving evidence to a Californian judge in Los Angeles 
pursuant to a letter of request from the court in London, she would most probably be entitled 

124 See supra notes 99 and I 00 and accompanying text. 

12 5 A.-G. v. Mulholland, [ 1963J 2 Q.B. 477 (C.A.). The position is the same in Australia: see McGuinness v. A.-G. (Vic.) (1940) 63 
C.L.R. 73; Independent Commission Against Corruption v. Cornwall (1993) 38 N.S.W.L.R. 207. 

126 Cal. Evid. Code §1070 (1995), generally known as the "journalist's shield law." Strictly speaking, this provision does not create 
a privilege but merely an immunity from being adjudged in contempt. See Delaney v. Superior Court, 789 P. 2d 934, 939 n.6 (Cal. 1990). 
Thus, § 1070 does not prevent the use of other sanctions for refusal of a journalist to make discovery when he ol' she is a party to a civil 
proceeding, for example. However, journalists do enjoy qualified privilege under California law in these circumstances as well. Mitchell 
v. Superior Court, 690 P. 2d 625 (Cal. 1984). 

127 Hague Evidence Convention, supra note 5, art. I I. The privilege by the law of the requesting country (i.e., the country where the 
court sits) is available only if it has been specified in the letter of request or has been confirmed by the requesting authority at the instance 
of the requested authority. Id., art. I I (b). 
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to refuse to answer. 128 That certainly seems to be the most desirable outcome, 129 and any 
future Protocol to the Hague Evidence Convention dealing with video-or audio-linked 
testimony should extend art. 11 to give the same protection to witnesses giving testimony by 
video or audio link. 

Until that happens, however, the availability of privileges must be governed by the private 
international law of the court receiving the evidence. The general rule in common law 
countries is that the lex fori governs questions about evidence. 1 30 Academic commentators 
generally take the view that, in the absence of some relevant statutory provision, questions of 
compellability and privilege fall [*232] within the generalmle and so are governed by the lex 
fori. 13

t If that is so, then the High Court of Justice should regard the Californian witness in 
our example as being in contempt of court for refusing to answer the question put to her. 

Although the English court's ability to sanction the witness effectively is limited, it still seems 
undesirable that she should be exposed to the risk of being found guilty of contempt by doing 
something in California which California law expressly says does not amount to contempt. At 
the very least, the position in relation to contempt and privilege should be explained to the 
witness before she takes the oath and begins to give her video-linked testimony. A better 
solution would be for countries unilaterally to adopt a rule similar to the Hague Evidence 
Convention, article 11 , providing that a witness cannot be sanctioned for contempt for refusing 
to answer by virtue of a privilege available either by the law of the country where the testimony 
is given or by the lex fori . 132 

IV. Unwilling Witnesses 

Obviously, the only difference between willing witnesses and unwilling witnesses is m the 
need for compulsion. If an unwilling witness can be compelled to attend some place in another 

128 Assuming, of course, that the word ''privilege" in art. 11 is not to be construed strictly because, strictly speaking, the Californian 
witness docs not have a privilege to withhold information about her sources: see supra note 126. However, the fact that the Californian 
srntute provides that the witness cannot be punished for contempt for refusing to answer should surely be sufficient for the purposes of 
arl. I I. 

129 See, e.g., Kurt Riechenberg, The Recognition ofForcign Privileges in United States Discovery Proceedings, 9 Nw. J. lnl'l L. & 
Bus. 80 ( 1988) and Christopher F. Dugan, Foreign Privileges in U.S. Litigation, 5 J. lnt' l L. & Prac. 33 (1996), both arguing for the 
recognition of foreign privileges in the similar context of refusal to comply wi th U.S. discovery requests. 

130 Australia: John Pfeiffer Pty Ltd v. Rogerson (2000) 203 C.L.R. 503, 542. U.K.: Bain v. Whitehaven & Furness Junction Rly Co. 
(1850) H.L.C. 1, 19; 10 E.R. I , 8; Korner v. Witkowitzer, Ll950] 2 Q.B. 128, 162-63; In the Estate of Fuld, Deed. (No.3), [19681 P. 
675, 694-95; 1 Albert V. Dicey & John H.C. Morris, The Conflict of Laws, p. 157, Rule 17 (Lawrence Collins ct al. eds., 13th ed. 2000). 
U.S.: Sociele Intemationalc Pour Participations Industrielles et Commerciales, S.A. v. Brownell, 357 U.S. 197, 213, 78 S.Ct. 1087, 1096 
( 1958); Boersma v. Amoco QjJ Co., 658 N.E.2d 1173, 11 75, I I 81 (Ill. App. I Dist. 1995); Restatement (Second) of Conflict of Laws 
§127 (1971). 

U l I Dicey & Morris, supra note J 30, p. 166, para. 7-024; Adrian Briggs, The Conflict of Laws 34 (2002). 

132 In the Uniled Kingdom, the Hague Evidence Cpnvention approach (privi lege under either law: see supra text accompanying note 
127) is applied whenever teslimony is taken in the U.K. pursuanl to a letter of request, whether or not that request wa~ sent from a 
Convention country. Evidence (Proceedings in Other Jurisdictions) Act 1975, s. 3(1)(b). However, that statute does not apply to cbe 
situation where evidence is given by video-Unk from or to Lhe U.K. 
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country from which a transmission of his or her testimony or deposition can be sent, then his 
or her evidence can be taken from that remote location in the same way as that used for willing 
witnesses. A federal court may issue a subpoena requiring the appearance of a U.S. citizen or 
resident who is in a foreign country, 133 and refusal to obey that subpoena constitutes contempt 
of court, 134 but the court has no subpoena powers over foreign citizens in foreign countries. 
135 Thus, if the witness is a foreigner, a U.S. court must ask for assistance from the courts in 
the foreign country to compel him or her to appear in a place from which the U.S. court can 
take that evidence by video or audio link. 

[*233] Unfortunately, such a request can probably not be made under the Hague Evidence 
Convention in its existing form. Article 10 provides that in executing a Letter of Request under 
the Convention, the requested authority shalt apply the same methods of compulsion in the 
same way as it would in an equivalent domestic matter. 136 Article 1 provides that a Letter of 
Request may be sent to request the competent authority to obtain evidence'' or to perform some 
other judicial act," 137 but it goes on to provide that: 

The expression "other judicial act" does not cover the service of judicial documents or the 
issuance of any process by which .. . orders are executed or enforced ... 

It seems likely that a subpoena would amount to a "judicial document" or a "process" for the 
execution or enforcement of an order. 138 "Other judicial acts" of this kind are excluded from 
the Hague Evidence Convention because they fall within the purview of another convention, 
the Hague Service Convention. 139 The Hague Service Convention merely facilitates service 
abroad of "a judicial or extrajudicial document"; 140 it does not confer any powers on 

133 28 U.S.C. § 1783. 

134 Blackmer v. U.S., 284 U.S. 421, 52 S.Ct. 252 (1932); U.S. v. Thompson, 319 F. 2d 665 (2d Cir. 1963). 

135 Gillars v. U.S., 182 F.2d 962, 978 (D.C. Cir. 1950); Aic Thrbine Technology, Inc. v. Alias Copco, A.B., 217 F.R.D. 545,546 (S.D. 
Fla. 2003), affd 410 F.3d 701 (Fed. Cir. 2005). 

136 Hague Evidence Convention, supra note 5, art. lO. 

137 Id. , art. l. There is very little authority on the interpretation of "other judicial act." The Special Commission Report in 1989 
described a request by Canada for the experience of other jurisdictions in interpreting the expression "other judicial act" in art. 1, and 
gave the brief reply: '"other judicial act' referred to any act which had legal effect. An example might be the need to obtain an official 
consent to a marriage from a party residing abroad." Hague Conference on Private International Law: Special Commission Report on 
the Operation of the Hague Service Convention and the Hague Evidence Convention, 28 I.L.M. 1556, 1566-67 (1989). 

138 There was unanimous agreement at the Hague that the broad and all-inclusive term "other judicial act" should be restricted to 
exclude service of documents and enforcement of judgments, which were the subject of separate draft Conventions, and also provisional 
and protective measures such as injunctions, restraining orders, forced sales and receiverships, since they involve the discretion of the 
court having jurisdiction over the person. See Philip W. Amram, Explanatory Report, in Hague Conference on Private International Law: 
Practical Handbook on the Operation of the Hague Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or 
Commercial Matters 20, 21-22 (1985). Subpoenas would seem to be related to the latter group. 

139 Convention on Service Abroad of Judjcial and Extrajudicial Document.~ in Civil or Commercial Matters, Nov. 16, 1965, 20 U.S.T. 
361, T.I.A.S. 6638 (hereafter Hague Service Convention). The Hague Service Convention is available at http://bcch.c-vision.nl/indcx 
en.php?act=conventions.text&cid=l7 (last visited July 7, 2006). 

140 Hague Service Convention, supra note 139, art. 1. 
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Contracting States that they would not already have by their own law. If a court has power to 
issue a "judicial documenr' under its own domestic law, the Hague Service Convention enables 
that document to be served abroad in other Convention countries. 141 However, if the court 
does not have power to issue a "judicial document," nothing in the Hague [*234] Service 
Convention confers that power. Because U.S. courts do not have power under U.S. law to issue 
subpoenas to foreign nationals in foreign countries, 142 there can be no document to be served 
abroad under the Hague Service Convention. 

Because the Hague Evidence Convention does not apply to "the service of judicial documents," 
it cannot be used as the vehicle for requesting a foreign court to subpoena an unwilling witness 
unless that court is also asked to take the witness's evidence. The requesting court in one 
Convention country cannot send a Letter of Request to the competent authority in another 
Convention country, asking it merely to subpoena an unwilling witness to attend for 
examination via video or audio link. 

The Hague Evidence Convention should be amended to enable this result to be achieved. The 
required change is purely textual, because it is clear from art. 1 o· that the parties to the 
Convention have no philosophical or conceptual objection to the use of compulsion by the 
executing country to assist the process of the requesting court. All that is needed is to make it 
clear in art. 1 that a subpoena compelling the attendance of an unwilling witness is a "judicial 
act" for which a Letter of Request may be sent. 

Until these amendments are made, all that can be done is for countries - even Convention 
countries - to send letters rogatory outside the Convention framework, seeking assistance to 
compel the attendance of the unwilling witn~ss, and to hope that the receiving country is 
will ing and able to implement a request to subpoena the attendance of a witness to give 
video-or audio-linked testimony to a court in another country. Once again, Canada seems to 
have made appropriate provision to cover this situation (perhaps because it is not party to the 
Hague Evidence Convention). Section 700.1(1) of the Canadian Criminal Code provides: 

If a person is to give evidence under . .. subsection 46(2) of the Canada Evidence Act [which 
provides for evidence to be given in Canada by video-link in the "virtual presence" of a court 
outside Canada] . .. at a place within the jurisdiction of a court ... where the technology is 
available, a subpoena shall be issued out of the court to order the person to give that evidence 
at such a place. 

The use of letters rogatory is unavoidable in the case of unwilling witnesses, because few 
countries, if any, would be prepared to allow the courts of another country to exercise direct 
powers of compulsion within their territory. Nevertheless, requesting a foreign country to 
subpoena a witness to give video-or audio-linked evidence is still [*235] preferable to 

141 See generally Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 108 S.Ct. 2104 (1988). 

142 See supra note 135 and accompanying text. 
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requesting that country's judicial authorities to examine the witness themselves. Although the 
letter rogatory procedure is equally slow and cumbersome in both cases, the end result is 
markedly different. Video-or audio-linked testimony or deposition allows the witness to be 
examined in sight of the court, with the opportunity to make some assessment of his or her 
demeanor and to change the flow of questions in the light of his or her responses. 143 In 
contrast, a letter rogatory requesting the judicial authorities in the foreign country to take the 
witness's evidence on behalf of the requesting court produces merely a written account of the 
witness's responses to a fixed list of questions stipulated in advance. 144 

V. Impact on Jurisdictional and Venue Questions 

Increasingly, private international law issues arise in the context of a challenge to jurisdiction 
or venue, rather than during a trial of the merits of the case. 145 It might seem at first sight that 
new techniques and procedures for taking evidence could only be relevant at the trial stage of 
proceedings, but that is not so. Ease of access to the evidence of witnesses is one of the factors 
taken into account by most courts when they are considering an application for stay or 
dismissal of proceedings on forum non conveniens grounds. 146 If key witnesses are in another 
country, the court may be more inclined to stay or dismiss the action if it takes the view that 
hearing their evidence will be costly or inconvenient. 147 That attitude may have been 
appropriate when travel was costly and the cumbersome procedures of the Hague [*236] 
Evidence Convention provided the only alternative, but it is rapidly becoming anachronistic. 
148 The easier it becomes to take evidence directly by video or audio link to witnesses in 
foreign countries, or by remotely-transmitted deposition, the less impact the factor of 
availability of witnesses should have on the question whether a court should exercise 
jurisdiction. 

143 Nancy Gertner, Videoconferencing: Learning Through Screens, 12 Wm. & Mary Bill Rts. J. 769, 775 (2004) ("fVideo-conferencing] 

epables an off-site witness to testify 'Jive' during a trial, to be examined in real time by the lawyers, with the trial judge presiding, in 
front of lhe jury."). 

144 In its present form, the Hague Evidence Convention suggests (but does not require) that the Letter of Request should specify "the 

questions to be put lo the persons to be examined or a statement of the subject-matter about which they are to be examined." Hague 

Evidence Convention, supra note 5, art. 3(f). For an example of a litigant asking for depositions to be taken even after a foreign court 

had taken evidence under the Hague Convention, see Minebea Co. Ltd v. Papst, 370 F.Supp.2d 302 (D.C.D.C. 2005). 

145 See, e.g., Briggs, supra note 131, at v: "When the world loses its fascination with jurisdictional issues- something it shows no sign 

of doing any day soon- it will be lime to write a different book; but the broad issue of jurisdiction is where loday's litigators focus their 

attention." 

146 U.S.: Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 843 (1947) (listing factors, including "the relative ease of access 

to sources of proof; availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, 

witnesses"); U.K.: Spiliada Madtime Corp. v. Cansulex Ltd ll987] A.C. 460, 478 (Lord Goff) ("Connecting factors ... will include ... 
factors affecting convenience or expense (such as availability of witnesses) ... ");Australia: Voth v. Manildra Flour Mills Pty Ltd (1990) 

171 C.L.R. 538, 565 (adopting "connecting factors" stated by Lord Goff in Spiliada, despite rejecting Spj)jada test for burden of 

persuasion). 

147 See, e.g., Alfadda v. Fenn, 159 F. 3d 41, 47 (2d Cir. 1998) (comparing cost of French witnesses appearing in French or Saudi 

Arabian court with cost of bringing them to U.S.); Ravelo Monegro v. Rosa, 211 F. 3d 509, 514 (9th Cir. 2000) (comparing cost of taking 
U.S. witnesses to Dominican Republic with cost of bringing Dominican witnesses to U.S.). 

14 8 See Martin Davies, Time to Restate the Federal Forum Non Conveniens Analysis, 77 TuJ. L. Rev. 309 (2003). 
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In the past few years, there have been signs that judicial attitudes are changing. It is no longer 
unusual to see a court taking into account the possibility of taking evidence by video or audio 
link when considering an application for forum non conveniens dismissal 149 or venue transfer. 
150 Although the possibility of bearing evidence remotely does not always persuade the court 
to keep the case, by any means, the very fact that the factor is now routinely taken into account 
shows how the new technology affects jurisdictional and venue inquiries. LSI 

VI. Conclusion 

It is trite but true to observe that technological change often outpaces the ability of the Ia~ to 
keep up with it. Although some countries have made provision in their domestic law for 
evidence to be [*237] taken using video-or audio-linking technology, the very fact that the 
technology provides a link between countries demands a cooperative solution for international 
c.ases. Without cooperation on such matters as perjury, contempt and privileges, the probative 
force of evidence taken remotely from a witness in a foreign country may be less than that of 
evidence given by witnesses who are physically present in court. We have seen that some 
countries have implemented the kind of reforms that are called for by this need for cooperation, 
Canada and Australia being notable examples. Even so, the ideal solution is not unilateral 
national action, however well crafted, but an internationally uniform treatment. If the Hague 
Evidence Convention is not amended by Protocol to produce that internationally uniform 
result, it will slowly but surely become a dead letter, at least so far as the evidence of witnesses 
is concerned. There will be an international renaissance of the Aerospatiale attitude, and the 
Convention procedures will simply be ignored in favor of the cheaper, speedier and far more 
effective alternative provided by the new technology. 
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Proposed Rule 1 :24 Receiving Testimony from outside the Courtroom 

A. Upon motion, and for good cause shown, the court may, in its discretion and on 
such terms as it shall direct, permit testimony in a civil trial by a party or witness 
in open court by contemporaneous transmission from a different location by 
electronic audio or video communication system meeting the standards set forth in 
subsection B of§ 19.2-3 .1. 

B. The judge presiding at the trial, or the clerk or deputy clerk in the presence of and 
at the direction of the judge, may administer an oath or affirmation to the party or 
witness so testifying, wherever the party or witness may be. 

Sources: Code§§ 8.01-405, 17.1-513.2, 19.2-3.l(B); Fed. R. Civ. P. 43(a). 

J 
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COM:MENTS 

Your scrivener recommends placement of any rule in Part One as it could then be 
available for the District Courts. Part Three only applies to the Circuit Courts. Your 
scrivener does not believe placement in Part Two is appropriate as the proposal has 
nothing to do with relevance, privilege, opinion, hearsay, etc., but only concerns how 
testimony is to be received. Thus it should not be subject to§ 8.01-3(E). 

A motion should be required so opposing counsel and the court are not surprised. 
Furthermore, many courthouses may not have the equipment necessary to allow remote 
testimony. 

Your scrivener does not believe it wise or practical to attempt to address by rule 
all of the unknowns and difficulties that will arise with remote testimony, e.g., showing 
exhibits to witnesses, the ability of witnesses, parties, and the jury to see each other, and 
the differing layouts of courtrooms, thus I have added "on such terms as it shall direct." 

Your scrivener has included testimony by a party in the proposal. It is unlikely 
counsel will want to have his client testifY out of the presence of the judge or jury in a 
case of significance, but it could occur, and it likely will occur with prose parties. 

Your scrivener does not pretend to know how to determine if§ 19.2-3.l(B)(3) is 
satisfied, but if the General Assembly requires it for hearings, we cannot have a looser 
standard for trials. 

To the best of your scrivener's knowledge, a Virginia court cannot compel in court 
testimony by an out-of-state witness in a civil trial. Thus any witness testifying remotely 
and out-of-state wilf be doing so voluntarily. Thus a Virginia judge or clerk ought to be 
able to administer an oath or affirmation to the witness. Given the rarity of perjury 
prosecutions for testimony in civil trials, jurisdiction and venue of possible perjury 
prosecutions shoul~ be left for another day. 
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