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Attachment B
TIPS from the Trenches

The first set of tips was used originally in a 2010 program Jeanne Franklin and Larry Hoover, Jr
created for lawyers of the Alexandria Bar Association about need and ways to arrange for use of
ADR on behalf of clients. The second set includes communications ideas originally developed for
mediation training by Jeanne Franklin, customized for health lawyers trying to bring clients into
early dispute resolution. They can be useful for lawyers when working with clients generally to
strategize about goals and objectives and when working in a negotiation or mediation process.

First Set: Practice Pointers in view of the VRPC concerning ADR
1. Evaluate dispute resolution options (pros/cons/characteristics) in
light of client needs and interests
2. No question is a dumb one! If not comfortably familiar with
particular dispute resolution processes and their attributes, make
a plan to find out more about them, e.g., speak with colleagues,
study CLE materials, consult with neutrals for their advice
3. Beware: what if your advice as to preferred process is actually
because it is the one you happen to know well and you don’t
know much about the others?
4. Bear in mind that processes can be shaped to fit needs.
Mediation is NOT one-size-fits-all. Its practice varies depending
upon the neutral, and expressed needs of the situation.
5. As part of evaluation of ADR, consider optimal timing for its
use. Early intervention is gaining recognition as preferable for
mediation or facilitation in many instances. Why?
6. Be prepared to discuss with the client any reasons for client
resistance. “Enlightened leadership.”
7. Be prepared to speak persuasively and collaboratively with
opposing counsel to create access to a dispute resolution process
and to shape it. Consider sources of attorney resistance and
work with other side to avail clients of the best forum for your
client’s situation. Remember the ACTL Pretrial and Trial Code
of Conduct (2009).

8. Running into trouble with opposing counsel about details of the
process to be used (e.g. timing, location, selection of neutral,
limits on discovery)? This might occur when you are not
operating under a contract ADR provision that has set forth such
details or that calls for application of particular rules of
procedure of an administering service. If getting stuck at such
point, what does that tell you? Consider facilitation for
establishing the process? Does your firm have a “settlement
counsel” or “coach”?
9. Pick your neutral carefully – tips for selecting a mediator may be
republished by the Joint ADR Committee. (A handout of tips
was included in the Well Tailored ADR 2009 and 2010
programs).
10.Consider how much discovery/information you need to settle (as
opposed to in order to try the case). This is a timing issue as well
as a process issue.

Second Set:
Some Thoughts and Considerations for Lawyers and Clients
Jeanne F. Franklin, Esq.
In General:
 Less is More - we don’t have to say it all or at least all at once
 Think before you burn your bridges
 Put that letter in the drawer before sending
 Things said or done in anger often feel good but rarely work out
well in the long run (“I really told him!” Un huh…and then
what…?)
 Flip the ABCs (i.e. beware your assumptions) See below
Regarding the problem before us:
 [Remember the joy of deflecting – breathe - step back – bring it back
down]
 How do we think the other person will perceive what we say and
how we say it?
 What’s the desired effect?
 What might it cause them to do? Turn away?
 Can you think of one good thing you respect or appreciate about the
other? Is that worth something to you? Are you willing to say it out
loud?
 What might the other person really like to hear?
 What would you (I) like the other person to be able to say about you
(me)?
 What would you like someone else to do for you? (i.e., how would
you like to be treated?)

 Testing questions: How does it benefit you to …….(do or say or insist
upon)?
 What is to be lost by…….?
 What would you like your life to look like in one year? Two years?
What effect does this conflict and how we handle it have on that
coming about?
 Are we part of something else (a specific community)? How is this
matter and how we handle it affecting the larger community?
 Can we agree to minimize losses – real and potential – as we work
though this?
We’re Stuck
 Let’s remember and return to our initial idea – we’ll work together
to work something out
 [That] is talking about the past and about how we got here. Let’s
focus for now on the future – avoid getting stuck in the “retread”
(Assuming there has been sufficient review of the past) (from John
Settle)
 If we can’t seem to get out of hashing over the past what does that
tell us? Is there something else we need to do? Can we address it
differently - constructively?
Hope
 Solutions do tend to build on themselves; one or two smaller
breakthroughs can open the way to other understanding or
agreement in the future
 People often act differently, even if subtly, once they’ve worked
hard and reached some agreement – Honest! Be open to it.
 What’s your wisdom?

Don’t Forget to Flip the ABCs – Dealing with Assumptions and Other
Unhelpful Thinking
We all sometimes get stuck and play the same message in our heads over and
over, reinforcing our opinions and inhibiting open minded inquiry and learning.
Sometimes we don’t even know that is what we are doing, and perhaps it is
especially true when we are upset about the matter in which we are involved.
These are often the ABCs of fatigued, rigid, or unproductive thinking:
A ssumptions
B lame
C riticism
To break this unhelpful thought pattern, try “flipping the ABCs:”
C huck the assumptions, at least momentarily, and check out facts and
perceptions
B egin to reframe, redefine the situation
A cknowledge other facts, perspectives or possibilities
See what “flipping the ABCs” allows you to achieve in terms of fresh
thinking.

