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Virginia Mediator Certification
and Civil Immunity
By Donita M. King, CMG Collaborative Law Offices, PLC

S

ection 8.01-581.23 of the Virginia Code entitled “Civil Immunity” states:

“When a mediation is provided by
a mediator who is certified pursuant to
guidelines promulgated by the Judicial
Council of Virginia, or who is trained
and serves as a mediator through the
statewide mediation program established pursuant to Section 2.2-1202.1,
then that mediator, mediation programs
for which that mediator is providing
services, and a mediator co-mediating
with that mediator, shall be immune
from civil liability for, or resulting
from, any act or omission done or
made while engaged in efforts to assist
or conduct a mediation, unless the act
or omission was made or done in bad
faith, with malicious intent or in a manner exhibiting a willful, wanton disregard of the rights, safety or property of
another. This language is not intended
to abrogate any other immunity that
may be applicable to a mediator.”
Many attorneys and mediators
overlook the “or” in the second line,
reading it as “and.” This leads to the
erroneous conclusion that certified mediators enjoy civil immunity only in
connection with court referred mediations. Section 2.2-1202.1, referenced in
the statute, pertains to the state agencies’ internal employment dispute resolution program. The “or” makes it clear
that a mediator certified by guidelines
promulgated by the Judicial Council
of Virginia – a Virginia certified mediator – is accorded the same immunity
benefit as mediators trained to provide
services in the State’s administrative
programs. Further, a close reading of
the statute finds nothing to restrict the
immunity to court-referred cases.

Still other lawyers and non-certified mediators are unaware that the
civil immunity statute exists. Among
mediators familiar with it, few (certified or non-certified) understand that
the immunity extends to the mediation program under which the certified
mediator provides services, as well as

Extra protection for
the lawyer-mediator,
protection extended
to a co-mediator, and
protection for any
program in which a
lawyer-mediator might
want to participate
as a paid mediator or
pro bono are all good
reasons to go the
extra mile to obtain
and retain mediator
certification.
any co-mediator of the certified mediator. While a non-certified mediator can
contract for immunity to a limited extent, it is easy to imagine circumstances
where a dissatisfied client might be inclined to attack the mediation contract.
A mediation client might feel a lawyermediator violated neutrality because of
the way he or she discussed applicable
law in the mediation; or that the lawyer-mediator gave the other party legal
advice if the law favored the other party. If the very contract that established
the mediator’s immunity is called into

question, so might be the provision imparting immunity in that particular circumstance.
Civil immunity under law affords
the certified mediator greater protection than contractual immunity. Professional liability insurers consider civil
immunity under law in underwriting
the risk. It reduces the likelihood that
the insurer will be called upon to defend an action against the mediator
by one of the mediation clients; much
less pay out even a small amount for
liability. Since it only takes one case to
cause problems and if that one can be
avoided, in addition to establishing a
new, complimentary skill set for one’s
legal practice, why not? Extra protection for the lawyer-mediator, protection
extended to a co-mediator (who may be
a subject matter expert that could assist
is particular cases), and protection for
any program in which a lawyer-mediator might want to participate as a paid
mediator or pro bono, are all good reasons to go the extra mile to obtain and
retain mediator certification.
Virginia mediator certification benefits lawyer-mediators in other ways.
As a long time mediator mentor, I
have often observed how difficult it is
for lawyers to get out of “acting like a
lawyer” when they are initially trained
in mediation. They believe they are
demonstrating neutrality, and only facilitating the parties’ communications
to enable them to arrive at resolution.
However, they are often much more
directive than facilitative, display behavior that is subtlety authoritarian and
have difficulty discerning the difference between giving legal information
and legal advice. These actions can apContinued on page 8
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pear anything but neutral. For the most
part, lawyer mentees are genuinely unaware that they have not altered their
behavior until the mentor points it out.
The mentor works with them to develop actions and behaviors more conducive to maintaining the appearance of
neutrality and facilitating resolution.
The certification process provides the
mentee one-on-one practical guidance
from a seasoned mediator mentor,
which supports development of strong
facilitation skills. When the mentor is
satisfied the mentee is ready to mediate
independently and provides evaluation
information to substantiate this to the
Division of Dispute Resolution Services,1 the mentee achieves mediator
certification.
As a form of credentialing, certification lends a degree of confidence
to the public and potential clients. It
demonstrates that the professional
has completed a minimum amount of
training and is bound by mediation
standards of practice and ethics in addition to the lawyers’ Rules of Professional Conduct. There is a movement
both nationally and internationally
to have standards for mediators. Opting for the non-certification path as a
professional mediator could impair the
perception of professionalism in the
mediation field going forward.
1. Dispute Resolution Services is a division
of the Office of the Executive Secretary of
the Supreme Court of Virginia. Among other
things, it administers the mediator certification guidelines promulgated by the Judicial
Council of Virginia.
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O

n September 30, 2014, the
Joint ADR Committee offered
its first CLE webinar. The program was approved for 1 MCLE Credit
(Ethics) and 0.5 hour of General and
0.5 hour of Ethics CME Credit. Frank
Morrison, Esq., and Kimberly Fauss,
Esq., presented "Challenging Ethical
Questions in Negotiation: Informed
Consent and Disclosures for Advocates
and Neutrals."
The presenters guided the webinar
participants through various hypotheticals, which explored ethical requirements for lawyers and mediators on
issues relating to confidentiality and
disclosure when providing information
about the choice of process for negotiation. The foundation of the webinar was the premise that negotiations
are shaped by the choices that clients
make. The presenters explained that oftentimes lawyers make these decisions
implicitly for their clients based on an
assessment of client goals, ability, and/
or willingness to participate in the negotiation. But they emphasized that the
ethics of practice, whether as a lawyer
or a mediator, requires making these
implicit assumptions explicit. After all,
information-sharing and the manner in
which counsel and mediators interact
with one another often carry critical
implications.
Through the use of scenarios, the
presenters demonstrated that too much
caution about sharing information may
have a chilling effect upon the entire
process and other instances. They also
demonstrated how not enough caution
relating to disclosure may place a client
in jeopardy when confidential issues
are disclosed. Throughout the series of
hypotheticals, the presenters initiated a
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highly insightful conversation regarding the ethical obligations of lawyers
and mediators on issues such as scope
of representation, confidentiality of
information, degree of disclosure, and
the duty to assess process choices as
the facts and complex scenarios evolve.
The webinar provided an outstanding
overview of the importance of identifying key pieces of information that impact the proper choice for negotiation
for participants, which will benefit all
in both the short- and long term.
Frank Morrison frequently lectures, leads training and writes about
mediation and collaborative practice
and family law. He is a partner at Phillips, Morrison, Johnson & Ferrell in
Lynchburg. In addition to being a current member of the Joint ADR Committee, he has served as its chair and
has led the VBA Domestic Relations
Section Council.
Kimberly Fauss practices collaborative law and mediation exclusively. She is based in Richmond at New
Growth Ventures LLC and serves on
the faculty of the Collaborative Practice Training Institute. Fauss serves on
the Board of Directors of the International Academy of Collaborative Professionals and on the Joint ADR Committee Council.

