Monica T. Monday
Monday@gentrylocke.com
P: (540) 983-9405
F: (540) 983-9400

September 8, 2015

Via E-mail: emmert@virginia-appeals.com
L. Steven Emmert, Esq.
Sykes, Bourdon, Ahern & Levy, P.C.
Pembroke Office Park – Building One
281 Independence Boulevard
Fifth Floor
Virginia Beach, Virginia 23462-2989
Re:

Boyd-Graves Study Committee
Entered orders not mailed to counsel or parties

Dear Steve:
This study committee is composed of George A. Somerville, Judge Everett A. Martin, Jonathan
T. Blank, Philip C. Coulter, Wyatt B. Durrette, and Monica T. Monday. Our study benefitted
from the full participation and healthy discussion of this group.
Our committee was charged with studying whether there needs to be a legislative fix where a
clerk’s office does not mail a copy of a final order to counsel or where the sending of final orders
to counsel or the parties is otherwise delayed. The issue in question arose in Virginia Beach
where a circuit court judge struck language in a proposed order that would have instructed the
clerk to certify a copy of the order to counsel of record. As a result, the final order was not
mailed to the out-of-town counsel, and the period to file post-trial motions and to note the appeal
began to run without his knowledge.
We have learned that the Virginia Beach Clerk's Office has had a policy for many years not to
mail orders to attorneys unless a self-addressed stamped envelope is provided to the clerk. We
understand that this policy is designed to save money on postage. The policy is apparently well
known among local lawyers, and the Clerk's Office has courthouse mail boxes for attorneys in
which entered orders are placed.
We are not sure how widespread this practice is around the Commonwealth, but there are at least
some clerks’ offices with the same policy, ie, copies of orders will not be mailed as a matter of
course.
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The problem with what happened in Virginia Beach is obvious. A party or counsel might lose
the right to file post-trial motions (21-day period under Rule 1:1) or to file a notice of appeal (30day period under Rule 5:9 for the Supreme Court of Virginia and Rule 5A:6 for the Court of
Appeals of Virginia) because he does not know that the final order has been entered. The
situation was, of course, further complicated by the Judge’s action in striking the certification
language.
We have considered the relief available under Virginia Code § 8.01-428(C). It contemplates that
counsel must exercise due diligence to obtain a copy of a final order, and provides a 60-day
window to seek relief from such order if a party is not notified of it “by any means.” It provides:
C. Failure to notify party or counsel of final order. – If counsel, or a party not
represented by counsel, who is not in default in a circuit court is not notified by
any means of the entry of a final order and the circuit court is satisfied that such
lack of notice (i) did not result from a failure to exercise due diligence on the part
of that party and (ii) denied that party an opportunity to pursue post-trial relief in
the circuit court or to file an appeal therefrom, the circuit court may, within 60
days of the entry of such order, modify, vacate, or suspend the order or grant the
party leave to appeal. Where the circuit court grants the party leave to appeal, the
computation of time for noting and perfecting an appeal shall run from the entry
of such order, and such order shall have no other effect.
The relief afforded under this statute certainly could apply to the situation that occurred in
Virginia Beach. Nevertheless, relief under this statute is limited: it is discretionary and does not
extend relief beyond 60 days.
More importantly, perhaps, is that it does not address the underlying concern evident with the
Virginia Beach incident – the varying practices in clerk’s offices regarding the notification to
counsel of the entry of final orders. These varying practices, if unknown to counsel, present a
dangerous trap.
Our committee has considered two different avenues to address this concern.
First, we have considered a change to the Virginia Rules that would require clerks’ offices that
do not provide certified copies of orders to send a notice to counsel or unrepresented parties at
the beginning of the case advising of this policy or practice. We believe that such a notice
imposes a minimal burden on the clerks’ offices with virtually no expense. Further, it puts the
parties on notice of the clerk’s practice, thereby shifting the burden to them to comply with that
practice.
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To gauge the potential reaction from the legislature and the court clerks, we have spoken with
Delegate Gregory Habeeb, a member of the Boyd-Graves Conference, and with John G. “Chip”
Dicks, Representative of the Virginia Clerk’s Association.
Delegate Habeeb felt that Code § 8.01-428(C) was probably sufficient to address the issue in
question, particularly if clerks not automatically sending final orders to counsel is not a
widespread practice in the Commonwealth. However, he was concerned with judges rewriting
final orders that have been drafted, signed, and objected to by the parties.
Mr. Dicks is in the process of soliciting feedback from the leadership of the Clerk’s Association,
but offered the following comments and queries, which suggest that the Clerk’s Association will
oppose such a new rule:
1. As we all know, an attorney is responsible to be knowledgeable on any local rules of
court whenever you practice in an out-of-town court. I routinely check local rules
when I handle litigation matters in courts outside my normal geographical practice
area.
2. I agree that any local rules of court should address whether certified copies of orders
will be sent or not. If local rules of court either do not address this issue or there are
no local rules of court, perhaps this is something that could be placed on the clerk’s
website?
3. I agree an attorney should not be caught in the trap of not having an opportunity to
determine whether certified copies will be mailed or not. I anticipate the clerks will
not agree that it is their responsibility to provide written notice to each counsel of
record in their jurisdiction of the Court’s policy on sending certified copies of orders.
4. Perhaps this could be addressed as a technology feature in the CCMS offered by the
Office of the Executive Secretary of the Virginia Supreme Court?
The Committee will provide further input on this matter as received from Mr. Dicks.
Second, in light of potential opposition to a new rule from the Clerk’s Association, the
Committee has also considered another possible solution – posting information on the Supreme
Court’s Rule 1:15 listing from each clerk’s office about individual practices for disseminating
court orders. Judge Martin has contacted Karl Hade about this proposal. If acceptable to the
Supreme Court, each circuit court would send a brief (one or two sentence) statement of the
manner in which it distributes final orders so it can be added to the Rule 1:15 General
Information on the Supreme Court’s website. We are awaiting feedback from the Supreme
Court on this option.
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We believe that either solution will achieve the objective of ensuring that attorneys and
unrepresented parties have access to information concerning the practices of each clerk’s offices
regarding the dissemination of court orders.

GENTRY LOCKE
/s/ Monica T. Monday
Monica T. Monday
MTM:st
cc:

The Hon. Everett A. Martin, Jr.
Jonathan T. Blank, Esquire
Philip C. Coulter, Esquire
Wyatt B. Durrette, Esquire
George A. Somerville, Esquire
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§ 8.01-243. Personal action for injury to person or property
generally; extension in actions for malpractice against health care
provider.
A. Unless otherwise provided in this section or by other statute, every action for personal
injuries, whatever the theory of recovery, and every action for damages resulting from fraud,
shall be brought within two years after the cause of action accrues.
B. Every action for injury to property, including actions by a parent or guardian of an infant
against a tort-feasor for expenses of curing or attempting to cure such infant from the result of a
personal injury or loss of services of such infant, shall be brought within five years after the
cause of action accrues. An infant's claim for medical expenses pursuant to subsection B of §
8.01-36 accruing on or after July 1, 2013, shall be governed by the applicable statute of
limitations that applies to the infant's cause of action.
C. The two-year limitations period specified in subsection A shall be extended in actions for
malpractice against a health care provider as follows:
1. In cases arising out of a foreign object having no therapeutic or diagnostic effect being left in a
patient's body, for a period of one year from the date the object is discovered or reasonably
should have been discovered;
2. In cases in which fraud, concealment or intentional misrepresentation prevented discovery of
the injury within the two-year period, for one year from the date the injury is discovered or, by
the exercise of due diligence, reasonably should have been discovered; and
3. In a claim for the negligent failure to diagnose a malignant tumor, or cancer or intracranial,
intraspinal or spinal schwannoma, for a period of one year from the date the diagnosis of a
malignant tumor, or cancer or intracranial, intraspinal or spinal schwannoma is
communicated to the patient by a health care provider, provided the health care provider's
underlying act or omission was on or after July 1, 2008. Claims under this section for the
negligent failure to diagnose a malignant tumor, or cancer or intracranial, intraspinal or
spinal schwannoma, where the health care provider's underlying act or omission occurred prior
to July 1, 2008, shall be governed by the statute of limitations that existed prior to July 1, 2008.
However, the provisions of this subsection shall not apply to extend the limitations period
beyond ten years from the date the cause of action accrues, except that the provisions of
subdivision A 2 of § 8.01-229 shall apply to toll the statute of limitations in actions brought by or
on behalf of a person under a disability.
1

D. Every action for injury to the person, whatever the theory of recovery, resulting from sexual
abuse occurring during the infancy or incapacity of the person as set forth in subdivision 6 of §
8.01-249 shall be brought within 20 years after the cause of action accrues.
E. Every action for injury to property brought by the Commonwealth against a tort-feasor for
expenses arising out of the negligent operation of a motor vehicle shall be brought within five
years after the cause of action accrues.
Code 1950, § 8-24; 1954, c. 589; 1973, c. 385; 1977, c. 617; 1986, cc. 389, 454; 1987, cc. 294,
645, 679; 2008, c. 175; 2011, cc. 617, 641; 2013, cc. 551, 689; 2014, c. 586.
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Roger W. Mullins, PLLC

Attorney & Counselor at Law
106 Church Street
P O Box 647
Tazewell, VA 24651-0647
Phone (276) 988-7566 Fax (276) 988-9174
July 31, 2015
L. Steven Emmert, Esquire
Sykes, Bourdon, Ahern & Levy, P.C.
281 Independence Boulevard
Fifth Floor
Virginia Beach, VA 23462
RE:

Report of Boyd Graves Study Committee on Punitive Damages Cap

Dear Steve:
At your request by letter dated March 13, 2015, our committee, consisting of the
Honorable D. Bouton, Judge, David Corrigan, Tracey Houck, Malcolm P. McConnell, John
McGavin, Derrick Walker and me, under took to examine whether the cap on punitive damages,
established in 1988, should be raised. Initially, The Boyd Graves Conference had commissioned
a study committee to study this issue and report to the Conference in 2011. That committee
submitted a report requesting additional time to expand its investigation to consider a more
comprehensive analysis of the issues. The Conference carried the topic over for further study.
See Excerpt from Report of the Committee in 2011, attached. In 2012, a comprehensive Report
was presented to the Conference and did not receive a consensus at the Conference. See Excerpt
from Report of the Committee in 2012, attached.
To begin our inquiry, I requested Steve Busch, Chair of the 2011 and 2012 committees,
to share the materials that his committee had amassed in its’ study. Steve promptly forwarded
those materials to us and I shared them with our committee members for review prior to our first
meeting on June 10, 2015. In addition, I requested David Corrigan to provide the committee
with an update of the Memorandum presented to the 2012 committee by Michael Baudinet, an
associate of Steve Busch in the McGuire Woods firm. An associate of David’s, Kyle Elliott, a
young lawyer in his firm, provided a memorandum with current information on changes to the
legal status of the issue in the various states. Finally, I had delegated assignments to other
committee members to investigate other sources for updates on anecdotal information related to
punitive damage litigation.
On June 10, 2015, the committee met by conference call, and the Honorable Greg
Habeeb, Delegate for the 8th District and Chair of the Civil Law Subcommittee of the Courts of
Justice Committee of the House of Delegates, joined us. Delegate Habeeb informed the
committee about the recent proposals related to the punitive damages cap as well as the general
environment related to tort law issues. We learned that there had been an informal understanding
reached not to introduce new tort proposals several years ago after activist tort litigators,
lobbyists from the insurance and business community reached a compromise that resulted in
passage of some tort related measures. Accordingly, the Chair of the Courts of Justice
Committee of the House of Delegates, Dave Albo, was likely to expect that agreement to be
respected.
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Following Delegate Habeeb’s informative assistance, we considered the 2012 Committee
report. Our committee considered the 2012 report in depth and, based upon the comments among
the members, concluded there was likely to be difficulty in achieving a consensus to support
submitting a replica of the 2012 report to the Conference. We adjourned that meeting to reflect
upon whether we could revise the 2012 report by merely proposing an increase of the cap, or
some hybrid proposal that would appeal to a consensus of our committee.
On July 2, 2015, I notified the committee that we would re-convene on July 8, 2015 to
consider whether or not we could agree to submit a report to merely increase the cap without
additional changes or to re-submit the 2012 report. The discussion began and as expected, it
became clear that the concern about the political environment was a serious deterrent to
submitting any tort proposal to the General Assembly at this time. A member suggested the
possibility of discussing an increase in the cap with a more limited protection for employers
where the incident had not been in furtherance of the business and negligent hiring was not an
issue. Upon inquiry, the members felt that proposal would be likewise untimely in the political
environment. At this point, the members felt there were no possible proposals that would likely
survive the political environment relating to tort law changes. Although the committee was in
consensus that the cap on punitive damages has a disproportional impact of the economically
challenged individuals and businesses, all agreed that any proposal to make a change to the
punitive damages cap is untimely.
The committee was quite interested in the assignment and was willing to undertake
assignments to update the information needed for a thorough consideration and discussion of the
punitive damage cap. Because of the significant work of the 2012 Committee composed of
Stephen D. Busch, Chair, Thomas G. Bell, Jr., L. B. Chandler, Jr., Professor James J. Duane,
Wyatt B. Durrette, Jr, Wiley F. Mitchell, Jr., Stephen W. Pearson and Stephen M. Sayers, we
were able to complete the study with minimal updating of related information. Thanks are due to
Delegate Greg Habeeb, who graciously met with the committee and advised us of details about
the legislative issues that will exist in the 2016 Courts of Justice process, David Cotter, who was
waiting in the wings for assisting to draft any proposal we devised and the staff of the members
who assisted in arranging meetings.
Respectfully submitted,
Roger W. Mullins, Chair
Honorable Dan R Bouton, Judge
David P. Corrigan
Tracy A. Houck
Malcolm P. McConnell
John McGavin
Derrick L. Walker
Legislative Advisor: Gregory Habeeb
Legislative Assistance: David Cotter

Attachments: Excerpts from the 2011 Report and 2012 Report
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EXCERPT FROM THE REPORT OF THE 2011 BG CONFERENCE COMMITTEE
Conclusions and Recommendations
After extensive discussions, the Committee has reached the conclusions stated below.
For each conclusion the Committee provides a specific recommendation.
1. No Allocation of Punitive Damage Awards. For the reasons explained below, the
Committee has concluded that the Commonwealth should not change current law to allow for
the allocation of any punitive award between the plaintiff and the Commonwealth of Virginia.

Recommendation 1: The Conference should not propose a statutory amendment to
Virginia Code Ann. Section 8.01-38.1, to allow for an allocation of any punitive award
between the plaintiff and the Commonwealth of Virginia or any department or political
subdivision of the Commonwealth.
2. Current Cap is Inadequate. The Committee has concluded that the deterrent effect
of the $350,000 cap, originally adopted in July of 1988, has been seriously eroded by the impact
of inflation and that, within the context of the other recommendations the Committee is making
in this report, serious consideration should be given to increasing the size of the cap. However,
in view of the important issues that have been raised during its discussion of punitive damages,
the Committee feels that it would be a mistake to consider the question of whether the cap
should be increased in the abstract, without giving more comprehensive consideration to other
substantive issues involving the award of punitive damages and other possible amendments
attendant to such an increase.

Recommendation 2: The Conference should authorize the Committee to continue its
study of whether and to what degree the Conference should propose an amendment to
§8.01-38.1 to increase the maximum allowable recovery of punitive damages. As a part
of its consideration of the cap question, and without limiting the ability of the
Committee to consider any other issues it considers relevant to an award of punitive
damages in the Commonwealth, the Committee should also be encouraged to consider
the following questions:
(a) Whether Virginia law should permit an assessment of punitive damages under any
circumstances in a civil case.
(b) If so, under what circumstances and subject to what criteria should a recovery of
punitive damages be permitted?
(c) Is the $350,000 cap too low to adequately punish willful and wanton
misconduct, or to deter others from similar actions?
(d) What economic limitations, if any, should be placed on an award of punitive
damages? If there is to be a cap, should the cap be fixed at a particular amount, or should the
limitation be based on a maximum ratio between compensatory and punitive damages?

(e) What constitutional constraints have recent decisions by the United States Supreme
Court placed on an award of punitive damages and do these constraints suggest the
need for changes to Virginia law?
(f) Should evidence of a defendant's net worth be admitted in cases in which an issue of
punitive damages is to be submitted to a jury? Inasmuch as punitive damages are not
intended compensate but instead to punish the defendant, to what degree if any, are the
Federal Sentencing Guidelines (which prohibit a jury in a criminal case from considering
the socio-economic status of the defendant) relevant to this question?
(g) In the absence of ratification or condonation, should a corporate defendant be
subject to liability for punitive damages under the doctrine of respondeat superior based
upon the misconduct of an employee who has intentionally violated the rules or
instructions of the employer, or engaged in criminal conduct allegedly causing injury or
damages to the plaintiff?
(h) To what extent should evidence of the defendant's out of state conduct be
admitted in a Virginia action for punitive damages?

EXCERPT 2012 REPORT ON PUNITIVE DAMAGES CAP
BOYD GRAVES CONFERENCE
Conclusion
As previously noted, the Committee concluded unanimously in 2011 that merely
increasing the punitive damages cap, without engaging in a broader review of issues relating to
punitive damages would very possibly perpetuate current deficiencies in Virginia law. The
conference authorized a more in depth study of punitive damages in order to position the
committee to recommend more comprehensive changes than simply to address the inequity of a
twenty-four year-old statutory cap on a plaintiff’s maximum recovery of punitive damages in the
Commonwealth. The committee has completed its study, it looks forward to discussing its
conclusions, and it is hopeful that its recommendation will be adopted by the conference.

The committee recommends that the conference should propose a bill to amend
Virginia Code Ann. Section 8.01-38.1, as follows:
(1) Increase the maximum punitive damage recovery to $500,000;
(2) Change the standard for the recovery of punitive damages from the current “preponderance
of the evidence” standard to a “clear and convincing” standard;
(3) Codify the rule in Hogg.
The text of the proposed amendment is set forth below, and also as Attachment 7.
§ 8.01-38.1. Limitation on recovery of punitive damages.
In any action accruing on or after July 1, 2013, including an action for medical
malpractice under Chapter 21.1 (§ 8.01-581.1 et seq.), the total amount awarded for punitive
damages against all defendants found to be liable shall be determined by the trier of fact. In no
event shall the total amount awarded for punitive damages exceed $350,000 $500,000. The jury
shall not be advised of the limitation prescribed by this section. However, if a jury returns a
verdict for punitive damages in excess of the maximum amount specified in this section, the
judge shall reduce the award and enter judgment for such damages in the maximum amount
provided by this section.
1. The standard for the trier of fact’s consideration of a punitive damages claim shall be
clear and convincing evidence. However, this subsection shall have no application to a claim of
punitive damages asserted under § 8.01-44.5.
2. Punitive damages may not be awarded against an employer or other principal for the
wrongful act of his employee or agent in which the employer or other principal did not
participate, and which he did not authorize or ratify.

