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2014 Boyd Graves Conference

Dear conference members:
I'm happy to provide you with the conference materials for the 2014 Boyd Graves
Conference, which will convene October 24 and 25 in the Hilton in Short Pump, just west of
Richmond. Unlike previous years, we are not mailing conference books in advance. Instead, you
may download the materials to your tablet or laptop so you'll have them when we gather. If you
prefer to do it the old-fashioned way, and run off paper copies, I promise not to look askance at
you.
As your registration form noted, you may also elect to receive these materials loaded to a
thumb drive, which we'll make available at the conference. If you'd like to take advantage of
this, please be sure to let the VBA know immediately, so they'll know how many to prepare.
I'm happy to report to you that our keynote speaker at Friday's dinner is Professor A. E.
Dick Howard, the primary author of Virginia's constitution. Prof. Howard will deliver remarks
on the coming 800th anniversary of the sealing of Magna Carta, and on the importance ofthat
document to American jurisprudence.
Finally I invite your attention to the conference's mission statement, which sets out our
purpose and the commitment that we each make to set aside our parochial differences in the
interest of improving Virginia's system of civil justice. 1brough that commitment, this
conference has earned, over the course of 36 years, a sterling reputation as a source of ideas that
have made this a better Commonwealth.
If you enjoy intellectual legal debate, I welcome you to the best weekend ofthe year.
Very truly yours,

L. Steven Emmert
LSE/cec
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Boyd-Graves Conference
Hilton Richmond Hotel & Spa/Short Pump
Richmond, Virginia
October 24-25, 2014
AGENDA
SESSIONS:

DINNER:

Friday, October 24

2:00 p.m.—5:00 p.m.

Saturday, October 25

9:00 a.m.—12:00 p.m.

Friday, October 24

7:00 p.m.
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TABLE OF CONTENTS AND AGENDA
Friday, October 24, 2014
Topic

Time

Tab

Introductions
L. Steven Emmert, Conference Chair

2:00 p.m.

1

Minutes of 2013 Conference
Stuart A. Raphael, Secretary

2:10 p.m.

2

Conference Arrangements
L. Steven Emmert, Conference Chair

2:15 p.m.

Legislative Report
Professor Hamilton Bryson

2:20 p.m.

3

Rules of Evidence Update
Thomas W. Williamson, Jr., Chair

2:30 p.m.

4

Sufficiency of process actually received
M. Pierce Rucker, II, Chair

2:40 p.m.

5

Attorney General intervention to defend laws
Sandy T. Tucker, Chair

2:55 p.m.

6

Amending limitations rules when fraud involved
Mary Lynn Tate, Chair

3:25 p.m.

7

Admissions under Virginia Rule 2:408
David N. Anthony, Chair

3:35 p.m.

8*

Abatement of Divorce Upon Death
Robert F. Hagans, Jr., Chair

4:00 p.m.

9

Affidavits in divorce actions
Thomas M. Lawson, Chair

4:10 p.m.

10

Distinguishing between retained and hybrid experts
Melissa W. Robinson, Chair

4:25 p.m.

11

Discovering expert communications and drafts
P. Brent Brown, Chair

4:35 p.m.

12
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Saturday, October 25, 2014
Topic

Time

Tab

Condo and HOA Appeals from GDC
Bruce E. Titus, Chair

9:00 a.m.

13

Subpoena-service fees
Steven M. Garver, Chair

9:05 a.m.

14

Clergy-communicant privilege
Derrick L. Walker, Chair

9:15 a.m.

15

Motions to quash non-party subpoenas
Charles W. Sickels, Chair

9:40 a.m.

16

Liens on settlement proceeds
W. David Harless, Chair

9:50 a.m.

17*

Standards for temporary injunctions
Leonard L. Brown, Jr., Chair

10:00 a.m.

18

Amending the discovery rule in certain tort cases
M. Bryan Slaughter, Chair

10:05 a.m.

19*

Attorney’s fees in domestic-relations appeals
Marni E. Byrum, Chair

10:25 a.m.

20

Appealing injunctions under Code § 8.01-626
Stephen M. Sayers, Chair

10:45 a.m.

21*

Waiving motion to strike by introducing evidence
Elizabeth G. Perrow, Chair

11:05 a.m.

22

Standard form to qualify personal representative
Cindra M. Dowd, Chair

11:15 a.m.

23

Uniform Pre-Trial Scheduling Orders
Lucia Anna Trigiani, Chair

11:30 a.m.

24

Birth-Related-Neurological-Injury Claims
James A. McCauley, Chair

11:40 a.m.

25

Amending UCCJEA
Susan M. Hicks, Chair

11:45 a.m.

26
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11:55 a.m.

Concluding Remarks
L. Steven Emmert, Conference Chair

* denotes carryover topics

3
Boyd Graves 2014 -- 006

MISSION STATEMENT
The Boyd Graves Conference seeks to improve the quality of civil justice in
Virginia. It does so through scholarly study and discussion among experienced
civil trial lawyers, judges, legislators, and educators leading to recommendations
for changes to the rules and statutes governing the civil justice system in Virginia.
The credibility of the Boyd Graves Conference is maintained by reporting
only on areas in which its members have expertise. Invitations to participate in the
Boyd Graves Conference are issued based upon demonstrated competence in civil
litigation with a view to ensuring balance and diversity of practice areas, gender
and ethnic backgrounds, geographic coverage of all areas of the state, and
representation of various firm size and practice settings.
The Boyd Graves Conference does not represent or advocate the interests of
any group or constituency. The independence of the Boyd Graves Conference
depends upon the good faith of the members voting their conscience and
subordinating the interests of groups to which they may belong, or even their own
practice or clientele, to the greater good. By accepting an invitation to participate
in the Boyd Graves Conference, each member pledges to uphold these objectives.
HISTORY
More than three decades ago, Thomas V. Monahan, past-president of both
the Virginia Bar Association and the Virginia Trial Lawyers Association, invited a
small group of experienced civil trial lawyers to a meeting at the Tides Inn in
Irvington for the purpose of discussing potential changes in the rules and
procedures applicable to the trial of civil cases in Virginia state courts. Those
invited to attend the initial meeting included lawyers from across the state who
practiced in both large and small firms; a deliberate effort was made to secure a
balance between those who primarily represented plaintiffs in civil trials and those
who typically represented defendants. From the outset, the focus of the
Conference was the identification and discussion of problems encountered in state
court civil litigation, with the objective of reaching a consensus concerning needed
changes in either the Rules of Court or the Code of Virginia. Whenever a
consensus was reached, the resulting recommendation was made directly to the
Supreme Court, or to the General Assembly. The Conference, which initially took
its name from the site of the meetings, came to be known as the Tides Inn
Conference.
From the beginning, the Conference worked closely with T. Munford Boyd,
Edward S. Graves, and Leigh B. Middleditch, Jr., who had served as advisors to
the Virginia Code Commission during the 1977 transition of the Code of Civil
Procedure from Title 8 to Title 8.01. Because of the significant contribution these
men made to the ultimate success of the Conference, its name was changed to the
Boyd Graves Conference.
1
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The Conference soon outgrew the Tides Inn and for many years its annual
meetings have been rotated to locations throughout the Commonwealth. What
began as informal face-to-face meetings on the sofas of a small lounge at the Tides
Inn is now a carefully planned event attended by more than 100 lawyers, judges,
professors and legislators. The Conference is governed by a Steering Committee
and a Chair, who generally serves for two years. The Conference has a familial
relationship with the Virginia Bar Association, which serves as the repository of
the Conference’s records and financial resources and provides invaluable
administrative support.
Membership in the Conference continues to be by invitation only. An effort
is made to facilitate a full and open discussion of issues by maintaining a
roundtable configuration and by limiting the number of participants. Larger
numbers tend to constrain the individual participation that has been so vital to the
work of Boyd Graves. There are no term limits, but neither are there permanent
members. Even those who are most active are regularly rotated off the
membership rolls to make room for new participants. The Membership Committee
attempts to maintain a balance of representation from the various civil litigation
practice disciplines, selecting individuals with experience, reputation and
demonstrated ability to contribute to the work of the Conference, as well as a
willingness to put aside what benefits his or her particular practice in favor of a
solution in the best interest of all involved in civil litigation in Virginia.
Although the Boyd Graves Conference has become larger and more
structured, it has remained true to its heritage. At each meeting of the Conference,
the members are invited to suggest topics for future consideration. Other study
requests have come from judges, from lawyers who are not currently members of
the Conference, and occasionally from legislators or legislative committees. The
Boyd Graves Conference feels a particular affinity for the Civil Litigation Section
of the Virginia Bar Association, with which it shares members and many common
professional interests; members of the Civil Litigation Section are invited to
suggest potential topics for study.
The Steering Committee evaluates each suggested topic and decides which
should be approved for consideration at the next meeting of the Conference. The
Conference Chair has the responsibility of appointing a committee to study each
of the approved topics. Committee members frequently include lawyers who are
not members of the Conference but who are willing to contribute their expertise to
its work. Each committee is expected to complete its work and to submit a report
of its findings and recommendations to the Conference Chair in advance of the
annual meeting. These reports are published in the form of an agenda book that is
distributed to each member of the Conference in advance of the annual meeting.
The agenda book was once distributed in paper form. Beginning in 2014, the
Conference began distributing the book in electronic form only.
Each report is presented to the Conference by the committee chair and, after
discussion and possible modification of the committee’s recommendations, the
2
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Conference will vote to approve or disapprove those recommendations. The
Conference will make a recommendation for a statutory or rule change only if
there is a consensus. A simple majority is not sufficient.
Although the question of whether there is a consensus is left to the
discretion of the Conference Chair, the overwhelming majority of the participants
must agree before a recommendation for change will be made.
The 2014 meeting of the Boyd Graves Conference will convene in Short
Pump, Virginia, October 24-25. In addition to the issues carried over from 2013,
the Conference will consider a variety of topics, both procedural and substantive,
relating to the handling of civil litigation in Virginia state courts. As it has done
for more than three decades, the Conference will work toward reaching consensus
recommendations that reflect the best of the creative talents of its members.

3
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Boyd-Graves Conference
Minutes of the Meeting of the Full Conference
Sheraton Oceanfront, Virginia Beach
October 25, 2013
Chairman John Walk called the meeting to order at 2:05 p.m. He noted that this was the last year
of his two-year term and said he was pleased to announce that Steve Emmert will be the
Chairman in 2014 and 2015. John thanked the program sponsors for their financial support. 1
John also thanked the Secretary for ensuring the timely completion and distribution of the
conference handbook.
Future arrangements. The Conference will meet on October 24-25, 2014, at the Hilton Hotel in
Glen Allen, Virginia. The members were invited to suggest study topics on a legal pad that
circulated throughout the meeting. The Chairman announced the Steering Committee’s decision
to eliminate the expense of distributing hard copies of the Conference handbook; going forward,
handbooks will be distributed electronically.
Mission statement and introductions. The Chairman reminded members of the Conference’s
mission statement (Tab 1), particularly the third paragraph. While members all bring their own
perspectives, they pledge by accepting the invitation to put the interests of justice first. The
members then went around the table, briefly introducing themselves.
Approval of 2012 minutes (Tab 2). The Conference approved the minutes of the 2012 meeting.
Legislative update (tab 3). Hamilton Bryson reported that the General Assembly approved three
of the bills recommended by the Conference last year: Code § 8.01-401.1 (amended to require
more specific expert-literature designations); Code § 16.1-88.2 (amended to clarify and enlarge
the introduction of medical records, reports, and bills in GDC trials); and amendments to various
long-arm service statutes to make them clearer and more uniform. The proposal was withdrawn
to extend the discovery rule as to the statute of limitations in medical device and certain other
cases, but the Steering Committee voted to renew the effort in 2014. Rule 4:5 of the Supreme
Court of Virginia was amended to limit argumentative objections at depositions, and
amendments are pending to Rule 1:18 concerning pretrial scheduling orders.
Rules of Evidence Update (Tab 4). Tom Williamson, Chair of the Evidence Committee,
recognized Kent Sinclair for his outstanding work in preparing the guide to the new Virginia
1

The sponsors were: Allen, Allen, Allen & Allen; Bancroft, McGavin, Horvath &Judkins, PC; Barnes &
Diehl, PC; Blankingship& Keith; Cantor, Stoneburner, Ford, Grana & Buckner; Christian & Barton, LLP; Gentry
Locke Rakes & Moore; Hirschler Fleischer; Hunton & Williams LLP; Koontz, McKenney, Johnson, Depaolis&
Lightfoot; Livingston Law Firm; McGuire Woods LLP; Patten, Wornom, Hatten&Diamonstein; Redmon, Peyton &
Braswell, LLP.; Roger W. Mullins, PLLC; Sands Anderson, PC; Sickels, Frei& Mims, PC; Spilman Thomas &
Battle, PLLC; Spotts Fain; Sykes, Bourdon, Ahern &Leby, P.C.; Tate Law PC; Tremblay & Smith, PLLC;
Troutman Sanders LLP; Williams Mullen; Wilson ElserMoskowitz Edelman & Dicker LLP; and Woods Rogers
PLC.

1
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Rules of Evidence. The Rules are the culmination of years of effort by the Conference and the
Evidence Committee. Tom gave special thanks to Joe Kearfott, who retired this year but who
chaired the Evidence Committee for the 10 years leading up to this accomplishment. Tom also
thanked Duke Bumgardner, Ken Montero, and John Oakey for their efforts over the years. Tom
discussed evidence update at Tab 4 of the materials. He said that the committee is in the process
of drafting an update on the rule concerning prior consistent statements, which will ultimately be
submitted to the Supreme Court of Virginia.
Alternative Methods of Statutorily Required Notice (Tab 5). Stephen Busch presented the
committee’s report, which recommends no changes at this time. The Conference members were
polled on two questions and responded as follows:
•

Should Title 8.01 be amended to allow initial service by electronic means? No.

•

Should Rule 1:12 be amended to allow service by electronic means, regardless whether
the opposing party consents? No.

Certifications to Authenticate Business Records (Tab 6). Stuart Raphael presented the
committee’s report on this carry-over topic. The 2012 Conference expressed a consensus to
adopt a business-records certification procedure. When the committee reconvened in 2013 to
consider changes to the text, a disagreement arose concerning the extent to which a party who
objects to the certification could insist on live-witness testimony to establish the business
record’s authenticity and the foundation for its admission. Option 1 follows the approach taken
by Federal Rule of Evidence 902(11) and Uniform Rule of Evidence 902(11); the certification
could be used in lieu of live testimony unless the court, in its discretion, were to determine to
require live testimony. Option 2 reverses that approach; the certification could not be used if
there is a timely objection, unless the court were to rule otherwise for good cause shown.
Option 3 would give the objecting party the right to insist on live testimony to authenticate the
record (assuming the record were not otherwise admissible by way of stipulation, deposition
testimony, or Rule 4:11 admission). The committee’s three alternatives were put to a series of
votes. A majority of the Conference preferred options 2 or 3 over option 1; a majority preferred
option 3 to option 2; and a final vote revealed a consensus (59-18) to adopt the proposal
containing option 3.
Preemption of Beneficiary Designations (Tab 7). Larry Diehl gave the report of the committee
on this carry-over topic. The committee recommended taking no action.
Use of Interrogatories on Summary Judgment (Tab 8). Gary Bryant gave the report of the
committee, which had a split view whether any rule change was needed to clarify the use of
interrogatories on summary judgment motions. The Conference members were polled. There
was no consensus on the need to change the rules.
Amending the Venue Statutes (Tab 9). John Keith gave the report of the committee, which
recommended that no action be taken.
Expedited Review of Permanent Injunctions (Tab 10). Steve Sayers gave the report of the
committee, which recommended revising Code § 8.01-626, as shown in Exhibits 1 and 2 of the
2
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committee report, to allow for expedited appellate review of permanent injunctions and to
provide the opposing party an opportunity to file an opposition. The Conference adopted the
recommendation by consensus.
Expert’s Use of Hearsay under Code § 8.01-401.1 (Tab 11). Chuck Sickels gave the report of
the committee, which concluded that the statute did not need clarification.
Comparative Fault (Tab 24) (taken out of order). Coleman Allen and John McGavin gave the
report of the committee that they co-chaired. Coleman said that the committee concluded that
no consensus is possible. His involvement on this topic dates back 20 years. In each instance,
the committee reached a consensus that comparative fault is preferable, but it could not reach
agreement as to any particular version of joint and several liability that must necessarily
accompany a comparative fault regime. John McGavin noted the committee’s valiant efforts to
wrestle with the various issues. It was clear to him, as well, that no consensus could be reached.
The Chairman thanked Coleman and John for their effort on this difficult topic and stated that
further study is not merited at this time.
Regulating Court Reporters (Tab 12). Steve Emmert gave the report of the committee, which
recommended a statutory licensing scheme for court reporters. A robust discussion ensued in
which it was recommended that court reporters be regulated, instead, by amending the Rules of
the Supreme Court of Virginia. The matter was briefly recommitted to the committee for
consideration. (See Minutes for October 26, 2013, below.)
Limiting Discovery in Low-Damage Cases (Tab 13). Harry Ware gave the report of the
committee, which recommended that no action be taken at this time.
The Conference recessed for the day at approximately 5 p.m.

October 26, 2013
The Chairman reconvened the meeting at 9:04 a.m.
Regulating Court Reporters (Tab 12). Steve Emmert reported that the committee, which
caucused yesterday, concurred with the suggestion that the judiciary be requested to take the lead
in regulating court reporting. He offered to coordinate that effort during the next year. The
Conference voted by consensus to support that recommendation.
Subpoenas ducestecum in General District Court (Tab 14). Judge Haddock gave the report of the
committee, which recommended no change in procedure.
Admissibility of Admissions During Settlement (Tab 15). David Anthony gave the report of the
committee, which recommended modifying Rule 2:408 of the Rules of the Supreme Court of
Virginia to follow Federal Rule of Evidence 408. Several members recommended language

3
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changes, and the committee agreed to caucus briefly and return with a revision to the text. (See
discussion below, following Tab-18 discussion.)
Expanding the Jurisdiction of the Court of Appeals (Tab 16). Steve Emmert gave the report of
the committee on this carry-over topic. The committee recommends waiting to address the
question until the Judicial Council issues an anticipated report concerning the cost of expanding
the jurisdiction of the Court of Appeals.
Attorney’s Fees & Costs on Appeal (Tab 17). Judge Carson gave the report of the committee on
this carry-over topic. The committee concluded that no amendment is needed to address the
situation in which the appellee prevails on appeal. But the committee recommend deleting, as
outdated, Code § 17.1-624(3) and (4), which currently provide a $50 attorney’s fee as part of the
costs recoverable in the Court of Appeals and Supreme Court. The Conference adopted that
recommendation by consensus.
Delay in Trial Court Rulings (Tab 18). Paul Black gave the report of the committee, which
found no significant problem with the operation of the current statute, a conclusion consistent
with feedback from the office of the Chief Justice. The Chair’s call for a show of hands revealed
no interest in the continued study of this topic.
Admissibility of Admissions During Settlement (Tab 15) (cont’d). David Anthony reported that
the committee would like to continue to study this topic and to report its recommendations to the
Conference in 2014.
Administrators in Wrongful Death Actions (Tab 19). Lee Livingston gave the report of the
committee, which recommended amending Code § 64.2-654 to clarify the rules concerning the
appointment of non-resident administrators. Minor language changes were recommended from
the floor and accepted. The recommendation, as amended, was adopted by consensus of the
Conference. The approved language adds the following text at the end of the current paragraph
in Code § 64.2-654:
If a non-resident fiduciary has been appointed in a foreign
jurisdiction, the non-resident fiduciary may qualify as
administrator. The appointment of a non-resident fiduciary in a
foreign jurisdiction shall not preclude a resident or non-resident
from qualifying as an administrator for purposes of maintaining a
personal injury action under this section or wrongful death action
in the Commonwealth pursuant to Va. Code Section 8.01-50.
A resident and non-resident may be appointed as coadministrators.
Redacting Social Security Numbers (Tab 20). Wallace Wason gave the report of the committee
on this carry-over topic. Questions from the floor included whether the proposed language
would preclude including date-of-birth information in subpoenas ducestecum, whether the phrase
“shall ensure” would impose unforeseen professional duties on attorney filers, whether the
statute created an implied private right of action for its violation, whether it would impose undue
4
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redaction burdens in large-document cases, and whether the objectives might be better met by
amending the model pretrial order. The committee requested time to caucus in order to tweak
the language. (See discussion below after Tab 23.)
Mandatory Discovery Disclosures (Tab 21).MarniByrum gave the report the committee, which
recommended no changes.
Lien Exemptions in Judgments for Injury and Death (Tab 22). Frank Hilton gave the report of
the committee, which was unable to identify a problem with the operation of the current statute.
No one responded to the Chair’s call for a show of hands of anyone who disagreed.
Accordingly, the committee was discharged.
Liens on Plaintiff’s Recovery (Tab 23). David Harless gave the report of the committee, which
requested more time to study this topic. The committee will report back in 2014.
Redacting Social Security Numbers (Tab 20) (cont’d). Wallace Wason presented a revised
version of the proposal, which the Conference adopted by consensus, as follows:
Code § 8.01-420.8. Protection of Confidential Information in
Court Files.
A. Whenever a party files, or causes to be filed, with the court a
motion, pleading, subpoena, exhibit or other document containing
a social security number or other identification numbers appearing
on driver’s licenses, credit cards, debit cards, bank accounts, or
other electronic billing and payment systems, the party shall make
reasonable efforts to redact all but the last four digits of the
identification number.
B. The provisions of subsection A apply to all civil actions in
Circuit, General District and Juvenile and Domestic Relations
Court, unless there is a specific statute to the contrary that applies
to the particular type of proceeding in which the party is involved.
C. Nothing in this statute shall create a private cause of action.
Pre- and Post-judgment interest (Tab 25). Elizabeth Perrow gave report of the committee, which
recommended taking no action.
Concluding remarks. John Walk announced that John Keith will serve as the new chairman of
the Membership Committee. Any new-member nominations should be directed to John Keith.
John Walk then turned over the chairmanship to Steve Emmert, and the members applauded
them both. Steve thanked John for his excellent leadership during the past two years. He also
thanked the members for their time and commitment. Chairman Emmert adjourned the
Conference at approximately 11:20 am.
Minutes by Stuart Raphael, Conference Secretary.
5
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MEMORANDUM
To: The Boyd-Graves Conference
From: Hamilton Bryson
Date: September 16, 2014
Re:

Legislative Report

We would like to acknowledge and thank Senator Donald McEachin and Delegate Manoli
Loupassi, Delegate Gregory Habeeb, and Delegate Benjamin Cline for introducing our
legislative proposals in the General Assembly and David Cotter and Kristen Walsh, of the
Virginia Code Commission, and Jeffrey Palmore and his team, for coordinating the legislative
efforts of the Virginia Bar Association on behalf of the Boyd-Graves Conference. Without this
great team of learned members of the bar, nothing would have happened.
I. Successful Legislation:

A. The proposal to clarify § 64.2-454 that a fiduciary appointed in a foreign jurisdiction
can qualify in Virginia to bring an action and that resident coadministrators can be appointed
was enacted. (SB 245; 2014 Va. Acts, chap. 528.)
B. The propos~l to add § 8.01-420.8 requiring personal confidential information to be
redacted in court filings was enacted. (HB 952; 2014 Va. Acts, chap. 427.)
C. Section 17.1-624 was amended to abolish the antiquated schedule for attorney's fees.
The Boyd-Graves proposal was beneficially expanded by the Civil Litigation Section of the
Virginia Bar Association. (HB 303; 2014 Va. Acts, chap. 315.)
D. The rule of evidence in reference to the admissibility of business records was amended
by a new § 8.01-390.3 and an amendment to § 8.01-391(D). (HB 301; 2014 Va. ·Acts, chap.
398) Va. Rules of Evid. 2:803(6) and 2:902(6) have been conformed to this statute by the
Supreme Court of Virginia.
E. The proposal to amend Rule 1: 18 as to pretrial scheduling orders was promulgated by
the Supreme Court of Virginia.

F. The Boyd-Graves Evidence Committee's recommendation to add to Va. Rules of Evid.
a new Rule 2:801(d) as to prior consistent and inconsistent statements was approved by the
Advisory Committee on Rules of Court and is pending in the Judicial Counsel of Virginia.
II. Unsuccessful Legislation:
A. The proposal to amend the discovery rule of the statute of limitations was defeated in
the House of Delegates Committee on Courts of Justice Subcommittee.
B. The proposal to have expedited appeals of rulings on injunctions was defeated in the
House of Delegates Committee on Courts of Justice Subcommittee.
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Bill Tracking - 2014 session > Legislation

Page 1 of 1

CHAPTER528
An Act to amend and reenact§ 64,2-454 of the Code of Virginia, relating to qualification of administrator in action
for wrongfuldeqth or personal injury
[S 245]
Approved April 3, 2014

Be it enacted by the General Assembly of Virginia:
1. That§ 64.2-454 ofthe Code of Virginia is amended and reenacted as follows:

§ 64.2-454. Appointment of administrator for prosecution of action for personal injury or wrongful death against or
on behalf of estate of deceased resident or nonresident.
An administrator may be appointed in any case in which it is represented that a civil action for personal injury or
death by wrongful act arising within the Commonwealth is contemplated against or on behalf of the estate or the
beneficiaries of the estate of a resident or nonresident of the Commonwealth who has died within or outside the
Commonwealth if an executor of the estate has not been appointed, solely for the purpose of prosecution of such
action, by the clerk of the circuit court in the county or city in which jurisdiction and venue would have been
properly laid for such action if the person for whom the appointment is sought had survived.

If a fiduciary has been appointed in a foreign jurisdiction,

the fiduciary may qualify as administrator. The
appointment of a fiduciary in a foreign jurisdiction shall not preclude a resident or nonresident from qualifying as
an administrator for the purposes ofmaintaining a wrongful death action pursuant to§ 8.01-50 or a personal injury
action in the Commonwealth.

A resident and nonresident may be appointed as coadministrators.

legislative Information System
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LIS > Bill Tracking > SB245 > 2014 session

SB 245 Fiduciary; qualification of administrator in action for wrongful
death.
A. Donald McEachin I all patrons ... notes I add to my profiles

another bill?

Szmzmt'1ry as j)({ssed Senate: (all summaries)

Qualification ~f administrator in action for wrongful death or personal injury. Clarifies that the appointment of
a fiduciary in a foreign jurisdiction shall not preclude the fiduciary from qualifying as an administrator of an estate
for the.purpose of bringing a wrongful death or personal injury cause of action. Additionally, the bill provides that a
resident an<:! nonresident may be appointed as coadministrators. As introduced, this bill was a recommendation of the
Boyd-Graves Conference.
Full text:
01/03/14
01/15114
03/07/14
04/03/14

Senate: Preliled and ordered printed; otlered 01/08/14 141005310 pdf
Senate: Printed as engrossed 14100531 D-E pdf
Senate: Bill text as passed Senate and House (SB245ER) pdf
Governor: Acts ofAssembly Chaptertext(CHAP0528) pdf

AmendmeJzts:

Senate amendments
Status:
01/03/14
01/03/14
01/13/14
01/14/14
01/15/14
01/15/14
01/15/14
01/15114
01115114
01/16/14
01/20/14
01/20/14
01/20/14
02/25/14
02/26/14
02/28/14
03/04/14
03/05/14
03/05/14
03/05/14
03/07114
03/07114
03/07/14
03/10/14
04/03/14
04/03/14

Senate: Prefiled and ordered printed; offered 01/08/14 141005310
Senate: Referred to Committee for Courts of Justice
Senate: Reported from Courts of Justice with amendments (15-Y 0-N)
Senate: Constitutional reading dispensed (38-Y 0-N)
Senate: Read second time
Senate: Reading of amendments waived
Senate: Committee amendments agreed to
Senate: Engrossed by Senate as amended SB245E
Senate: Printed as engrossed 141005310-E
Senate: Read third time and passed Senate (38-Y 0-N)
House: Placed on Calendar
House: Read first time
House: Referred to Committee for Courts of Justice
House: Assigned Cowts sub: Civil Law
House: Subcommittee recommends repmting (9-Y 0-N)
House: Reported from Courts of .Justice (18-Y 1-N)
House: Read second time
House: Read third time
House: Passed House (95-Y 0-N)
House: VOTE: PASSAGE (95-Y 0-N)
Senate: Enrolled
Senate: Bill text as passed Senate and House (SB245ER)
House: Signed by Speaker
Senate: Signed by President
Governor: Approved by Governor-Chapter 528 (effective 7/1/14)
Governor: Acts of Assembly Chapter text (CHAP0528)
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CHAPTER427
An Act to amend the Code of Virginia by adding in Article 9 of Chapter 14 ofTitle 8.01 a section numbered 8.01420.8, relating to protection of confidential information in court files.
[H 952]
Approved March 31, 2014

Be it enacted by the General Assembly of Virginia:
I. That the Code of Virginia is amended by adding in Article 9 of Chapter 14 of Title 8.01 a section numbered s:olas follows:

420.8

§ 8. o1-420.8. Protection of confidential information in court files.

A. Whenever a party files, or causes to be filed, with the court a motion, pleading, subpoena, exhibit, or other
document containing a social security number or other identification number appearing on a driver's license, credit
card, debit card, bank account, or other electronic billing and payment system, the party shall make reasonable
efforts to redact all but the last four digits of the identification number.
B. The provisions of subsection A apply to all civil actions in circuit and district court, unless there is a specific
statute to the contrary that applies to the particular type ofproceeding in which the party is involved.
C. Nothing in this section shall create a private cause of action against the party or lawyer who filed the document
or any court personnel, the clerk, or any employees of the clerk's office who received it for filing.
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LIS> Bill Tracking> HB952 > 2014 session
HB 952 Court files; protection of confidential information.
Benjamin L. Cline I all patrons ... notes I add to my profiles

another bill?

Summa1y os passed House: (all summaries)

Protection of confidential information in court files. Provides that whenever a party in a civil action files a
motion or other document with a court containing a social security number or other identification numbers on
driver's licenses, credit cards, debit cards, bank accounts, or other electronic billing and payment systems, such party
shall make reasonable efforts to redact all but the last four digits of such number. The bill also provides that failure
to redact such information does not create private cause of action against the party or lawyer who filed the document
or any court personnel, clerk, or other employees who received the document for filing. As introduced, this bill was
a recommendation of the Boyd-Graves Conference.
Full text:
01/08/14
01/30/14
02/26/14
03/31/14

House: Prefiled and ordered printed; offered 01/08/14 141005320 pdf
House: Printed as engrossed 141005320-E pdf
House: Bill text as passed House and Senate (HB952ER) pdf
Governor: Acts of Assembly Chapter text (CHAP0427) pdf

Amendments:
House amendments

S'tanrs:
01/08/14
01/08i14
01/10/14
01/20/14
01/27/14
01129/14
01130/14
01/30/14
01/30/14
01130/14
01/31/14
01/31/14
02/03/14
02/03/14
02/ I 9114
02/21114
02/24/14
02/24/14
02/26/14
02/26/14
02/26/14
02/28/14
03/31114
03/31/14

House: Prefiled and ordered printed; offered 01/08/14 141005320
House: Refen·ed to Committee for Courts of Justice
House: Assigned Courts sub: Civil
House: Subcommittee recommends reporting with arnendment(s) (9-Y 0-N)
House: Reported from Courts of Justice with amendment (22-Y 0-N)
House: Read first time
House: Read second time
House: Committee amendment agreed to
House: Engrossed by House as amended HB952E
House: Printed as engrossed 141005320-E
House: Read third time and passed House BLOCK VOTE (96-Y 0-N)
House: VOTE: BLOCK VOTE PASSAGE (96-Y 0-N)
Senate: Constitutional reading dispensed
Senate: ReteJTed to Committee for Courts of Justice
Senate: Reported from Courts of Justice ( 15-Y 0-N)
Senate: Constitutional reading dispensed (40-Y 0-N)
Senate: Read third time
Senate: Passed Senate (40-Y 0-N)
House: Enrolled
House: Bill text as passed House and Senate (HB952ER)
House: Signed by Speaker
Senate: Signed by President
Governor: Approved by Governor-Chapter 427 (effective 7/1 /14)
Governor: Acts of Assembly Chapter text (CHAP0427)

Boyd Graves 2014 -- 019
http://leg1.state.va.us/cgi-bin/legp504.exe?ses=141&typ=bil&val=hb952

4/21/2014

Page 1 of 1

Bill Tracking - 2014 session > Legislation

CHAPTER315
An Act to amend and reenact§ 17.1-624 of the Code of Virginia, relating to costs taxed by the clerk of court.
[H 303]
Approved March 27, 2014

Be it enacted by the General Assembly of Virginia:
1. That§ 17.1-624 ofthe Code ofVirginia is amended {l.l1d reenacted as follows:

§ 17.1-624. Who to tax costs.
The clerk of the court wherein any party recovers costs shall tax the same. He
~tteh l'ttrt}''~ atteJtney, ifhe ha~ eJne.

~hall

1. In a ea:3e of the Commonwea1t::h, if no hi<;Jher fee i:3 allowed .. $
2. In a ehaneerj1 ean:3e ot::her t::han a mot::ion,

~hen

inelttde therein fm the fee eJf

5.00

the matter

in eont::rover:3J1 exeeed:3 $100 in amonnt or valne .............. $ 15.00
3. In t::he Conrt:: of Frppeal:3 ..................................... $ 50.00
4. In the Snpreme Conrt ........................................ $ 50.00

In neJ

ea~e ~hall

mote than one tee be taxed

again~t

the

~ame

l'ttt ey,

ttttle~~

the eottrt other vv i~e dit eet~.
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HB 303 Clerk of court; costs taxed.

I~

another bill?

C. Manoli Loupassi I all patrons ... notes I add to my profiles
. •,)'wnmm:v os passed: (of! summarie:,)

Attorney fees. Eliminates tl\e award of de minimis attorney fees to any party that recovers costs. This bill as
introduced was a recommendation of the Boyd-Graves Conference.
Full tt!xt:
12/31113
02119/14
03/03/14
03/27/14

House: Prefiled and ordered printed; offered 01/08/14 141005300 pdf
Senate: Committee substitute printed 141 051930-S I pdf
House: Bill text as passed House and Senate (HB303ER) pdf
Governor: Acts of Assembly Chapter text (CHAP0315) pdf

Swtus:
12/31/13
12/31/13
0 I/10/14
01/13/14
0 I/20/14
01/22/14
01/23/14
01/24114
01/24/14
01/27114
01/27/14
02/19/14
02/19/14
02/21/14
02/24/14
02/24/14
02/24/14
02/24114
02/24/14
02/25/14
02/26/14
02/26/14
03/03/14
03/03114
03/03114
03/06/14
03/27/14
03/27/14

House: Prefiled and ordered printed; offered 01/08/14 141005300
House: Referred to Committee for Comis of Justice
House: Assigned Colllis sub: Civil
House: Subcommittee recommends reporting (9-Y 0-N)
House: Reported from Courts of Justice (21-Y 0-N)
House: Read first time
House: Read second time and engrossed
House: Read third time and passed House BLOCK VOTE (95-Y 0-N)
House: VOTE: BLOCK VOTE PASSAGE (95- Y 0-N)
Senate: Constitutional reading dispensed
Senate: Referred to Committee for Courts of Justice
Senate: Reported from Courts of Justice with substitute (15- Y 0-N)
Senate: Committee substitute printed 141051930-S 1
Senate: Constitutional reading dispensed (40-Y 0-N)
Senate: Read third time
Senate: Reading of substitute waived
Senate: Committee substitute agreed to 141 051930-S 1
Senate: Engrossed by Senate - committee substitute HB303S 1
Senate: Passed Senate with substitute (40-Y 0-N)
House: Placed on Calendar
House: Senate substitute agreed to by House 141 051930-S 1 (99-Y 0-N)
House: VOTE: ADOPTION (99-Y 0-N)
House: Enrolled
House: Bill text as passed House and Senate (HB303ER)
House: Signed by Speaker
Senate: Signed by President
Governor: Approved by Governor-Chapter 315 (effective 711/14)
Governor: Acts of Assembly Chapter text (CHAP0315)
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CHAPTER398
An Act to amend and reenact§ 8.01-391 of the Code of Virginia and to amend the Code of Virginia by adding a
section numbered 8.01-390.3, relating to admissibility of business records.
[H 301]
Approved March 31, 2014

Be it enacted by the General Assembly of Virginia:
1. That § 8. o 1-391 of the Code of Virginia is amended and reenacted and that the Code of Virginia is amended by
adding a section numbered 8.01-390.3 as follows:
§ 8.01-390.3. Business records as evidence.
A. In any civil proceeding where a business record is material and otherwise admissible, authentication of the
record and the foundation required by subdivision (6) of Rule 2:803 of the Rules ofSupreme Court of Virginia may
be laid by (i) witness testimony, (ii) a certification of the authenticity of and foundation for the record made by the
custodian of such record or other qualified witness either by affidavit or by declaration pursuant to§ 8. 01-4.3, or
(iii) a combination ofwitness testimony and a certification.
B. The proponent of a business record shall (i) give written notice to all other parties if a certification under this
section will be relied upon in whole or in part in authenticating and laying the foundation for admission of such
record and (ii) provide a copy of the record and the certification to all other parties, so that all parties have a fair
opportunity to challenge the record and certification. The notice and copy of the record and certification shall be
provided no later than 15 days in advance of the trial or hearing, unless an order of the court specifies a different
time. Objections shall be made within five days thereafter, unless an order of the court specifies a different time. If
any party timely objects to reliance upon the certification, the authentication and foundation required by subdivision
(6) of Rule 2:803 of the Rules ofSupreme Court of Virginia shall be made by witness testimony unless the objection
is withdrawn.
C. A certified business record that satisfies the requirements of this section shall be self-authenticating and requires
no extrinsic evidence of authenticity.

D. A copy of a business record may be offered in lieu of an original upon satisfaction of the requirements of
subsection D of§ 8. 01-391 by witness testimony, a certification, or a combination of testimony and a certification.
§ 8.01-391. Copies of originals as evidence (Supreme Court Rule 2:1005 derived from this section).
A. Whenever the original of any official publication or other record has been filed in an action or introduced as
evidence, the court may order the original to be returned to its custodian, retaining in its stead a copy thereof. The
court may make any order to prevent the improper use of the original.

B. If any department, division, institution, agency, board, or commission ofthis Commonwealth, of another state or
country, or of the United States, or of any political subdivision or agency of the same, acting pursuant to the law of
the respective jurisdiction or other proper authority, has copied any record made in the performance of its official
duties, such copy shall be as admissible into evidence as the original, whether the original is in existence or not,
provided that such copy is authenticated as a true copy either by the custodian of said record or by the person to
whom said custodian reports, if they are different, and is accompanied by a certificate that such person does in fact
have the custody.
C. If any court or clerk's office of a court of this Commonwealth, of another state or country, or of the United States,
or of any political subdivision or agency of the same, has copied any record made in the performance of its official
duties, such copy shall be admissible into evidence as the original, whether the original is in existence or not,
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provided that such copy is authenticated as a true copy by a clerk or deputy clerk of such court.
D. If any business or member of a profession or calling in the regular course of business or activity has made any
record or received or transmitted any document, and again in the regular course of business has caused any or all of
such record or document to be copied, the copy shall be as admissible in evidence as the original, whether the
original exists or not, provided that such copy is satisfactorily identified and authenticated as a true copy by a
custodian of such record or by the person to whom said custodian reports, if they be different, and is accompanied
by a certificate that said person does in fact have the custody. Such identification and authentication may be made
through witness testimony or a certificate by affidavit or by declaration pursuant to§ 8.01-4.3, or a combination of
witness testimony and a certificate. Copies in the regular course of business shall be deemed to include reproduction
at a later time, if done in good faith and without intent to defraud. Copies in the regular course of business shall
include items such as c;;hecks which are regularly copied before transmission to another person or bank, or records
which are acted upon without receipt of the original when the original is retained by another party.
E. The original of which a copy has been made may be destroyed unless its preservation is required by law or its
validity has been questioned.
F. The introduction in an action of a copy under this section precludes neither the introduction or admission of the
original nor the introduction of a copy or the original in another action.
G. Copy, as used in this section, shall include photographs, microphotographs, photostats, microfilm, microcard,
printouts or other reproductions of electronically stored data, or copies from optical disks, electronically transmitted
facsimiles, or any other reproduction of an original from a process which forms a durable medium for its recording,
storing, and reproducing.
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another bill?

• ~

G. Manoli Loupassi I all patrons

Summa1y os_ passed: (all_summories)
Admissibility of business records. Provides that in any civil proceeding the authentication and foundation
necessary for the admission of a business record under the business records exception to the rule against hearsay
may be laid by witness testimony, a certificate of authenticity of and foundation for the record made by the record's
custodian or another qualified witness, or a combination of testimony and a certification. The bill also provides that'
the proponent of the record must give written notice to all other parties no later than 15 days in advance of the trial
or hearing if a certification will be relied on for the admission of such record and provide a copy of the record and
certification to all other parties. If any party objects to the use of the certification, the authentication and foundation
necessary for the admission of the record must be made by witness testimony. This bill as introduced was a
recommendation of the Boyd-Graves Conference.
F'ull tl:!xt:

12/31/13
02/17114
02125114
03/31114

House: Prefiledandorderedprinted:offeredOI/08/14141005280 pdf
Senate: Committee substitute printed 141 050650-S I pdf
House: Bill text as passed House and Senate (I--IB301ER) pdf
Governor: Acts of Assembly Chapter text (CHAP0398) pdf

Srutus:

12/31/13
12/31/13
0 Ill 0/14
01/13114
01/20114
01/22/14
01/23114
01/24/14
01124114
01/27114
01127114
02/17/14
02/17/14
02/18/14
02/19/14
02/19114
02/19/14
02/19/14
02119/14
02/20/14
02/21/14
02/21/14
02/25/14
02/25/14
02/25114
02/27/14
03/31/14
03/31114

House: Prefiled and ordered printed; offered 01/08/14 14100528D
House: Referred to Committee for Courts of Justice
House: Assigned Courts sub: Civil
1-louse: Subcommittee recommends reporting (9-Y 0-N)
House: Reported from Courts of .Justice (21-Y 0-N)
House: Read first time
House: Read second time and engrossed
House: Read third time and passed House BLOCK VOTE (95-Y 0-N)
House: VOTE: BLOCK VOTE PASSAGE (95-Y 0-N)
Senate: Constitutional reading dispensed
Senate: Referred to Committee for Courts of Justice
Senate: RepOiied from Comis of Justice with substitute (15- Y 0-N)
Senate: Committee substitute printed 141 05065D-S 1
Senate: Constitutional reading dispensed (39-Y 0-N)
Senate: Read third time
Senate: Reading of substitute waived
Senate: Committee substitute agreed to 141 05065D-S 1
Senate: Engrossed by Senate - committee substitute HB30 1S 1
Senate: Passed Senate with substitute (40-Y 0-N)
House: Placed on Calendar
House: Senate substitute agreed to by House 14105065D-S1 (97-Y 0-N)
House: VOTE: ADOPTION (97-Y 0-N)
House: Enrolled
House: Bill text as passed House and Senate (HB301ER)
House: Signed by Speaker
Senate: Signed by President
Governor: Approved by Governor-Chapter 398 (effective 7/1/14)
Governor: Acts of Assembly Chapter text (CHAP0398)
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RULES OF SUPREME COURT OF VIRGINIA
PART ONE
RULES APPLICABLE TO ALL PROCEEDINGS

Rule 1:18. Pretrial Scheduling Order.
A. In any civil case the parties, by counsel of record, may agree and submit for
approval and entry by the court a pretrial scheduling order. If the court determines that
the submitted order is not consistent with the efficient and orderly administration of
justice, then the court shall notify counsel and provide an opportunity to be heard.
B. In any civil case where in which a pretrial scheduling order i& has not
otherwise been entered pursuant to paragraph A of this Rale the court's normal
scheduling procedure, the court may, upon request of counsel of record for any party, or
in its own discretion, enter the pretrial scheduling order contained in Section 3 of the
Appendix of Forms at the end of Part I ofthese Rules (Uniform Pretrial Scheduling
Order). No CO'dJt shall enter the Uniform Pretrial Scheduling Order unless notice has been
provided to all counsel of record at least 14 days prior to entry of the order. Upon motion
by any party objecting to entry of the Uniform Pre1rial Scheduling Order, the court shall
hold a hearing prior to entry of the order. The court shall cause copies of the order so
entered to forthwith be transmitted to counsel for all parties. If any party objects to or
requests modification of that order, the court shall (a) hold a hearing to rule upon the
objection or request or (b) with the consent of all parties and the approval of the court.
enter an amended pretrial scheduling order.
C. With the exception of domestic relations cases, a court may not enter a
scheduling order which deviates from the terms of the Uniform Pretrial Scheduling Order
unless either (1) counsel of record for all parties agree to different provisions, or (2) the
court, after providing an opportunity for counsel of record to be heard, makes a finding
that the scheduling order contained in the Appendix is not consistent with the efficient
and orderly administration of justice under the specific circumstances of that case.

Amended by Order dated February 28, 2014; effective May 1, 2014.
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following addition to Rule 801 would perform the useful service of stating existing Virginia
doctrine on admission of prior inconsistent statements and prior consistent statements.

========================================
(d) Prior statements. When a party or non-party witness testifies either live or by deposition, a
prior statement (whether under oath or not) is hearsay if offered in evidence to prove the truth of the
matters it asserts, but may be received in evidence for all purposes if the statement is admissible
under any hearsay exception provided in Rules 2:803 or 2:804. In addition, if not excluded under
another Rule of Evidence or a statute, a prior hearsay statement may also be admitted as follows:
(1) Prior inconsistent statements. A prior statement that is inconsistent with the hearing
testimony of the witness is admissible for impeachment of the witness's credibility when
offered in compliance with Rule 2:613.

(2) Prior consistent statements. A prior statement that is consistent with the hearing
testimony of the witness is admissible for purposes of rehabilitating the witness's credibility,
but only if
(A) the witness has been impeached using a prior inconsistent statement as provided in Rule
2:607, Rule 2:613 and/or subpart (d)(l) of this Rule 801, or
(B) (i) the witness has been impeached based on alleged improper influence, or a motive to
falsify testimony, such as bias, interest, corruption or relationship to a party or a cause, or
by an express or implied charge that the in-court testimony is a recent fabrication; and
(ii) the proponent of the prior statement shows that it was made before any litigation
motive arose for the witness to make a false statement.

========================================
RECOMMENDATION: In essence, the Boyd Graves Evidence Committee recommends that the
Advisory Committee on Rules approve and forward to the Judicial Council and the Supreme
Court ofVirginiafor their consideration this proposed addition to Virginia Rule of Evidence
2:801, in order to state clearly the logic-tree that applies to this confusing area of evidence law.
BOYD-GRAYES EVIDENCE COMMITTEE
W. Coleman Allen, Esq.
Richard A. Conway, Esq.
Catherine French, Esq.
Hon. D. Arthur Kelsey
R. Lee Livingston, Esq.
Hon. Victor V. Ludwig
Hon. Stephen R. McCullough
Monica T. Monday, Esq.
John D. McGavin, Esq.
Stephen M. Sayers, Esq.
Prof Kent Sinclair, Project Reporter
Thomas W Williamson, Jr., Chair
ATTACHMENTS
A. Anderson decision by the Supreme Court of Virginia
B. Ruhlin decision by the Supreme Court of Virginia
C. Friend & Sinclair, LAW OF EVIDENCE IN VIRGINIA § 12.11
D. Note on an Important Impending Change to Federal Rule of Evidence 801
14
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REPORT OF THE EVIDENCE COMMITTEE
August 29, 2014

W. Coleman Allen, Esq.
Richard A. Conway, Esq.
Catherine French, Esq.
Hon. D. Arthur Kelsey
R. Lee Livingston, Esq.
Hon. Victor V. Ludwig
Hon. Stephen R. McCullough
Monica T. Monday, Esq.
John D. McGavin, Esq.
Stephen M. Sayers, Esq.
Prof. Kent Sinclair, Project Reporter
Thomas W. Williamson, Jr., Chair

The GUIDE TO THE RULES OF EVIDENCE IN VIRGINIA, a product of this Conference, contains
the full text of the Virginia Rules of Evidence adopted by the Supreme Court of Virginia and
enacted into law by the General Assembly, as amended from time to time.
The Evidence Committee met in the Summer of 2014 for an all-day session at the VBA
offices to make editorial changes to the Guide based on over 100 pages of evidence materials
circulated weeks in advance for study by committee members. New Rules approved by the
Supreme Court were added, new advisory “Notes” drafted by the Committee were edited and
incorporated, and numerous additions and editorial updates were made to the previous Notes
to reflect recent legislation and new case law from the Supreme Court of Virginia and the
Court of Appeals of Virginia. Legislative amendments and revised Rules of Evidence are
included in the revised Guide, through July, 2014. The revised Guide text was provided to
Virginia CLE early in August for publication of the new 2014 – 2015 Edition this fall.
It has been announced that next year, Lee Livingston will succeed Tom Williamson as
Chair of the Boyd Graves Evidence Committee.
For the interest of Boyd Graves Conference members, the primary editorial changes made
by the Evidence Committee are shown on the following pages of this Report.
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Rule 2:103. OBJECTIONS AND PROFFERS
(a) Admission or exclusion of evidence. Error may not be predicated upon admission or
exclusion of evidence, unless:
(1) As to evidence admitted, a contemporaneous objection is stated with reasonable
certainty as required in Rules 5:25 and 5A:18 or in any continuing objection on the
record to a related series of questions, answers or exhibits if permitted by the trial court
in order to avoid the necessity of repetitious objections; or
(2) As to evidence excluded, the substance of the evidence was made known to the
court by proffer.
(b) Hearing of jury. In jury cases, proceedings shall be conducted so as to prevent
inadmissible evidence from being made known to the jury.
NOTES
Subdivision (a). Virginia requires a timely objection to evidence, argument, or rulings, and
in the case of exclusion of proof, a proffer must be made to create a reviewable record of the
excluded matter. Objections must be specific, see Maxwell v. Commonwealth, 287 Va. 258,
754 S.E.2d 516 (2014); Arnold v. Wallace, 283 Va. 709, 725 S.E.2d 539 (2012); Clinton v.
Commonwealth, 204 Va. 275, 130 S.E.2d 437 (1963), rev’d on other grounds, 377 U.S. 158
(1964), and timely asserted. Wright v. Commonwealth, 23 Va. App. 1, 473 S.E.2d 707
(1996); Marlowe v. Commonwealth, 2 Va. App. 619, 347 S.E.2d 167 (1986). Rules 5:25 and
5A:18 of the Rules of the Supreme Court of Virginia continue to restrict appellate review to
claims of error raised in this fashion. See Wright v. Norfolk & W. Ry., 245 Va. 160, 168, 427
S.E.2d 724, 728 (1993) (purpose of doctrine explained); Jones v. Ford Motor Co., 263 Va.
237, 559 S.E.2d 592 (2002) (“objection; foundation” not sufficient to permit appellate review
of the basis for expert testimony). On the issue of whether the grounds for an objection are
apparent from the context, see Solomon v. Atlantic Coast Line Railroad Co., 187 Va. 240, 46
S.E.2d 369 (1948) (objection sufficient where the grounds are patent); Smith v.
Commonwealth, 165 Va. 776, 182 S.E. 124 (1935) (same); Evans v. Commonwealth, 161
Va. 992, 170 S.E. 756 (1933) (reason for objection should be assigned but not fatal where the
ground would be “immediately apparent”); see also Menefee v. Commonwealth, 189 Va. 900,
55 S.E.2d 9 (1949); Saunders v. Commonwealth, 186 Va. 1000, 45 S.E.2d 307 (1947); Davis
v. Commonwealth, 161 Va. 1037, 171 S.E. 598 (1933); Joyner v. Commonwealth, 10 Va.
App. 290, 392 S.E.2d 822 (1990). On the issue of co-parties joining or benefitting from
objections of another party, see Linnon v. Commonwealth, 287 Va. 92, 752 S.E.2d 822
(2014)(“one party may not rely on the objection of another party to preserve an argument for
appeal without expressly joining in the objection”).
Failure to object generally is a waiver. Burns v. Board of Supervisors, 227 Va. 354, 315
S.E.2d 856 (1984); see Zook v. Commonwealth, 31 Va. App. 560, 525 S.E.2d 32 (2000)
2
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(discretion of trial court). Offering an exhibit without first requesting redaction may be a
waiver of any objection to parts of its content. Commonwealth v. Jenkins, 255 Va. 516, 499
S.E.2d 263 (1998). If a party does not have a reasonable opportunity to object to a specific
item of evidence before it is presented, a prompt motion to strike the objectionable proof from
the record may be made. See Bitar v. Rahman, 272 Va. 130, 630 S.E.2d 319 (2006);
Kondaurov v. Kerdasha, 271 Va. 646, 629 S.E.2d 181 (2006); Vasquez v. Mabini, 269 Va.
155, 606 S.E.2d 809 (2005) (civil expert testimony); Countryside Corp. v. Taylor, 263 Va.
549, 561 S.E.2d 680 (2002). See also Commonwealth v. Amos, 287 Va. 301, 754 S.E.2d 304
(2014); Code § 8.01-384. The Rule continues the existing and well-established practice of
allowing counsel, upon approval of the trial court, “to make a continuing objection to a related
series of questions in order to avoid the necessity of repetitious objection.” Rodriguez v.
Commonwealth, 18 Va. App. 277, 286, 443 S.E.2d 419, 425 (1994), aff’d, 249 Va. 203, 454
S.E.2d 725 (1995).
Regarding the need to object specifically to multiple layers of hearsay, see Riner v.
Commonwealth, 268 Va. 296, 601 S.E.2d 555 (2004). On the proper form of objection when
out-of-court statements are not quoted by a witness, but his or her knowledge is arguably based
solely upon hearsay, see Preferred Systems Solutions, Inc. v. GP Consulting, LLC, 284 Va.
382, 732 S.E.2d 676 (2012).
The terms “offers” and “proffers” are used interchangeably. Offers of proof may take many
forms. Often, an offer will consist of a representation by counsel as to what evidence would be
presented but for a ruling by the court. See Bloom v. Commonwealth, 262 Va. 814, 554
S.E.2d 84 (2001); Tynes v. Commonwealth, 49 Va. App. 17, 635 S.E.2d 688 (2006). Or a
witness may testify in question-and-answer form outside the hearing of the jury. Owens v.
Commonwealth, 147 Va. 624, 630, 136 S.E. 765, 767 (1927). Absent a proper offer of proof,
an appellate court generally will not consider whether exclusion of evidence was error.
Williams v. Harrison, 255 Va. 272, 497 S.E.2d 467 (1998); Ray v. Commonwealth, 55 Va.
App. 647, 688 S.E.2d 879 (2010). See Galumbeck v. Lopez, 283 Va. 500, 722 S.E.2d 551
(2012). With respect to proffers of character evidence, see Gardner v. Commonwealth, 288
Va. 48, 758 S.E.2d 540 (2014).
****

Rule 2:403. EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF
PREJUDICE, CONFUSION, MISLEADING THE JURY, OR NEEDLESS
PRESENTATION OF CUMULATIVE EVIDENCE
Relevant evidence may be excluded if:
(a) the probative value of the evidence is substantially outweighed by (i) the danger of
unfair prejudice, or (ii) its likelihood of confusing or misleading the trier of fact; or
(b) the evidence is needlessly cumulative.

3
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NOTES
****
Confusion of the issues and misleading the jury. In Farley v. Commonwealth, 20 Va. App.
495, 498, 458 S.E.2d 310, 312 (1995), the court stated: “Among the policy considerations that
weigh against admitting probative evidence are: (1) its prejudice unfairly outweighs its
probative value; (2) its admission is unnecessarily time consuming; and (3) it is confusing and
will likely mislead the jury.” See Cherry v. D.S. Nash Constr. Co., 252 Va. 241, 244, 475
S.E.2d 794, 796 (1996); Spurlin v. Richardson, 203 Va. 984, 990, 128 S.E.2d 273, 278
(1962) (misleading the jury); Davis v. Commonwealth, 34 Va. App. 257, 540 S.E.2d 513
(2001) (drug courier profiles). Virginia requires that, when a defendant claims that a
third-party committed the offense, the defendant’s evidence must clearly or directly point to
that individual as the guilty party in order to be admissible. See Ramsey v. Commonwealth, 63
Va. App. 341, 757 S.E.2d 576 (2014).
****

Rule 2:404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE
CONDUCT; EXCEPTIONS; OTHER CRIMES
(a) Character evidence generally. Evidence of a person’s character or character trait is
not admissible for the purpose of proving action in conformity therewith on a particular
occasion, except:
(1) Character trait of accused. Evidence of a pertinent character trait of the accused
offered by the accused, or by the prosecution to rebut the same;
(2) Character trait of victim. Except as provided in Rule 2:412, evidence of a
pertinent character trait or acts of violence by the victim of the crime offered by an
accused who has adduced evidence of self-defense, or by the prosecution (i) to rebut
defense evidence, or (ii) in a criminal case when relevant as circumstantial evidence to
establish the death of the victim when other evidence is unavailable; or
(3) Character trait of witness. Evidence of the character trait of a witness, as
provided in Rules 2:607, 2:608, and 2:609.
(b) Other crimes, wrongs, or acts. Except as provided in Rule 2:413 or by statute,
evidence of other crimes, wrongs, or acts is generally not admissible to prove the character trait
of a person in order to show that the person acted in conformity therewith. However, if the
legitimate probative value of such proof outweighs its incidental prejudice, such evidence is
admissible if it tends to prove any relevant fact pertaining to the offense charged, such as
where it is relevant to show motive, opportunity, intent, preparation, plan, knowledge, identity,
absence of mistake, accident, or if they are part of a common scheme or plan.
4
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NOTES
Subsection (a). The general rule excluding character proof is Virginia law. Williams v.
Commonwealth, 203 Va. 837, 127 S.E.2d 423 (1962) (criminal case); Commonwealth ex rel.
Davis v. Malbon, 195 Va. 368, 78 S.E.2d 683 (1953); S.H. Kress & Co. v. Roberts, 143 Va.
71, 129 S.E. 244 (1925) (civil proceeding); National Union Fire Ins. Co. v. Burkholder, 116
Va. 942, 83 S.E. 404 (1914). Subsections (1) and (2) generally apply to criminal cases while
subsection (3) applies to civil and criminal cases. Note: Isolated acts of prior bad conduct are
not admissible on this basis in civil or criminal cases. See McMinn v. Rounds, 267 Va. 277,
591 S.E.2d 694 (2004) (admissibility in certain civil cases).
Subdivision (a)(1). The exception to the general rule of exclusion permits a criminal
defendant to introduce evidence of his character, Barlow v. Commonwealth, 224 Va. 338, 297
S.E.2d 645 (1982), and once he has opened the door by doing so, allows the Commonwealth to
introduce rebuttal character evidence. Zirkle v. Commonwealth, 189 Va. 862, 871, 55 S.E.2d
24, 29 (1949); Roach v. Commonwealth, 157 Va. 954, 961, 162 S.E. 50, 52 (1932); see
Gravely v. Commonwealth, 13 Va. App. 560, 414 S.E.2d 190 (1992); see also Gardner v.
Commonwealth, 288 Va. 48, 758 S.E.2d 540 (2014)(“a defendant is not limited solely to
reputation evidence regarding truthfulness, but may offer evidence to prove good character for
any trait relevant in the case” – whether or not the witness has “discussed” that reputation with
others – and in rebutting such proof the Commonwealth, unlike the defendant, is limited to
evidence of the defendant’s bad reputation for the particular trait before the defendant was
accused of the present crime or the trial began); Argenbright v. Commonwealth, 57 Va. App.
94, 698 S.E.2d 294 (2010) (admissibility of character proof regarding truthfulness and
law-abidingness on the issue of guilt in a forgery/money by false pretenses case, and on the
issue of credibility of the defendant as a witness—standards for character witness testimony
discussed). Note that the exception for reputational proof of character is limited to criminal
proceedings. National Union Fire Ins. Co. v. Burkholder, 116 Va. 942, 945, 83 S.E. 404,
405-06 (1914); see Jackson v. Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003). Under
the seminal decision in Zirkle, a defendant’s evidence of good character may be “negative,”
stating that the qualified character witness has not heard of any reputation of the defendant for
bad character with respect to a particular trait. Gardner supra; Barlow v. Commonwealth, 224
Va. 338, 340, 297 S.E.2d 645, 646 (1982).
Subdivision (a)(2). Introduction of evidence of a pertinent character trait of the victim
where the defendant argues self-defense is permitted by Virginia law. Barnes v.
Commonwealth, 214 Va. 24, 197 S.E.2d 189 (1973); Canipe v. Commonwealth, 25 Va. App.
629, 491 S.E.2d 747 (1997); see Randolph v. Commonwealth, 190 Va. 256, 56 S.E.2d 226
(1949). The prosecution may offer proof of the victim’s character for pertinent traits only after
5
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the defendant has put the victim’s character in issue. Lee v. Commonwealth, 188 Va. 360,
365-66, 49 S.E.2d 608, 610-11 (1948). Evidence pertaining to the victim of a criminal sexual
assault is controlled by the statute embodied in Rule 2:412. See also Epperly v.
Commonwealth, 224 Va. 214, 294 S.E.2d 882 (1982) (to establish death of victim). On the
character of the victim, see Luck v. Commonwealth, 30 Va. App. 36, 515 S.E.2d 325 (1999).
Subdivision (a)(3). The exception to the general rule of exclusion that permits the
introduction of character evidence to impeach a witness, including an accused who takes the
stand, is also Virginia law. Land v. Commonwealth, 211 Va. 223, 226, 176 S.E.2d 586,
588-89 (1970).
Subsection (b). Evidence that shows or tends to show a defendant has committed a prior
crime generally is inadmissible to prove the crime charged. Woodfin v. Commonwealth, 236
Va. 89, 95, 372 S.E.2d 377, 380 (1988); Kirkpatrick v. Commonwealth, 211 Va. 269, 272,
176 S.E.2d 802, 805 (1970); see Burley v. Commonwealth, 29 Va. App. 140, 510 S.E.2d 265
(1999). Such evidence implicating an accused in other crimes unrelated to the charged offense
is inadmissible because it may confuse the issues being tried and cause undue prejudice to the
defendant. Guill v. Commonwealth, 255 Va. 134, 495 S.E.2d 489 (1998); see McGowan v.
Commonwealth, 274 Va. 689, 652 S.E.2d 103 (2007); Boggs v. Commonwealth, 199 Va.
478, 486, 100 S.E.2d 766, 772 (1957); Hall v. Commonwealth, 32 Va. App. 616, 529 S.E.2d
829 (2000); see also Commonwealth v. Minor, 267 Va. 166, 591 S.E.2d 61 (2004) (prior
rapes of other victims irrelevant to prove lack of consent in rape charged). Compare Quinones
v. Commonwealth, 35 Va. App. 634, 547 S.E.2d 524 (2001) (possession of pornography).
Under Code § 18.2-67.7:1, enacted in 2014, a defendant’s prior conviction for a sexual
offense (as defined in the statute) is “admissible and may be considered for its bearing on any
matter to which it is relevant” as proof in the prosecution of a felony sexual offense involving
a child victim. Effective July 1, 2014, the Supreme Court of Virginia adopted new Virginia
Rule 2:413 to implement the specific provisions of this statute, and the opening phrase of Rule
2:404(b) was added to provide a cross-reference to the new Virginia statute and Rule, which
establish an exception to the general ban of Rule 2:404(b) on the use of prior conduct to
support the inference that a defendant committed the presently charged offense. There is no
case law interpreting the new provisions as this edition of the Guide is prepared, but the clear
intention of the statute is that “any matter” to which the prior conviction is relevant will
include use of the prior offense to prove that the defendant committed the presently charged
offense (that he has a “propensity” to commit such crimes) and perhaps to address other issues,
such as knowledge or intent. As is true of all “prior bad acts” proof admissible in Virginia
under Rule 2:404(b), pursuant to Rule 2:413(e) evidence of prior sex crime convictions, while
“admissible” (not barred by basic character evidence principles or Rule 2:404(b) for example),
may nonetheless be excluded “in accordance with the Virginia Rules of Evidence, including
6
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but not limited to Rule 2:403.” The new statute and Rule are not limited to instances when the
defendant elects to testify and is subject to impeachment as provided in Rule 609.
There are several other exceptions to the general rule excluding evidence of prior conduct
of the accused under Virginia case law. Evidence of “other crimes” is relevant and admissible
if it tends to prove any element of the offense charged. Thus, evidence of other crimes is
allowed when it tends to prove motive, intent, or knowledge of the defendant. Guill, 255 Va.
at 138, 495 S.E.2d at 491; Kirkpatrick, 211 Va. at 272, 176 S.E.2d at 805; see McGowan v.
Commonwealth, 274 Va. 689, 652 S.E.2d 103 (2007); Pryor v. Commonwealth, 276 Va.
312, 661 S.E.2d 820 (2008) (incidents after the crime unduly prejudicial as bad acts offered to
show identification of the perpetrator); see also Slaughter v. Commonwealth, 49 Va. App.
659, 644 S.E.2d 89 (2007) (other acts admissible to show intent); Thomas v. Commonwealth,
44 Va. App. 741, 607 S.E.2d 738 (2005) (crime scene facts and motive); Mughrabi v.
Commonwealth, 38 Va. App. 538, 567 S.E.2d 542 (2002) (showing state of mind and intent
to defraud). Evidence of other crimes, wrongs, or acts may also be introduced to show such
things as relationship, identification, preparation, general plan or scheme, and absence of
mistake or accident, where the probative value for such a purpose outweighs the prejudice to
the defendant. Ortiz v. Commonwealth, 276 Va. 705, 667 S.E.2d 751 (2008); Rodriguez v.
Commonwealth, 249 Va. 203, 454 S.E.2d 725 (1995); Woodfin v. Commonwealth, 236 Va.
89, 95, 372 S.E.2d 377, 380-81 (1988). Concerning the admission of other crimes proof to
show a “common plan,” see Scates v. Commonwealth, 262 Va. 757, 553 S.E.2d 756 (2001)
(this ground for admission requires such a concurrence of common features that the various
acts in the present case are naturally to be explained as part of a general plan of which they are
the individual manifestations); Satcher v. Commonwealth, 244 Va. 220, 230-31, 421 S.E.2d
821, 827-28 (1992); McWhorter v. Commonwealth, 191 Va. 857, 870-71, 63 S.E.2d 20, 26
(1951).
****

[NEW RULE BASED ON 2014 STATUTE]
Rule 2:413. EVIDENCE OF SIMILAR CRIMES IN CHILD SEXUAL
OFFENSE CASES
(a) In a criminal case in which the defendant is accused of a felony sexual offense involving
a child victim, evidence of the defendant’s conviction of another sexual offense or offenses is
admissible and may be considered for its bearing on any matter to which it is relevant.
(b) The Commonwealth shall provide to the defendant 14 days prior to trial notice of its
intention to introduce copies of final orders evidencing the defendant’s qualifying prior
7
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criminal convictions. Such notice shall include (i) the date of each prior conviction, (ii) the
name and jurisdiction of the court where each prior conviction was obtained, and (iii) each
offense of which the defendant was convicted. Prior to commencement of the trial, the
Commonwealth shall provide to the defendant photocopies of certified copies of the final
orders that it intends to introduce.
(c) This Rule shall not be construed to limit the admission or consideration of evidence
under any other rule of court or statute.
(d) For purposes of this Rule, “sexual offense” means any offense or any attempt or
conspiracy to engage in any offense described in Article 7 (§ 18.2-61 et seq.) of Chapter 4 or §
18.2-370, 18.2-370.01, or 18.2-370.1 or any substantially similar offense under the laws of
another state or territory of the United States, the District of Columbia, or the United States.
(e) Evidence offered in a criminal case pursuant to the provisions of this Rule shall be
subject to exclusion in accordance with the Virginia Rules of Evidence, including but not
limited to Rule 2:403.
[NEW NOTE TO ACCOMPANY NEW RULE]
NOTES
The General Assembly enacted Code § 18.2-67.7:1 in 2014 to provide for admissibility of a
defendant’s prior convictions for sexual offenses (defined in the statute) as proof in the
prosecution of any felony sexual charge involving a child victim. This Virginia statute is not
worded to track Federal Rules of Evidence 413 and 414, but addresses a similar principle. The
Supreme Court of Virginia adopted new Rule 2:413, effective July 1, 2014, to implement the
statute verbatim. Unlike Federal Rule of Evidence 415, the Virginia provisions do not apply in
civil litigation involving sexual wrongs.
The statute and Rule define prior sexual offenses broadly, citing in subsection (d) entire
chapters and articles of the criminal titles of the Code of Virginia, as well as three specific
sections, and encompassing “any substantially similar offense under the laws of another state
or territory of the United States, the District of Columbia, or the United States.” Subsection (b)
of the statute and Rule require that detailed notice be provided to the defendant 14 days before
trial in any case in which the Commonwealth intends to introduce copies of final orders
evidencing the defendant’s qualifying prior sex offense convictions. The notice must include
details informing the defendant of each prior offense and the date of each prior conviction, as
well as the name and jurisdiction of the court where each prior conviction was obtained. In
addition to the 14-day notice, the Commonwealth must provide to the defendant prior to trial
photocopies of certified copies of the final orders that it intends to introduce.

8
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Both the statute and Rule 2:413 recite that the admissibility they authorize does not displace
any other grounds that may exist in Virginia law for using a prior conviction, such as
impeachment under Rule 2:609 or proof of substantive elements of a crime (such as the offense
of being a felon in possession of a firearm or being a “repeat offender” under certain drunk
driving statutes). On the other hand, both the statute and Rule make it clear that – while
subsection (a) declares that qualifying prior convictions are “admissible” – the offer of such
convictions by the prosecution is subject to defense objections that the probative value of such
proof is substantially outweighed by its prejudice to the defendant under Rule 2:403, or that the
proof should be excluded under any other provision of the Virginia Rules of Evidence.

****

Rule 2:607.IMPEACHMENT OF WITNESSES
(a) In general. Subject to the provisions of Rule 2:403, the credibility of a witness may be
impeached by any party other than the one calling the witness, with any proof that is relevant to
the witness’s credibility. Impeachment may be undertaken, among other means, by:
(i) introduction of evidence of the witness’s bad general reputation for the traits of
truth and veracity, as provided in Rule 2:608(a) and (b);
(ii) evidence of prior conviction, as provided in Rule 2:609;
(iii) evidence of prior unadjudicated perjury, as provided in Rule 2:608(d);
(iv) evidence of prior false accusations of sexual misconduct, as provided in Rule
2:608(e);
(v) evidence of bias as provided in Rule 2:610;
(vi) prior inconsistent statements as provided in Rule 2:613;
(vii)
contradiction by other evidence; and
(viii) any other evidence which is probative on the issue of credibility because of a
logical tendency to convince the trier of fact that the witness’s perception, memory, or
narration is defective or impaired, or that the sincerity or veracity of the witness is
questionable.
Impeachment pursuant to subdivisions (a)(i) and (ii) of this Rule may not be
undertaken by a party who has called an adverse witness.
(b) Witness with adverse interest. A witness having an adverse interest may be examined
with leading questions by the party calling the witness. After such an adverse direct
examination, the witness is subject to cross-examination.

9
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(c) Witness proving adverse.
(i) If a witness proves adverse, the party who called the witness may, subject to the
discretion of the court, prove that the witness has made at other times a statement
inconsistent with the present testimony as provided in Rule 2:613.
(ii) In a jury case, if impeachment has been conducted pursuant to this subdivision (c),
the court, on motion by either party, shall instruct the jury to consider the evidence of
such inconsistent statements solely for the purpose of contradicting the witness.
NOTES
****
Subdivision (b). The statute states the basic principle that adverse party witnesses may be
examined as upon cross-examination. Whitehead v. Commonwealth, 31 Va. App. 311, 522
S.E.2d 904 (2000). Note that employees are not necessarily adverse. Hegwood v. Virginia
Natural Gas, Inc., 256 Va. 362, 505 S.E.2d 372 (1998). On the issue of the hostility of an
alleged third-party perpetrator of the crime for which a defendant is on trial, based on the
third-party's adverse financial or other personal interest in the outcome, or hostility in fact
when called as a witness for the defendant, see Ramsey v. Commonwealth, 63 Va. App. 341,
757 S.E.2d 576 (2014).
Prior Convictions as Substantive Evidence. Rule 2:609 does not govern admission of
proof of a prior conviction where it is part of a criminal offense charged (as in prosecutions for
the offense of being a felon in possession of a firearm) or where proof of a prior offense
determines application of repeat-offender or sentence enhancement provisions of the Code of
Virginia (such as certain drunk driving statutory provisions). Nor does Rule 2:609 apply when
the prosecution seeks to offer proof pursuant to Code § 18.2-67.7:1 and Rule 2:413 of a
defendant’s prior conviction for a sexual offense in the prosecution of any felony sexual
offense involving a child victim. Such proof is not limited to impeachment of a the defendant
as witness but, subject to Rule 2:403, it is “admissible and may be considered for its bearing on
any matter to which it is relevant” as proof on the merits (e.g., showing that the defendant has
a “propensity” to commit such crimes).
****
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Rule 2:609. IMPEACHMENT BY EVIDENCE OF CONVICTION
Evidence that a witness has been convicted of a crime may be admitted to impeach the
credibility of that witness subject to the following limitations:
(a) Party in a civil case or criminal defendant.
(i) The fact that a party in a civil case or an accused who testifies has previously been
convicted of a felony, or a misdemeanor involving moral turpitude, and the number of
such convictions may be elicited during examination of the party or accused.
(ii) If a conviction raised under subdivision (a)(i) is denied, it may be proved by
extrinsic evidence.
(iii) In any examination pursuant to this subdivision (a), the name or nature of any crime of
which the party or accused was convicted, except for perjury, may not be shown, nor may the
details of prior convictions be elicited, unless offered to rebut other evidence concerning prior
convictions.
(b) Other witnesses. The fact that any other witness has previously been convicted of a
felony, or a misdemeanor involving moral turpitude, the number, and the name and nature, but
not the details, of such convictions may be elicited during examination of the witness or, if
denied, proved by extrinsic evidence.
(c) Juvenile adjudications. Juvenile adjudications may not be used for impeachment of a
witness on the subject of general credibility, but may be used to show bias of the witness if
constitutionally required.
(d) Adverse Witnesses. A party who calls an adverse witness may not impeach that
adverse witness with a prior conviction.

NOTES

Subdivisions (a) and (b). These subsections of the Rule follow existing Virginia law as
enunciated in Payne v. Carroll, 250 Va. 336, 461 S.E.2d 837 (1995) (civil cases) and Harmon
v. Commonwealth, 212 Va. 442, 446, 185 S.E.2d 48, 51 (1971) (general rule in criminal
case). See also Sadoski v. Commonwealth, 219 Va. 1069, 254 S.E.2d 100 (1979). The
principles set forth here are subject to the provision enunciated in McAmis v. Commonwealth,
225 Va. 419, 304 S.E.2d 2 (1983), that where the accused on cross-examination discloses
additional information about the conviction, the Commonwealth may thereafter inquire
concerning the name of the offense. See also Johnson v. Commonwealth, 224 Va. 525, 528,
298 S.E.2d 99, 101 (1982); Santmier v. Commonwealth, 217 Va. 318, 228 S.E.2d 681 (1976)
(defendant’s denial of drug use opened door for naming of prior marijuana offense);
Dammerau v. Commonwealth, 3 Va. App. 285, 290, 349 S.E.2d 409, 412 (1986). Compare
Jewel v. Commonwealth, 260 Va. 430, 536 S.E.2d 905 (2000) (the word “conviction” includes
11
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a guilty plea accepted by the court), with Webb v. Commonwealth, 31 Va. App. 466, 524
S.E.2d 164 (2000), and Bright v. Commonwealth, 31 Va. App. 488, 524 S.E.2d 175 (2000)
(impeachment only after sentence in jury proceeding).
Virginia Code § 19.2-269 provides that a conviction of “felony or perjury” may be shown;
the Supreme Court of Virginia has held that, in addition, the witness may be impeached by
showing a conviction of a misdemeanor involving moral turpitude. Hackman v.
Commonwealth, 220 Va. 710, 261 S.E.2d 555 (1980); Parr v. Commonwealth, 198 Va. 721,
96 S.E.2d 160 (1957) (stating the rule and defining moral turpitude); see also Newton v.
Commonwealth, 29 Va. App. 433, 512 S.E.2d 846 (1999) (error to allow cross-examination
about a witness’s unrelated, unadjudicated assault offense).
The term “moral turpitude” includes lying, cheating, and stealing, and may also cover other
crimes. See, e.g., Tasker v. Commonwealth, 202 Va. 1019, 121 S.E.2d 459 (1961); Great
Coastal Express v. Ellington, 230 Va. 142, 334 S.E.2d 846 (1985) (surveying case law
applying the principles).
Bias. Cross-examination designed to demonstrate a witness’s bias may exceed the general
limitations set forth in this provision. See Scott v. Commonwealth, 25 Va. App. 36, 486
S.E.2d 120 (1997) (details about convictions that may show bias).
Defining Convictions. For a discussion of what constitutes a “conviction” in Virginia,
see Starrs v. Commonwealth, 287 Va. 1, 12 n.4, 752 S.E.2d 812, 819 n.4 (2014). Compare
Jewel v. Commonwealth, 260 Va. 430, 536 S.E.2d 905 (2000)(partially overruled in Starrs)
with Webb v. Commonwealth, 31 Va. App. 466, 524 S.E.2d 164 (2000), and Bright v.
Commonwealth, 31 Va. App. 488, 524 S.E.2d 175 (2000) (impeachment only after sentence
in jury proceeding). See Jewel v. Commonwealth, 260 Va. 430, 536 S.E.2d 905 (2000) (the
word “conviction” includes a guilty plea accepted by the court).
****

Rule 2:611. MODE AND ORDER OF INTERROGATION AND
PRESENTATION
(a) Presentation of evidence. The mode and order of interrogating witnesses and
presenting evidence may be determined by the court so as to (1) facilitate the ascertainment of
the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment
or undue embarrassment.

12
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(b) Scope of cross-examination.
(i) Cross-examination should be limited to the subject matter of the direct
examination and matters affecting the credibility of the witness. The court may, in the
exercise of discretion, permit inquiry into additional matters as if on direct examination.
(ii) In a criminal case, if a defendant testifies on his or her own behalf and denies
guilt as to an offense charged, cross-examination of the defendant may be permitted in
the discretion of the court into any matter relevant to the issue of guilt or innocence.
(c) Leading questions. Leading questions should not be used on the direct examination of
a witness except as may be permitted by the court in its discretion to allow a party to develop
the testimony. Leading questions should be permitted on cross-examination. Whenever a party
calls a hostile witness, an adverse party, a witness having an adverse interest, or a witness
proving adverse, interrogation may be by leading questions.

NOTES
Subdivision (a). Virginia has allowed its trial judges great latitude regarding the mode and
order of examination of witnesses. See, e.g., Butler v. Parrocha, 186 Va. 426, 43 S.E.2d 1
(1947). After adverse examination of a witness, cross-examination must be allowed. Food
Lion, Inc. v. Cox, 257 Va. 449, 513 S.E.2d 860 (1999). See also Virginia Code § 18.2-67.9
regarding testimony of child witnesses, applied in Parrish v. Commonwealth, 38 Va. App.
607, 567 S.E.2d 576 (2002). On the mode of interrogating children who are the victims of
alleged sexual offenses, in light of the trial court's discretion under Rule 2:611(a) to protect
witnesses, the testimonial provisions of Code § 18.2-67.9, and the requirements of the
Confrontation Clause of the Sixth Amendment to the United States Constitution, see Turner v.
Commonwealth, 63 Va. App. 401, 758 S.E.2d 81 (2014)(child witness apparently unable to
testify orally to details of the sexual offense was permitted to answer questions from the
prosecution by hand writing responses in open court on anatomically correct drawings, in the
presence of defendant and counsel, and subject to cross-examination by defense counsel).

****
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Rule 2:701. OPINION TESTIMONY BY LAY WITNESSES
Opinion testimony by a lay witness is admissible if it is reasonably based upon the personal
experience or observations of the witness and will aid the trier of fact in understanding the
witness’ perceptions. Lay opinion may relate to any matter, such as—but not limited
to—sanity, capacity, physical condition or disability, speed of a vehicle, the value of property,
identity, causation, time, the meaning of words, similarity of objects, handwriting, visibility or
the general physical situation at a particular location. However, lay witness testimony that
amounts only to an opinion of law is inadmissible.

NOTES
Rule 2:701 permits lay witness opinion testimony if (1) “it is reasonably based upon the
personal experience or observations of the witness;” and (2) it “will aid the trier of fact in
understanding the witness’ perceptions.” In Harman v. Honeywell Int’l, 288 Va. 84, 758
S.E.2d 515 (2014), the Court explained that the first prong of Rule 2:701 requires personal
knowledge, while the second speaks to the necessity of lay opinion testimony, and the Court
noted that “[g]enerally, lay opinion testimony is only admitted when the witness’s information
for some reason cannot be adequately conveyed . . . by a detailed recital of the specific facts
upon which the opinion is based . . . because the witness’s impression is one that cannot by its
very nature be broken down into constituent parts.” If the witness can conveniently relate the
facts in a manner that will convey an adequate understanding of the issue, the witness’s
opinion based on those facts is unnecessary and therefore inadmissible. Where the trier of fact
would be fully capable of listening to the specific facts and reaching its own conclusion based
on those facts a lay opinion is “superfluous” and inadmissible. Id. In addition, “mere
assessments of liability or its constituent findings are not admissible,” and witnesses are
precluded from “characterizing acts or conduct as careful, careless, cautious, dangerous, good
management, in the line of duty, necessary, negligent, omitting anything possible, practicable,
proper, prudent, reasonably safe, skillful, usual or unusual.” Id., quoting Davis v. Souder, 134
Va. 356, 362, 114 S.E. 605, 607 (1922). Opinion testimony is subject to exclusion under Rule
2:403 if its probative value is substantially outweighed by the danger of unfair prejudice.
Harman, supra.
Trial courts in Virginia and the Supreme Court of Virginia have vast experience in dealing
with questions of the admissibility of lay opinion testimony. Although the common law rule
restricted lay opinion—see, e.g., Davis v. Souder, 134 Va. 356, 114 S.E. 605 (1922) (facts, not
opinions, are admissible)—some lay opinions have always been admitted while others have
been excluded. Tyler v. Sites, 90 Va. 539, 19 S.E. 174 (1894). Thus,
14
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Witnesses have long been permitted to testify in Virginia courts as to their opinion of a
person’s sanity or capacity to make a will. See, e.g., Davis v. Alderson, 125 Va. 681, 100 S.E.
541 (1919) (sanity); McComb v. Farrow, 128 Va. 455, 104 S.E. 812 (1920) (will). Owners of
property have been permitted to express opinions as to its value. See, e.g., Haynes v. Glenn,
197 Va. 746, 91 S.E.2d 433 (1956); accord Norfolk & W. Ry. v. Keatley, 211 Va. 507, 178
S.E.2d 516 (1971); cf. Snyder Plaza Props., Inc. v. Adams Outdoor Adver., Inc., 259 Va.
635, 528 S.E.2d 452 (2000) (president of company does not qualify as owner and was not
shown to be familiar with the form of property interest involved). Other
The test in Virginia is whether a witness is able to fully report observations without
resorting to opinion and inference; if not, and if some use of opinions and inferences in a
witness’s testimony actually adds to the trier of fact’s understanding of the witness’s
perception, the use has been permitted. In Richards v. Commonwealth, 107 Va. 881, 889-90,
59 S.E. 1104, 1107 (1908), the court stated that opinions may be admitted where a witness
cannot report observations without them and the witness, like any ordinary person, is capable
of understanding and reporting observations through some use of opinion testimony. Similar
language is found in other cases. See, e.g., Shenandoah Valley Loan & Trust Co. v. Murray,
120 Va. 563, 578-79, 91 S.E. 740, 745 (1917) (opinion of witness that plaintiff appeared to be
suffering and nervous admissible to fully inform jurors as to what the witness observed); see
also Virginia Ry. & Power Co. v. Burr, 145 Va. 338, 133 S.E. 776 (1926) (witness’s infirmity
or difficulty with language might require use of opinion testimony).
Specific instances where lay opinion is allowed: Speed—Doe v. Dewhirst, 240 Va. 266,
396 S.E.2d 840 (1990); Meade v. Meade, 206 Va. 823, 147 S.E.2d 171 (1966); Moore v.
Lewis, 201 Va. 522, 111 S.E.2d 788 (1960); Shrader v. Commonwealth, 2 Va. App. 287, 343
S.E.2d 375 (1986). Time—Citizens Rapid Transit Co. v. O’Hara, 203 Va. 979, 128 S.E.2d
270 (1962). Sanity—Ford v. Ford, 200 Va. 674, 107 S.E.2d 397 (1959). Capacity to Make a
Will—McComb v. Farrow, 128 Va. 455, 104 S.E. 812 (1920). Suffering or Nervousness
—Shenandoah Valley Loan & Trust Co. v. Murray, 120 Va. 563, 91 S.E. 740 (1917).
Disability—Speller v. Commonwealth, 2 Va. App. 437, 345 S.E.2d 542 (1986).
Causation—Peterson v. Neme, 222 Va. 477, 281 S.E.2d 869 (1981); Sumner v. Smith, 220
Va. 222, 257 S.E.2d 825 (1979). Property Value—Haynes v. Glenn, 197 Va. 746, 91 S.E.2d
433 (1956); Norfolk & W. Ry. v. Briggs, 103 Va. 105, 48 S.E. 521 (1904); Stainback v.
Stainback, 11 Va. App. 13, 396 S.E.2d 686 (1990). Identity of Persons—Bowman v.
Commonwealth, 30 Va. App. 298, 516 S.E.2d 705 (1999). Meaning of Slang or
Argot—Tweed v. Commonwealth, 36 Va. App. 363, 550 S.E.2d 345 (2001).
On the need for medical testimony, see Nichols v. Kaiser Found. Health Plan, Inc., 257
Va. 491, 514 S.E.2d 608 (1999). Cf. Mullin v. Mullin, 45 Va. App. 289, 610 S.E.2d 331
(2005) (mother’s lay opinion on physical condition of child).
15
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****

Rule 2:702. TESTIMONY BY EXPERTS
(a) Use of Expert Testimony.
(i) In a civil proceeding, if scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience, training, or education may testify
thereto in the form of an opinion or otherwise.
(ii) In a criminal proceeding, expert testimony is admissible if the standards set forth
in subdivision (a)(i) of this Rule are met and, in addition, the court finds that the subject
matter is beyond the knowledge and experience of ordinary persons, such that the jury
needs expert opinion in order to comprehend the subject matter, form an intelligent
opinion, and draw its conclusions.
(b) Form of opinion. Expert testimony may include opinions of the witness established
with a reasonable degree of probability, or it may address empirical data from which such
probability may be established in the mind of the finder of fact. Testimony that is speculative,
or which opines on the credibility of another witness, is not admissible.

NOTES
Subdivision (a)(i). Expert testimony is admissible not only when scientific knowledge is
required, but when experience and observation in a special calling give the expert knowledge
of a subject beyond that of persons of common knowledge and ordinary experience. Online
Res. Corp. v. Lawlor, 285 Va. 40, 736 S.E.2d 886 (2013) (expert tendered for testimony on
executive compensation based on stock prices need not be expert in stock valuation).
The Virginia Code provision implemented in this Rule of Evidence governs in civil cases.
The Virginia Code section and Rule authorize expert testimony in any situation where it would
be helpful to the trier of fact. See Keesee v. Donigan, 259 Va. 157, 524 S.E.2d 645 (2000);
Breeden v. Roberts, 258 Va. 411, 518 S.E.2d 834 (1999); Holmes v. Doe, 257 Va. 573, 515
S.E.2d 117 (1999) (testimony on general principles); see also Norfolk S. Ry. v. Bowles, 261
Va. 21, 539 S.E.2d 727 (2001); Hoar v. Great E. Resort Mgmt., Inc., 256 Va. 374, 506
S.E.2d 777 (1998). On medical-related testimony, see Norfolk & W. Ry. v. Keeling, 265 Va.
228, 576 S.E.2d 452 (2003) (biomechanical testimony about conditions of the inner ear); John
v. Im, 263 Va. 315, 559 S.E.2d 694 (2002) (brain injury); Sami v. Varn, 260 Va. 280, 535
S.E.2d 172 (2000); Phillips v. Southeast 4-H Educ. Ctr., Inc., 257 Va. 209, 510 S.E.2d 458
16
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(1999); Nichols v. Kaiser Found. Health Plan, Inc., 257 Va. 491, 514 S.E.2d 608 (1999);
Combs v. Norfolk & W. Ry., 256 Va. 490, 507 S.E.2d 355 (1998); see also Dagner v.
Anderson, 274 Va. 678, 651 S.E.2d 640 (2007); Christian v. Surgical Specialists of
Richmond, Ltd., 268 Va. 60, 596 S.E.2d 522 (2004). But see Fitzgerald v. Commonwealth,
273 Va. 596, 643 S.E.2d 162 (2007) (testimony of licensed professional counselor); Conley v.
Commonwealth, 273 Va. 554, 643 S.E.2d 131 (2007) (testimony by licensed clinical social
worker). An expert need not be licensed to practice the discipline in the Commonwealth unless
subject-specific statutes so provide. See Commonwealth v. Allen, 269 Va. 262, 609 S.E.2d 4
(2005) (sexual predator expert proof statute changed after trial). On the issue of whether expert
testimony is required in a case involving medical care, see Webb v. Smith, 276 Va. 305, 661
S.E.2d 457 (2008) (failure to perform one of two agreed-upon procedures); Coston v.
Bio-Medical Applications of Va., Inc., 275 Va. 1, 5, 654 S.E.2d 560, 562 (2008) (defective
treatment chair). Regarding testimony by chiropractors and podiatrists on medical issues, see
Virginia Code § 54.1-2900 (including “diagnosis” of physical conditions), § 8.01-401.2:1
(precluding testimony of podiatrists as expert witnesses in medical malpractice proceedings
against a doctor of medicine or osteopathic medicine), and § 8.01-401.2 (authorizing a doctor
of chiropractic or a physician assistant, when properly qualified, to testify as an expert as to
etiology, diagnosis, prognosis, treatment, treatment plan, and disability, including anatomical,
physiological, and pathological considerations within the scope of the practice of chiropractic
as defined in § 54.1-2900 or the scope of physician assistant activities authorized pursuant to §
54.1-2952, but precluding a physician assistant from testifying as an expert witness in a
medical malpractice action for or against (i) a doctor of medicine or osteopathic medicine
regarding the standard of care of a doctor of medicine or osteopathic medicine or (ii) a
defendant health care provider regarding causation).
****
Scientific reliability and new scientific procedures. Prior to the federal courts’
development of the “Daubert” standards, in Virginia the trial court’s role in making a
threshold finding of scientific reliability when unfamiliar scientific evidence is offered was
noted in Spencer v. Commonwealth, 240 Va. 78, 97-98, 393 S.E.2d 609, 621 (1990) and
Satcher v. Commonwealth, 244 Va. 220, 244, 421 S.E.2d 821, 835 (1992). This reliability
standard is applicable in both the guilt and the penalty phases of a criminal case, and the
burden of making a prima facie showing of the reliability of the scientific method offered rests
upon the proponent of the evidence, subject to the opponent’s opportunity for
cross-examination and refutation. See Billips v. Commonwealth, 274 Va. 805, 652 S.E.2d 99
(2007) (error to require a defendant to introduce evidence of unreliability when the
Commonwealth offers scientific proof unless it is of a kind so familiar and accepted as to
require no foundation to establish the fundamental reliability of the system, such as fingerprint
analysis). Concerning “blood spatter” evidence and the testability of scientific proof, see
17
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Smith v. Commonwealth, 265 Va. 250, 576 S.E.2d 465 (2003). Regarding the calculation of
“database match probability” versus “random match probability” statistics in cases involving
DNA testing, see Pope v. Commonwealth, 60 Va. App. 486, 729 S.E.2d 751 (2012). On the
reliability of DNA allele frequency data, the operation of Code § 19.2-270.5, and the adequacy
of the database created and compiled by the Virginia Department of Forensic Science to
support expert statistical DNA profile comparisons, see Ramsey v. Commonwealth, 63 Va.
App. 341, 757 S.E.2d 576 (2014). Some forms of scientific or technical proof are “so familiar
and accepted as to require no foundation to establish the fundamental reliability of the system,
such as fingerprint analysis.” Dowdy v. Commonwealth, 278 Va. 577, 600, 686 S.E.2d 710,
723 (2009) (validation of the fingerprint identification methodology is not a necessary part of
an expert’s testimony). The Supreme Court of Virginia has expressly left open for future
consideration the issue of whether analysis similar to that employed by the federal courts under
Daubert v. Merrell Dow Pharmaceuticals, 516 U.S. 869 (1995), should be applied in Virginia
trial courts to determine the scientific reliability of expert testimony. See John v. Im, 263 Va.
315, 559 S.E.2d 694 (2002).
Bias. On the scope of cross-examination of expert witnesses for bias, see Jackson v.
Commonwealth, 266 Va. 423, 587 S.E.2d 532 (2003); Sawyer v. Comerci, 264 Va. 68, 563
S.E.2d 748 (2002); Lombard v. Rohrbaugh, 262 Va. 484, 551 S.E.2d 349 (2001); Henning
v. Thomas, 235 Va. 181, 188, 366 S.E.2d 109, 113 (1988).
Disqualification of experts. See Arnold v. Wallace, 283 Va. 709, 725 S.E.2d 539 (2012);
Kitt v. Crosby, 277 Va. 396, 672 S.E.2d 851 (2009); Wright v. Kaye, 267 Va. 510, 593 S.E.2d
307 (2004). As to disqualification due to an expert’s “switching sides,” see Turner v. Thiel,
262 Va. 597, 553 S.E.2d 765 (2001) (exclusion due to prior engagement by the opposing party
in which confidential information may have been disclosed conflicts); Chappelle v.
Commonwealth, 62 Va. App. 339, 746 S.E.2d 530 (2013)(same).
****
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Rule 2:704. OPINION ON ULTIMATE ISSUE
(a) Civil cases. In civil cases, no expert or lay witness shall be prohibited from
expressing an otherwise admissible opinion or conclusion as to any matter of fact solely
because that fact is the ultimate issue or critical to the resolution of the case. But in no event
shall such witness be permitted to express any opinion which constitutes a conclusion of law.
Any other exceptions to the “ultimate fact in issue” rule recognized in the Commonwealth
remain in full force.
(b) Criminal cases. In criminal proceedings, opinion testimony on the ultimate issues of
fact is not admissible. This Rule does not require exclusion of otherwise proper expert
testimony concerning a witness’ or the defendant’s mental disorder and the hypothetical effect
of that disorder on a person in the witness’ or the defendant’s situation.

NOTES
Subdivision (a). The code provision governing in civil litigation is implemented in Rule
2:704(a). It bears noting that this “ultimate opinion” doctrine applies to both expert and lay
witnesses, neither of whom may be prohibited from expressing an otherwise admissible
opinion or conclusion as to any matter of fact solely because that fact is the ultimate issue or
critical to the resolution of the case. The Rule carries forward the traditional ban in Virginia on
testimony in the form of an opinion which essentially constitutes a conclusion of law. The Rule
creates a “preset” or default position requiring admission of opinions on ultimate issues, but
expressly recognizes not only the continuing ban on bald legal conclusions but also “[a]ny
other exceptions to the ‘ultimate fact in issue’ rule recognized in the Commonwealth.” See
Harman v. Honeywell Int’l, 288 Va. 84, 758 S.E.2d 515 (2014)(testimony assessing a party’s
culpability for an accident was impermissible. “While the passage of Code § 8.01-401.3 in
1993 expanded the ability of expert and lay witnesses to express opinions on ultimate issues of
fact, mere assessments of liability or its constituent findings are not admissible. Witnesses are
precluded from characterizing acts or conduct as careful, careless, cautious, dangerous, good
management, in the line of duty, necessary, negligent, omitting anything possible, practicable,
proper, prudent, reasonably safe, skillful, usual or unusual.”).
****
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Rule 2:706. USE OF LEARNED TREATISES WITH EXPERTS
(a) Civil cases. To the extent called to the attention of an expert witness upon
cross-examination or relied upon by the expert witness in direct examination, statements
contained in published treatises, periodicals or pamphlets on a subject of history, medicine or
other science or art, established as a reliable authority by testimony or by stipulation shall not
be excluded as hearsay. If admitted, the statements may be read into evidence but may not be
received as exhibits. If the statements are to be introduced through an expert witness upon
direct examination, copies of the specific statements shall be designated as literature to be
introduced during direct examination and provided to opposing parties 30 days prior to trial
unless otherwise ordered by the court. If a statement has been designated by a party in
accordance with and satisfies the requirements of this rule, the expert witness called by that
party need not have relied on the statement at the time of forming his opinion in order to read
the statement into evidence during direct examination at trial.
(b) Criminal cases. Where an expert witness acknowledges on cross-examination that a
published work is a standard authority in the field, an opposing party may ask whether the
witness agrees or disagrees with statements in the work acknowledged. Such proof shall be
received solely for impeachment purposes with respect to the expert’s credibility.
NOTES
Subdivision (a). In accord with this Rule derived from the cited statute, set forth above, in
civil cases an expert witness may be permitted to read portions of learned treatises into the
record if the court determines from the evidence that may be raised with an expert on
cross-examination and portions read into the record if the witness recognizes the published
work is as a reliable authority, or the proponent of the published work satisfies the court that it
is a reliable authority by other testimony or by stipulation. See Harman v. Honeywell Int’l,
288 Va. 84, 758 S.E.2d 515 (2014) (“Learned treatises have sufficient indicia of
trustworthiness because their authors have no bias in any particular case and are aware that
their work will be read and evaluated by others in their field” but a four and one-half page
accident investigation report prepared by the manufacturer of an airplane involved in a crash
lacked such assurances of trustworthiness and was not a “published treatise[], periodical[] or
pamphlet[]” on a “subject of . . . science” as provided in this Rule and Code § 8.01-401.1). The
Virginia Supreme Court has held that “the article that is used during the cross-examination, not
the author, must be recognized by the witness as standard and authoritative in the field.”
Griffett v. Ryan, 247 Va. 465, 473, 443 S.E.2d 149, 154 (1994).
****
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HEARSAY AND THE CONFRONTATION CLAUSE
It is beyond the scope of the Guide to provide a treatise on the constitutional limitations
upon admissible proof in criminal cases. However, because of the significant overlap in
criminal cases between the law of hearsay and the Sixth Amendment’s Confrontation Clause,
it should be noted that a number of decisions by the Supreme Court of Virginia and the Court
of Appeals of Virginia have recognized and applied the United States Supreme Court’s
Confrontation Clause doctrines, leading to four distinct conclusions:
****
Certificates of analysis decisions after Bullcoming. Whitehurst v. Commonwealth, 63
Va.App. 132, 754 S.E.2d 910 (2014) (failure timely to object as provided in Code §
19.2-187.1(B) to the Commonwealth’s notice of intent to introduce a certificate of analysis
without producing in court the person who performed the analysis is a waiver of objection on
that basis – defense counsel has authority to waive the presence of the analyst without the
defendant’s consent, as a matter of trial strategy or tactics).
“911” Calls. Wilder v. Commonwealth, 55 Va. App. 579, 687 S.E.2d 542 (2010); Caison
v. Commonwealth, 52 Va. App. 423, 428, 663 S.E.2d 553, 555 (2008) (“911” calls and
“present sense impression” statements or “excited utterances” made while observing events).
Other issues. Walker v. Commonwealth, 281 Va. 227, 704 S.E.2d 124 (2011) (national
“price guide” publication on car value was not testimonial); Harper v. Commonwealth, 54 Va.
App. 21, 675 S.E.2d 841 (2009) (Confrontation principles inapplicable in sentencing);
Henderson v. Commonwealth, 285 Va. 318, 736 S.E.2d 901 (2013), (probation revocation
proceedings); Turner v. Commonwealth, 63 Va. App. 401, 758 S.E.2d 81 (2014)(under Rule
2:611(a), Code § 18.2-67.9, and the Confrontation Clause, child witness who was unable to
testify orally to details of the sexual offense was permitted to answer questions from the
prosecution by hand writing responses in open court on anatomically correct drawings, in the
presence of defendant and subject to cross-examination by defense counsel); Boone v.
Commonwealth, 63 Va. App. 383, 758 S.E.2d 72 (2014)(DMV “transcripts” held to be
non-testimonial records).
****
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Rule 2:803. HEARSAY EXCEPTIONS APPLICABLE REGARDLESS
OF AVAILABILITY OF THE DECLARANT
****
NOTES
****
[Business Records – Rule 2:803(6)]
Rule 2:902(6) now sets out a procedure for a party in a civil proceeding to authenticate a
business record and lay the required foundation for its receipt by use of a sworn certificate of
the custodian or other qualified witness, in lieu of live testimony, in instances where the
opponent does not object that procedure.
****

Rule 2:804. HEARSAY EXCEPTIONS
APPLICABLE WHERE THE DECLARANT IS UNAVAILABLE
(a) Applicability. The hearsay exceptions set forth in subpart (b) hereof are applicable
where the declarant is dead or otherwise unavailable as a witness.
(b) Hearsay exceptions. The following are not excluded by the hearsay rule:
****
NOTES
This multi-part Rule of Evidence defines hearsay exceptions that are conditioned upon a
showing that the declarant is unavailable. In addition to the numbered exceptions under Rule
2:804(b), most other jurisdictions provide a “residual” or "catch-all" exception that permits
trial judges to admit hearsay that does not qualify for admission under the traditionally
recognized hearsay exceptions if they find that the statements being offered are sufficiently
trustworthy and important. This doctrine has not been recognized in Virginia, and is not
included in the Virginia Rules of Evidence.
22
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Subdivision (a) sets forth a general requirement of unavailability that applies to all the
exceptions in Rule of Evidence 2:804(b). Other than the obvious example that a dead declarant
cannot be called to testify at the trial, the Rule does not attempt to define all of the
circumstances that may be found to establish unavailability. See, e.g., Morris v.
Commonwealth, 229 Va. 145, 326 S.E.2d 693 (1985); see generally McDonnough v.
Commonwealth, 25 Va. App. 120, 486 S.E.2d 570 (1997). It must be shown that a missing
witness was sought “diligently” before unavailability will be determined. See Ayala v.
Aggressive Towing & Transp., Inc., 276 Va. 169, 661 S.E.2d 480 (2008); Harris v.
Commonwealth, 52 Va. App. 735, 667 S.E.2d 809 (2008); Morgan v. Commonwealth, 50
Va. App. 369, 650 S.E.2d 541 (2007); Bennett v. Commonwealth, 33 Va. App. 335, 533
S.E.2d 22 (2000). The law is firmly established in Virginia that a declarant – other than the
accused – is unavailable if the declarant invokes the Fifth Amendment privilege to remain
silent. Paden v. Commonwealth, 259 Va. 595, 529 S.E.2d 792 (2000); Newberry v.
Commonwealth, 191 Va. 445, 462, 61 S.E.2d 318, 326 (1950); see also Nowlin v.
Commonwealth, 40 Va. App. 327, 579 S.E.2d 367 (2003) (valid claim of spousal privilege as
unavailability). However, a criminal defendant’s attempt to claim exemption from testifying
under the Fifth Amendment, and thereby demonstrate unavailability for purposes of Rule
2:804 hearsay exceptions for his own prior statements, has been rejected. Bailey v.
Commonwealth, 62 Va. App. 499, 749 S.E.2d 544 (2013). Other grounds for a finding of
unavailability of the declarant lack extensive case law, but examples include declarants who
are missing, or who are known to reside out-of-state. In general, before admitting hearsay
under these principles, the court must be satisfied “that a sufficient reason is shown why the
original witness is not produced.” Gray v. Graham, 231 Va. 1, 5, 341 S.E.2d 153, 155 (1986)
(quoting Director General of Railroads v. Gordon, 134 Va. 381, 390, 114 S.E. 668, 670
(1922)). The proponent of the evidence under these exceptions generally bears the burden of
satisfying the court that the declarant is unavailable. The Court of Appeals in Jones v.
Commonwealth, 22 Va. App. 46, 51, 467 S.E.2d 841, 844 (1996) (lack of memory as
unavailability) has adopted the following list of possible grounds to demonstrate
unavailability:
(1) The declarant is dead. (2) The declarant is too ill to testify. (3) The
declarant is insane. (4) The declarant is absent from the state and the party is
unable to obtain the declarant’s deposition. (5) The party has been unable by
diligent inquiry to locate the declarant. (6) The declarant cannot be compelled to
testify. (7) The opposite party has caused the declarant’s absence.
****
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[NEW PROVISION BASED ON 2014 STATUTES}
Rule 2:902. SELF-AUTHENTICATION
Additional proof of authenticity as a condition precedent to admissibility is not required with
respect to the following:
****
(6) Certified Records of a Regularly Conducted Activity.
(a) In any civil proceeding where a business record is material and otherwise admissible,
authentication of the record and the foundation required by subdivision (6) of Rule 2:803 may
be laid by (i) witness testimony, (ii) a certification of the authenticity of and foundation for the
record made by the custodian of such record or other qualified witness either by affidavit or by
declaration pursuant to Code § 8.01-4.3, or (iii) a combination of witness testimony and a
certification.
(b) The proponent of a business record shall (i) give written notice to all other parties if a
certification under this section will be relied upon in whole or in part in authenticating and
laying the foundation for admission of such record and (ii) provide a copy of the record and the
certification to all other parties, so that all parties have a fair opportunity to challenge the
record and certification. The notice and copy of the record and certification shall be provided
no later than 15 days in advance of the trial or hearing, unless an order of the court specifies a
different time. Objections shall be made within five days thereafter, unless an order of the
court specifies a different time. If any party timely objects to reliance upon the certification,
the authentication and foundation required by subdivision (6) of Rule 2:803 shall be made by
witness testimony unless the objection is withdrawn.
(c) A certified business record that satisfies the requirements of this Rule shall be
self-authenticating and requires no extrinsic evidence of authenticity.
(d) A copy of a business record may be offered in lieu of an original upon satisfaction of
the requirements of Code § 8.01-391(D) by witness testimony, a certification, or a
combination of testimony and a certification.
NOTES
****
Subdivision (6). This provision implements legislation approved by the General
Assembly in 2014 – new Code § 8.01-390.3 and an amendment to Code § 8.01-391(D) –
creating a procedure for authenticating a business record and laying the required foundation
for its receipt by use of a sworn certificate of the custodian or other qualified witness, in lieu of
live testimony, in instances where the opponent does not object that procedure. The procedure
is applicable only in civil cases, and authorizes use of an affidavit or a declaration sworn
pursuant to Code § 8.01-4.3 in order to provide the necessary foundational showings.
****
24

Boyd Graves 2014 -- 050

M. Pierce Rucker

RICHMOND o MCLEAN o FREDERICKSBURG
CHRISTIANSBURG • RALEIGH

Attorney

SANDS ANDERSON PC

Direct: (804) 783-7250
E-mail: PRucker@SandsAnderson.com

WWW.SANDSANDERSON.COM

I III East Main Street
Post Office Box 1998
Richmond, Virginia 23218-1998
Main: (804) 648-1636
Fax: (804) 783-7291

September 10, 2014

L. Steven Emmert, Esq.
Sykes, Bourdon, Ahem & Leavy, P.C.

Pembroke Office Park
281 Independence Blvd.
Building One -Fifth Floor
Virginia Beach, VA 23462-2989
Re:

Report ofBoyd Graves Conference Committee studying Virginia Code §8.01-288

Dear Steve:
The following comprise the referenced committee:
The Honorable Bradley B. Cavedo
P. Brent Brown, Esq.
David P. Corrigan, Esq.
Tracy A. Houck, Esq.
M. Pierce Rucker, Esq., Chair
Andrew M. Sacks, Esq.
George A. Somerville, Esq.
Thomas W. Williamson, Jr., Esq.
Our charge was to consider whether to recommend repeal or revision of Virginia Code §8.01288.
In preparation for our work, I asked one of my firm's Summer Associates, Katherine
Skilling, to research the history of §8.01-288 and case law pertaining to its application. The
Committee is indebted to her for her work. A copy of her memorandum for me to the members
of the Committee is found at Exhibit A hereof.
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Section 8.01-288 is entitled "Process received in time good though neither served nor
accepted" and provides:
Except for process commencing actions for divorce or annulment of marriage or other
actions where in service of process is specifically prescribed by statute, process which
has reached the person to whom it is a directed within the time prescribed by law, if any,
shall be sufficient although not served or accepted as provided in this chapter.
Process is deemed to include notice. Va. Code Ann. §8.01-285. Process shall be served in the
manner set forth in Chapter 8 of the Virginia Code and by the Rules of the Supreme Court. Va.
Code Ann. §8.01-287. Rule 3:5(a) defines process in civil actions as a summons and prescribes
the form such summons substantially shall take. The summons provides notification to the party
upon whom it is served of the time within which a response to the attached Complaint shall be
made and the consequences of a failure to do so, those consequences being admission of the
allegations and charges ofthe Complaint. Rule 3:5(b) requires the clerk to securely attach the
issued summons to the Complaint and deliver this process for service as the plaintiff may direct.
The summons and Complaint served as a single paper constitute process. It is this process which
must reach the person to whom it is directed within the time prescribed by law that is described
in §8.01-288, and without that the Court has no jurisdiction over the defendant to enter default
judgment under this section. See Lifestar Response of Maryland v. Vegosen, 267 Va. 720, 594
S.E. 2d 589 (2004).
No committee member has personal experience with the application of §8.01-288 or has
anecdotal evidence that its application ever has worked any mischief. The Committee contacted
practitioners and judges it believed might have knowledge of the application of §8.01-288, but
received no feedback as to its application and the consequences thereof.
Early on, the Committee resolved not to recommend repeal of §8.01-288, as it represents
a policy decision by the General Assembly. The Committee concluded that, as the plaintiff in a
civil action has the burden of proving actual receipt of process by the person to whom it is
directed within the time prescribed by law, there is little, if any, chance of a default judgment
being entered based upon the application of §8.01-288, without a court first hearing from the
defendant. The Committee could find no cited cases where the opposite result occurred. In
addition, the Committee could find no anecdotal evidence that such a result has ever occurred.
As a consequence, the Committee recommends no amendment to §8.01-288, but does invite the
members of the Conference to provide any input that might justify such an amendment.
Respectfully submitted for the Committee,

M. Pierce Rucker

cc:

The Honorable Bradley B. Cavedo
P. Brent Brown, Esq.
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David P. Corrigan, Esq.
Tracy A. Houck, Esq.
Andrew M. Sacks, Esq.
George A. Somerville, Esq.
Thomas W. Williamson, Jr., Esq.
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EXHIBIT A
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MEMORANDUM
TO:

Boyd-Graves Committee on Virginia Code§ 8.01-288

FROM:

Pierce Rucker 1

DATE:

6/18/2014

RE:

History of Virginia Code§ 8.01-288 and Case Law Pertaining to the Application
of§ 8.01-288

(1) Why was Virginia Code§ 8.01-288 originally passed?
(2) Have the courts dealt with Virginia Code§ 8.01-288 favorably or unfavorably?
Summary of Research:
The Library of Virginia website states: "In Virginia, little is available to detennine
legislative intent compared to other states or to the congressional level. There are no official
transcripts of the House and Senate debates or the proceedings of the standing committees." I
looked at various sources to see if I could find anything discussing the reasoning behind the
enactment of Virginia Code § 8.01-288. These sources include: past law review articles,
archived reports of the Virginia Code Conunission, and the Acts of Assembly.
None of the above sources proved to be very useful in detennining legislative intent.
However, the language that now comprises much of Virginia Code§ 8.01-288 first appeared in
the Code of 1919 under section 6041, entitled "Mode of serving notice; evidence of service."
From tracing the history of the statute and looking at the Acts of Assembly and case law, it is not
evident as to why this language was added to section 6041 of the Code of 1919. Section 6041
provided:
A notice, no particular mode of serving which is prescribed, may be served by
delivering a copy thereof in writing to the party in person; or, if he or she be not
found at his or her usual place of abode, by delivering such copy and giving
information of its purport to any person found there, who is a member of his or
her family, (not a temporary sojourner, or guest) and above the age of sixteen
years; or if neither he nor she, nor any such person be found there, by leaving
such copy posted at the front door of said place of abode. Any sheriff, sergeant,
or constable thereto required, shall serve a notice in his county or city, and make
return of the manner and time of service; for a failure so to do he shall forfeit
twenty dollars. Such return, or a similar return by any other person, not a party to
I am indebted to my Summer Associate, Katherine Skilling, who perfonned all necessary research and is
the primary author of this memorandum.
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or otherwise interested in the subject matter in controversy, who verifies it by
affidavit, shall be evidence of the manner and time of service. A notice in
writing, however, which has reached its destination within the time prescribed
by law, if any, shall be sufficient, altlrough not served ;, the manner above
mentioned.
VA. CODE§ 6041 (1919). From a tracing ofthe history of§ 8.01-288, it appears that the
next change to the statutory language was in 1950 when the last sentence of § 6041
(above) became its own section(§ 8-53) in the Code of 1950. The language of§ 8-53,
entitled "Notice received in time good though not so served," was identical to the
language in the last sentence of§ 6041. As the Reviser's Note to§ 8.01-288 makes clear,
§ 8-53 applied only to individuals; however, "section 8.01-288 applies to every type of
defendant, e.g., a corporation, not just to an individual, who is a defendant." VA. CoDE §
8.01-288, Reviser's Note.
In 1977, section 8-53 of the Code of 1950 was changed in significant part. Importantly,
the statute became applicable to "process received in good time," rather than "notice received in
good time." Also, the language concerning receipt of notice changed from "[a] notice in
writing ... which has reached its destination" to "process which has reached the person to whom it
is directed."
Section 8.01-288 was subsequently amended in 1987 and 1988, but these changes simply
concerned language excepting certain actions from the application of§ 8.01-288. Since 1950,
section 8.01-288 has not been changed in significant part. Provided below are the different
versions ofthe statute from 1950-2014.
Virginia Code § 8-53 (1950) Notice rgceived in time good though not so served.
"A notice in writing, however, which has reached its destination within the time prescribed by
law, if any, shall be sufficient, although not served in the manner mentioned in the two preceding
sections."
Code§ 8.01 •288 (1977) Pl'Ocess received in time good though neither served nor accepted.
"Except for process commencing actions for divorce or annulment of marriage, process which
has reached the person to whom it is directed within the time prescribed by law, if any, shall be
sufficient although not served or accepted as provided in this chapter."
Code§ 8.01-288 (1987) Process received in time good though neither served nor accepted.
"&oopt:-fef--:P£-eees&-eeffltllell6i.ng-aet:ions fur di¥eree or annulment ef marriage, process which
has reached the person to whom it is directed within the time prescribed by law, if any, shall be
sufficient although not served or accepted as provided in this chapter."

"Except for process commencing actions for divorce or annulment of marriage or other actions
wherein service of process is specifically prescribed by statute, process which has reached the
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person to whom it is directed within the time prescribed by law, if any, shall be sufficient
although not served or accepted as provided in this chapter}' (The current language has not
changed since 1988.)
None of the secondary sources or cases that I found address why § 8.01-288 was originally
passed. I was able to find case law interpreting, discussing, or declining to apply § 8.01-288. An
overview of this case law is provided below.

Analysis:
I.

Virginia Code § 8.01-288 does not apply to suits for divorce and annulment.

In Frey v. Jefferson Homebuilders, 251 Va. 375, 467 S.E.2d 788 (1996), the lower court
ruled that Jefferson Homebuilders' registered agent's actual receipt of the notice of motion for
judgment was sufficient service under the "curing statute," Virginia Code§ 8.01-288. ld at 377,
467 S.E.2d at 789. The Supreme Court of Virginia assumed that the lower court's ruling was
correct and subsequently gave its opinion as to when the saving provision of § 8.01-288 is
applicable:

In our opinion, the emphasized language of Code § 8.01-288 evidences a
legislative intent to exclude services of process from its saving provision only in
certain limited instances. Such an intent is clearly established with respect to suits
for divorce and annulment, which are expressly excluded from the statute's saving
provision. In other instances, the General Assembly has included the following
sentence in statutes creating actions: 'The provisions of§ 8.01-288 shall not be
applicable to the service of process required in this subsection,' or like language.

ld. at 379-80, 467 S.E.2d at 790. The court discussed Virginia statutes that explicitly provide
that the provisions of§ 8.01-288 are inapplicable to the service of process required by the
specific statute. ld at 380, 467 S.E.2d at 790. Examples of such statutes include Virginia Code
§ 38.2-2206(E) and (F) (uninsured motorist actions), § 54.1-1120(1) (Contractor Transaction
Recovery Fund claims), and§ 54.1-2114(A)(l) (Real Estate Transaction Recovery Fund claims).
ld, 467 S.E.2d at 790.
II.

What Constitutes "Process?"
1. These £ases clarify that "process" must include notice and the pleading.1 Virginia Code
§ 8.01-288 applies only when proces$ has reached the defendant, which means that the
necessary person must actually receive process.

a. Lifestar Response ofMd., Inc. v. Vegosen
In Lifestar Response of Md, Inc. v. Vegosen, 267 Va. 720, 594 S.E.2d 589 (2004), the
Supreme Court of Virginia again interpreted Virginia Code § 8.01-288. The issue presented on
2

Rule 3:5(a) sets out the fonn of process in civil actions being a summons and Rule 3:S(b) describes the
secure attachment of the summons to the front of each copy of the complaint to be served.

3
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appeal was "whether Code § 8.01-288 cures a plaintiff's failure to serve upon the defendant a
notice of motion for judgment when the defendant was served with a copy of the amended
motion for judgment and had actual notice of the lawsuit." Id. at 722, 594 S.E.2d at 590. By a
private process server, Vegosen had served the defendant, Lifestar Response, with an amended
motion for judgment, but had never served the notice of motion for judgment as required by Rule
3:3. ld at 722-23, 594 S.E.2d at 590.
The Supreme Court of Virginia disagreed with the trial court's holding "that failure to
serve the defendant with the 'notice' portion of the notice of motion for judgment does not void a
default judgment when the defendant has been served with an amended motion for judgment and
has actual notice of the suit." Id at 724, 594 S.E.2d at 591. While Vegosen argued "that the
saving provision of Code § 8.01-288 cures any defect of service so as to give the court
jurisdiction,'' the court disagreed. !d., 594 S.E.2d at 591 (emphasis added). The court instead
interpreted the saving provision of§ 8.01-288 as follows:
By its plain language the statute applies only when 'process' has reached 'the
person to whom it is directed.' 'Process' under Code § 8.01-288 is the same
'process' as defined under Rule 3:3(c) .... Under its clear tenns, Code§ 8.01-288 is
designed to cure defects in the manner in which 'process' is served. It cannot cure
defects in the 'process' itself.. .. Since the process was defective, as distinguished
from the manner of service, the savings provision of Code § 8.01-288 does not
apply.
Id at 725, 594 S.E.2d at 591-92. "Process," meaning "a copy of the motion for judgment and
the notice issued by the clerk," never reached Lifestar. Id at 724, 594 S.E.2d at 591. Thus, §
8.01-288 was not applicable, and the trial court erred in awarding default judgment and in
denying Lifestar's motion to vacate. !d. at 725, 594 S.E.2d at 592. Therefore, service cannot be
cured by§ 8.01-288 ifthe defendant does not receive "process."

b. Bendele ex rei. Bendele v. Department of Medical Assistance Services
In Bendele ex ref. Bendele v. Dep't of Med Assistance Servs., 29 Va. App. 39.5, 512
S.E.2d 827 (1999), Leah Bendele filed a petition for appeal in the circuit court after the
Department of Medical Assistance Services (DMAS) denied her Medicaid services. !d. at 396,
512 S.E.2d at 828. Although Bendele mailed a copy of the petition by certified mail return
receipt requested to DMAS, she did not request that the clerk issue process and did not request
service of process. /d., 512 S.E.2d at 828. Bendele concedes that she did not comply with the
provisions of Rule 2A:4, but she asserts that Virginia Code§ 8.01-288 cures that defect because
the agency received a copy of the petition within the time required by law. /d. at 396-97. 512
S.E.2d at 828. On appeal, Bendele argued that the trial court erred in holding that "mailing a
copy of the petition for appeal to the agency did not satisfy the notice requirements of the
Administrative Process Act." /d. at 396, 512 S.E.2d at 828.
The Court of Appeals of Virginia ruled that Bendele's actions-mailing a copy to DMAS
of the petition for appeal that she had tiled-"did not bring her within the provisions of Code §
8.01-288." !d. at 398, 512 S.E.2d at 829. In this case, Bendele's actions did not constitute

4
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service of process; rather, "[pJrocess in this case would have been a subpoena in chancery, which
the clerk would have attached to a copy of the filing." ld, 512 S.E.2d at 829.
The court discussed the purpose of the fonnality of process and the meaning of process
within Title 8.01 of the Code of Virginia. Under Virginia Code§ 8.01-285(1), process "'shall be
deemed to include notice.'" Id at 400, 512 S.E.2d at 829 (quoting VA. CODE. ANN. § 8.01285(1 )). However, the court pointed out that "if process includes notice, it does not follow that
any notice must constitute process." /d., 512 S.E.2d at 829. For example, "[i]f a procedure
requires that a party receive process, infonnal notice will not necessarily meet the requirement
for process." ld, 512 S.E.2d at 829.
The court briefly stated that "[c]ases that have applied Code§ 8.01-288 involved process
received by means other than service." /d. at 399, 512 S.E.2d at 829 (citing Frey v. Jeffirson
Homebuilders, 251 Va. 375, 467 S.E.2d 788 (1996); Davis v. American Interinsurance Exch.,
228 Va. 1, 319 S.E.2d 723 (1984)). The court concluded that the saving provision of§ 8.01-288
does not apply "when the party mails a simple copy of the document to the opposing party rather
than follow the requirements of Rule 2A:4." /d at 400, 512 S.E.2d at 829. Thus, the saving
provision of Virginia Code§ 8.01-288 "cures defective service when process actually reaches the
necessary person within the prescribed time limit." Jd. at 397, 512 S.E.2d at 828.

c. Muse Construction Group, Inc. v. Commonwealth Board for Contractors

In Muse Constr. Grp., Inc. v. Commonwealth Bd. for Contrs., 61 Va. App. 125, 733
S.E.2d 690 (2012), the issue presented on appeal was whether Virginia Supreme Court Rule
2A:4(a)3 "requires service of process in the same manner in which process is served to initiate a
civil action." Id at 130, 733 S.E.2d at 692. The Court of Appeals of Virginia reaffinned its
previous holding "that the simple act of mailing to an agency a copy of a petition for appeal that
has been filed with a court does not qualify as 'process."' Id at 140, 733 S.E.2d at 697. Muse
failed to take the necessary steps to cause a copy of its petition for appeaJ to be served on the
agency secretary as required by Rule 2A:4(a). ld at 130,733 S.E.2d at 692.
As in Bendele, Muse simply mailed a copy of the petition to the agency, but argued the curing
provision of Virginia Code § 8.01-288 "applie[d] to validate its act of mailing of a copy of its
petition for appeal to the Board's secretary." Id. at 141, 733 S.E.2d at 698. The court rejected
Muse's argument based upon the Supreme Court of Virginia's opinion in Virginia Retirement
System. v. Avery, 262 Va. 538, 551 S.E.2d 612 (2001) (see infra). The court stated that the
Supreme Court in Avery recognized that Virginia Code § 8.01-288 "applies in a situation where
court-issued process has actually reached the agency secretary." !d., 733 S.E.2d at 697.
Therefore, the court found that the saving provision of§ 8.01-288 was inapplicable in the present
Rule 2A:4(a) states, in relevant part:
Within 30 days after the filing of the notice of appeal, tl1e appellant shall file a petition for appeal
with the clerk of the circuit court named in the first notice of appeal to be filed. Such filing shall
include within such 30-day period both the payment of all fees Bnd the taking of all steps provided
in Rule 3:2, 3:3 and 3:4 to cause a copy of the petition for appeal to be served (as in a civil action)
on the agency secretary and on every other party. The petition may be filed electronically ns
provided under Rule I: 17.
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case because Muse did not provide the agency secretary with formal process issued by a court as
required by Rule 2A:4(a). Id at 142, 733 S.E.2d at 698. The court noted that "notice of such
formal court-issued process may satisfy the requirements of Rule 2A:4(a), even though the
process was not properly served." ld, 133 S.E.2d at 698 (citing Avery, 262 Va. at 542--43, 551
S.E.2d at 614-15). However, Muse's mailing of a "courtesy copy" of its petition for appeal to
the Board's secretary did not constitute notice of such fonnal court-issued process.
d. Virginia Employment Commission v. Porter-Blaine Corp.

In Virginia Employment Commission v. Porter-Blaine Corp., 27 Va. App. 153, 497
S.E.2d 889 (1998), the plaintiff (Porter-Blaine) overnight mailed, on June 12, 1996, two copies
of its petition for judicial review to the Conunissioner of the Virginia Employment Commission
(VEC). Id at 158, 497 S.E.2d 891. Such service failed to comply with the requirements for
personal service set forth in Chapter 8 of Title 8.01 of the Code of Virginia. Id at 161, 497
S.E.2d at 893. However, unlike in Muse, on August 13, 1996, an authorized process server
personally delivered two copies of Porter-Blaine's petition to the Commissioner. !d. at 158, 497
S.E.2d at 891.
The relevant Code provision in Porter-Blaine was Virginia Code § 60.2-SOO(B)(l), and
the "service" of a petition for judicial review under this provision must comply with the
requirements of Chapter 8 ofTitle 8.01 ofthe Code and Virginia Supreme Court Rule 2A. Id. at
160, 497 S.E.2d at 893. "Although Chapter 8 of Title 8.01 imposes restrictions upon how
personal service of civil proceedings may be validly effected, the Chapter also contains a 'curing
statute."' !d., 491 S.E.2d at 893. The Court of Appeals of Virginia concluded that the "curing
statute" of Virginia Code§ 8.01-288 applied in the case at bar: "Code§ 8.01-288 applies to the
service of petitions for judicial review under Code § 60.2-SOO(B)(l) because ... Code § 60.2SOO(B)(l) does not 'specifically prescribe' a particular method of service." ld, 497 S.E.2d at
893. Therefore, it follows that Virginia Code § 8.01-288 is applicable if the relevant Code
provision does not prescribe the permissible methods of service.
On appeal to the Court of Appeals, the Commission argued "that, although it was
eventually served with two copies of the petition by a statutorily authorized process server, this
personal service was untimely because it was effected more than two months after Porter-Blaine
filed its petition with the circuit court." Id at 158-59, 497 S.E.2d at 892. The court rejected this
argument and concluded that "because the two copies of Porter-Blaine's petition reached the
Commissioner in a timely fashion, its service of the petition was 'sufficient' under Code§ 8.01288." ld at 161, 497 S.E.2d at 893.

e. Campbell v. Hampton Roads Bankshares, Inc.
Citing Muse Construction Group, Inc. v. Commonwealth Board for Contractors, 61 Va.
App. 125, 733 S.E.2d 690 (2012) (see supra), the United States District Court for the Eastern
District of Virginia stated that "Virginia courts have made it abundantly clear that the operation
of [Virginia Code § 8.0 1-288] requires that the defendant have received court issued process,
notwithstanding [Virginia Code]§ 8.01-285 (which states that 'the term process shall be deemed
to include notice')." Campbell v. Hampton Roads Bankshares, Inc., 925 F. Supp. 2d 800, 806
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n.lO (E.D. Va. 2013). The court found that § 8.01-288 was ineffective in Campbell because
there was "no assertion that Defendant received court issued process." Id
f. Drewry v. Nottingham

In Drewry v. Nottingham, 64 Va. Cir. 269 (City of Norfolk Cir. Ct. 2004), Hugh Dixon
Wolcott moved to dismiss the case against him on the ground that he was not "served with the
document entitled 'Motion for Judgment' until ... more than one year beyond the date of the filing
of the June 21, 2002, Motion for Judgment!' Id at 269. The plaintiff argued that the Notice of
Motion for Judgment and the Motion for Judgment were posted on the door of Wolcott's "usual
place of abode" in Norfolk, Virginia, as required by Virginia Code § 8.01-296. The cowt
distinguished "place of abode" from "domicile" and analyzed the meaning of "usual place of
abode." !d. at270-71.
Wolcott submitted seven exhibits showing that his "usual place of abode" was in Virginia
Beach, Virginia. !d. at 271. The court concluded that the address in Virginia Beach was
Wolcott's usual place of abode; therefore, the service of process at the address in Norfolk was
"void unless saved by Virginia's curing statute." ld In order to be saved by the curing statute,
service of process must "reach[] the person to whom it is directed within the time prescribed by
law." VA. CooB § 8.01-288. In Drewry, the court found that "the curing statute cannot save the
service of process because process did not actually reach Wolcott until June 25, 2003, which was
more than one year after the filing of the Motion for Judgment." Id at 272. Thus, in order to be
saved by the curing statute, the necessary person must have received process within the time
prescribed by Jaw.

2. Knowledge of a suit does not constitute "process" and is insufficient to cure defedive
process.
The relevant issue presented in Skinner v. Clements, 45 Va. Cir. 482 (Spotsylvania Cnty.
Cir. Ct. 1998) was "whether the defendant is entitled to a dismissal for lack of timely service
pursuant to Rule 3:3." 4 Id at 482. Skinner brought suit against Clements alleging that she
sustained injuries in an automobile accident as a result of Clements' negligence. Id However,
"Skinner did not request service, and none was attempted." !d. Skinner's attorney engaged in
discussions of the claim with Clements' insurer, and the claims representative made a settlement
offer, which Skinner rejected. Id The claims representative heard nothing more from Skinner or
her attorney and forwarded the suit papers to counsel for State Farm, who then filed a responsive
pleading on behalf of Clements. !d. at 483.
Relying on Virginia Code§ 8.01-288 and AAM; Inc. v. Capousls, 42 Va. Cir. 451 (Spotsylvania
Cnty. Cir. Ct. 1997) (see infra), Skinner argued "that Clements' insurer's knowledge of the suit is
'effective as service.'" Id at 484. However, the court rejected this argument and provided that
"knowledge of a pending action is not the same as receipt of process." ld Under Virginia Code
Rule 3:3 provides:
No judgment shall be entered against a defendant who was served with process more than one year after the
commencement of the action against him unless the court finds as a fact that the plaintiff exercised due
diligence to have timely service upon him.

7
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§ 8.01-288, process must have "reached the person to whom it is directed." "Process has not
'reached the person to whom it is directed' just because that person may be generally aware that
an action has been commenced against him." !d. Therefore, the defendant's knowledge of the
suit does not implicate the saving provision of§ 8.01-288. Jd
3. VIrginia Code§ 8.01-288 applies to petitions for appeals of administrative rulings.
In Virginia Retirement System v. Avery, 262 Va. 538, 551 S.E.2d 612 (2001), the
Supreme Court of Virginia considered "the effect of alleged deficiencies in an appeal to the
circuit court from the decision of an administrative agency." Id. at 540, 551 S.E.2d at 613.
Virginia Retirement System (VRS) denied disability benefits to Avery, a school board employee.
Id., 551 S.E.2d at 613. Avery appealed and the trial court ordered her disability benefits
reinstated and remanded the case to VRS for further administrative proceedings. !d., 551 S.E.2d
at 613. The VRS and Avery appealed the trial court's judgment to the Court of Appeals, which
affinned the trial court's judgment that it had subject matter jurisdiction. !d. at 541, 551 S.E.2d
at 613. The VRS appealed to the Supreme Court.
On appeal, the VRS argued that Avery failed to perfect her appeal to the trial court
pursuant to the Administrative Process Act (APA). Id, 551 S.E.2d at 613-14. The Supreme
Court of Virginia rejected VRS's argument stating that "nothing in our rules promulgated
pursuant to the APA indicates that service of process upon an opposing party is a necessary
prerequisite to the perfection of an appeal of an administrative agency decision. ld, 551 S.E.2d
at 614 (citing Kessler v. Smith, 31 Va. App. 139, 144,521 S.E.2d 59, 60 (1999)).
Although the court did not agree with Avery's contention "that process issued by the
clerk, together with Avery's petition for appeal, delivered by an express delivery service to VRS
was a proper service of process,., the court agreed with Avery that Virginia Code § 8.01-288
cured the defective service. ld. at 542, 551 S.E.2d at 614. In the court's opinion, "the curative
provisions of Code § 8.01-288 apply not only to service of process in equity suits, but also to
petitions for appeals of administrative rulings." Id at 543,551 S.E.2d at 615.

III.

Even defective process must reach the defendant before the expiration of one year.
1. AAM, Inc. v. Capousls

Citing Frey v. Jefferson Hombuilders, 251 Va. 375, 467 S.E.2d 788 (1996) (see supra),
the Circuit Court of Spotsylvania County clearly articulated when the saving provision of§ 8.01288 applies: "Except for those cases to which the statute does not apply (e.g., divorce and
annulment suits, or where process is to be served on an uninsured motorist carrier), this saving
provision repairs the failure to properly serve a defendant with process if the suit papers are
actually received by the defendant in a timely manner." AAM. Inc. v. Capousis, 42 Va. Cir. 451,
453 (1997). Because, by his own admission, process reached the defendant long before the
expiration of one year, the court found that the saving provision of§ 8.01-288 applied. !d.
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2. Jamerson v. Louh

Jamerson v. Laub, 14 Va. Cir. 347, 349 (Rockbridge Cnty. Cir. Ct. 2007) involved "one
attempt to serve process, one day before the running of the statute, at the correct address, but to
somebody unrelated to the Defendant." The unrelated party was the house-sitter. On July 5,
2007, three days after the one-year statutory period had elapsed, the house-sitter handed the
defendant the papers. Under Virginia Code § 8.01-288, this receipt "would have cured the
otherwise defective service if it had been 'received within the time prescribed by law."' Id at
348. However, the court found that because service was not received within such time, "section
8.01-288 is of no benefit to the Plaintiff and the Defendant still has not been served." Id Thus,
the defective service must have been timely in order for it to be cured by the saving provision of
§ 8.01-288.
Conclusion:
From the above discussion of relevant case law pertaining to Virginia Code§ 8.01-288, it
seems that Virginia courts will apply the "curing statute" to defective service of process only if
the defendant actually received process, meaning notice and pleading, within the time prescribed
by law and only ifthe plaintiff is able to prove the receipt of process and that it was timely. See
Bendele ex rei. Bendele v. Dep't of Med. Assistance Servs., 29 Va. App. 395,397 (1999) ("Code
§ 8.01-288 cures defective service when process actually reaches the necessary person within the
prescribed time limit. This cure extends to actions unless the particular statute specifically
provides it will not apply."). Unfortunately, the case law that I reviewed does not discuss any
legislative history as to why § 8.01-288 was passed. However, the case law provides useful
information regarding the purpose and application of§ 8.01-288.

9
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WILLIAMS MULLEN

MEMORANDUM
TO:

L. Stephen Emmert, Esq.

FROM:

Sandy T. Tucker, Esq.

DATE:

September 17, 2014

RE:

Study Committee Report

I have been honored to chair the study committee you appointed to analyze "whether
Virginia should adopt a provision that requires notification of the Attorney General whenever the
constitutionality of a Virginia statute is challenged in litigation, and that permits the Attorney
General to intervene in the litigation." You made my job easy by appointing these blue ribbon
members of the committee: David Anthony, Tom Albro, Duncan Garnett, Judge Brad
Cann, Steve Busch and Barbara Williams. This report is submitted on behalf of our committee.

A.

Scope of the Issue.
The committee's consideration of the need for a statute or rule is limited to:

B.

(a)

civil, not criminal, litigation;

(b)

in the state circuit courts, Court of Appeals or Virginia Supreme Court;

(c)

where neither the Commonwealth nor any state agency, officer or employee
represented by the Attorney General is a party; and

(d)

the constitutionality or validity of a Virginia statute or regulation has been put in
issue.

Existing Law.
Initially we determined that there is currently no statute, rule or regulation in Virginia

requiring notice to the Attorney General of a constitutional challenge to a Virginia statute in state
court litigation wherein neither the Commonwealth nor any of its agencies is a party. But we
further determined that there is a notice requirement in federal trial and appellate court litigation.
28 U.S.C. § 2403(b) provides that
(i)n any action, suit, or proceeding in a court of the United States to which
a state or any agency, officer, or employee is not a party, wherein the
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constitutionality of any statute of that state affecting the public interest is
drawn into question, the court shall certify such facts to the attorney
general of the state, and shall permit the state to intervene for presentation
of evidence, if evidence is otherwise admissible in the case, and for
argument on the question of constitutionality.
Federal Rule of Civil Procedure 5.1 (a) provides for the filing of notice of a constitutional
challenge and service on the appropriate Attorney General in a federal district court case.
Federal Rule of Appellate Procedure 44(b) provides for notice to the Attorney General of a
challenge made in a federal appellate court. Moreover, twenty-nine states currently have rules
or statutes requiring notice to and/or intervention by the state Attorney General in state court
civil litigation where neither the state not its agencies or officers is a party. See State Survey on
Attorney General Intervention (Sept. 4, 2014), Attachment A to this report, prepared by Stuart
Raphael, Solicitor General of the Commonwealth, which expanded upon a more limited survey
prepared for the committee by Erica Mitchell, Summer Associate, Williams Mullen, dated July
13,2014.

C.

Committee Solicitation of Views of Others Most Likely Affected by Statute of Rule.
At the first meeting of the committee, the members unanimously recognized that as

counsel for private parties in civil litigation, we have not faced a situation where the
constitutionality of a Virginia statute or regulation has been put in issue in a case where neither
the Commonwealth nor its representatives were parties. Therefore, given the collective "time in
grade" of the seven committee members, we questioned the need for a statute or rule governing
notice to the Attorney General, but readily recognized that state circuit and appellate court
judges and the Office of Attorney General likely had views that should be considered. Judges
faced with a possible ruling of unconstitutionality of a state statute or regulation might well want
to know the view of the Commonwealth's lawyer before ruling, and certainly the Attorney
General's office would likely want input on the issue in light of its possible effect upon the
citizens of Virginia. Therefore, committee members solicited the opinions of two circuit court
judges, two Court of Appeals judges, a Justice of the Virginia Supreme Court, the Solicitor
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General of the Commonwealth, and three former Solicitors General of the Commonwealth on
the need for a statute or rule in Virginia.
The two Court of Appeals judges were in favor of a statute or rule. The two circuit court
judges were more circumspect, one expressing concern about delay of circuit court litigation, as
well as the lack of a "compelling need" for a statute or rule. The committee was unable to obtain
the views of a Virginia Supreme Court Justice, despite efforts to do so.
All three former Solicitors General were enthusiastically in favor of the addition of a
statute or rule. Indeed, it is the Solicitor General who will arguably be most directly affected by
a right to notice and intervention in the situation under consideration. The Solicitor General is a
member of the Attorney General's office and one of his primary responsibilities is to "monitor
and, where appropriate, conduct litigation in any court where the constitutionality of a Virginia
law is at issue." (From job description provided by Stuart Raphael). Therefore, the committee
gave great weight to the views of the three former Solicitors General and especially to the views
of the current Solicitor General- our very own Conference Secretary, Stuart Raphael. Indeed,
it was Stuart who suggested this topic for study by Boyd-Graves.

D.

Committee Opinions and Recommendations.
The committee unanimously agrees that there is a need for a Virginia statute or rule

giving the Attorney General notice of constitutional challenges to Virginia statutes or regulations
in state court civil litigation where the Attorney General does not represent a party. The
committee recognizes and agrees with the concerns expressed by Stuart, and echoed by his
predecessors in the office:
(a)

(b)

that absent notice to the Commonwealth, a court may declare a state statute or
regulation unconstitutional or invalid without having adequately considered the
interest of the Commonwealth and its citizens; and
that a significant ruling may be made by a trial or appellate court on a record that
is less than adequate to protect the interests of the Commonwealth and its
citizens.

With the able assistance of David Cotter at Virginia Legislature Services, Stuart drafted a
proposed statute for consideration by our committee. After much committee discussion and
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some revision, the final version of the proposed statute, Attachment B to this report, was
reviewed and considered by the committee. Five members of our seven member committee
voted to recommend adoption of the statute, as is, to the Conference. One member of our
committee recommends adoption of the statute but with the last sentence of subsection C
excised: "Before the expiration of the time to intervene, the court may reject the challenge but
may not enter a final judgment sustaining the challenge." This member is concerned that a
quick decision by the trial court rejecting the constitutionality or invalidity issue, before the
Attorney General has an opportunity to involve his office in the case, "would eliminate the
Attorney General's opportunity to review the challenge and determine whether to join it." The
Attorney General should be given 30 days in every instance of constitutional challenge to decide
whether to get involved in the case or not, says this committee member.
Last, but not least, one member of the committee votes to adopt only the notice
provisions of the proposed statute (subsection B) but eliminate the intervention of right
provisions. This member recommends that notice be given to the Commonwealth, with the
Attorney General as its agent for service of the notice, thereby requiring excision of subsection
A from the proposed statute and modifying Subsections C and D accordingly. This member
would let the court presiding over the litigation decide whether to permit the Attorney General to
intervene. And in this member's view, while the Commonwealth will speak with one voice in
most cases, potential separation of powers issues (executive versus legislative) could come into
play whenever the constitutionality of state statute is questioned and that, too, counsels in favor
of a notice-only provision.
STT
/gcw
cc:

David N. Anthony, Esq. (by email)
Thomas E. Albro, Esq. (by email)
H. Duncan Garnett, Jr., Esq. (by email)
Hon. Lawrence B. Cann, Ill (by email)
Stephen D. Busch, Esq. (by email)
Barbara S. Williams, Esq. (by email)
Stuart A. Raphael, Esq. (by email)

Page 4

Boyd Graves 2014 -- 067

2645D729_1. DOCX

ATTACHMENT A

Boyd Graves 2014 -- 068

State survey on Attorney General Intervention (Sept. 4, 2014)

Summary: at least 29 States have a rule or statute requiring notice to the State's Attorney General
of claims challenging the validity or constitutionality of a State statute. (Ala., Alaska, Ark.,
Ariz., Colo., Ga., Ill., Ind., Ky., La., Me., Md., Mass., Minn., Mont., N.J., N.Y., N.D., Okla., Or.,
Pa., R.I., S.C., S.D., Tenn., Tex., Utah, Vt., Wis.)
Ala. Code§ 6-6-227

§ 6-6-227. Parties-- Rights of persons not party-- Attorney General.

Alaska R. Civ. P. 24

All persons shall be made parties who have, or claim, any interest which
would be affected by the declaration, and no declaration shall prejudice the
rights of persons not parties to the proceeding. In any proceeding which
involves the validity of a municipal ordinance, or franchise, such municipality
shall be made a pa1iy and shall be entitled to be heard; and if the statute,
ordinance, or franchise is alleged to be unconstitutional, the Attorney General
of the state shall also be served with a copy of the proceeding and be entitled to
be heard.
Rule 24. INTERVENTION

Ark. Code Ann. §
16-1 11-106

(c) Procedure. -- A person desiring to intervene shall serve a motion to
intervene upon the pmiies as provided in Rule 5. The motion shall state the
ground therefor and shall be accompanied by a pleading setting forth the claim
or defense for which intervention is sought. When the constitutionality of a state
statute affecting the public interest is drawn in question in any action to which
the state or an officer, agency, or employee thereof is not a party, the court shall
notify the Attorney General of Alaska of such fact, and the state shall be
permitted to intervene in the action.
16-111-106. Parties.

(a) When the declaratory relief is sought, all persons shall be made pa1iies who
have or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding.

Ark. R. Civ. P. 24

(b) In any proceeding which involves the validity of a municipal ordinance or
franchise, the municipality shall be made a pmiy and shall be entitled to be
heard, and if the statute, ordinance, or franchise is alleged to be
unconstitutional, the Attorney General of the state shall also be served with a
copy of the proceeding and be entitled to be heard.
Rule 24. Intervention.

(c) Procedure. -- A person desiring to intervene shall serve a motion to
intervene upon the parties as provided in Rule 5. The motion shall state the
grounds therefor and shall be accompanied by a pleading setting forth the claim
or defense for which intervention is sought. When the constitutionality of a
statute of this state affecting the public interest is drawn into question in any
action, the comi may require that the Attorney General of this state be notified
of such _guestion.
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Ariz. Code § 121841

§ 12-1841. Parties; notice of claim of unconstitutionality
A. When declaratory relief is sought, all persons shall be made parties who
have or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding. In
any proceeding that involves the validity of a municipal ordinance or franchise,
such municipality shall be made a party and shall be entitled to be heard. In any
proceeding in which a state statute, ordinance, franchise or rule is alleged to be
unconstitutional, the attorney general and the speaker of the house of
representatives and the president of the senate shall be served with a copy of the
pleading, motion or document containing the allegation at the same time the
other parties in the action are served and shall be entitled to be heard.
B. If a pleading, motion or document containing the allegation is served on the
attorney general and the speaker ofthe house of representatives and the
president of the senate pursuant to subsection A, a notice of claim of
unconstitutionality shall be attached to the pleading, motion or document as the
cover page and shall state the following information:
1. The name, address and telephone number of the attorney for the party
alleging that a state law is unconstitutional or the name, address and telephone
number of the party if the party is not represented by an attorney.
2. The case name, court name, caption and case number of the proceeding.
3. A brief statement of the basis for the claim of unconstitutionality.
4. A brief description of the proceeding, with copies of any court orders in the
proceeding if the claim of unconstitutionality is asserted in a pleading, motion
or document other than the pleading, motion or document that initiated the
proceeding.
5. The date, time, location, judge and subject of the next hearing in the
proceeding, if any.
C. If the attorney general or the speaker of the house of representatives and the
president of the senate are not served in a timely manner with notice pursuant to
subsection A, on motion by the attorney general, the speaker of the house of
representatives or the president of the senate the court shall vacate any finding
of unconstitutionality and shall give the attorney general, the speaker of the
house of representatives or the president of the senate a reasonable opp011unity
to prepare and be heard.

D. This section shall not be construed to compel the attorney general, the
speaker of the house of representatives or the president of the senate to
intervene as a party in any proceeding or to permit them to be named as
defendants in a proceeding. The attorney general, the speaker of the house of
representatives or the president of the senate, in the party's discretion, may
intervene as a party, may file briefs in the matter or may choose not to
participate in a proceeding that is subject to the notice requirements of this
section.
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Colo. R. App. P. 44

Rule 44. Cases Involving Constitutional Questions Where State of Colorado is
Not a Party.
(a)

Ill. Sup. Ct. R. 19

In a review involving the constitutionality of any Colorado statute in which
neither the state nor any state agency nor any representative thereof is a party,
the party raising such question shall give immediate notice in writing to the
Supreme Court of the existence of the question. The clerk shall thereupon
certify such fact to the attorney general.
Rule 19. Notice of Claim of Unconstitutionality or Preemption by Federal Law
(a) Notice Required. In any cause or proceeding in which the constitutionality
or preemption by federal law of a statute, ordinance, administrative regulation,
or other law affecting the public interest is raised, and to which action or
proceeding the State or the political subdivision, agency, or officer affected is
not already a party, the litigant raising the constitutional or preemption issue
shall serve an appropriate notice thereof on the Attorney General, State's
Attorney, municipal counsel or agency attorney, as the case may be.
(b) Contents and Time for Filing Notice. The notice shall identify the particular
statute, ordinance, regulation, or other law, and shall briefly describe the nature
of the constitutional or preemption challenge. The notice shall be served at the
time of suit, answer or counterclaim, if the challenge is raised at that level, or
promptly after the constitutional or preemption question arises as a result of a
circuit or reviewing court ruling or judgment.

Burns Ind. Code
Ann.§ 34-33.1-1-1

(c) Purpose ofNotice. The purpose of such notice shall be to afford the State,
political subdivision, agency or officer, as the case may be, the opportunity, but
not the obligation, to intervene in the cause or proceeding for the purpose of
defending the law or regulation challenged. The election to intervene shall be
subject to applicable provisions of law governing intervention or impleading of
interested parties.
34-33.1-1-1. Court shall permit attorney general to intervene to present
evidence and arguments on question of constitutionality.
(a) Ifthe constitutionality of a state statute, ordinance, or franchise affecting
the public interest is called into question in an action, suit, or proceeding in any
court to which any agency, officer, or employee of the state is not a party, the
court shall certify this fact to the attorney general and shall permit the attorney
general to intervene on behalf of the state and present:
(1) evidence that relates to the question of constitutionality, ifthe evidence is
otherwise admissible; and
(2) arguments on the question of constitutionality.
(b) If a party to an action bases its claim or defense on:
(1) a statute or executive order administered by a state officer or agency; or
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(2) a rule, order, requirement, or agreement issued or made under the statute
or executive order;

Ga. Code Ann. § 94-7

the attorney general shall be permitted to intervene in the action.
§ 9-4-7. Only parties affected; when municipality made party; when Attorney
General served and heard
(a) No declaration shall prejudice the rights of persons not parties to the
proceeding.
(b) In any proceeding involving the validity of a municipal ordinance or
franchise, the municipality shall be made a party and shall be entitled to be
heard as a party.

Ky. Rev. Stat. Ann.
§418.075

(c) If a statute of the state, any order or regulation of any administrative body of
the state, or any franchise granted by the state is alleged to be unconstitutional,
the Attorney General of the state shall be served with a copy of the proceeding
and shall be entitled to be heard.
418.075. Necessary parties-- Notice to Attorney General in proceedings and
appeals-- Notice to Legislative Research Commission-- Consent to suit
required for ce1tain actions involving legislative branch.
When declaratory relief is sought, all persons shall be made pa1ties who have
or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding.

(1) In any proceeding which involves the validity of a statute, the Attorney
General of the state shall, before judgment is entered, be served with a copy of
the petition, and shall be entitled to be heard, and if the ordinance or franchise is
alleged to be unconstitutional, the Attorney General of the state shall also be
served with a copy of the petition and be entitled to be heard.
(2) In any appeal to the Kentucky Court of Appeals or Supreme Court or the
federal appellate comts in any forum which involves the constitutional validity
of a statute, the Attorney General shall, before the filing of the appellant's brief,
be served with a copy of the pleading, paper, or other documents which initiate
the appeal in the appellate forum. This notice shall specify the challenged
statute and the nature ofthe alleged constitutional defect.
(3) The Attorney General shall notify the Legislative Research Commission
of:
(a) The receipt of a petition and the nature of any proceedings involving the
validity of a statute; and
(b) The entering of a final judgment in those proceedings, if the Attorney
General is a party to that action.
(4) Pursuant to Sections 43 and 231 ofthe Constitution of Kentucky,
members of the General Assembly, organizations within the legislative branch
of state government, or officers or employees of the legislative branch shall not
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Ky. R. Civ. P. 24.03

La. Rev. Stat. Ann. §
13:4448.

be made patties to any action challenging the constitutionality or validity of any
statute or regulation, without the consent of the member, organization, or
officer or employee.
Rule 24.03. Procedure.
A person desiring to intervene shall serve a motion to intervene upon the patties
as provided in Rule 5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which
intervention is sought. The same procedure shall be followed when a statute
gives a right to intervene. When the constitutionality of an act of the General
Assembly affecting the public interest is drawn into question in any action, the
movant shall serve a copy of the pleading, motion or other paper first raising the
challenge upon the Attorney-General.
§ 13:4448. Notice required; constitutionality of statute at issue

La. Sup. Ct. R. XII

Prior to adjudicating the constitutionality of a statute of the state of Louisiana,
the courts of appeal and the Supreme Court of Louisiana shall notify the
attorney general of the proceeding and afford him an opportunity to be heard.
The notice shall be made by cettified mail. No judgment shall be rendered
without compliance with the provisions of this Section; provided where the
attorney general was not notified of the proceeding, the cowt shall hold
adjudication of the case open pending notification of the attorney general as
required herein.
Rule XII. Certified Questions from Federal Courts

Me. R. Civ. P. 24

Section 8. --When the constitutionality of an act of the legislature of this state
affecting the public interest is drawn in question in a cettification to which the
State of Louisiana or an officer, agency, or employee thereof is not a party, this
court shall notify the Attorney General, and shall permit the State of Louisiana
to intervene for presentation of briefs and oral argument on the question of
constitutionality.
Rule 24. Intervention

...

...

Me. R. App. P. 25

(d) Intervention by the State. When the constitutionality of an act of the
legislature affecting the public interest is drawn in question in any action to
which the State of Maine or an officer, agency, or employee thereof is not a
party, the plaintiff shall notify the Attorney General, and the court shall permit
the State of Maine to intervene for presentation of evidence, if evidence is
otherwise admissible in the case, and for argument on the question of
constitutionality.
Rule 25. Certification of Questions of Law by Federal Courts to the Law Cowt

...
(f) Intervention by the State. When the constitutionality of an act of the
legislature of this State affecting the public interest is drawn in question upon
such certification to which the State of Maine or an officer, agency, or
employee thereof is not aparty, the Supreme Judicial Court shall notify the
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Md. Cts. & Jud.
Proc. § 3-405

Attorney General, and shall permit the State of Maine to intervene for
presentation of briefs and oral argument on the question of constitutionality.
§ 3-405. Parties; role of Attorney General
(a) Person who has or claims interest as party. -(I) If declaratory relief is sought, a person who has or claims any interest
which would be affected by the declaration, shall be made a party.

(2) Except in a class action, the declaration may not prejudice the rights of
any person not a patiy to the proceeding.
(b) Municipality or county as a party. -- In any proceeding which involves the
validity of a municipal or county ordinance or franchise, the municipality or
county shall be made a party and is entitled to be heard.

Md. R. 2-214

(c) Role of Attorney General.-- If the statute, municipal or county ordinance, or
franchise is alleged to be unconstitutional, the Attorney General need not be
made a party but, immediately after suit has been filed, shall be served with a
copy of the proceedings by certified mail. He is entitled to be heard, submit his
views in writing within a time deemed reasonable by the court, or seek
intervention pursuant to the Maryland Rules.
Rule 2-214. Intervention

(b) Permissive.

(2) Governmental interest. Upon timely motion the federal government,
the State, a political subdivision of the State, or any officer or agency of
any of them may be permitted to intervene in an action when the
validity of a constitutional provision, chatier provision, statute,
ordinance, regulation, executive order, requirement, or agreement
affecting the moving party is drawn in question in the action, or when a
party to an action relies for ground of claim or defense on such
constitutional provision, charter provision, statute, ordinance,
regulation, executive order, requirement, or agreement.
Mass. R. Civ. P. 24

Rule 24. Intervention

(d) Intervention by the Attorney General. When the constitutionality of an act of
the legislature or the constitutionality or validity of an ordinance of any city or
the by-law of any town is drawn in question in any action to which the
Commonwealth or an officer, agency, or employee thereof is not a party, the
party asserting the unconstitutionality of the act or the unconstitutionality or
invalidity of the ordinance or by-law shall notify the attorney general within
sufficient time to afford him an opp_ortunity to intervene.
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Minn. R. Civ. P. 5A

Rule 5A. Notice of Constitutional Challenge to a Statute
A party that files a pleading, written motion, or other paper drawing into
question the constitutionality of a federal or state statute must promptly:
(1) file a notice of constitutional question stating the question and identifying
the paper that raises it, if:
(A) a federal statute is questioned and neither the United States nor any of
its agencies, officers, or employees is a party in an official capacity, or
(B) a state statute is questioned and neither the state nor any of its agencies,
officers, or employees is a party in an official capacity; and

Minn. R. App. P.
144

(2) serve the notice and paper on the Attorney General of the United States if
a federal statute is challenged, or on the Minnesota Attorney General if a state
statute is challenged, by U.S. Mail to afford the Attorney General an
opportunity to intervene.
Rule 144. Cases Involving Constitutional Questions Where State is Not a Pa1ty
[Effective Jul. 1, 2014]

Miss. R. Civ. P. 24

When the constitutionality of an act of the legislature is questioned in any
appellate proceeding to which the state or an officer, agency or employee ofthe
state is not a party, the party asse1iing the unconstitutionality of the act shall file
and serve on the attorney general notice of that assertion within time to afford
an opportunity to intervene. Service ofthis notice on the attorney general may
be effected by any means authorized by these rules.
Rule 24. Intervention .

Miss. R. App. P. 44

(d) Intervention by the state.-- In any action (1) to restrain or enjoin the
enforcement, operation, or execution of any statute of the State of Mississippi
by restraining or enjoining the action of any officer ofthe State or any political
subdivision thereof, or the action of any agency, board, or commission acting
under state law, in which a claim is asserted that the statute under which the
action sought to be restrained or enjoined is to be taken is unconstitutional, or
(2) for declaratory relief brought pursuant to Rule 57 in which a declaration or
adjudication of the unconstitutionality of any statute ofthe State of Mississippi
is among the relief requested, the party asse1iing the unconstitutionality of the
statute shall notify the Attorney General of the State of Mississippi within such
time as to afford him an opportunity to intervene and argue the question of
constitutionality.
Rule 44. Questions concerning validity of statutes and orders.

...

(a) Service. -- If the validity of any statute, executive order or regulation,
municipal ordinance, franchise or written directive of any governmental officer,
agent, or body is raised in the Supreme Court or the Comi of Appeals, and the
state, municipal corporation, or governmental body which enacted or
promulgated it is not a party to the proceeding, the party raising such question
shall serve a copy of its brief, which shall clearly set out the question raised, on
the Attorney General, the city attorney, or other chief legal officer ofthe
governmental body involved.
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(b) Right to respond. -- The state, municipal corporation, or governmental body
shall, within the time allowed for the filing of a response to the brief, be entitled
to file a response and may subsequently be heard orally in the discretion of the
court.

Mont. Code Tit. 25,
Ch. 20, R. 5.1

(c) Necessity.-- Except by special order of the court to which the case is
assigned, in the absence of such notice neither the Supreme Court nor the Court
of Appeals will decide the question until the notice and right to respond
contemplated by this rule has been given to the appropriate governmental body.
Rule 5.1 Constitutional Challenge to a Statute-- Notice and Intervention.
(a) Notice by a Party. A party that files a pleading, written motion, or other
paper challenging the constitutionality of a state statute must promptly file a
notice of constitutional question stating the question and identifying the paper
that raises it, and serve the notice and paper on the state attorney general either
by certified or registered mail or by sending it to an electronic address
designated by the attorney general for this purpose.
(b) Intervention; Final Decision on the Merits. Unless the court sets a later
time, the attorney general may intervene within 60 days after the notice is filed
or after the cowi certifies the challenge, whichever is earlier. Before the time to
intervene expires, the cowi may reject the constitutional challenge, but may not
enter a final judgment holding the statute unconstitutional.

Mont. Code Tit. 25,
Ch. 20, R. 27

N.J. Court R. 4:28-4

(c) No Forfeiture. A party's failure to file and serve the notice, or the
court's failure to certify, does not forfeit a constitutional claim or defense that is
otherwise timely asserted.
Rule 27 Notice Involving Constitutional Questions Where the State Is Not a
Patty.
Irrespective ofthe requirements ofM. R. Civ. P. 5.1, a party who challenges
the constitutionality of any act of the Montana legislature in any action, suit, or
proceeding in the supreme court to which neither the state nor any agency or
any officer or employee thereof, in the officer's or employee's official capacity,
is a patiy, must give notice to the supreme court and to the Montana attorney
general of the existence of the constitutional issue. This notice must be in
writing, specify the section of the Montana Code Annotated or chapter of the
session law to be construed, and must be given no later than 11 days from the
date that the notice of appeal or notice of cross-appeal is filed or the date of
filing of an original proceeding in the supreme court. No later than 20 days
from the date that the notice of constitutional challenge is filed, the attorney
general shall notifY the supreme court and all parties in writing as to whether
the attorney general will intervene in the appeal on the constitutional issue.
Rule 4:28-4. Notice to Attorney General and Attorneys for Other
Governmental Bodies
(a) Actions Involving Validity of Statute, Ordinance, etc.; Unknown Owners.
( 1) State enactments; unknown owners. If the validity of a State
constitutional provision or of a statute, rule, regulation, executive order or
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franchise of this State is questioned in any action to which the State or an
agency or officer thereof is not a pmiy, the paiiy raising the question shall give
notice of the pendency ofthe action to the Attorney General. If the validity of
an ordinance, regulation or franchise of a governmental subdivision ofthis State
affecting the public interest is questioned in any action to which the subdivision
or an agency or officer thereof is not a party, the party raising the question shall
give notice of the pendency of the action to the attorney or chief legal officer of
the governmental subdivision. The plaintiff in any action brought against
unknown owners of or claimants to real property shall give notice of the
pendency of the action to the Attorney General if the State is not already a party
thereto.
(2) Federal enactments. If the constitutionality or validity of any federal
statute, regulation, or other enactment ofthe federal government or any of its
agencies is challenged in an action to which neither the federal government nor
its agency or official is a pa~iy, the paiiy raising the question shall give notice
of the pendency of the action to the United States Attorney General or duly
appointed designee for service.
(b) Actions Involving Charities, Trusts and Estates. In addition to the notices
to the Attorney General required by R. 4:80-3(c) (complaint for administration
in absence of known next of kin) and 4:80-6 (notice of probate), the party
seeking relief therein shall also give notice to the Attorney General of any
action (except a negligence action) to which a charitable corporation or the
trustee of an inter vivos charitable trust is a party and of any other action
involving a will by which property is devoted to a present or future charitable
use or purpose; but no notice need be given to the Attorney General in any such
action involving a will unless the Attorney General has given written notice to
the executor or administrator of a request to be notified of any action in
connection with the estate.
(c) Form and Service of Notice. The notice required by this rule shall have
annexed to it a copy of all pleadings then filed. Notice to any official or agency
of this State may be by ordinary mail. Notice to the United States Attorney
General or duly appointed designee shall be by registered or cetiified mail with
simultaneous ordinary mail service.

N.Y. C.P.L.R. Law§
1012

(d) Intervention; Judicial Action. The federal, State or other government or its
officials or agencies shall be permitted to intervene in the action by motion filed
and served within 60 days following its receipt of the notice required by this
rule, which time shall be enlargeable on motion filed and served during said 60day period. Such motions shall be freely granted for good cause and in the
interests of justice. Prior to expiration of the time to intervene, the court may
reject the challenge or may grant interlocutory relief, but may not enter a final
judgment declaring_ the enactment invalid.
§ 1012. Intervention as of right; notice to attorney-general, city, county, town
or village where constitutionality in issue
(a) Intervention as of right. Upon timely motion, any person shall be permitted
to intervene in any action:
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1. when a statute of the state confers an absolute right to intervene; or
2. when the representation of the person's interest by the patties is or
may be inadequate and the person is or may be bound by the judgment;
or
3. when the action involves the disposition or distribution of, or the title
or a claim for damages for injury to, property and the person may be
affected adversely by the judgment.
(b) Notice to attorney-general, city, county, town or village where
constitutionality in issue.
1. When the constitutionality of a statute of the state, or a rule and
regulation adopted pursuant thereto is involved in an action to which
the state is not a patiy, the attorney-general, shall be notified and
permitted to intervene in supp01i of its constitutionality.
2. When the constitutionality of a local law, ordinance, rule or
regulation of a city, county, town or village is involved in an action to
which the city, county, town or village that enacted the provision is not
a party, such city, county, town or village shall be notified and
permitted to intervene in support of its constitutionality.
3. The court having jurisdiction in an action or proceeding in which the
constitutionality of a state statute, local law, ordinance, rule or
regulation is challenged shall not consider any challenge to the
constitutionality of such state statute, local law, ordinance, rule or
regulation unless proof of service of the notice required by this
subdivision is filed with such court .

.. .
N.Y. Exec. Law§ 71

§ 71. Attorney-general authorized to appear in cases involving the
constitutionality of an act of the legislature, or a rule or regulation adopted
pursuant thereto
1. Whenever the constitutionality of a statute, or a rule or regulation adopted
pursuant thereto is brought into question upon the trial [fig I] , hearing or
appeal of any action or proceeding, civil or criminal, in any court of record of
original or appellate jurisdiction, and proof of the notice of such constitutional
challenge, as required by paragraph one of subdivision (b) of section one
thousand twelve of the civil practice law and rules, has not been filed, the court
or justice before whom such action or proceeding is pending, [fig 2] shall make
an order, directing the party desiring to raise such question, to serve notice
thereof on the attorney-general, and providing that the attorney-general be
permitted to appear at any such trial or hearing in supp01i of the
constitutionality of such statute, or rule or regulation adopted pursuant thereto.
The court or justice before whom any such action or proceeding is pending may
also make such order upon the application of any party thereto, and the court
shall make such order in any such action or proceeding upon motion of the
attorney-general. When such order has been made in any manner [fig 3]
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mentioned [fig 4] in this section and notice pursuant to such order has been
given, the attorney-general shall be permitted to appear in such action or
proceeding in support of the constitutionality of such statute, or a rule or
regulation adopted pursuant thereto.
2. In the event the constitutionality of a statute, or rule or regulation adopted
pursuant thereto is brought into question and the party questioning such
constitutionality, or any other party to the action or proceeding serves the
attorney-general pursuant to paragraph one of subdivision (b) of section one
thousand twelve of the civil practice law and rules, proof of such service upon
the attorney-general shall be accepted by the court in satisfaction of the
provisions of subdivision one of this section.

N.D. R. Civ. P. 24

3. The comi havingjurisdiction in an action or proceeding in which the
constitutionality of a statute, rule or regulation is challenged, shall not consider
any challenge to the constitutionality of such statute, rule or regulation unless
proof of service of the notice required by this section or required by subdivision
(b) of section one thousand twelve of the civil practice law and rules is filed
with such comi.
Rule 24. Intervention.

...
(b) Permissive intervention .

...
(2) By a government office or agency.
On timely motion, the comi may pe1mit a federal or state governmental
officer or agency to intervene if a party's claim or defense is based on:
(A) a statute or executive order administered by the officer or agency;
or

...

(B) any regulation, order, requirement or agreement issued or made
under the statute or executive order .

(c) Notice and pleading required.
( 1) Procedure.

A motion to intervene must be served on the parties as provided in
Rule 5. The motion must state the grounds for intervention and be
accompanied by a pleading that sets out the claim or defense for which
intervention is sought. The same procedure must be followed when a
statute gives a right to intervene.
(2) Constitutional question.
A party questioning the constitutionality of a legislative act affecting
the public interest in an action in which neither the state nor any agency
or officer is a party must notify the attorney general. On timely motion,
11
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12 Okla. Stat. Ann. §
2024

the court must permit the attorney general to intervene on behalf of the
state.
§ 2024. Intervention

D. INTERVENTION BY STATE OF OKLAHOMA.
1. In any action, suit, or proceeding to which the State of Oklahoma or any
agency, officer, or employee thereof is not a pmty, wherein the constitutionality
of any statute of this state affecting the public interest is drawn in question, the
court shall certify such fact to the Attorney General, and shall permit the State
of Oklahoma to intervene for presentation of evidence, if evidence is otherwise
admissible in the case, and for argument on the question of constitutionality.
The State of Oklahoma shall, subject to the applicable provisions of law, have
all the rights of a party and be subject to all liabilities of a party as to court costs
to the extent necessary for a proper presentation of the facts and law relating to
the question of constitutionality.

Or. Rev. Stat.§
28.110

Pa. R. Civ. P. 235

2. Upon receipt of notice pursuant to paragraph I of this subsection or other
actual notice that the constitutionality of any statute of this state affecting the
public interest is drawn in question, the Attorney General shall immediately
deliver a copy of the proceeding to the Speaker of the House of Representatives
and the President Pro Tempore of the Senate who may intervene on behalf of
their respective house ofthe Legislature and who shall be entitled to be heard.
Intervention by the Speaker of the House of Representatives or President Pro
Tempore of the Senate shall not constitute waiver of legislative immunity.
28.110 Parties; service on Attorney General when constitutional question
involved.
When declaratory relief is sought, all persons shall be made parties who have
or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding. In
any proceeding which involves the validity of a municipal chatter, ordinance or
franchise, the municipality affected shall be made a party, and shall be entitled
to be heard, and if the constitution, statute, charter, ordinance or franchise is
alleged to be unconstitutional, the Attorney General of the state shall also be
served with a copy of the proceeding and be entitled to be heard.
Rule 23 5. Notice to Attorney General. Constitutionality of Statute. Charitable
Bequest or Trust
In any proceeding in a court subject to these rules in which an Act of
Assembly is alleged to be unconstitutional or a charitable bequest or trust is
involved and the Commonwealth is not a party, the party raising the question of
constitutionality or the plaintiff in a proceeding involving a charitable bequest
or trust shall promptly give notice thereof by registered mail to the Attorney
General of Pennsylvania together with a copy of the pleading or other portion of
the record raising the issue and shall file proof of the giving of the notice. The
Attorney General may intervene as a party or may be heard without the
necessity of intervention. The cout1 in its discretion may stay the proceedings
pending the giving of the notice and a reasonable opportunity to the Attorney

12
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Pa. R. Civ. P. 521

General to respond thereto. If the circumstances of the case require, the court
may proceed without prior notice in which event notice shall be given as soon
as possible; or the court may proceed without waiting action by the Attorney
General in response to a notice.
Rule 521. Notice to Attorney General of Challenge to Constitutionality of
Statute
(a) Notice. It shall be the duty of a party who draws in question the
constitutionality of any statute in any matter in an appellate court to which the
Commonwealth or any officer thereof, acting in his official capacity, is not a
party, upon the filing of the record, or as soon thereafter as the question is
raised in the appellate court, to give immediate notice in writing to the Attorney
General of Pennsylvania ofthe existence of the question; together with a copy
of the pleadings or other portion of the record raising the issue, and to file proof
of service of such notice.

R.I. Gen. Laws Ann.
§9-30-11

R.I. R. Civ. P. 24

(b) Status of Attorney General. The Attorney General may be heard on the
question of the constitutionality of the statute involved without formal
intervention. If the Attorney General files a brief concerning the question the
Commonwealth shall thereafter be deemed to be an intervening party in the
matter.
§ 9-30-11. Pmties
When declaratory relief is sought, all persons shall be made parties who have
or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the rights of persons not parties to the proceeding. In
any proceeding which involves the validity of a municipal ordinance or
franchise, the municipality shall be made a party, and shall be entitled to be
heard, and if the statute, ordinance, or franchise is alleged to be
unconstitutional, the attorney general of the state shall also be served with a
co_py of the proceedingand be entitled to be heard.
Rule 24. Intervention .

. ..

S.C. R. Civ. P. 24

(d) Intervention by the Attorney General. When the constitutionality of an act of
the legislature is drawn in question in any action to which the state or an officer,
agency, or employee thereof is not a party, the party asserting the
unconstitutionality ofthe act shall serve the attorney general with a copy of the
proceeding within such time to afford the attorney general an opportunity to
intervene.
RULE 24. INTERVENTION

...
(c) Procedure; Notice to State When Validity of Statute Questioned. A person
desiring to intervene shall serve a motion to intervene upon the parties as
provided in Rule 5. The motion shall state the ground therefor and shall be
accompanied by a pleading setting f01th the claim or defense for which
intervention is sought. The same procedure shall be followed when a statute of

13
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S.D. Codified Laws
§ 15-6-24(c)

this State gives a right to intervene. When the constitutionality of a statute is
drawn in question in any action in which the State or an officer, agency or
employee thereof is not a party, the party shall also serve the motion on the
Attomey General.
§ 15-6-24( c). Intervention procedure
A person desiring to intervene shall serve a motion to intervene upon the
pmiies as provided in § 15-6-5. The motion shall state the grounds therefor and
shall be accompanied by a pleading setting forth the claim or defense for which
intervention is sought. The same procedure shall be followed when a statute
gives a right to intervene.

Tenn. R. Civ. P.
24.04

Tex. Civ. Prac. &
Rem. Code Ann. §
37.006

Utah R. Civ. P. 24

When the constitutionality of an act of the Legislature affecting the public
interest is drawn in question in any action to which the state or an officer,
agency or employee of the state is not a party, the pmiy assetiing the
unconstitutionality of the act shall notify the attorney general thereof within
such time as to afford him the oppotiunity to intervene.
24.04. Notice to Attorney General When Statute, Rule or Regulation Is
Questioned.
When the validity of a statute of this state or an administrative rule or regulation
of this state is drawn in question in any action to which the state or an officer or
agency is not a party, the court shall require that notice be given the attorney
general, specifying the pertinent statute, rule or regulation.
§ 37.006. Patiies
(a) When declaratory relief is sought, all persons who have or claim any
interest that would be affected by the declaration must be made parties. A
declaration does not prejudice the rights of a person not a party to the
proceeding.
(b) In any proceeding that involves the validity of a municipal ordinance or
franchise, the municipality must be made a pmty and is entitled to be heard, and
if the statute, ordinance, or franchise is alleged to be unconstitutional, the
attorney general of the state must also be served with a copy of the proceeding
and is entitled to be heard.
Rule 24. Intervention

...
(d) Constitutionality of statutes and ordinances.
(1) If a patiy challenges the constitutionality of a statute in an action in which
the Attorney General has not appeared, the pmiy raising the question of
constitutionality shall notify the Attorney General of such fact. The court shall
permit the state to be heard upon timely application.

(2) If a party challenges the constitutionality of a county or municipal
ordinance in an action in which the county or municipal attorney has not
appeared, the pmiy raising the question of constitutionality shall notify the
county or municipal attorney of such fact. The court shall permit the county or

14
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municipality to be heard upon timely application.

Vt. R. Civ. P. 24

(3) Failure of a party to provide notice as required by this rule is not a waiver
of any constitutional challenge othe1wise timely asseiied.
Rule 24. Intervention

...

Wis. Stat. Ann. §
806.04

(d) Intervention by the State.-- When the constitutionality of an act ofthe
legislature affecting the public interest is drawn in question in any action to
which the State of Vermont or an officer, agency, or employee thereof is not a
party, the court shall notify the Attorney General, and shall permit the State of
Vermont to intervene for presentation of evidence, if evidence is otherwise
admissible in the case, and for argument on the question of constitutionality.
806.04. Uniform declaratory judgments act.

...
(11) PARTIES.
When declaratory relief is sought, all persons shall be made parties who have or
claim any interest which would be affected by the declaration, and no
declaration may prejudice the right of persons not parties to the proceeding. In
any proceeding which involves the validity of a municipal ordinance or
franchise, the municipality shall be made a pmiy, and shall be entitled to be
heard. If a statute, ordinance or franchise is alleged to be unconstitutional, the
attorney general shall also be served with a copy of the proceeding and be
entitled to be heard. In any proceeding under this section in which the
constitutionality, construction or application of any provision of ch. 227, or of
any statute allowing a legislative committee to suspend, or to delay or prevent
the adoption of, a rule as defined ins. 227.01 (13) is placed in issue by the
parties, the joint committee for review of administrative rules shall be served
with a copy of the petition and, with the approval of the joint committee on
legislative organization, shall be made a party and be entitled to be heard. In
any proceeding under this section in which the constitutionality, construction or
application of any provision of ch. 13, 20, 111, 227 or 230 or subch. I, III or IV
of ch. 16 or s. 753.075, or of any statute allowing a legislative committee to
suspend, or to delay or prevent the adoption of, a rule as defined in s. 227.01
(13) is placed in issue by the parties, the joint committee on legislative
organization shall be served with a copy of the petition and the joint committee
on legislative organization, the senate committee on organization or the
assembly committee on organization may intervene as a party to the
proceedings and be heard.

15
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Cotter, David M.

SENATE BILL NO. _ _ _ _ HOUSE BILL NO. _ _ __
1

A BILL to amend the Code of Virginia by adding in Article 1 of Chapter 2 of Title 8.01 a section

2

numbered 8.01-7.1, relating to challenges to Virginia law; intervention by the Commonwealth.

3

Be it enacted by the General Assembly of Virginia:

4

1. That the Code of Virginia is amended by adding in Article 1 of Chapter 2 of Title 8.01 a section

5

numbered 8.01-7.1 as follows:

6
7

§ 8.01-7.1. Intervention by the Commonwealth where constitutionality or validity of law

challenged.

8

A In any civil action in anv circuit court, the Couti of Appeals. or the Supreme Court in which a

9

party challenges the constitutionality or validity of a statute or regulation of the Commonwealth or a

10

provision of the Constitution of Virginia and in which no partv is represented bv the Office of the

11

Attorney GeneraL the Commonwealth shall have the right to intervene in the action.

12

B. A party who files a pleading, written motion, or other paper challenging the constitutionali1Y

13

or validity of a statute or regulation of the Commonwealth or a provision of the Constitution of Virginia

14

in such action shall promptly (i) file with the court a notice stating the nature of the challenge and

15

identifving the filing in which it was raised and (ii) serve a copy of the notice and the filing on the

16

Attorney General by certified or registered mail, return receipt requested, or by electronic mail to an

17

address designated by the Attornev General for this purpose. If a pmiy fails to tile such notice, the court

18

shall certify to the Attorney General that a challenge has been raised to the constitutionality or validity

19

of a statute or regulation of the Commonwealth or a provision of the Constitution of Virginia and cause

20

to be delivered to the Attorney General a copv of the filing in which the challenge was raised.

21

C. The Commonwealth may intervene in such action by filing a motion to intervene within 30

22

days alter being served with a copy of the notice or receiving the certification of the court pursuant to

23

subsection B unless the court extends the time to intervene. Before the exRiration of the time to

24

intervene, the court may reject the challenge but may not enter a final judgment sustaining the challenge.

1
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Cotter, David M.

D. A Qaliy's failure to file and serve the notice or the court's failure to certify pursuant to
do~es

26

subsection B

27

failur.£.gf tl1e Attorney General to interveue in response to the notice or certification docs noJ operate to

28

bind th..9 ComntQnwealth or any agency thereof m: its officers or agents to the final

29

not operate to waive any claim or defense that was otherwise timely asserted. T'he

#

2
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TATE LAW PC
16006 Porterfield Highway
Abingdon, Virginia 24210

T 276-628-5185

F 276-628-5045
Mary Lynn Tate

October 1, 2014
Via email
L. Steven Emmert
Pembroke Office Park - Building One
281 Independence Boulevard-Fifth Floor
Virginia Beach, Virginia 23462-2989

Re: Boyd Graves Study Committee -Va. Code §8.01-243(C)(2)
Dear Steve,
Thank you for asking me to chair a study committee for the 2014 Boyd
Graves Conference. The topic assigned was whether Code §8.01-243(C)(2) should be
amended to remove or amend the requirement for intentional or fraudulent
misrepresentation in order to extend the statute of limitation for personal injuries.
For reasons we have discussed, a full complement of committee members was

not available to participate in this endeavor and given the available time it was
determined that the Conference would be best served by having an a full committee
study this important topic. I deeply regret this work could not be completed for this
year's Conference. I respectfully request that the topic be carried over.
Very truly yours,

/{~~;(~
Mary Lynn Tate
cc: Ann K. Sullivan, Esquire
John R. Fletcher, Esquire
Gary C. Hancock, Esquire
Thomas L. Appler, Esquire
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DAVID N. ANTHONY
804.697.5410 telephone
804.698.5118 facsimile
david.anthony@troutmansanders.com

TROUTMAN
SANDERS

TROUTMAN SANDERS LLP
Attorneys at Law
Troutman Sanders Building
1001 Haxall Point
P.O. Box 1122 (23218-1122)
Richmond, VIrginia 23219
804.697.1200 telephone
troutmansanders.com

September 15, 2014

VIA E-MAIL: LSEMMERT@SYKESBOURDON.COM
AND FEDERAL EXPRESS
L. Steven Emmert, Esq.
Sykes, Bourdon, Ahem & Levy, P.C.
Pembroke Office Park- Building One
281 Independence Boulevard, Fifth Floor
Virginia Beach, VA 23462-2989
Re:

Supplemental Report - Committee on Virginia Rule of Evidence 2:408
David N. Anthony, Esq.
Sandra M. Rohrstaff, Esq.
Leonard L. Brown, Esq.
John R. Fletcher, Esq.
Thomas W. Williamson, Jr., Esq.
Roman Lifson, Esq.

Dear Steve:
On August 16, 2013, the Committee provided a report on our study ofand potential
revisions to Virginia Rule of Evidence 2:408. These revisions were developed in response to the
following question:
Should there be further guidance on what constitutes an "admission of
independent fact" or "admission of liability" and/or the circumstances under
which such statements are admissible notwithstanding they were communicated
during settlement negotiations under Evidence Rule 2:408; or possibly
elimination by rule or statute of the holding of Lyle, Siegel, et al. v. Tidewater
Capital Corp., 249 Va. 426 (1995).
The August 16, 2013 letter containing the Committee's analysis is attached as Exhibit A.
Ultimately, we recommended conforming the language of Virginia Rule of Evidence 2:408 to
that of Rule 408 of the Federal Rules of Evidence. For your reference, FRE 408 states:
FRE 408. Compromise Offers and Negotiations
(a) Prohibited Uses. Evidence of the following is not admissible - on behalf of
any party - either to prove or disprove the validity or amount of a disputed claim
or to impeach by a prior inconsistent statement or a contradiction:

ATLANTA
BEIJING
RALEIGH
RICHMOND

CHARLOTTE
SAN DIEGO

CHICAGO
HONG KONG
NEW YORK
ORANGE COUNTY
POR TLAND
SHANGHAI
TYSONS CORNER
VIRGIN I A BEACH
WASHINGTON , DC
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(1) furnishing, promising, or offering - or accepting, promising to accept,

or offering to accept - a valuable consideration in compromising or
attempting to compromise the claim; and
(2) conduct or a statement made during compromise negotiations about the
claim - except when offered in a criminal case and when the negotiations
related to a claim by a public office in the exercise of its regulatory,
investigative, or enforcement authority.
(b) Exceptions. The court may admit this evidence for another purpose, such as

proving a witness' s bias or prejudice, negating a contention of undue delay, or
proving an effort to obstruct a criminal investigation or prosecution.
Fed. R. Evid. 408.
BOYD-GRAVES CONFERENCE AND SUBSEQUENT COMMENTARY

On October 25-26, 2013, the Committee members attended the annual Boyd-Graves
Conference in Virginia Beach, Virginia, and elicited comments and suggestion relative to the
Committee's proposal for Virginia Rule of Evidence 2:408.
Of particular note were comments made by Professor James J. Duane of Regent Law
School. In short, Professor Duane - along with several other commenters - advocated for the
adoption of Federal Rule of Evidence 408 sans the "criminal case" exception embodied in FRE
408(a)(2). In other words, Professor Duane believed that Virginia should not include the clause
which presently appears as an exception at the end of Rule 408(a)(2), and allows the admission
in a criminal case of conduct or statements that were made (or allegedly made) during
negotiations related to a civil claim made by a public office or agency.
Professor Duane's opinion was primarily grounded in the belief that the exception
benefitted no party other than prosecutors and that opening the door to the admission of
statements in a criminal prosecution would undermine the Rule's primary objective of
encouraging candid settlement discussions. Also of particular note is that, during the 2006
amendment process for FRE 408, this "criminal case" exception was met with significant
opposition by lawyers, judges, and law professors nationwide; attorneys in the criminal division
of the United States Department of Justice were the lead body that supported the exception. A
more thorough analysis of the issue can be found in a summary letter penned by Professor Duane
in 2005, which is attached hereto as Exhibit B.
In response to these comments, the Committee revisited its 2013 report on Virginia Rule
of Evidence 2:408 and conducted additional analysis of the relevant issues, particularly on the
acceptance and potential impact of the "criminal case" exception nationwide. The Committee
also considered comments from other Boyd-Graves members provided at the 2013 conference.
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The following is the Committee's findings and conclusions based upon its supplemental
research and discourse. In sum, the Committee recommends conforming the language of
Virginia Rule of Evidence 2:408 to FRE 408 witlwut the "criminal case" exception embodied
in FRE 408(a)(2).

SUPPLEMENTAL COMMITTEE ANALYSIS
A fifty-state survey 1 of state rules of evidence revealed four paths that states have
followed with respect to the admissibility of compromise offers and negotiations:
(1) State Rule Identical to Current FRE 408:
Only one (1) state, Colorado, has adopted FRE 408 verbatim into its state rules.

(2) State Rule Modeled on Current FRE 408, Without the "Criminal Case" Exception
Since 2006, ten (10) states2 have adopted a version of FRE 408 without the exception
which makes admissible evidence of compromise "when offered in a criminal case."
(3) State Rule Resembles a Pre-2006 Version ofFRE 408
Thirty-one (31) states still use a provision resembling FRE 408 prior to the 2006
amendments. Of these states, thirteen (13) use identical language to the pre-2006 federal
rule, and the remaining eighteen ( 18) states use some variation of the language from the
pre-amendment FRE 408.
(4) State Rule Differs Significantly from FRE 408
Seven (7) states use different rules of evidence which bear no resemblance to FRE 408,
either in its current or pre-2006 form.
In 2006, Congress substantially modified FRE 408 to increase readability and to address
several conflicting interpretations of the rule. Most notably, the 2006 amendments created a
"criminal case" exclusion and prohibited use of statements from settlement negotiation for
impeachment purposes. In its current form, FRE 408(a)(2) includes a "criminal case" exception
which permits in a criminal case, the introduction of settlement evidence from a civil dispute
between the defendant and a government regulatory, investigative, or enforcement agency. For
example, when an individual engages in settlement negotiation on a civil matter in the presence
of government agents, the statement may be admitted in a subsequent criminal case. 3
1

Attached hereto as Exhibit Cis a comprehensive table with the results of this fifty state survey.

2

Those states are Alabama, Arizona, Connecticut, Illinois, Indiana, New Mexico, North Dakota, Pennsylvania,
Utah, and Vermont.
3
See, e.g., United States v. Prewitt, 34 F.3d 436, 439 (7th Cir. 1994) (admissions of fault made in compromise of a
civil securities enforcement action were admissible against the accused in a subsequent criminal action for mail
fraud).
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Currently, the majority of states still have in place a pre-2006 version of FRE 408. Yet,
among the states that have considered adopting the new, amended FRE 408, the "criminal case"
exception has triggered significant concern and debate. State bar subcommittees in New York,
Arizona, and Alabama have directly considered this question, with both Arizona and Alabama
adopting the language of FRE 408 without the "criminal case" exception in subsection (a)(2).
The Arizona, Alabama, and New York reports and comments are attached hereto as Exhibits D-

f.
Pros and Cons to adopting FRE 408 verbatim (i.e. including the "criminal case" exception)

.

.

~

Substantial policy interest in keeping federal and state rules identical - avoids
confusion and promotes uniformity.
Evidence admissible in federal court arguably also should be admissible in state
court. For example, a criminal prosecution may be commenced on either a federal or
state level.
Statements made in civil compromise could provide critical evidence of guilt in a
criminal case. The Seventh Circuit in Prewitt held that the "public interest in the
prosecution of crime is greater than the public interest in the settlement of civil
disputes. " 4
~

"Trap for the unwary or unrepresented."
Potential chilling effect on efforts to settle civil matters brought by government
agencies where the subject matter of the dispute might later become the subject of
criminal proceedings.
May stifle the full and free exchange of information in settlement discussions.
Clients facing government regulatory action may need to retain both civil and
criminal lawyers, thereby complicating the settlement proceedings.
A government agency may initiate settlement discussions for the sole purpose of
obtaining an admission for use in later prosecution.

Committee Recommendation

For those states that have considered adopting FRE 408 wholesale and have addressed
this "criminal case" exception, the vast majority (1 0 total states) have rejected inclusion of that

4

Prewitt, 34 F.3d at 439.
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specific language from FRE 408(a)(2). While not yet the "majority rule," this approach has
gained greater support and acceptance (see chart below).
- - -- --

··--·-··--

Break-down of State Equivalents to FRE 408
• Identical to Current FRE 408 {1 state)

• Current FRE 408 without "Crimina l Case
Exception" of {a){2) {10 states)
0 FRE 408 Before 2006 Amendments {31
states)

• No Resemb lance to FRE 408 {7 states)

The Committee has determined that adoption of revised FRE 408 without the
"criminal case" exception is the best course of action for Virginia Rule of Evidence 2:408.

•

First, it attempts to confonn rules of evidence which aids in reflecting developments
in the law and revisions to important issues, and allows for the creation of relevant,
interpretive case law.

•

Second, consistent with the views of many across the country, the Committee agrees
with the reasons expressed by Professor Duane regarding why Virginia should not
adopt the "criminal case" exception. The exception would have little benefit to legal
practitioners outside of prosecutors, and it would allow for the admission of
statements in a criminal prosecution that would undermine the Rule's primary
objective of encouraging candid settlement discussions.

Accordingly, the Committee recommends the adoption of the following language for
Virginia Rule of Evidence 2:408 (omitted language shown and crossed through from our 2013
proposal and showing the differences from FRE 408):
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(Proposed] Virginia Rule of Evidence 2:408. Compromise and Offers to
Compromise
(a) Prohibited Uses. Evidence of the following is not admissible--on behalf of
any party--either to prove or disprove the validity or amount of a disputed claim
or to impeach by a prior inconsistent statement or a contradiction:
(1) furnishing, promising, or offering--or accepting, promising to accept,
or offering to accept--a valuable consideration m comprom1smg or
attempting to compromise the claim; and.

(2) conduct or a statement made during compromise negotiations about
the claim - exsept wben offsrea in a sriminal ease aBEl when the
negotiations relatea to a elaim by a }3ublie offise in the eJrereiss ef its
regulatory, investigative, or enforeement authority.
(b) Exceptions. The court may admit this evidence for another purpose, such as
proving a witness's bias or prejudice, negating a contention of undue delay, or
proving an effort to obstruct a criminal investigation or prosecution.

Please let me know if you have any questions or need anything fmiher from our
Committee. Thank you for your consideration of the above.

David N. Anthony
Enclosures
cc:
Stuart A. Raphael, Esq. (by email)
22937164v l
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