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September 18, 2014

L. Steven Emmert
Sykes, Bourdon, Ahem & Levy
Pembrooke Office Park - Building One
281 Independence Boulevard
Fifth Floor
Virginia Beach, VA 23462-2989
RE:

Boyd Graves Study Committee
on Attorneys Fees in Domestic
Relations Appeals

Dear Steve:
I was pleased to chair the above referenced committee which was charged with studying
whether Title 17.1 of the Code ofVirginia should be amended to provide for attorneys fees in
domestic relations appeals, and if so, what standards should apply to fee requests.
In domestic relations matters, there are several statutory provisions which provide for the
awarding of attorneys fees at the trial court level.
In the Juvenile and Domestic Relations Court, Section 16.1-278.19 provides:

In any matter properly before the court, the court may award attorneys' fees
and costs on behalf of any party as the court deems appropriate based on
the relative financial ability of the parties.
•

In matters pertaining to support, Section 20-71.1 provides:
In any proceeding by a spouse petitioning under § 20-71 before the
juvenile and domestic relations district court or on appeal before a court of
record, to be allowed support for himself or herself or the infant child or
children of the defendant, the juvenile and domestic relations district court
may direct the defendant, in addition to the allowance to the spouse and
support and maintenance for the infant children, to pay to the spouse's
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attorney, upon such terms and conditions and in such time as the court
shall deem reasonable, an attorney's fee deemed reasonable by the court
for such services as said attorney before said court. Upon appeal of the
matter to a court of record, the judge of the circuit court may direct that the
defendant, in addition to the fees allowed to the spouse's attorney by the
juvenile and domestic relations district court, pay to the spouse's attorney
at such time and upon such terms and conditions as the judge deems
reasonable, an attorney's fee deemed reasonable by the court for such
services of said attorney before said court of record, but in fixing said fee
such court shall take into consideration the fee or fees directed to be paid
by the court from which said appeal was taken.

There is, however, no corresponding provision for the recovery of fees at the appellate level.
Although, in practice, fees are awarded in domestic relations cases by the Court of Appeals either
directly or upon remand with instructions to the Circuit Court, there is no rule or statute which
defines the circumstances or the standard to be applied. As a result, there is no uniform standard
and frequently fees are awarded as a sanction and not as a remedy.
Currently, in awarding legal fees on appeals in domestic relations matters, the Court of
Appeals looks at whether the position of a party is frivolous or without substantial merit. The
committee was of the unanimous opinion that such standard was too restrictive and inconsistent
with the standards generally used for the award of fees at the trial level. As a policy matter, the
committee was of the opinion that the san1e standards should apply to such cases through the
appellate process. The attached proposal meets that goal by a proposed Rule change which was
viewed as the best procedural vehicle for the change and would be consistent with the Supreme
Court Rules that permit the award of legal fees in limited situations. The proposed changes
further continue the general practice of giving the Court of Appeals the authority to remand the
consideration of such fees back to the trial court so as not to overburden the appellate court on
the determination of the amount of such fees. This is consistent with appellate procedures
generally adopted and utilized by the Court of Appeals. The Rule changes further provide
flexibility to the Court of Appeals by permitting some or all of the fees to be awarded to any
prevailing party on an issue.
The committee, after reviewing the current statutes and rules, as well as case law from the
Court of Appeals, unanimously concluded that the recommended action is to amend Rule 5A:30.
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The attached redline rule which adds a new subsection (b) is intended to address specific areas of
concern.

1.

Subsection (b) ( 1) provides that any request for fees must be appear in the party's
brief to the court;

2.

Subsection (b) (2) clarifies the scope of fees to be awarded;

3.

Subsection (b) (3) makes it clear that the Court is to consider all of the equities of
the case is determining whether to award fees, not solely whether a position is
frivolous or lacks substantial merit; and

4.

Subsection (b) (4) sets forth factors to be considered, upon remand, in determining
the reasonableness of an award.

Finally, the committee recognized that the Court is to be cognizant of any agreement between the
parties which may govern an entitlement to fees. However, if the party wishes to have those fees
awarded as part of the appeal, then such fees must be requested of the Court.

Accordingly, the committee recommends that the Conference adopt the proposed
amendment to Rule 5A:30.
Respectfully submitted,

Marui E. Byrum, Chair

Committee Members:
Thomas G. Bell, Jr., Esquire
Lawrence D. Diehl, Esquire
Frank K. Friedman, Esquire
Hon. D. Arthur Kelsey
Hon. Lisa B. Kemler
Reeves W. Mahoney, Esquire

602 North Columbus Street - Alexandria, VA 22314 - Phone: 703/548-4200 - Fax: 703/548-4647

Boyd Graves 2014 -- 191

BOYD-GRAVES STUDY COMMITTEE:
AWARD OF ATTORNEYS FEES IN DOMESTIC RELATIONS
CASES IN VIRGINIA COURT OF APPEALS
PROPOSED CHANGE TO RULE 5A:30
Rule 5A.30. Attorney's Fees, Costs, and Notarized Bill of Costs.
(a)
To Whom Allowed.- Except as otherwise provided by law, if an appeal is dismissed,
costs shall be taxed against the appellant unless otherwise agreed by the parties or ordered by the
Court of Appeals; if a judgment is affirmed, costs shall be taxed against the appellant unless otherwise
ordered; if a judgment is reversed, costs shall be taxed against the appellee unless otherwise ordered; if
a judgment is affirmed in part or reversed in part, or is vacated, costs shall be allowed as ordered by the
Court of Appeals.
Attorney's Fees.- (1) In any case involving the affirmance or annulment of a marriage,
(b)
divorce, custody, spousal or child support or the control or disposition of a juvenile and other domestic
relations cases arising under Title 16.1 or Title 20, or involving adoption under Chapter 12 (§63.2-1200
et seq.) of Title 63.2, a party may request an award of attomey fees incurred in the appeal of the case by
making said request in the Opening Brief of Appellant, the Reply Brief of the Appellant or in the Brief
of Appellee.
(2) Upon the making of a request for attomey fees as set forth in (b) (1) above, and unless
otherwise provided by the terms of a contract or stipulation between the parties, the Court of Appeals
may award to any prevailing party on all or part of the issues who has made such request, all of their
attomey fees, or any part thereof, or remand the issue to the circuit court as directed in the mandate
order for a determination thereof. Such fees may include the fees incurred by such party in pursuing the
awarded fees in the circuit court.
(3) In determining to make such an award, the Court of Appeals shall not be limited to a
consideration of whether a party's position on an issue was frivolous or lacked substantial merit but
shall consider all equities of the case including the laws and statutes applicable to such cases at the trial
level and which are considered by the circuit court in awarding such attomey fees.
(4) Where a mandate order remands the issue to the circuit court for an award of reasonable
attomey fees, in determining the reasonableness of such an award, the circuit court shall consider all
relevant factors, including but not limited to, whether the party was a prevailing party on the issues, the
nature of the issues involved, the time and labor involved, the financial resources of the parties and the
fee customarily charged in the locality for similar legal services .
.(0
Taxable Costs.- Costs, including the filing fee and costs incurred in the printing or
producing of necessary copies of briefs, appendices, and petitions for rehearing, shall be taxable in this
Court. Costs in the preparation of transcripts may be taxable in this Court. See, Code§ 17.1-128.
@
Notarized bill of Costs.- Counsel for a party who desires costs to be taxed shall itemize
them in a notarized bill of costs, which shall be filed with the clerk of tllis Court within 14 days after
the date of the decision in the case. Objections to the bill of costs must be filed with the clerk of this
Court within 10 days after the date of the filing of the bill of costs.
~
Award.- The clerk of this Court shall prepare and certify an itemized statement of costs
taxed in this Court for insertion in the mandate, but the issuance of the mandate shall not be delayed for
taxation of costs. If the mandate has been issued before fmal determination of costs, the statement, or
1
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any amendment thereof, shall be added to the mandate on request by the clerk of this Court to the clerk
of the trial court or the clerk of the Virginia Workers ' Compensation Commission.
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DIRECT DIAL 703 • 714 • 7436
EMAIL: ssayers@hunton.com

September 11, 2014

BY E-MAIL

L. Steven Emmert, Esq.
SYKES, BOURDON, AHERN & LEVY,

PC

Pembroke Office Park
281 Independence Boulevard, 5th Floor
Virginia Beach, Virginia 23462

Committee Report on
Proposed Revisions to Va. Code Ann.§ 8.01-626
Dear Steve:
In April 2013, the Conference's former Chairman, John Walk, appointed our Committee
to evaluate potential revisions to Va. Code Ann. § 8.01-626 (2007 Rep!. Vol. & 2014 Cum.
Supp.). This is the statute that permits accelerated review of orders granting or refusing
injunctions. The inquiry that led to the appointment of the Committee was provoked by the
holding of the Supreme Court of Virginia in Omega Court v. Cobb, 222 Va. 875, 876, 292
S.E.2d 44, 45 ( 1981 ), in which the Supreme Court of Virginia held that the expedited review
provisions of this statute only apply to interlocutory orders, but not to final orders. Injunction
orders that were part of final orders had to go through the normal appellate process, and were not
subject to the accelerated review procedures of this statute, under the holding of that case.
The original Committee consisted of you, Judge Everett A. Martin, Pierce Rucker,
Jonathan Blank, Donna Rostant, Robert Mitchell and me, as Chairman. We prepared a
comprehensive Report, dated August 21, 2013, and submitted it to the Conference to be
considered at its meeting in October of last year. A copy of that Report is attached as Exhibit l.
In brief~ the Report recommended that the statute should be amended to permit injunction orders
to be considered under the accelerated review procedures of Va. Code Ann. § 8.01-626,
regardless of whether they were interlocutory or final. In addition, we recommended certain
procedural modifications to the statute, and modernization of some of the more archaic language
contained in the statute. The Conference approved the Report, and recommended that these
statutory changes be pursued.
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During the process of examining whether the statute should be amended as
recommended, certain reservations were expressed by the Division of Legislative Services. In
addition, the Chief Justice ofthe Supreme Court of Virginia took the view that there may be
problems associated with the recommended changes, particularly that those changes might,
under certain circumstances, give parties "two bites at the appellate apple." Accordingly, you
asked our Committee to coordinate with Justice Leroy F. Millette, who was designated by the
Court to explore ways to achieve the same objectives as those recommended in the Committee's
Report, but to do so by way of proposed Rule changes, rather than statutory amendments.
During this process, two appellate specialists were added to the Committee, Frank Friedman and
George Somerville. You withdrew from the Committee once you were appointed to be the
Chairman ofthe Conference. A copy of all ofthe Committee's exchanges on the subject of a
potential Rules amendment, as opposed to a statutory amendment, is attached as Exhibit 2.
The Committee met personally with Justice Millette on July 18, 2014. Justice Millette
laid out the precise concerns that the Court had expressed. The Committee undertook to prepare
proposed changes to the Rules of the Supreme Court of Virginia governing appeals before that
body, and also before the Court of Appeals. The Committee then discussed these matters in
several telephone conferences, and prepared drafts of two new proposed Rules, Rule 5:21 A and
Rule 5A:38. Drafts were submitted to Justice Millette, and he has provided the Court's feedback
to the Committee, resulting in further revisions to these proposed Rules. Pertinent
correspondence with Justice Millette is attached as Exhibit 3, and a copy of the new proposed
Rules 5:21A and 5A:38 is attached as Exhibit 4.
The Committee has already obtained approval ofthc Supreme Court of Virginia, in
principle, to all of the Rule changes that have been recommended. Only a few minor issues
regarding the precise phraseology of the Rules remain. As of the time of submission of this
Report, the Committee is still working with Justice Millette to resolve those minor issues, but
those issues will not affect the substance of the proposal in any way. The Committee's
recommendation is, therefore, to continue this process, and to finalize the drafts of these Rules
with the Court, which should be routine and should take no more than a week or two.
Very Truly Yours,

s;;r~~~,:~
ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON

LONDON

LOS ANGELES

McLEAN MIAMI NEW YORK NORfOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON
www.hunton,com
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Enclosures
cc:

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
Robert T. Mitchell, Jr., Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
George Somerville, Esq.
Frank K. Friedman, Esq.
Stuart A. Raphael, Esq.

i\ TLi\NTi\ i\USTIN

BANGKOK BEIJING BRUSSELS CHARLOTTE Di\LLi\S HOUSTON LONDON

LOS i\NGELI:S

McLEAN Mli\MI NEW YORK NOR!'OLK RALEIGH RICHMOND Si\N l'Ri\NCISCO TOKYO Wi\SIIINGTON
www.hunton.com
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STEPHEN M. SAYERS
DIRECT DIAL: 703 • 7I4 • 7436

EMAIL: ssayers@hunton.com

August 21, 2013

BYE-MAIL
John R. Walk, Esq.
HIRSCHLER FLEISCHER

The Edgeworth Building
2100 East Cary Street
Richmond, Virginia 23223-7078

Re:

2013 Boyd-Graves Conference: Committee to Study Potential Revisions
to Va. Code Ann.§ 8.01-626

Dear John:
In your letter of April26, 2013, you asked me to chair a Committee to study and
recommend, if appropriate, potential revisions to Va. Code Ann. § 8.01-626 (2012). This is
the statute that currently permits expedited review of interlocutory orders concerning
injunctions.

The task that you assigned to the Committee was:
Should Code§ 8.01-626 be amended to expressly permit a petition for
review of a permanent injunction? The current statute does not distinguish
between temporary and permanent injunctions, but the Supreme Court has
ruled that the expedited petition-for-review process is not available after a
final judgment that grants a permanent injunction. In those cases, the
appellant must use the far lengthier appellate process for final judgments,
Omega Corp. v. Cobb, 222 Va. 875 (1981). Given the enormous effect of
any kind of injunction, the conference should consider whether to extend
this procedural safeguard to permanent injunctions as well.
Our Committee consisted of The Honorable Everett Martin, L. Steven Emmert,
Jonathan T. Blank, M. Pierce Rucker, II, Donna M. Rostant, Robert T. Mitchell, Jr. and me.

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTIE DALLAS HOUSTON LONDON LOS ANGELES
McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON
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The Committee has met numerous times, by conference call, over the summer, and we have
reached a consensus on recommended amendments to the statute, as outlined in this Report.
ISSUES TO BE CONSIDERED
The Committee studied three potential problems with the current version of the
statute:
1. At the last session of the Boyd-Graves Conference, one of the Committee members
suggested this topic because of an anomaly concerning the operation ofVa. Code Ann.
§ 8.01-626 (2012). Currently, the expedited review procedure prescribed by this
statute applies only to interlocutory orders regarding injunctions, and not to final
judgments, as a result of ruling in Omega Corp. v. Cobb, 222 Va. 875, 876,292
S.E.2d 44,45 (1981). The 1981 ruling was reiterated in Omega Corp. v. Malloy, 228
Va. 12,319 S.E.2d 728 (1984). The Supreme Court of Virginia stated, in its 1981
Order, that "[the] summary procedure authorized by Code§ 8.01-626 may not be
employed as a substitute for an appeal under Code§ 8.01-670 when a final judgment
within the meaning of the latter statute has been entered in the circuit court." 222 Va.
at 876, 292 S.E.2d at 44. Three years later, the Court underscored this point,
observing that "because the injunctions were final judgments, the summary procedure
authorized by Code§ 8.01-626 was not the proper vehicle for seeking dissolution of
the injunctions." 228 Va. at 15, 319 S.E.2d at 729. Given the potentially wide-ranging
impact of injunctions, does it make sense to have an expedited review procedure that
applies only to interlocutory orders, or should the expedited review procedure
authorized by this statute be extended to final orders, too?
2. The current version of the statute allows a single Justice of the Supreme Court, or of
the Court of Appeals, to take action with respect to interlocutory injunction orders.
Does it make sense to permit a single Justice or Judge, unfamiliar with the history or
intricacies of a case, to make expedited rulings that might potentially upset injunctions
that could be the end-product oflong and expensive trials?
3. Currently, the non-petitioning party has no right to file an opposition. Is this fair?
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THE COMMITTEE'S ANALYSIS
When a circuit court exercises its extraordinary equitable powers to enjoin a party
from doing something, or to force a party to do something, that party can suffer serious, and
potentially devastating, consequences. If the injunction is improvidently issued, then a party
can be prohibited from doing something that it has a legal right to do, or be compelled to do
something that it has no obligation to do, potentially for years. Injunctions can affect, in
covenant not-to-compete cases, for example, a party's ability to earn a livelihood, or a
corporation's ability to engage in its business. Unless improvidently-issued injunctions are
subject to an expedited review process, to make sure that they have been properly considered,
and are appropriate under the circumstances of the case, parties can potentially be faced with
crippling obligations or prohibitions for years. This is especially the case if those injunctions
are made part of final judgments because, according to the Supreme Court of Virginia, the
expedited review procedures contained in Va. Code Ann.§ 8.01-626 are not available. Other
considerations come into play. First, a circuit judge who has invested, potentially, months,
and, sometimes, years of experience in a case, will know the merits of both sides' positions,
and the procedural and substantive intricacies relating to the parties' rights. The circuit judge
is generally in the best position to assess whether injunctive relief is appropriate, or not. By
contrast, the current statute permits, at least in interlocutory order situations, a single Justice
of the Supreme Court, or a single Judge of the Court of Appeals, both of whom may be
completely unfamiliar with the procedural and substantive intricacies of the case, to set aside
a the circuit judge's decision to grant, deny, or modifY injunctive relief.

A.

The Current Statutory Scheme.

Currently, the Code of Virginia allows expedited review of a circuit court's order
granting, denying or modifYing injunction orders. The statute draws no distinction between
interlocutory injunction orders and final judgments. The statute reads:
§ 8.01-626. When court grants or refuses injunction, justice of Supreme
Court or judge of Court of Appeals may review it.
Wherein a circuit court (i) grants an injunction or (ii) refuses an injunction
or (iii) having granted an injunction, dissolves or refuses to enlarge it, an
aggrieved party may, within fifteen days of the court's order, present a
petition for review to a justice of the Supreme Court; however, if the issue
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concerning the injunction arose in a case over which the Court of Appeals
would have appellate jurisdiction under § 17.1-405 or § 17.1-406, the
petition for review shall be initially presented to a judge of the Court of
Appeals within fifteen days of the court's order. The petition shall be
accompanied by a copy of the proceedings, including the original papers
and the court's order respecting the injunction. The justice or judge may
take such action thereon as he considers appropriate under the
circumstances of the case.
When a judge of the Court of Appeals has initially acted upon a petition
for review of an order of a circuit court respecting an injunction, a party
aggrieved by such action of the judge of the Court of Appeals may, within
fifteen days of the order of the judge of the Court of Appeals, present a
petition for review of such order to a justice of the Supreme Court if the
case would otherwise be appealable to the Supreme Court in accordance
with § 17.1-410. The petition shall be accompanied by a copy of the
proceedings before the circuit court, including the original papers and the
circuit court's order respecting the injunction, and a copy of the order of
the judge of the Court of Appeals from which review is sought. The justice
may take such action thereon as he considers appropriate under the
circumstances of the case.
The Supreme Court of Virginia has held that this statute only allows expedited review
of interlocutory injunction orders, and that it cannot be used to obtain expedited review of
injunctions contained in final judgment orders. Omega Corp., 222 Va. at 876, 292 S.E.2d at
45. In the latter category of cases, the normal appellate procedures, with their protracted
timetables, must apply. The length of time that injunctions affecting the fundamental rights of
the parties, not to say substantial amounts of money or even the right to engage in business
activity, can, thus, be significant. If erroneously or improvidently issued, injunction final
orders can have potentially wide-ranging and devastating effects, absent some kind of
expedited review procedure. The length oftime that it can take an injunction case to wend its
way through the appellate process is forcefully illustrated by Omega Corp. In this case, a
final judgment was entered in November, 1981, and, in an Order dated December 1, 1981, the
Supreme Court of Virginia dismissed a petition for review filed pursuant to Va. Code Ann. §
8.01-626, for the reasons stated above. Id. The Court went on to say, in its Order, that
"[b ]ecause the issue decided in this proceeding has arisen on numerous occasions since the
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1977 amendment to Code § 8,01-626, 1 it is further ordered that a copy of this order be
published in the Virginia reports." I d. Three years later, the Supreme Court issued its final
decision in Omega Corp., affirming the lower court's final order regarding the injunction. 228
Va. 12, 313 S.E.2d 728 (1984). If, however, the Court had concluded that the lower court's
ruling was erroneous, the partly enjoined (or deprived of an injunction) would have had to
suffer three years of being prohibited from doing something it should have been allowed to
do, or forced to do something it had no legal obligation to do. Similarly, if a final order
granting an injunction is set aside under the terms of this statute, but the Court's conclusion is
that the lower court was actually correct in its ruling, then, potentially, the prevailing party
could be deprived of years' worth of injunctive relief.

B.

Is There A Problem With The Expedited Review Statute, And, If There Is, Does
It Need Fixing?

Several of the Committee members wondered whether there is actually a problem with
the current statute, and, even if there were, does it really need fixing? Steve Emmert provided
to the conference some valuable statistics concerning the frequency with which the expedited
review procedure under Va. Code Ann. § 8.01-626 is actually used. The following table
shows the number of expedited petitions for review that were refused or granted during the
years 2008-12:

2008 2009 2010 2011 2012
Petitions for Review Refused

6

2

5

4

6

Petitions for Review Granted

2

2

4

3

1

These statistics suggest that petitions for review filed under the Statutes seem to be a
relatively infrequent occurrence. The Committee was not able to determine, from other
available statistics, how frequently injunctions contained in final orders are reviewed, on
1

The Code section was amended and expanded in 1977 to require petitions for review to be filed witbin
15 days of the injunction order at issue, and to permit expedited review of orders granting injunctions. Prior to
1977, the expedited review procedure was statutorily limited to orders denying or modifying injunctions. Va.
Code Ann.§ 8-618 (1950). See 1977 Va. Acts 1162 &Report ofVa. Code Comm'n to Governor and Gen. Assy
ofVa., House Doc. 14, at 22,347-49 & 372 (1977).
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average, each year and was, thus, not able to determine whether the elongated appellate
timetables in these cases are actually causing problems.
The Committee expressed the view, unanimously, that there is little logic or sense in
providing an expedited review procedure for interlocutory injunction orders, when a similarly
expedited review procedure is forbidden to injunction orders that are final judgments. An
injunction order might be interlocutory in only the most ministerial sense, for example when a
subsequent order concerning an award of court costs, or attorneys' fees, remains to be entered.
Such an injunction order is, therefore, interlocutory, and it would be reviewable on an
expedited basis under Va. Code Ann.§ 8.01-626. If, by contrast, the circuit court waited to
include court costs, and attorneys' fees, in the final order, then the same sort of injunction
ruling would not be reviewable, under the rationale of the Omega Corp. case. Such an
arbitrary rule makes little sense. The Committee is of the view that a statutory change should
be made.
The present wording of the statute is also somewhat archaic, reflecting the fact that
parts of it are of very considerable vintage. If the language of the statute is to be amended to
include final judgments, as well as interlocutory orders, then the Committee believes that
certain other minor changes should be made to modernize the language of the statute. For
example, the current statute requires petitions for review to be accompanied by "a copy of the
proceedings, including the original papers and the court's order respecting the injunction."
(emphasis added.) One Committee member has had experience of difficulties with the
"original papers" language of this statute, which require those papers to be delivered to
Richmond along with the petition for review. Circuit Court clerks have, on occasion, been
reluctant to hand over the "original" papers to the party filing a petition for review. Given the
15-day turnaround time for filing these petitions, this has the potential to create serious
problems. As a matter of practice, the Justices of the Supreme Court of Virginia have
generally accepted certified copies of the "original" papers, but the changes the Committee
suggests to this statute would eliminate this potential problem, by expressly stating that copies
are acceptable.
The Committee has drafted suggested changes to the language of V a. Code Ann. §
8.01-626, to extend its reach to final judgments as well as interlocutory orders respecting
injunctions. The Committee has also suggested a certain degree of modernization of the
language of this statute. A copy of the Committee's proposed modification is attached as
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Exhibit 1, and a copy of the current statute, blacklined to show all of the Committee's
suggested changes, is attached as Exhibit 2.

C.

How Do Other States Handle Expedited Review Oflnjunctions?

As the Committee was studying this issue, a question arose as to how other States
handle expedited review of injunction orders. I asked one of our summer associates, Monica
Judkins, to undertake a 50-State survey, and a copy of her Memorandum, summarizing the
results of her research, is attached as Exhibit 3. In summary, only four States currently allow
some form of expedited review of injunction orders. Forty-six States allow no such expedited
review. 2 Of the four States that do permit expedited review, only two have statutes similar to
Virginia's: Kentucky and Wyoming.
In Kentucky, a party adversely affected by an interlocutory injunction order may
appeal to that State's Court of Appeals for relief from the order. [See Ex. 3 at 2.] If
irreparable injury will occur before the motion can be considered by a panel, the party seeking
expedited review can request emergency relief from a member of the Court, which can be
granted ex parte "if necessary." (!d.) If the party seeking expedited review receives an
adverse ruling from the Court of Appeals, then, within five days after the entry of that order,
the aggrieved party can ask the Supreme Court to vacate or modify it. Kentucky, therefore,
provides an aggrieved party with two shots at obtaining expedited relief. The Kentucky
statute, like Virginia's current statute, addresses only interlocutory orders, not final judgments.
In Wyoming, a party adversely affected by an injunction order can ask the court that
issued it, or the Wyoming Supreme Court, to vacate or modify the injunction order. The
Wyoming statute permits the party seeking this expedited review to make an application to
the Supreme Court "or a judge thereof, to vacate or modify the same." Wyoming, thus,
emulates the current version of the Virginia statute by allowing a single Justice of the
Wyoming Supreme Court, to modify or vacate an injunction.
Louisiana permits limited expedited review of injunction orders, but this State allows
only an enjoined party to seek expedited review.

2

All Members of the Committee express their profound gratitude to Ms. Judkins for her thorough,
timely and enlightening research into the disparate procedures employed in other jurisdictions for review of
injunction orders.
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Texas addresses the issue of expedited review of injunction orders by providing an
accelerated appeals procedure for cases in which an injunction has been ordered.
As far as our research revealed, no other State currently permits expedited review of
injunction orders.

D.

Does The Current Version Of The Virginia Statute That Permits A Single Justice
Of The Supreme Court Or Court Of Appeals To Modify Or Vacate An
Interlocutory Injunction Order Make Sense?

Presently, Va. Code Ann.§ 8.01-626 permits a party filing a petition for review to
present it, initially, to a single Justice of the Supreme Court of Virginia, or, if appropriate, to a
single Judge of the Court of Appeals, within 15 days of the entry of the interlocutory order by
the circuit court. As far as the Committee has been able to determine, neither the Supreme
Court of Virginia nor the Court of Appeals ever acts through a single Justice or Judge to
modify or dissolve an interlocutory injunction. In practice, petitions for review are considered
by panels of two or more Justices. If this is, indeed, the practice, then there appears to be little
sense in retaining the "single Justice or Judge" language in the current version of the statute.
There is another reason why this recommendation is made by the Committee. Does
the single Justice or Judge act in an appellate, or in some other less well-defined, capacity? In
Nichols v. Central Virginia Power Co., 143 Va. 405, 130 S.E. 764 (1925), a single Justice of
the Supreme Court granted a petition for review and issued a temporary injunction that had
been refused by the circuit court. One of the issues considered in Nichols was the capacity in
which the single Justice had acted. The Court stated that "when a Judge of this Court awards
an injunction, he exercises a special original jurisdiction with which he is clothed by the
statute. In all events, his act, when completed, is as if the order had been made by an inferior
judge of court: nothing more." Id. at 411, 130 S.E. at 766 (emphasis added). The Court went
on to add that "the Circuit Court, or the Judge thereof in vacation, after reasonable notice, has
the unquestioned power to dissolve an injunction granted by one of the Judges of the Supreme
Court of Appeals, who acts, not in an appellate capacity, but as a Judge of another Court of
co-ordinate jurisdiction." I d. It is unclear whether these observations, made nearly 90 years
ago, are still reflective of modem appellate practice, but Nichols has never been overruled,
and its holding strongly suggests that a single Justice or Judge does not act in an appellate role
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when taking action under the expedited review statute. 3 Instead, he or she operates in a more
amorphous capacity. This is a further, and significant, reason for the Committee's
recommendation that the statute be expanded to final judgments, as well as to interlocutory
orders, and that the "single Justice or Judge" language be eliminated since that practice is not
followed in either Court anyway.

E.

Should The Expedited Review Statute Be Amended To Allow The Filing Of An
Opposition To A Petition For Review?

This was the easiest issue for the Committee to resolve. The statute, as currently
drafted, permits a party filing a petition for review to obtain expedited relief without the
adverse party ever being given the opportunity to be heard. As a practical matter, we
understand that the Supreme Court, or the Court of Appeals, routinely asks the adverse party
to submit its position on the petition for review, in written form. Nonetheless, as presently
drafted, the statute permits expedited review without the adverse party having any opportunity
to be heard. The Committee was unanimously of the view that this is unfair, and potentially
deprives the adverse party of due process of law. The Committee recommends, in ordinary
cases, that, since the party filing a petition for review is permitted to do so within 15 days of
the entry of the circuit court's order, then the adverse party should be given 15 days from the
filing of the petition for review to file its papers in opposition. The statutory change
suggested by the Committee permits the Supreme Court, or the Court of Appeals (as the case
may be), to take any appropriate action, but it also gives those Courts the power to dispense
with filing of an opposition in truly extraordinary circumstances.

CONCLUSION
The Committee has worked diligently, collegially and cooperatively in reaching
unanimous agreement that the current statutory scheme needs to be amended and modernized
in the manner shown on the attached Exhibits 1 and 2.

3

Further muddying these turbid waters is Mayo v. Haines. 16 Va. (2 Munf.) 423,423 (1811), where the
Supreme Court of Appeals of Virginia (as it was then known) cryptically noted that the "Judges of the court of
appeals, or any one of them, out ofcourt, have the power to award injunctions, which have been refused by a
judge of any superior court of chancery: but this power is not possessed by the court of appeals." (emphasis in
original.)
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Very Truly Yours,

SlepMn 1\l. ~
Stephen M. Sayers
SMS:clb
Enclosure:

cc:

Committee's Proposed Modifications to Va. Code Ann.§ 8.01-626
B1ackline of Committee's Proposed Modifications to Va. Code Ann.§ 8.01-626
Memorandum to Committee Prepared by Monica Judkins

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
L. Steven Emmert, Esq.
Robert T. Mitchell, Jr., Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
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1

Proposed Revisions to Va. Code Ann.§ 8.01-626 (shown in italicized language).
§ 8.01-626. When a circuit court grants or refuses an injunction, the Supreme Court or Court of
Appeals may review it
When a circuit court enters an interlocutory or final order that: (i) grants an injunction; (ii)
refuses an injunction; or (iii) having granted an injunction, dissolves it or refuses to enlarge it, an
aggrieved party may, within fifteen days of the entry of the circuit court's order, present a
petition for review to the Supreme Court; however, if the issue concerning the injunction arose in
a case over which the Court of Appeals would have appellate jurisdiction under § 17.1-405 or §
17.1-406, the petition for review shall be initially presented to the Court of Appeals within
fifteen days of the entry of the circuit court's order. In either case, the aggrieved party shall
provide notice to the opposing party that such a petition for review has been filed. The opposing
party shall have fifteen days after the filing of the petition for review to submit its opposition,
unless the Supreme Court or Court ofAppeals decides that a shorter time for the filing of an
opposition is necessary, or that there are exceptional circumstances requiring the petition for
review to be resolved at the earliest possible time without the filing ofan opposition. The
petition for review shall be accompanied by copies of relevant papers filed in the circuit court,
including a transcript ofrelevant hearings, if available, and of the circuit court's order respecting
the injunction. The Supreme Court or Court ofAppeals may then take such action as is
appropriate under the circumstances of the case.

When the Court of Appeals has initially acted upon a petition for review of an order of a circuit
court respecting an injunction, a party aggrieved by such action may, within fifteen days of the
entry of the Court of Appeals' order, present a petition for review of that order to the Supreme
Court ifthe case would otherwise be appealable to the Supreme Court in accordance with§ 17.1410. The aggrieved party shall provide notice to the opposing party that such a petition for
review has been filed. The opposing party shall have fzfteen days after the filing of the petition
for review to submit its opposition unless the Supreme Court decides that a shorter time for filing
an opposition is necessary, or that there are exceptional circumstances requiring the petition for
review to be resolved at the earliest possible time without the filing of an opposition. The
petition for review shall be accompanied by a copy of the relevant papers filed in the circuit
court, a transcript of relevant hearings and the circuit court's order respecting the injunction, as
well as a copy of the order of the Court of Appeals ofwhich review is sought. The Supreme
Court may then take such action as is appropriate under the circumstances of the case.
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2

Pronosed Revisions to Va. Code Ann.

§

8.01-626 (shown in italicized language).

§ 8.01-626. When a circuit coutt grants or refuses ll11 injunction, justiee oftiJJ!. Supreme Court or
judge of Court of Appeals may review it~
Vi!TereiRH:1lm a circuit court enten an interlocutarv or final order that; (i) grants an injunction
(ii) refuses an injunction,; or (iii) having granted an injunction, dissolves i1, or refuses to
enlarge it, an aggrieved party may, within fifteen days of the entrv ofthe circuit court's order,
present a petition for review to ajustiee ofthe Supreme Court; however, if the issue concerning
the injunction arose in a case over which the Court of Appeals would have appellate jurisdiction
under § 17.1-405 or § 17.1-406, the petition for review shall be initially presented to a jHEige of
the Court of Appeals within fifteen days of the entrv of the circuit court's order. ln either case,
the awrieved party 5hnll provide notice to the opposing partv that such a petition for review
has been tiled. The opposjnr narty shall have fifteen rlavs after the fi/in!! qfthe petition for
review to submit its opposition. unle5S the Supreme Court or Court qfA pneafs decjrJes that a
shorter time for the filing ofan opposition js neceqarv. or that there are exceptional
cjrcumytances requiring the petition for review to he reyolyed at the earliest nosyjhle tbng
without du filinq ofan onnosition. The petition for review shall be accompanied by a~~of relevant papers filed in the J3l'OeeeEiiRgscircuit court, including t!Te origiRal
J*l)3€f5a transcript of relevant hearings. ifayailahle, and gfthe dJ:ruit court's order respecting
the injunction. The jHstiee erjHdge maySupreme Court or Court qfAppeals may dun take
such action t!Tereen as he eeRsidersi£ appropriate under the circumstances of the case.

Bf~

When a judge of the Comt of Appeals has initially acted upon a petition for review of an order
of a circuit court respecting an injunction, a party aggrieved by such action eftlle jHdge of the
Court efAJ3J3eals may, within fifteen days of the orE!er of the jHEige~ of the Court of Appeals,;,
anf.er_, present a petition for review ofS!tffithat order to ajHstiee of the Supreme Court if the case
would otherwise be appealable to the Supreme Court in accordance with§ 17.1-410. The
petitieAttggrjeved party shall nrovitle notice to the unpaying party that such a petition for
review has been Wed. The onposbzg partv 5hall have fifteen tfavs qfter the filing nfthe netition
for review to submit ity opposition unless the Supreme Court decides that a shorter time for
filinp an opposition is necessarv. or that dtere are exceptional cjrcum~tances reauiritzg the
netition for review W be resolved at the earliest possible time wjfltout dte filine a fan
opposition. The petition for review shall be accompanied by a copy of the J3FOeeediRgs
!eefererelevant papen Wed in the circuit court, iReluEiiRg tfle erigiRal fJatJersa transcrjnt of
relevant hearings and the circuit court's order respecting the injunction, Uflda5 well as a copy of
the order of the juE!ge oftfle Court of Appeals Jfflmgfwhich review is sought. The
~ may then take such action tllereon as fie eeRsiEiersi£ appropriate under the
circumstances of the case.
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TO:
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DATE:

FROM:

Monica L. Judkins

FILE:

June 14, 2013

Expedited Appellate Review of Injunctions
Background
By statute in Virginia, when a circuit court grants, refuses, dissolves, or modifies an
injunction, the aggrieved party can seek expedited review by presenting a petition to a justice of
the Supreme Court of Virginia within fifteen days after the date of the applicable order. 1 The
Court has ruled, however, that this unusual avenue of expedited review is not available if the
order dealing with an injunction is actually a final order 2 Instead, when the circuit court has
issued a final order dealing with an injunction, the aggrieved party must proceed through the
normal appellate process for final judgments. Parenthetically, the expedited review statute does
not explicitly provide the opposing party the right to be heard.
Given the lengthy appellate process and the detrimental effects that an injunction can
have on an aggrieved party, the Boyd-Graves Conference has been asked to consider whether
the expedited review procedures should be extended to final judgments involving injunctions as
well. The Conference will also consider whether Va. Code Ann. § 8.01-626 should be revised
to authorize the party opposing expedited review to submit papers explaining the grounds of its
opposition.
You have asked me to conduct a 50-state survey to determine how other states
approach expedited review of injunction orders.

State Appellate Procedures
In most states, a party seeking review of a preliminary or permanent injunction is not
afforded expedited review. Many states provide that an aggrieved party may file a motion with
the trial court to stay the injunction pending appeal, to dissolve or modify the injunction, or to
allow an interlocutory appeal from the order granting a preliminary injunction. But only five
states allow for expedited review.
In this memorandum, I briefly describe the procedures in those states that provide an
expedited review process similar to Virginia's. I have included what type of injunctions are
entitled to expedited review and whether the opposing party is authorized to file papers in
opposition. The majority of states do not grant expedited review and are grouped together
according to similarities in their review processes.

1

2

Va. Code Ann.§ 8.01-626 (2007 Rep!. Vol. & Cum. Supp. 2012).
See Omega Corp. v. Cobb, 222 Va. 875, 875, 292 S.E.2d 44,44 (1981).

Hunton & Williams LLP
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I.

States Providing Expedited Review.

Kentucky, Louisiana, Oklahoma, Texas, and Wyoming each have an expedited review
statute. Each state's statute, however, is unique.

A.

Kentucky.

Kentucky provides an interlocutory review process that is most similar to Virginia's. In
Kentucky, "[w]hen a circuit court by interlocutory order has granted, denied, modified, or
dissolved a temporary injunction, a party adversely affected may within 20 days after the entry
thereof move the Court of Appeals for relief from such order." 3 Additionally, "[i]f a movant will
suffer irreparable injury before the motion will be considered by a panel, the movant may
request emergency relief from a member of the Court which may be granted ex parte if
necessary." 4 If a party receives an adverse ruling from the Court of Appeals, the party "may
within five (5) days after the date on which such order was entered, move the Supreme Court to
vacate or modify it." 5 In essence this gives an aggrieved party two shots at expedited review.
Like Virginia, Kentucky only allows expedited review of preliminary injunctions. 6 Also like
the Virginia statute, the Kentucky Rules authorize the Court of Appeals and the Supreme Court
to grant expedited review.
The Kentucky Rule does not specify whether the opposing party may file papers in
opposition. It does, however, require an aggrieved party seeking ex parte relief to state in its
motion, "why it is impractical to notify opposing counsel so that they may appear, in person or by
phone, before the judge to whom the request for emergency relief is presented." 7 This indicates
that, generally, an opposing party has at least some opportunity to respond during the expedited
review process.

B.

Louisiana.

Louisiana only provides the enjoined party with the right to seek expedited review. "The
applicant for the injunction may appeal to the court of competent jurisdiction an order denying
the final injunction or denying an order of abatement," but expedited review is not available."
The enjoined party, however:
may appeal to the court of competent jurisdiction an order granting
a final injunction, but the appeal shall not stay the enforcement of
the injunctive relief or an order of abatement granted in the order.
Such appeal shall be perfected within five calendar days from the
rendition of the order and shall be made returnable to the
appropriate appellate court in not more than fifteen calendar days
from the rendition of the order. The appeal shall be heard with the
greatest possible expedition, giving the proceedings preference
over all matters except other matters of the same character. 9

3

4
5
6
7
8
9

Ky. Civil Rules 65.07(1 ).
/d. at 65.07(6).
/d. at 65.09(1).
/d. at 65.07.
/d. at 65.07(6).
La. Rev. Stat. Ann.§ 13:4713(F) (2012).
/d. (emphasis added).
-2-
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Louisiana's expedited review, process is, however, different from Virginia's. The Virginia
statute does not distinguish between temporary or permanent injunctions. Louisiana's
expedited review process, however, only applies to a "final injunction." In Louisiana, therefore,
expedited review is only available for permanent injunctions, while in Virginia such review is only
available for temporary injunctions.
While the Louisiana statute does not specifically state whether a party is allowed to file
papers opposing the appeal, there is no prohibition against it. Given the short period the
enjoined party has to bring the appeal, and the alacrity with which the court will hear it, the
opposing party must quickly file its opposition papers if it wants to be heard on appeal.

C.

Oklahoma.

The Oklahoma Statutes provide that a civil appeal must be taken within thirty days after
the order is filed. 10 Prior to June 4, 2013 the statutes provided both temporary and permanent
injunctions expedited review, stating that when an order:
[d]enies a temporary or permanent injunction, grants a temporary
or permanent injunction except where granted at an ex parte
hearing, or discharges, vacates, or modifies or refuses to
discharge, vacate, or modify a temporary or permanent injunction .
. . the party aggrieved thereby may appeal the order to the
Supreme Court without awaiting the final determination in said
cause, by filing the petition in error and the record on appeal with
the Supreme Court within thirty (30) days after the order .... 11
The provision required the same thirty day time period as the normal appellate process. It
allowed, however, appeals from a temporary or permanent injunction to proceed directly to the
Oklahoma Supreme Court. Civil appeals must usually be appealed to the Court of Civil
Appeals.
Earlier this month, however, the Oklahoma Supreme Court invalidated this code section.
The Court held that the legislation violated the "single-subject rule of Article 5, § 57 of the
Oklahoma Constitution," 12 and was, therefore, unconstitutional and void in its entirety. The
single-subject rule is an anti-logrolling mechanism that requires all provisions within a given bill
be germane to the bills subject. 13 Accordingly, the current status of expedited review for
injunctions in Oklahoma is unclear.

D.

Texas.

The Texas statute provides that a "person may appeal from an interlocutory order" which
"grants or refuses a temporary injunction or grants or overrules a motion to dissolve a temporary
injunction." 14 Appeals from interlocutory orders are considered to be accelerated appeals,
meaning that "notice of appeal must be filed within 20 days after the judgment or order is
signed." 15 The appellate process normally requires a notice of appeal "be filed within 30 days
10

Okla. Stat. tit. 12, § 990.2(A) (West 2013).
/d. at§ 993(A)(3), (8).
12
Douglas v. Cox Retirement Prop., Inc., No. 110270, 2013 WL 2407169, at *1 (Okla.
June 4, 2013).
13
/d. at 2.
14
Tex. Civ. Prac. & Rem. Code Ann. § 51.014(a)(4) (West 2012).
15
Tex. R. App. P. 26.1 (b), 28.1 (a).
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after the judgment is signed." 16 An appeal from a trial court order granting a preliminary
injunction is, therefore, characterized as an accelerated interlocutory appeal and it is given
expedited review.
The statute itself does not specify whether an opposing party can file opposition papers.
The review is simply an accelerated appeal, however, so the opposing party should be able to
file papers as the party would in any normal appeal. The Texas Court of Appeals has alluded to
this in accelerated appeal cases, noting when the opposing party did not file a brief in
opposition, 17 and recounting arguments contained in an opposing party brief. 18

E.

Wyoming.

The Wyoming statute allows a party to apply to either the court that granted the
injunction, or to the Wyoming Supreme Court, to vacate or modify an injunction order. When a
court grants an injunction:
a party may, before trial, apply to the court in which the action is
pending, or a judge thereof, or to the supreme court or a judge
thereof, to vacate or modify the same. The party applying for
vacation or modification shall give the adverse party reasonable
notice of the time and place for hearing the motion. The
application may be made upon the petition and affidavits upon
which the injunction was granted, or upon affidavits of the party
enjoined, with or without answer. 19
Like Virginia's expedited review process, allowing an aggrieved party to apply to the Wyoming
Supreme Court, or a single justice of the Court, to vacate or modify the injunction order,
amounts to an expedited review. If the application is granted, the party does not have to wait
through the lengthy appeals process in order to obtain relief.
The statute does not specifically state whether the opposing party is authorized to
submit opposition papers. The party seeking review, however, must give the opposing party
notice of the hearing, thereby giving it a chance to respond to the petition. The statute also
alludes to the possibility that the opposing party may file opposition papers, stating that the
enjoined party may petition for review with or without answer from the opposing party 20

16

/d. at 26.1.

17

See Compass Bank v. Barrera, No. 13-10-00529-CV, 2011 WL 743399, * _ n.5
(Tex. App. March 3, 2011).
18
See Pierce v. CRB Partners, LLC, No. 13-09-00411-CV, 2010 WL 1254534, at *5-6
(Tex. App. April1, 2010).
19
Wyo. Stat. Ann.§ 1-28-110 (West 2012).
20

/d.
-4-
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II.

States Not Providing Expedited Review.

Other states do not presently provide a process for expedited review of preliminary or
permanent injunctions. I have grouped together states with similar review processes and
provide a brief description of each.

A.

States Authorizing Review of Preliminary Injunctions.

Many states grant interlocutory review, as of matter of right, in cases where preliminary
injunctions have been entered. In these states a party seeking review may file an interlocutory
appeal prior to final judgment. Virginia-like expedited review, however, is not allowed. These
states include: Alabama; 21 Arizona; 22 California; 23 Delaware; 24 Florida; 25 lllinois; 26 lowa; 27
Kansas; 28 Maryland; 29 Massachusetts; 30 Missouri; 31 Nevada; 32 New Jersey; 33 New Mexico; 34
North Carolina; 35 Pennsylvania; 36 and South Carolina. 37
21

Alabama provides that a party may appeal from "any interlocutory order granting,
continuing, modifying, refusing, or dissolving an injunction, or refusing to dissolve or to modify
an injunction." Ala. R. App. P. 4(a)(1).
22
The Arizona statute provides that an aggrieved party may appeal an interlocutory
order "[g]ranting or dissolving an injunction, or refusing to grant or dissolve an injunction or
appointing a receiver." Ariz. Rev. Stat. Ann.§ 12-2101(5)(b) (2012).
23
In California, an aggrieved party may file an interlocutory appeal "[f]rom an order
granting or dissolving an injunction, or refusing to grant or dissolve an injunction." Cal. Civ.
Proc. Code § 904.1 (a)(6).
24
Delaware provides that when an appeal is taken "from an interlocutory or final
judgment granting, dissolving, or denying an injunction, the Court in its discretion may suspend,
modify, restore, or grant an injunction during the pendency of the appeal." Del. Ch. Ct. R. 62(c).
25
The Florida Court Rules provide review of non-final, including those orders that "grant,
continue, modify, deny, or dissolve injunctions, or refuse to modify or dissolve injunctions." Fla.
R. App. P. 9.130(a)(3)(B).
26
In Illinois, a party seeking review may appeal from an interlocutory order "granting,
modifying, refusing, dissolving, or refusing to dissolve or modify an injunction." Ill. Sup. Ct. R.
307(a)(1).
27
The Iowa Rules provide that, "[a]ny party aggrieved by an interlocutory ruling or order
of the district court may apply to the supreme court for permission to appeal in advance of final
judgment." Iowa R. App. P. 6.104(1)(A).
28
In Kansas, a party may appeal as a matter of right from "[a]n order that grants,
continues, modifies, refuses or dissolves an injunction." Kan. Stat. Ann. § 60-21 02(a)(2).
29
An aggrieved party may appeal from an interlocutory order "[g]ranting or dissolving an
injunction," "[r]efusing to dissolve an injunction," or "[r]efusing to grant an injunction." Md. Code
Ann., Cts. & Jud. Proc. § 12-303(3)(i), (ii), (iii) (West 2012).
30
The Massachusetts statute authorizes a party aggrieved by an interlocutory order
"granting, continuing, modifying, refusing or dissolving a preliminary injunction, or refusing to
dissolve a preliminary injunction" to appeal to the appeals court or the supreme judicial court.
Mass. Gen. Laws ch. 231, § 118 (West 2013).
31
An aggrieved party may appeal from any "[o]rder refusing to revoke, modify, or change
an interlocutory order appointing a receiver or receivers, or dissolving an injunction." Mo. Rev.
Stat.§ 512.020(2) (West 2013).
32
An enjoined party may appeal from "[a]n order granting or refusing to grant an
injunction or dissolving or refusing to dissolve an injunction." Nev. R. App. P. 3A(b)(3).
33
Interlocutory appeals "may be taken to the Appellate Division as of right" or" may be
taken to the Supreme Court by its leave from interlocutory orders ... [o]f the Appellate Division
when necessary to prevent irreparable injury." N.J. Ct. R. 2:2-2(b), 2:2-3(a).
-5-
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Each state provides a specific time for an aggrieved party to file for interlocutory review.
These periods vary by state, but each requires that the party seeking review file a notice of
appeal and notify the opposing party. Since an aggrieved party may petition for interlocutory
review as of right, a party seeking to maintain the injunction granted below will be able to file
papers stating why the injunction should be sustained, but will not be able to attack the review
itself.

B.

States Granting Interlocutory Review by Court Permission.

The few states that do not allow interlocutory review of preliminary injunction orders as
of right do permit interlocutory review upon permission from the trial court or the court of
appeals. Depending on the state, the party seeking review may petition the trial court that
granted the injunction order, or the court of appeals, for permission to appeal. Some states
require an aggrieved party to petition both courts, and for both courts to agree to grant the
appeal. Other states only require one court to grant permission. The states that provide
interlocutory review, by permission, of preliminary injunction orders are: Mississippi; 38 New
Hampshire; 39 New York; 40 Tennessee; 41 Utah; 42 and Vermont. 43 If the court does not grant

34

A party seeking review of an interlocutory preliminary injunction order may within
fifteen days "file with the clerk of the supreme court or court of appeals an application for an
order allowing an appeal, accompanied by a copy of the interlocutory order or decision." N.M.
Stat. Ann.§ 39-3-4(8) (West 2012).
35
The North Carolina Court of Appeals and Supreme Court are authorized by statute to
"review any intermediate order involving the merits and necessarily affecting the judgment."
N.C. Gen. Stat. Ann.§ 1-278 (West 2012).
36
An aggrieved party may appeal as of right from "[a]n order that grants or denies,
modifies or refuses to modify, continues or refuses to continue, or dissolves or refuses to
dissolve an injunction." Pa.R.A.P. 311 (a)(4).
37
A party may appeal from an interlocutory order "granting, continuing, modifying, or
refusing an injunction." S.C. Code Ann.§ 14-3-330(4) (2011).
38
In Mississippi, a party seeking review of a preliminary injunction may petition for
permission to appeal an interlocutory order when appellate resolution will "[p]rotect a party from
substantial and irreparable injury." Miss. R. App. P. 5(a)(2).
39
A party seeking review may appeal an interlocutory order granting an injunction but
"[t]he supreme court may, in its discretion, decline to accept" an interlocutory appeal from the
trial court. N.H. Sup. Ct. R. 7(8), 8(1).
40
The enjoined party must file a motion for permission to appeal with the Supreme
Court's Appellate Division and an application for appeal with the Court of Appeals. See N.Y.
C.P.L.R. 5516, 5602 (Consol. 2013).
41
To appeal a preliminary injunction granted by interlocutory order, the aggrieved party
must apply to the trial court and the Court of Appeals for permission to appeal. Tenn. R. App.
P. 9(a). "The party seeking an appeal must file and serve a motion requesting such relief within
30 days after the date of entry of the order appealed from," and review is subject to the trial and
appellate court's discretion. /d. at 9(a), (b).
42
The party seeking review must apply for permission to appeal if the injunction is
granted by an interlocutory order, or is entitled to an appeal if the injunction is granted as a final
judgment. Utah R. App. P. 3(a), 5(a).
43
In Vermont, a discretionary appeal may be available with permission. Vt. R. App. P. 6.
A party seeking review of an interlocutory order granting an injunction may move for permission
to appeal. If the appeal is denied, "the moving party may, within 10 days after entry of the order
of denial, file the motion in the Supreme Court." /d. at 5(b)(1), (7).
-6-
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permission for the appeal, the party seeking review must wait to appeal from an adverse final
judgment.

C.

States Granting Expedited Review to Specific Causes of Action.

Several states have enumerated specific causes of action that are entitled to expedited
review. These causes of action normally reflect, and promote, important public policies of state,
such as in the cases of domestic violence or in child custody cases. States which provide an
avenue for expedited review in these instances are: Alaska;44 Connecticut; 45 the District of
Columbia; 46 ldaho; 47 lndiana; 48 lowa; 49 Kansas; 50 North Dakota; 51 and Ohio-'2 Iowa and Kansas
provide interlocutory review to preliminary injunction orders and also specify which causes of
action are entitled to expedited review. In those states which do not grant injunction orders
interlocutory review, injunction appeals must complete the "more arduous task of satisfying the
final judgment criteria." 53

44

The Alaska Court Rules provide that expedited review is only available for extradition
appeals, peremptory challenge appeals, election redistricting cases, child custody final
judgments, adoption decrees, child-in-need-of-aid proceedings, domestic violence injunctions,
and from final judgments concerning minor guardianship. See Alaska R. App. P. 216(a)(1)-(2),
216.5(a}, 218(a).
45
Connecticut provides that statutorily decreed prejudgment remedies get expedited
review. Prejudgment remedies "are immediately appealable because they are statutorily
decreed to be final judgments for purposes of appeal." R.I. Hosp. Trust Nat'/ Bank v. Trust, 592
A.2d 417, 419 (Conn. App. Ct. 1991). The Connecticut Appellate Court determined that a
preliminary injunction is not a prejudgment remedy and, therefore, does not qualify for expedited
review. /d. at 418.
46
The District of Columbia does allow expedited appeals for "government appeals from
pre-trial orders ... and appeals from orders of the Family Court either terminating parental
rights or granting or denying petitions for adoption." D.C. Ct. App. R. 5(c)(1}(A}.
47
The Idaho Appellate Rules provide expedited appellate review only in specific
instances, namely, child custody cases and orders of the district court denying a minor's petition
for judicial bypass of parental consent. See Idaho App. R. 12.2, 44.1.
48
The Indiana Court of Appeals only "shall give expedited consideration to interlocutory
appeals and appeals involving issues of child custody, support, visitation, adoption, paternity,
determination that a child is in need of services, termination of parental rights, and all other
appeals entitled to priority by rule or statute." Ind. R. App. P. 21 (A).
49
The only causes of action authorized for expedited appeal in Iowa are: child custody,
adoption, child-in-need-of-assistance or termination-of-parental-rights, criminal proceedings in
which an appeal is taken from a judgment and sentence entered upon a guilty plea or from the
sentence only, juvenile proceedings affecting child placement, lawyer disciplinary matters,
involuntary mental health commitments, involuntary substance abuse commitments, or certified
questions. Iowa R. App. P. 6.902(1).
50
In Kansas, the only expedited appeals permitted are parental consent waivers and
death penalty cases. Kan. Sup. Ct. R. 10.01, 10.02.
51
The North Dakota Court Rules provide that only appeals from orders terminating
parental rights are entitled to expedited review. See N.D. R. App. P 2.2(a).
52
The Ohio Court of Appeals and Supreme Court only give expedited review to abortionrelated appeals from juvenile court, adoption and parental rights appeals, and dependent,
abused, neglected, unruly, or delinquent child appeals. Ohio R. App. P. 11.2(8), (C), (D).
53
R.I. Hosp. Trust Nat'/ Bank, 592 A.2d at 419 (discussing how it is more advantageous
to an enjoined party for an injunction to be given "automatic appealability" then to go through the
appellate process).
-7-
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D.

States Giving Preference to Injunction Appeals.

Some states that do not authorize expedited review or interlocutory review of injunction
orders do authorize courts to give injunction appeals precedence when setting them for hearing.
Hawaii 54 and Maine 5 5 have broad statutes authorizing a court to suspend court rules when a
specific cause of action warrants hearing preference or expedited review. The appellate courts
are not limited to any causes of action, and may suspend the court rules for good cause or to
expedite review. Michigan," 6 Nebraska, 57 and Rhode lsland 58 have more limited statutes which
specifically grant injunction appeals hearing preference over other causes of action.
Both of these approaches require the party seeking review to proceed through the
normal appellate process. Hawaii and Maine authorize a court to determine which causes of
action are entitled to preferential review, while Michigan, Nebraska, and Rhode Island
specifically grant injunction appeals preferential review.

E.

States in Which Injunctions are Subject to the Normal Appellate Process.

Several states do not provide preliminary or permanent injunctions with any special
review processes. Instead, injunction appeals must proceed through the normal, lengthy
appeals process. If the states listed above in Section 8 do not grant permission for appeal, they
fall into this category, along with: Arkansas; 59 Colorado; 60 Georgia; 61 Montana; 62 Oregon; 63

54

The Hawaii Court Rules provide that "[i]n the interest of expediting a decision, or for
other good cause" the appellate courts "may suspend the requirements or provisions of any of
these rules in a particular case on application of a party or on its own motion and may order
proceedings in accordance with its direction." Haw. R. App. P. 2.
55
The Maine Court Rules provide that "[i]n the interest of expediting decision upon any
matter, or for other good cause shown, the Law Court may modify or suspend any of the
requirements or provisions of these Rules." Me. R. App. P. 2(b)(3), 14(c).
56
The Michigan Appellate Rules state that the appellate court session calendars are
determined by case filing date, "except that precedence shall be given to: (1) interlocutory
criminal appeals; (2) child custody cases; (3) interlocutory appeals from the grant of a
preliminary injunction." Mich. Ct. R. 7.213(C)(1)-(3).
57
In Nebraska, an injunction may be "advanced by the Court of Appeals or Supreme
Court for hearing" in certain circumstances. Neb. Rev. Stat. Ann.§ 25-1920 (West 2011).
58
In Rhode Island, whenever the superior court grants or continues an injunction, "an
appeal may be taken from such order or judgment to the supreme court in like manner as from a
final judgment, and the appeal shall take precedence in the supreme court." R.I. Gen. Laws
Ann. § 9-24-7 (West 2011 ).
59
In Arkansas, "[a]ll injunctions granted before final judgment shall be subject to the
further order of the court." Ark. Code. Ann.§ 16-113-402 (West 2012).
60
The aggrieved party must appeal "[a]n order granting or denying a temporary
injunction" through the state appellate process. Colo. App. R. 1(a)(3).
61
The Georgia statute provides that "[a]ll judgments or orders granting or refusing
applications for receivers or for interlocutory or final injunctions" must be appealed through the
normal appellate process. Ga. Code Ann.§ 5-6-34(a)(4) (West 2011).
62
A party may appeal an injunction, but must proceed through the normal appellate
process, which requires the appeal be filed "within 30 days from the date of entry of the
judgment or order from which the appeal is taken." Mont. Code. Ann.§ 25-21-4(5)(a)(i) (West
2012).
63
Injunction orders must proceed through the normal appellate process provided for all
civil appeals in Oregon. This requires that the party seeking review file a notice of appeal
-8-

Boyd Graves 2014 -- 220

South Dakota; 64 Washington; 65 West Virginia; 66 and Wisconsin.s 7 While each state's appellate
processes vary slightly with regard to when notice of appeal must be filed, each state requires
the aggrieved party to follow the normal appellate process in order to appeal an injunction.
Conclusion
The majority of states do not provide any right to seek an expedited review of
interlocutory or final judgment orders. Those few states that do provide expedited review differ
over whether expedited review applies to interlocutory injunctions, final judgment injunctions, or
both. States may treat injunctions differently based on a perception that an enjoined party faces
greater hardship if a preliminary injunction is unjustly granted and unnecessarily enjoins a party
prior to a judgment on the merits.
Currently, Virginia only allows expedited review for interlocutory injunctions. Permanent
injunctions contained in final judgments are required to proceed through the normal, lengthy
appellate process. This can only be changed by statute. If it is appropriate to give injunctions
expedited appellate review at all, this expedited review ought, logically, to applyto both
interlocutory and final injunction orders since both may detrimentally effect an enjoined party.
Additionally, Virginia would not be the first state to provide expedited review procedures for
injunctions contained in final orders. Louisiana and Oklahoma already provide for such review.
As far as I have been able to determine, there is no statute that expressly provides
whether an opposing party can file papers in opposition. The courts and statutes in some
states, however, have alluded to opposition papers and have affirmed their use. If a party has
prevailed below and received an injunction in its favor, the party should have the opportunity to
be heard on review since it may face detrimental hardship if the reviewing court modifies or
vacates the injunction. If the aggrieved party had to proceed through the normal appellate
process to seek relief the opposing party would have the opportunity to file opposition papers.
The opposing party should be afforded the same opportunity under the expedited review
process that it would be afforded under the normal appellate process.

"within 30 days after the judgment appealed from is entered in the register." Or. Rev. Stat. Ann.
§ 19.255(1) (West 2012).
64
The party seeking an injunction's review must proceed through the appellate process
requiring an appeal "be taken within thirty days after the judgment or order shall be signed,
attested, filed and written notice of entry thereof shall have been given to the adverse party."
S.D. Codified Laws Ann.§ 15-26A-6 (2011).
65
An aggrieved party may appeal a "final judgment entered in any action or proceeding."
Wash. R. App. P. 2.2(a)(1). In Washington, a permanent injunction is a final judgment for
purposes of appeal, and a temporary injunction, where there is no finding of insolvency, is
reviewable only on appeal from final judgment. See Greyhound Lines, Inc. v. Tacoma, 81
Wash.2d 525, 527, 503 P.2d 117, 118 (1972).
66
A party seeking review "may appeal to the supreme court of appeals from a final
judgment of any circuit court or from an order of any circuit court constituting a final judgment."
W.Va. Code Ann.§ 58-5-1 (West 2012).
67
Wisconsin requires that appeals from preliminary and permanent injunctions proceed
through the normal appellate process pursuant to the Wisconsin Rules of Appellate Procedure.
-9Boyd Graves 2014 -- 221
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Sayers, Stephen
From:
Sent:
To:
Subject:

Sayers, Stephen
Tuesday, June 10, 2014 11:31 AM
george.somervilee@troutmansanders.com
FW: Proposed Revisions to V. Code Ann. Section 8.01-626

From: Sayers, Stephen
Sent: Friday, January 03, 2014 4:06PM
To: L. Steven Emmert; Palmore, JeffreyS.; Everett A. Martin; friedman@woodsrogers.com;
donna.rostant@jonesrostant.com; jblank@mcguirewoods.com; rmitchell@hallmonahan.com;
prucker@sandsanderson.com
Subject: Proposed Revisions to V. Code Ann. Section 8.01-626
Members of the Committee,
This is the gift that keeps on giving. Apparently, the Chief Justice ofthe Supreme Court of Virginia has contacted
Jeff Palmore, legislative liaison for the Boyd-Graves Conference, and expressed some discomfort with the
recommendations we have made, and which were overwhelmingly approved by the Conference at its last session. She is
concerned that the statutory modifications we have recommended would give a party, potentially, "two bites at the
apple" and, according to what Jeff said, she is not in favor of the proposal we have made, as currently formulated. She
told Jeff that she is amenable to a new approach which would give expedited consideration to all cases involving
injunctions. You may recall that this is the approach taken in Texas, which is, currently, the only State to follow this route
of granting expedited treatment to all cases involving injunctions. The Chief Justice has indicated that she is prepared to
meet with all or some members of the Committee in Richmond to discuss these issues further. Jeff has also told us that
the chances of legislative success this session of the General Assembly would appear to be slender if the current
recommendation proceeds, so, bowing to reality, we may have to consider withdrawing the current proposed statutory
amendment from consideration this next session, and meeting with the Chief Justice to see whether a more
comprehensive revision to the expedited review statute is feasible, advisable and practicable. Is everyone available for a
brief conference call with Jeff early next week (preferably Monday) to discuss these developments?
Stephen M. Sayers.

rom: L. Steven Emmert [mailto:lsemmert@sykesbourdon.com]
Sent: Friday, January 03, 2014 2:30 PM
To: Sayers, Stephen; Palmore, Jeffrey S.
Cc: Everett A. Martin; friedman@woodsroqers.com; donna.rostant@jonesrostant.com; jblank@mcquirewoods.com;
rmitchell@hallmonahan.com; prucker@sandsanderson.com
Subject: RE: DRAFT Talking Points for Boyd-Graves Legislation

Jeff, if I can help you with this, please let me know.
Steve

Sc:nl !i·orn my Verimn \Virek:ss cl-Ci LIE smmlphone

-------- Original message -------From: "Sayers, Stephen"
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Date:Ol/03/2014 2:26PM (GMT-05:00)
To: "Palmore, JeffreyS."
Cc: "Everett A. Martin" ,lsemmert@sykesbourdon.com,friedman@woodsrogers.com,"Donna Rostant
(donna.rostant@jonesrostant.com)" ,"Blank, Jonathan T. (jblank@mcguirewoods.com)"
,rmitchell@hallmonahan.com,prucker@sandsanderson.com
Subject: RE: DRAFT Talking Points for Boyd-Graves Legislation
The expedited review statute, Section 8.01-626, does not draw a distinction betw·een temporary or permanent
injunctions, and it does not differentiate between injunctions contained in interlocutory or final orders. In
Omega Corp., however, the Supreme Court ruled that the expedited review process allowed by Section 8.Cll626 does not apply to injunctions that are contained in final orders, as opposed to interlocutory orders. As a
result, a party burdened with an injunction, or denied injunctive relieL in a final order will have to endure the
delays built in to the normal appellate review process, while a party similarly burdened, but by an interlocutory
order rather than a final order, has the right to seek expedited review under the statute. ·rhis seemed, to our
Committee, to be both illogical and potentially unfair. Our Committee recommended changes to the statute to
make the extraordinary, expedited review process applicable to all injunction orders, not just to interlocutory
orders, and we recommended some modernization ofthe more obsolescent parts of the statute. I vvill update the
talking points and get them to you by Monday, if that's acceptable.

From: Palmore, JeffreyS. [mailto:JPalmore@ReedSmith.com]
Sent: Thursday, January 02, 2014 5:52PM
To: Sayers, Stephen
Subject: DRAFT Talking Points for Boyd-Graves Legislation

Stephen,

Please find attached draft talking points for the Boyd Graves legislation to allow for petitions-for-review of
permanent injunctions.

Please let me know what edits or thoughts you have, preferably by Tuesday, January
to the patron.

i\ so that I can distribute

I don't have email addresses for your committee members, but feel free to forward this to them for comment.

Thank you,

Jeff
2
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Jeff Palmore
804-344-3403
jpalmore@reedsmith.com

Reed Smith

LLP
Riverfront Plaza- West Tower
901 East Byrd Street
Suite 1700
Richmond, Virginia 23219
Cell804-514-4212
Fax 804-344-341 0

***

This E-mail, along with any attachments, is considered confidential and may well be legally privileged. If you have
received it in error, you are on notice of its status. Please notify us immediately by reply e-mail and then delete this
message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other
person. Thank you for your cooperation.

To ensure compliance with Treasury Department regulations, we inform you that, unless otherwise indicated in writing,
any U.S. Federal tax advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (1) avoiding penalties under the Internal Revenue Code or applicable state
and local provisions or (2) promoting, marketing or recommending to another party any tax-related matters addressed
herein.
Disclaimer Version RS.US.20.1 0.00

3
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MEMORANDUM
TO:

Frank K. Friedman, Esq.

DATE:

July 30, 2014

FROM:

Stephen M. Sayers

FILE:

99997.032523

Your E-Mail Yesterday
Thank you once again for your thoughtful comments. As we are now approaching this
issue from the perspective of potential Rules changes, rather than through a statutory
amendment, we have to take into account the "single justice" review régime currently set out in
Va. Code. Ann. § 8.01-626 (2007 Repl. Vol. & Cum. Supp. 2014). The statutory amendment
that we had proposed provided for expedited review by a panel of three Justices of the Supreme
Court of Virginia, or three Judges of the Court of Appeals. Since a statutory amendment is now
no longer on the table, the wording of the proposed Rules addresses the "single Justice"
provision by stating that, ordinarily, except under exceptional circumstances, petitions for
expedited review will be considered by a panel of three Justices or Judges. This preserves all
options for the Court.
I have amended subsection (2) of the Rules, to specify that there will be no "tag along"
expedited review of those portions of final orders that do not deal with injunctive relief.
I have deleted the "right" language on subsection (3) of both Rules, as you have
suggested, and included a provision that authorizes the Court to shorten the five-day time limit
for a response.
Section 8.01-626 does not actually address bond issues. That subject is covered by Va.
Code Ann. § 8.01-631. Given that there are two separate statutes dealing with separate issues,
I thought it best to limit the proposed Rule changes to requests for expedited review, and not to
address bond issues because these are covered by other statutes. I still believe that making
the Rules changes as simple as possible, and not complicating them with extraneous matters
addressed in other statutory provisions, is the most prudent course, and the course most likely
to be approved by Justice Millette. If you, or other members of the Committee are of a different
view, however, we'll add a provision authorizing the Supreme Court of Virginia, or the Court of
Appeals, to modify any bond ordered by the lower court, or make its own decision regarding the
amount of a bond in the event that refusals of injunctions, or refusals to enlarge injunctions, are
reversed by the Supreme Court or by the Court of Appeals, thus necessitating the filing of a
bond, or an increase in bond amount.
S.M.S.
cc:

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
Robert T. Mitchell, Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
George A. Somerville, Esq.

Hunton & Williams LLP
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Proposed Rule 5:21A
This Rule shall govern the Court's consideration of the expedited review procedure
established in § 8.01-626 of the Code of Virginia.
(1)

Except in exceptional circumstances, requests for expedited review of injunction
orders shall ordinarily be considered by a panel of three Justices.

(2)

When a lower court (1) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court regardless of whether the lower
court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, only that part of the final order that actually
addresses injunctive relief may be considered by this Court on an expedited basis,
and all other issues shall be governed by the normal rules and timetables that
apply to appeals.

(3)

Except in exceptional circumstances, the non-requesting party or parties shall file
a response to a request for expedited review of an injunction order within 5 days,
or whatever shorter period this Court may prescribe, after the party requesting
expedited review has filed its request, and supporting materials, with this Court.

(4)

Accurate copies of the relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate to this Court that the copies are accurate copies of the
original papers filed in the lower court.
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Proposed Rule 5A:38: Expedited Review of Injunction Orders
This Rule shall govern the Court's consideration of the expedited review procedure
established in § 8.01-626 of the Code of Virginia.
(1)

Except in exceptional circumstances, requests for expedited review of injunction
orders shall ordinarily be considered by a panel of three Judges.

(2)

When a lower court (1) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court regardless of whether the lower
court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, only that part of the final order that actually
addresses injunctive relief may be considered by this Court on an expedited basis,
and all other issues shall be governed by the normal rules and timetables that
apply to appeals.

(3)

Except in exceptional circumstances, the non-requesting party or parties shall
have the right to file a response to a request for expedited review of an injunction
order within 5 days after the party requesting expedited review has filed its
request, and supporting materials, with this Court.

(4)

Accurate copies of the relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate to this Court that the copies are accurate copies of the
original papers filed in the lower court.
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MEMORANDUM
TO:

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
Robert T. Mitchell, Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
George A. Somerville, Esq.
Frank K. Friedman, Esq.

DATE:

August 20, 2014

FROM:

Stephen M. Sayers

FILE:

99997.032523

Proposed Rule Changes for Expedited Review of Injunction Orders
Justice Millette called me today to let me know that there is broad support for the new
proposed Rule dealing with expedited review of injunctions.
The unanimous view of the Court is that a statutory change is not advisable, and the
Court is concerned with what the Generally Assembly may do if such a change is proposed.
The Court's view is that a Rule change is the way to go.
Justice Millette told me that the Court wanted to change sub-Paragraph (1) of proposed
Rule 5:21A, to read as follows: "Except in exceptional circumstances, requests for expedited
review of injunction orders may be referred by a single Justice of this Court to a panel of three
Justices." No problems are presented by this amendment.
The more interesting wrinkle raised by Justice Millette was connected with the meat of
the new proposed Rule, which is sub-Paragraph (2). The Court was concerned about party
alignment issues, and various members of the Court express some discomfort with how the
party actually seeking expedited review is to be treated by the Court; in other words, whether
the party is an Appellant or an Appellee. A party affected by an injunction may not actually be
an Appellant, but be more in the position of an Appellee. If the Court acts on the injunction,
questions may arise as to what the status of the case is after that. It may be that, once the part
of the Final Order dealing with an injunction is ruled upon, neither party has any incentive to
continue with the case. Alternatively, the party that seeks expedited review of an injunction
order may not be pursuing an appeal, and the Court was somewhat uncomfortable about the
case being left in "limbo" if such a situation presents itself.
I wanted to raise this issue with you and invite your individual views, and ask us,
collectively, to consider whether this really is a problem.

S.M.S.

Hunton & Williams LLP
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EXHIBIT 3
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HUNTON
WilliAMS

HUNTON & WILLIAMS LLP
1751 PINNACLE DRIVE
SUITE 1700
MCLEAN, VIRGINIA 22102

TEL 703 • 714 • 7400
FAX 703 • 714 • 7410

STEPHEN M. SAYERS
DIRECT DIAL: 703 • 714 • 743o
EMAIL: ssayers@hunton.com

June 11, 2014

The Honorable LeRoy F. Millette, Jr.
SUPREME COURT OF VIRGINIA

P.O. Box 1315
100 North Ninth Street
Richmond, VA 23219-1315

Boyd Graves Study Committee Concerning Potential Revisions to
Va. Code Ann.§ 8.01-626 and Rule 5:17(A) of the Supreme Court of Virginia
Dear .Justice Millette:
I am the Chairman of a Committee appointed by the Boyd-Graves Conference to study
potential revisions to Va. Code Ann.§ 8.01-626 (2007 Repl. Vol. & 2013 Cum. Supp.) and
Rule 5: 17(A) of the Supreme Court of Virginia. In his letter to me, dated May 21, 2014, the
Conference Chair, L. Steven Emmert, Esq., informed me that Your Honor has been assigned
as the representative of the Supreme Court of Virginia to work with our Committee. I would
like to welcome you on board this assignment, and inquire when you may be available to meet
with members of the Committee. We are available to meet either at your otTices in
Richmond, or in Prince William County, if that would be more convenient for you. I would
appreciate your informing me of the preferred venue, and if you could give a range of
available dates. I will then arrange for the Committee, as a body, or through select members,
to meet with you on one of those dates.
Very Truly Yours,

S~ej>~vn If) s~
Stephen M. Sayers
SMS:clb

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES
McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASIIINGI'ON
www.hunton.com
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HUNTON
WILLIAMS
The Honorable LeRoy Francis Millette, Jr.
June 11,2014
Page 2
cc:

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
Robert T. Mitchell, Jr., Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
George Summerville, Esq.
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HUNTON

HUNTON & WILLIAMS LLP
1751 PINNACLE DRIVE
SUITE 1700
MCLEAN, VIRGINIA 22102

WILLIAMS

TEL 703 • 714 • 7400
FAX 703 • 714 • 7410

STEPHEN M. SAYERS
DIRECT DIAL: 703 • 714 • 7436
EMAIL: ssayers@hunton.com

June 24, 2014
BY UPS OVERNIGHT COURIER

The Honorable LeRoy F. Millette, Jr.
SUPREME COURT OF VIRGINIA

P.O. Box 1315
100 North Ninth Street
Richmond, VA 23219-1315
Boyd Graves Study Committee Concerning Potential Revisions to
Va. Code Ann.§ 8.01-626 and Rule 5:17(A) of the Supreme Court of Virginia

Dear Justice Millette:
Thank you for your call last Friday. I am confirming that we have an appointment
with you, at the Supreme Court of Virginia building in Richmond, for 1:00pm on Friday, July
18, 2014. I am enclosing copies of the pertinent materials relating to our Committee's Report
to the last session of the Boyd-Graves Conference, along with emails explaining the most
recent reactions to the Committee's Report.
Very Truly Yours,

cc:

The Honorable Everett A. Martin, Jr.
Jonathan T. Blank, Esq.
Robert T. Mitchell, Jr., Esq.
Donna M. Rostant, Esq.
M. Pierce Rucker, II, Esq.
George Somerville, Esq.
Frank K. Friedman, Esq.

ATLANTA AUSTIN BANGKOK BEIJING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES
McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON
www.hunton.com
Boyd Graves
2014 -- 233

From: LFMillette@courts.state.va.us [mailto:LFMillette@courts.state.va.us]
Sent: Thursday, September 11, 2014 8:29 AM
To: Sayers, Stephen
Cc: VBreeden@courts.state.va.us
Subject: RE: Boyd-Graves Conference: Proposed new Rules Rule 5:21A and 5A:38.

Mr. Sayers,
I am just in the process of writing to tell you that the Court discussed the proposed revisions yesterday and has approved
the revisions that you sent me with two minor additional revisions. My administrative assistant is scanning the revisions
and will send them to you momentarily. As I mention in my longer email to you that will be included with the revisions, I
am in court hearing arguments all week, but will be happy to talk with you if I have the opportunity. The bottom line is that
the Court supports the Committee's proposed revisions with the two minor revisions that you will receive shortly.
Justice LeRoy F. Millette, Jr.
4804 Courthouse Street, Suite 4A
Williamsburg, Virginia 23188
757-253-4080
"Sayers, Stephen" ---09/11/2014 08:13:01 AM---Justice Millette,
proposed Rule changes tha

Has the Court expressed any views on the

From: "Sayers, Stephen" <ssayers@hunton.com>
To: "lfmillette@courts.state.va.us" <lfmillette@courts.state.va.us>
Cc: "prucker@sandsanderson.com" <prucker@sandsanderson.com>, "friedman@woodsrogers.com" <friedman@woodsrogers.com>,
"george.somerville@troutmansanders.com" <george.somerville@troutmansanders.com>, "Blank, Jonathan T. (jblank@mcguirewoods.com)"
<jblank@mcguirewoods.com>, "Donna Rostant (donna.rostant@jonesrostant.com)" <donna.rostant@jonesrostant.com>, "rmitchell@hallmonahan.com"
<rmitchell@hallmonahan.com>
Date: 09/11/2014 08:13 AM
Subject: RE: Boyd-Graves Conference: Proposed new Rules Rule 5:21A and 5A:38.

Justice Millette,
Has the Court expressed any views on the proposed Rule changes that I forwarded to you on August 28? I hate to bother
you again on this, but our Committee’s report is due on September 15.
Stephen M. Sayers.
From: Sayers, Stephen
Sent: Thursday, August 28, 2014 9:58 AM
To: lfmillette@courts.state.va.us
Subject: Fwd: Boyd-Graves_ DRAFT - Rule 5_21A and Rule 5A_38.DOCX
Your Honor,
1
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I got an "undeliverable" message at the e‐mail address so I am re‐sending to this address.
Stephen M. Sayers.
From: "Sayers, Stephen" <ssayers@hunton.com>
Date: August 28, 2014 9:44:38 AM EDT
To: "lmillette@courts.state.va.us" <lmillette@courts.state.va.us>
Cc: "prucker@sandsanderson.com" <prucker@sandsanderson.com>, "friedman@woodsrogers.com"
<friedman@woodsrogers.com>, "george.somerville@troutmansanders.com" <george.somerville@troutmansanders.com>,
"Jonathan T. Blank" <jblank@mcguirewoods.com>, Donna Rostant <donna.rostant@jonesrostant.com>,
"rmitchell@hallmonahan.com" <rmitchell@hallmonahan.com>
Subject: Fwd: Boyd‐Graves_ DRAFT ‐ Rule 5_21A and Rule 5A_38.DOCX
Justice Millette,
Here is a revised version of the Rule changes we have been discussing concerning the expedited review procedures for
injunctions. Our Committee has approved these changes and I hope that they satisfactorily address the concerns that you
and your colleagues expressed in connection with the earlier draft.
Stephen M. Sayers.
Sent from my iPad
Begin forwarded message:
From: "Baroody, Cindy" <cbaroody@hunton.com>
Date: August 28, 2014 8:07:18 AM EDT
To: "Sayers, Stephen" <ssayers@hunton.com>
Subject: Boyd‐Graves_ DRAFT ‐ Rule 5_21A and Rule 5A_38.DOCX
Here is the most recent version of the Rules. I will send you Justice Millette’s email in just a minute. The one that
I had for him kept bouncing back, so I need to see if I can find a more recent email.
I am out of the office today for an appointment and won’t have access to email for the majority of the
morning. Dan is available to help you if you need anything.
Thanks!
Cindy

2
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From: Sayers, Stephen
Sent: Thursday, September 11, 2014 8:58 AM
To: prucker@sandsanderson.com; friedman@woodsrogers.com; george.somerville@troutmansanders.com; 'Everett A.
Martin'; Blank, Jonathan T. (jblank@mcguirewoods.com); Donna Rostant (donna.rostant@jonesrostant.com);
rmitchell@hallmonahan.com
Subject: FW: Proposed Rules 5:21A & 5A:38

Here are the Court’s two proposed amendments to the language we proposed.
From: VBreeden@courts.state.va.us [mailto:VBreeden@courts.state.va.us]
Sent: Thursday, September 11, 2014 8:50 AM
To: Sayers, Stephen
Subject: Proposed Rules 5:21A & 5A:38

Mr. Sayers,
I have attached your "track-changes" revisions to the proposed rules with two additional minor revisions to each Rule.
In Rule 5:21A, under (2), at line 3, "of" should be deleted and under (3), at line 5, the word "shorter" should be deleted.
The same revisions would apply to Rule 5A:38 under (2) at line 3 and under (3) at line 5.
Other than those minor revisions, the Court has approved the proposed new Rules.
I am in Richmond all week hearing arguments, but will try to contact you by telephone if I have an opportunity.

Justice Millette

(See attached file: Boyd Graves Proposed Rules 521A and 5A38.pdf)
Valerie L. Breeden
Chambers of the Honorable LeRoy F. Millette, Jr.
Justice, Supreme Court of Virginia
757-253-4080

1
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Proposed Rule 5:21A
This Rule shall govern the Court's consideration of the expedited review procedure
established in§ 8.01-626 of the Code ofVirginia.

(I)

Except in exceptional circumstances, requests for expedited review of injunction
orders shall ordinarily be eonsidered by may be referred by a single Justice of this
Court to a panel of three Justices.

(2)

When a lower court_;_ (I) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court regardless //whether the lower
court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, a petition for review under Code§ 8.01-626
must address only that part of the final order that actually governs addresses
injunctive relief. All other issues shall be governed by the normal rules and
timetables that apply to appeals. If both a petition for review under Code § 8.01626 and a notice of appeal and petition for appeal are filed under Rules 5:9 or
5: 14 and 5: 17... are filed to challenge the same final order, the (;Qlerk of this Court
will assign separate docket numbers to the two proceedings.

(3)

In exceptional circumstances, the Court may act upon a request for expedited
review of injunction orders without awaiting a response. Otherwise, the nonrequesting party or parties shall ordinarily be permitted to file a response to a
request for expedited review of an injunction order within 5 days, or whatever

Boyd Graves 2014 -- 237

~eriod this Court may prescribe, after the party requesting expedited
review has filed its request, and supporting materials, with this Court.
(4)

Accurate copies ofthe relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate to this Court that the copies are accurate copies of the
original papers filed in the lower court.
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Proposed Rule 5A:38: Expedited Review oflnjunction Orders
This Rule shall govern the Court's consideration of the expedited review procedure
established in§ 8.01-626 ofthe Code ofVirginia.

( 1)

Except in exceptional circumstances, requests for expedited review of injunction
orders shall ordinarily be eonsidered by may be referred by a single Judge of this
Court to a panel ofthree Judges.

(2)

When a circuit court;_ (1) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court

regardles~hether the

circuit court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, a petition for review under Code § 8.01-626
must address only that part of the final order that actually go¥ems addresses
injunctive relief. All other issues shall be governed by the normal rules and
timetables that apply to appeals. If both a petition for review under Code§ 8.01626 and a notice and petition for appeal are filed under Rules ~5A:6 or 5A: 12
5:14 and 5:17 are filed to challenge the same final order, the ~lerk of the Court
of Appeals will assign separate docket numbers to the two proceedings.
(3)

In exceptional circumstances, the Court may act upon a request for expedited
review of injunction orders without awaiting a response. Otherwise, the nonrequesting party or parties shall ordinarily be permitted to file a response to a
request for expedited review of an injunction order within 5 days, or whatever
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~riod this Court may prescribe, after the party requesting expedited
review has filed its request, and supporting materials, with this Court.
(4)

Accurate copies of the relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate tq this Court that the copies are accurate copies of the
original papers filed in the lower court.
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EXHIBIT 4
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Proposed Rule 5:21A
This Rule shall govern the Court's consideration of the expedited review procedure
established in § 8.01-626 of the Code of Virginia.
(1)

Except in exceptional circumstances, requests for expedited review of injunction
orders may be referred by a single Justice of this Court to a panel of three
Justices.

(2)

When a lower court: (1) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court regardless of whether the lower
court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, a petition for review under Code § 8.01-626
must address only that part of the final order that actually addresses injunctive
relief. All other issues shall be governed by the normal rules and timetables that
apply to appeals. If both a petition for review under Code § 8.01-626 and a notice
of appeal and petition for appeal are filed under Rules 5:9 or 5:14 and 5:17, to
challenge the same final order, the clerk of this Court will assign separate docket
numbers to the two proceedings.

(3)

In exceptional circumstances, the Court may act upon a request for expedited
review of injunction orders without awaiting a response. Otherwise, the nonrequesting party or parties shall ordinarily be permitted to file a response to a
request for expedited review of an injunction order within 5 days, or whatever

Boyd Graves 2014 -- 242

shorter period this Court may prescribe, after the party requesting expedited
review has filed its request, and supporting materials, with this Court.
(4)

Accurate copies of the relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate to this Court that the copies are accurate copies of the
original papers filed in the lower court.
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Proposed Rule 5A:38: Expedited Review of Injunction Orders
This Rule shall govern the Court's consideration of the expedited review procedure
established in § 8.01-626 of the Code of Virginia.
(1)

Except in exceptional circumstances, requests for expedited review of injunction
orders may be referred by a single Judge of this Court to a panel of three Judges.

(2)

When a circuit court: (1) grants an injunction; (2) refuses an injunction; or (3)
having granted an injunction, dissolves or refuses to enlarge it, a request for
expedited review may be considered by this Court regardless of whether the
circuit court's order, or that part of the order dealing with the injunction, is final or
interlocutory. If expedited review is sought for a final order that deals with
injunctive relief and other issues, a petition for review under Code § 8.01-626
must address only that part of the final order that actually addresses injunctive
relief. All other issues shall be governed by the normal rules and timetables that
apply to appeals. If both a petition for review under Code § 8.01-626 and a notice
and petition for appeal are filed under Rules 5A:6 or 5A:12 to challenge the same
final order, the clerk of the Court of Appeals will assign separate docket numbers
to the two proceedings.

(3)

In exceptional circumstances, the Court may act upon a request for expedited
review of injunction orders without awaiting a response. Otherwise, the nonrequesting party or parties shall ordinarily be permitted to file a response to a
request for expedited review of an injunction order within 5 days, or whatever
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shorter period this Court may prescribe, after the party requesting expedited
review has filed its request, and supporting materials, with this Court.
(4)

Accurate copies of the relevant original papers filed in the lower court shall be as
acceptable as the originals in this Court, provided the party filing the copies
submits a certificate to this Court that the copies are accurate copies of the
original papers filed in the lower court.
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ELIZABETH GUILBERT PERROW

(540) 983-7707
eperrow@woodsrogers. com

August 25, 2014

L. Steven Emmert
Boyd Graves Conference Chair
Sykes, Bourdon, Ahern & Levy, P.C.
Pembroke Office Park - Building One
281 Independence Boulevard
Fifth Floor
Virginia Beach, Virginia 23462-2989
Re:

Should the Virginia statutory provisions regarding whether a defendant waives
a motion to strike by adducing evidence during the plaintiff's case in chief be
amended to provide clarity to litigators on the status of the law?

Dear Mr. Emmert:
Thank you for the opportunity to Chair the Committee assigned to explore the topic
outlined above. The Committee was comprised of the following individuals: R. Lee Livingston,
Esq., Prof. Kent Sinclair, Donald N. Patten, Esq., John D. Epps, Esq., Hon Daniel R. Bouton,
Esq., and Stanley P. Wellman, Esq. Our Committee was able to meet via conference call on June
2, 2014, as well as via email over a number of subsequent days. The following is a compilation
of our research, comments, and recommendation. 1
1.

Should the Virginia statutory provisions regarding whether a defendant waives a
motion to strike by adducing evidence during the plaintiffs case in chief be
amended to provide clarity to litigators on the status of the law?

The topic we were assigned (stated above) was not submitted by any member of this
Committee and efforts to locate a concrete statement of a "problem" such as bad case law or
improvident trial court rulings with regard to motions to strike in Virginia were unproductive.
In broad terms, we offer the following interpretation of the assigned topic and our
assessment of the sub-issues it might be read to raise:
A.
If the issue is, "Does a defendant who introduces evidence during plaintiffs case
in chief waive the right to move to strike at the conclusion of plaintiffs case?," the answer is
clearly "No." We have found not a single case suggesting in any way that introducing evidence
for the defense precludes the making of a motion to strike plaintiffs evidence.
1

The members of this Committee wish to extend their gratitude to Dylan R. Denslow, a law student at the
University of Richmond School of Law, expected J.D. 2015, for his contribution to the authorities cited in this
correspondence.
P.O. Box 14125, Roanoke, Virginia 24038-4125
10 S. Jefferson Street, Suite 1400, Roanoke, Virginia 24011
P (540) 983-7600 • F (540) 983-7711
www.woodsrogers.com
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The logic of cross-examination of plaintiff's witnesses underscores this point. All crossexams of a plaintiff's witnesses yield evidence "introduced" or "offered" by the defendant in the
midst of plaintiff's case (the answers are "in evidence" and if they favor defendant- as a crossexaminer would hope and intend- the answers elicited during cross of plaintiff's witnesses are
cognizable parts of the record). No case holds that - having cross-examined witnesses defendant would somehow be barred from moving to strike. We can not believe that any trial
courts in the Commonwealth are refusing to entertain a motion to strike in a case simply because
the defendant cross-examined plaintiff's witnesses.
Similarly, if the question asks "Would offering an exhibit during plaintiff's case waive a
defendant's right to move to strike?," we are aware of no case, and no anecdotal reports,
suggesting that defendant is barred from moving to strike because of having offered an exhibit
before making the motion. We see no logical distinction - and can find no quirk of the language
of the governing decisions of the Supreme Court - suggesting that there would be a difference
between a defendant eliciting helpful facts or admissions from plaintiff's witnesses on crossexam, and a defendant who offers an exhibit during cross of a witness called by the plaintiff. In
either case the defendant may still move to strike at the close of plaintiff's case.
B.
If, however, the question presented to the Committee was intended to ask, "Does
a defendant who introduces any evidence during plaintiff's case (testimonial or documentary)
waive the right to lodge a motion to strike that looks solely to the evidence plaintiff adduced
(ignoring any proof offered by the defense prior to the motion) the answer is clearly "Yes,
THAT right is waived by defendant submitting proof."

Virginia law is that - once a defendant introduces evidence - any subsequent motion to
strike must consider ALL of the evidence in the record in determining whether there was
sufficient proof to allow the case to go forward. Admittedly, the case law making this point has
mainly been rendered in cases where the defense went forward after plaintiff rested and offered
proof, but still hoped that its later motion to strike would "test" only the plaintiff's proof in
plaintiff's case in chief. The Supreme Court of Virginia has said, "No" to that approach, holding
that all of the evidence that has been introduced by the time ofthe motion must be considered.
We know of no case specifically commenting on the proposition that a motion to strike
made at the close of plaintiff's case must be decided considering everything either party put into
the record during plaintiff's case but, to us, this version of the issue seems to present the same
question the Supreme Court has authoritatively answered in repeated decisions, holding that a
motion to strike must be decided based on all the evidence in the record by the time the motion is
considered. Interpreting the question presented to the Committee to ask this question, the answer
would be, "Yes, by introducing evidence during plaintiff's case the defense has given up the right
to move to strike based solely on the questions asked by plaintiff of its own witnesses and the
documents offered into evidence by the plaintiff only."
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In our view, the issues noted above, and addressed in the Background Discussion below
on motions to strike in general, do not raise a problem worth pursuing by the Conference, since
the case law on consideration of "all the evidence in the record" is overwhelming and there is no
particular logic for exempting a motion to strike at the close of the plaintiffs case from the
general Virginia doctrine requiring that all evidence then in the record be considered on a motion
to strike.
2.
BACKGROUND DISCUSSION: General Overview of a Defendant's Option to
Move to Strike

A motion to strike may be made at the close of the plaintiffs evidence, and at the
completion of all of the evidence in a case. Banks v. Mario Industries, 274 Va. 438, 449, 650
S.E.2d 687, 693 (2007). Making a motion at that the end of the case preserves the issue for
appeal. Kondaurov v. Kerdasha, 271 Va. 646, 655, 629 S.E.2d 181, 185-86 (2006). A motion to
strike should never be made in the middle of a party's evidence, as the party should have a
chance to introduce additional evidence to support its case. Durham v. National Pool Equip. Co.
ofVa., 205 Va. 441,488, 138 S.E.2d 55, 60 (1964) (where the Supreme Court noted that the trial
judge's sustaining of a motion to strike was premature where the motion was made before the
plaintiff had rested his case). In addition, under the express provisions of Rule 1: 11, in the event
of a hung jury the moving party may renew a motion to strike after the jury has been discharged.
See Austin v. Shoney's, Inc., 254 Va. 134,486 S.E.2d 285,288 (1997).
The vast bulk of guidance on motions to strike in Virginia is derived from case law since
the statutes and Rule 1:11, noted at the end below, make only the most general of statements
about the availability of such a motion. The basic statutory message is conveyed in Code§ 8.01282, which assures defendants that if a motion to strike is made and denied, "such defendant
shall not thereafter be precluded from introducing evidence in his behalf."
A.

Where An Initial Motion to Strike is Raised After the Plaintifrs Case in Chief

The first opportunity to move to strike occurs when the plaintiff or prosecution rests its
case. If a defendant "in a civil or criminal case proceeds to introduce evidence in his own behalf,
after the trial court has overruled his motion to strike," he waives the right to "stand" on the state
of the record at the time of the prior motion. McDowell v. Commonwealth, 282 Va. 341, 342, 718
S.E.2d 772, 774 (2011). See Murillo-Rodriguez v. Commonwealth, 279 Va. 64, 73, 688 S.E.2d
199, 204 (2010); Spangler v. Commonwealth, 188 Va. 436, 438, 50 S.E.2d 265, 266 (1948). See
also Kendrick v. Vaz, Inc., 244 Va. 380,384 n*, 421 S.E.2d 447,450 n.* (1992). lfthe civil
defendant or criminal "accused elects not to stand on his motion and presents evidence, he
thereby creates a new [evidentiary] context in which the court, if called upon to do so, must
judge the sufficiency of the evidence. Thus, the original motion to strike is no longer applicable
because it addresses a superseded context." McQuinn v. Commonwealth, 20 Va. App. 753, 757,
460 S.E.2d 624, 626 (1995)(en bane).
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By presenting evidence after the circuit court denies a motion to strike plaintiffs proof, a
defendant waives his right to have the circuit court - and the reviewing appellate court -- decide
the propriety of a motion to strike based on the amount of evidence that was in the record when
the motion was initially made. See, e.g., Spangler, 188 Va. at 438, 50 S.E.2d at 266. Thus,
when a motion to strike is renewed after presentation of defense evidence the court must
consider all of the evidence produced by both parties in deciding whether to sustain the motion.
See, e.g., Kiddell v. Labowitz, 284 Va. 611, 733 S.E.2d 622 (2012). The court's review of all of
the evidence presented is essential because the defendant's evidence may inadvertently bolster
the plaintiffs case. See generally Spangler, 188 Va. at 438, 50 S.E.2d 266 ("Plaintiffs case may
be strengthened by defendant's evidence"). Therefore, a motion to strike raised after the
completion of the defendant's case may be more or less likely to succeed than the initial motion
fl.led beforehand ..
B.

Where No Initial Motion to Strike is Raised After the Plaintiff's Case in Chief

Although the cases cited above involve an initial motion to strike made at the conclusion
of the plaintiffs case in chief, there does not seem to be any prohibition on waiting to move to
strike until completion of the defense's presentation of proof. Code§ 8.01-282, for example, does
not focus on motions at the close of the plaintiffs case, but instead refers to any such motion
without any limitation on the trial stage when it is made. See also Code § 8.01-384 (validating
motions and objections made at any time during the trial proceedings); King v. Commonwealth,
.264 Va. 576, 580-81, 570 S.E.2d 863, 865-66 (2002 (considering the sufficiency of a motion to
strike made only at the close of all the evidence as a means of preserving points for appellate
review). See generally Kiddell v. Labowitz, 284 Va. 611, 733 S.E.2d 622 (2012). This means that
Virginia practice operates in a fashion similar to that under F.R.Civ.P. 50(a), which allows a
motion for judgment as a matter of law, the federal equivalent to a motion to strike, "at any time
before the case is submitted to the jury." Moving to strike at the later time still tests the
sufficiency of the evidence under the same standard, but it does so taking into account all of the
evidence presented up to that point. Therefore it is important for a defendant to avoid producing
evidence that may support the plaintiffs case and decrease the likelihood of success of a motion
to strike.
C.

Statutes and Rules Mentioning the Motion to Strike Mechanism

There do not seem to be any rules or statutes directly addressing the particular issue of
whether a defendant "waives a motion to strike" by adducing evidence during the plaintiffs case
in chief, but the Virginia Rules of Civil Procedure address motions to strike more generally. In
addition to Code§ 8.01-282 quoted above, see Code§ 8.01-378 ("lfthe trial judge has granted a
motion to strike the evidence of the plaintiff or the defendant, the judge shall enter summary
judgment or partial summary judgment in conformity with his ruling on the motion to
strike.")Additionally, the Rules of the Supreme Court of Virginia generally state that a motion to
strike the evidence is available. See VA. SUP. CT. R. 1:11 (noting that if court sustains a motion
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to strike then the court shall enter summary judgment or partial summary judgment in conformity
with its ruling on the motion to strike).
3.

Committee's Recommendation

For the reasons stated above, the Committee does not recommend any changes to the
statutory scheme in Virginia.
Very truly yours,
WOODS ROGERS PLC

17~·

Elizabeth Guilbert Perrow
EGP
cc:
R. Lee Livingston, Esq.
Prof. Kent Sinclair
Donald N. Patten, Esq.
John D. Epps, Esq.
Hon. Daniel R. Bouton, Esq.
Stanley P. Wellman, Esq.

Boyd Graves 2014 -- 250
{#4833-5992-1437-1, 999-999}

+
tlll:f,'"'

RICHARD J. SE,RPE,

l~C.

Richard J. Serpe

Cindra M. Dowd

Emily Mapp Brannon
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Licensed in VA, LA, & TX

cdowd@serpefirm.com
Licensed in VA
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Licensed in VA & FL

September 2, 2014
L. Steven Emmert, Esquire
Sykes, Bourdon, Ahern & Levy, P.C.
281 Independence Boulevard
Fifth Floor
Virginia Beach, VA 23462
RE:

Report of Boyd Graves Study Committee on Provision of a Form for
Qualification of Personal Representatives

Dear Steve:
Our committee consisted of Stephanie E. Grana, Roger W. Mullins, C. Kailani
Memmer, Robert T. Mitchell and Cindra M. Dowd. We met by conference call and had
numerous conversations via e-mail and telephone calls. Our committee was asked to
study whether to recommend provision of a form for qualification for personal
representatives in order to pursue actions under Va. Code §8.01-50 and §64.2-454.
Va. Code §8.01-50 provides as follows:
§8.01-50. Action for death by wrongful act; how and when to be brought
A. Whenever the death of a person shall be caused by the wrongful act, neglect,
or default of any person or corporation, or of any ship or vessel, and the act,
neglect, or default is such as would, if death had not ensued, have entitled the
party injured to maintain an action, or to proceed in rem against such ship or
vessel or in personam against the owners thereof or those having control of
her, and to recover damages in respect thereof, then, and in every such case,
the person who, or corporation or ship or vessel which, would have been
liable, if death had not ensued, shall be liable to an action for damages, or, if
a ship or vessel, to a libel in rem, and her owners or those responsible for her
acts or defaults or negligence to a libel in personam, notwithstanding the
death of the person injured, and although the death shall have been caused
under such circumstances, as amount in law to a felony.

B. Whenever a fetal death, as defined in §32.1-249, is caused by the wrongful
act, neglect, or default of any person, ship, vessel, or corporation, the natural
mother of the fetus may bring an action pursuant to this section against such
tortfeasor. Nothing in this section shall be construed to create a cause of
action for a fetal death against the natural mother of the fetus.
C. Every such action under subsection A shall be brought by and in the name of
the personal representative of such deceased person. Actions for fetal death
under subsection B shall be brought by and in the name of the natural

580 E. Main Street • Suite 310 • Norfolk, VA 23510-2322 • Phone: (757) 233-0009 • ToU Free: (877) 544-5323 • Fax: (757) 233-0455 • www.serpefirm.com
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mother; provided, however, if the natural mother dies, or is or becomes a
person under a disability as defined in §8.01-2, such action may be initiated
or maintained by the administrator of the natural mother's estate, her
guardian, or her personal representative qualified to bring such action. In an
action for fetal death under subsection B brought under Chapter 21.1 (§8.01581.1 et. seq.) where the wrongful act that resulted in a fetal death also
resulted in the death of another fetus of the natural mother or in the death or
injury of the natural mother, recovery for all damages sustained as a result of
such wrongful act shall not exceed the limitations on the total amount
recoverable for a single patient for any injury under §8.01-581.15. The
person bringing an action under subsection B shall have the power to
compromise a claim pursuant to §8.01-55 and any damages recovered shall
be distributed pursuant to this article. Every such action under this section
shall be brought within the time limits specified in §8.01-244.
D. If the deceased person was an infant who was in the custody of a parent
pursuant to an order of court or written agreement with the other parent,
administration shall be granted first to the parent having custody, however,
that person may waive his right to qualify in favor of any other person
designated by him. If no such parent or his designee applies for
administration within 30 days from the death of the infant, administration shall
be granted as in other cases.
E. For purposes of this section, "natural mother" means the woman carrying the
child.
Further, Va. Code §64.2-454 provides as follows:
§64.2-454. Appointment of administrator for prosecution of action for personal
injury or wrongful death against or on behalf of estate of deceased resident or
nonresident
An administrator may be appointed in any case in which it is represented that a
civil action for personal injury or death by wrongful act arising within the
Commonwealth is contemplated against or on behalf of the estate or the
beneficiaries of the estate of a resident or nonresident of the Commonwealth who
has died within or outside the Commonwealth if an executor of the estate has not
been appointed, solely for the purpose of prosecution of such action, by the clerk
of the circuit court in the county or city in which jurisdiction and venue would have
been properly laid for such action if the person for whom the appointment is
sought had survived.
If a fiduciary has been appointed in a foreign jurisdiction, the fiduciary may qualify
as administrator. The appointment of a fiduciary in a foreign jurisdiction shall not
preclude a resident or nonresident from qualifying as an administrator for the
purposes of maintaining a wrongful death action pursuant to §8.01-50 or a
personal injury action in the Commonwealth.

Boyd Graves 2014 -- 252

L. Stephen Emmert, Esq.
September 2, 2014
Page 3

A resident and nonresident may be appointed as coadministrators.
Further, the Committee considered the Virginia Supreme Court case of Bea
Antisdel. as Personal Representative of Peter Antisdel. Deceased v. Jeffrey A. Ashby,
M.D .. et al., 279 Va. 42, 688 S.E.2d 163 (2010) (attached hereto as Exhibit A). In this
case, the administrator of the estate qualified under Code §8.01-50 to bring a wrongful
death action for the death of her son. She later wished to assert survival claims on
behalf of the estate. The Court found that since she had only qualified under §8.01-50
to bring a wrongful death claim and not Code §64.1-75.1 (now Code §64.2-454 ), she did
not have standing to later bring a survival claim.
In order to avoid unintended situations in the qualification process such as the
one that arose in the Antisdel case, the Committee has developed a new form attached
hereto as Exhibit B. This form is in the same format as the form used in probate for the
qualification of an Administrator of the estate for probate purposes. The form has been
changed, however, to reflect the proper code sections, §8.01-50 and §64.2-454 that
enable a person to qualify as a personal representative for suit purposes only. The new
form makes it clear that the person qualifying as a personal representative for the
deceased is qualifying for suit purposes only and with authority to bring both wrongful
death and/or survival claims.
In studying the matter, the Committee consulted with representatives of the Wills,
Trusts and Estates legislative committee and the Virginia Court Clerk's Association
("VCCA") regarding the proposal of a new form. All of the groups, including this
Committee, are in agreement that a new form or revision of the existing forms would be
helpful in the qualification process. Although it was recommended by these groups that
the development of a new form or revision of the existing forms should be left to the
Clerks, a majority of this Committee believes that having the Boyd Graves conference
recommend the new form attached as Exhibit B would help to ensure that a standard,
uniform form is used by all of the Clerk's offices throughout the state.
We appreciate the opportunity to serve.
Very truly yours,
LAW OFFICES OF RICHARD J. SERPE, P.C.

Cindra M. Dowd
Chair
cc:

Stephanie E. Grana, Esquire, via e-mail
Roger W. Mullins, Esquire, via e-mail
C. Kailani Memmer, Esquire, via e-mail
Robert T. Mitchell, Esquire, via e-mail
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307Ak517 .1 k. In general. Most Cited
Cases

Supreme Court of Virginia.
Bea ANTISDEL, as Personal Representative of Peter
Antisdel, Deceased
v.
Jeffrey A. ASHBY, M.D., eta!.
Record No. 082475.
Jan. 15,2010.
Background: Mother of son who died from
self-inflicted gunshot wound brought survival claims
as administrator of son's estate against pharmaceutical
corporation, physicians' professional corporation, and
physicians. The Circuit Court, Shenandoah County,
Dennis Lee Hupp, J., granted pleas in bar and dismissed case with prejudice. Mother appealed.
Holdings: The Supreme Court, Barbara Milano
Keenan, J., held that:
(1) pharmaceutical corporation, physicians' professional corporation, and physicians did not fail to
timely object to mother's standing to bring survival
action;
(2) mother did not have standing; and
(3) Circuit Court was not required to reform order
appointing mother as administrator.
Affirmed.
West Headnotes

Pharmaceutical corporation, physicians' professional corporation, and physicians did not fail to
timely object to mother's standing to bring survival
action for son's death from self-inflicted gunshot
wound against them as administrator of son's estate,
although they failed to raise the objection in previous
action that was nonsuited; failure to raise standing in
nonsuited action did not bar present objection.
[2] Pretrial Procedure 307 A .z>so1
307 A Pretrial Procedure
307 Alii Dismissal
307 AIII(A) Voluntary Dismissal
307 Ak50 1 k. Right in general. Most Cited
Cases
Pretrial Procedure 307A .z>st7.1
307 A Pretrial Procedure
307 Alii Dismissal
307 AIII(A) Voluntary Dismissal
307 Ak517 Effect
307Ak517 .1 k. In general. Most Cited
Cases
Defendant is not limited in a new action to raising
only the defenses asserted in a previously nonsuited
action; new action stands independently of any prior
nonsuited action.

[1] Pretrial Procedure 307A oE>s17 .1
[3] Appeal and Error 30 oE>893(1)
307 A Pretrial Procedure
307 Alii Dismissal
307 AIII(A) Voluntary Dismissal
307 Ak517 Effect

30 Appeal and Error
30XVI Review
30XVI(F) Trial De Novo
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30k892 Trial De Novo
30k893 Cases Triable

Page 2

111

Appellate

Court
30k893(1) k. In general. Most Cited

361k1078 Language
361 k1 079 k. In general. Most Cited
Cases
(Formerly 361k212.6)

Cases
Issue of standing to bring survival claims involves
a purely legal question of statutory interpretation that
appellate courts review de novo.

Appellate courts recognize that the General Assembly carefully selects the words contained in a
statute, and will not read a legislative enactment in a
manner that renders any portion of it useless.

[4] Statutes 361 ~1111

[6] Statutes 361 ~1156

361 Statutes
361 III Construction
361III(C) Clarity and Ambiguity; Multiple
Meanings
361k1107 Absence of Ambiguity; Application of Clear or Unambiguous Statute or Language
361k1111 k. Plain language; plain, ordinary, common, or literal meaning. Most Cited Cases
(Formerly 361k188)

361 Statutes
361III Construction
361III(E) Statute as a Whole; Relation ofParts
to Whole and to One Another
361k1156 k. Superfluousness. Most Cited
Cases
(Formerly 361k206)

When the language of a statute is unambiguous,
appellate courts are bound by the plain meaning of the
words used.

[5] Statutes 361 ~1156
361 Statutes
361 III Construction
361III(E) Statute as a Whole; Relation ofParts
to Whole and to One Another
361k1156 k. Superfluousness. Most Cited
Cases
(Formerly 361k206)

Statutes 361 €=1079
361 Statutes
361 III Construction
361 III(A) In General

Appellate courts apply an act of the legislature by
giving reasonable effect to every word used.
[7] Statutes 361 ~1216(1)

361 Statutes
361 III Construction
361III(G) Other Law, Construction with Reference to
361k1210 Other Statutes
361k1216 Similar or Related Statutes
361k1216(1) k. In general. Most
Cited Cases
(Formerly 361k223.2(.5))
In a dispute that involves a number of related
statutes, appellate courts will read and construe them
together in order to give full meaning, force, and effect
to each.

[8] Damages 115 €=15
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Executors and Administrators 162 ~427
115 Damages
115III Grounds and Subjects of Compensatory
Damages
115III(A) Direct or Remote, Contingent, or
Prospective Consequences or Losses
115III(A) 1 In General
115k15 k. Nature and theory of compensation. Most Cited Cases
Death 117 ~7
117 Death
11 7III Actions for Causing Death
117III(A) Right of Action and Defenses
117k7 k. Nature and form of remedy. Most
Cited Cases
Executors and Administrators 162 ~427
162 Executors and Administrators
162X Actions
162k425 Rights of Action by Executors or
Administrators
162k427 k. Personal or representative capacity. Most Cited Cases
Administrators appointed to bring wrongful death
and survival actions may assert wrongful death and
personal injury survival claims in the alternative,
although they may only recover once for the same
injury. West's V.C.A. *§ 26-12.2, 64.1-75.1.

162 Executors and Administrators
162X Actions
162k425 Rights of Action by Executors or
Administrators
162k427 k. Personal or representative capacity. Most Cited Cases
Administrators appointed to bring both wrongful
death and survival actions and assert both types of
claims cannot be forced to elect between them before
they have had a full opportunity to develop their case.
West's V.C.A. §§ 26-12.2, 64.1-75.1.
[10] Death 117 ~31(7)
117 Death
117III Actions for Causing Death
117III(A) Right of Action and Defenses
117k31 Persons Entitled to Sue
117k31 (7) k. Parent. Most Cited Cases
Executors and Administrators 162 ~427
162 Executors and Administrators
162X Actions
162k425 Rights of Action by Executors or
Administrators
162k427 k. Personal or representative capacity. Most Cited Cases
Executors and Administrators 162 ~461

[9] Death 117 <f;;:::;:;>7
117 Death
117III Actions for Causing Death
117Ill(A) Right of Action and Defenses
117k7 k. Nature and fom1 of remedy. Most
Cited Cases

162 Executors and Administrators
162XI Accounting and Settlement
162XI(A) Duty to Account
162k461 k. Who liable in general. Most
Cited Cases
Mother of son who died from self-inflicted gun-

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.

Boyd Graves 2014 -- 256

688 S.E.2d 163
279 Va. 42, 688 S.E.2d 163
(Cite as: 279 Va. 42, 688 S.E.2d 163)

Page 4

shot wound did not have standing, as administrator of
son's estate appointed to bring wrongful death action,
to bring survival action; administrator could be appointed solely for that purpose, and statute that authorized such appointments exempted from inventory
and settlement filing requirements applicable to administration of estate personal representative so appointed. West's V.C.A. §§ 26-12.2, 64.1-75.1.
[11] Executors and Administrators 162 ~20{9)
162 Executors and Administrators
162II Appointment, Qualification, and Tenure
162k20 Proceedings for Appointment
1621<20(9) k. Order of appointment. Most
Cited Cases
Circuit court was not required to reform order
nunc pro tunc appointing mother as administrator of
son's estate for purpose of bringing wrongful death
action to grant her retroactively authority to bring
survival claims; mother swore that she would perform
duties as administrator for sole purpose of bringing
wrongful death action, clerk's appointment order accurately reflected declaration, clerk exercised her
authority to waive inventory and fees associated with
broader grant of administrative authority, and entry of
order would have improperly created a fiction by
establishing granting of fiduciary power which never
existed.

Cases
The purpose of an order entered nunc pro tunc is
to correct mistakes or omissions in the record so that
the record properly reflects the events that actually
took place.
[13] Motions 267 ~56(2)
267 Motions
267k56 Entry or Filing of Orders
267k56(2) k. Entry nunc pro tunc. Most Cited
Cases
Motions 267 ~58
267 Motions
267k58 k. Amendment of orders. Most Cited
Cases
Orders entered nunc pro tunc cmmot retroactively
record an event that never occurred, or have the record
reflect a fact that never existed.
[14] Motions 267 €:=56(2)
267 Motions
267k56 Entry or Filing of Orders
267k56(2) k. Entry nunc pro tunc. Most Cited
Cases

[12] Motions 267 ~56(2)
267 Motions
267k56 Entry or Filing of Orders
267k56(2) k. Entry nunc pro tunc. Most Cited
Cases
Motions 267 €:=ss
267 Motions
267k58 k. Amendment of orders. Most Cited

Entry of an order nunc pro tunc is a matter within
the sound discretion of the circuit court.
[15] Motions 267 €:=56(2)
267 Motions
267k56 Entry or Filing of Orders
267k56(2) k. Entry nunc pro tunc. Most Cited
Cases
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Motions 267 €=58
267 Motions
267k58 k. Amendment of orders. Most Cited
Cases
Nunc pro tunc entry should be made only if the
evidence constituting the basis for the correction of the
record is clear and convincing and when the errors to
be corrected are proved beyond all doubt.

**164 Michele A. Mulligan (Nathan A. Colarusso,
Michael Melkersen, McSweeney, Crump, Childress &
Temple, on briefs), Richmond, for appellant.
Colleen M. Gentile (Sands Anderson Marks & Miller,
on brief), McLean, for appellees Harrisonburg Family
Practice, Jeffrey A. Ashby, M.D., and Michael J.
Syptak, M.D.
Robert M. Doherty (Paul C. Kuhne!, Wooten & Hart,
Roanoke, on brief), for appellees Jerri A. Alexiou,
M.D., and Harrisonburg Dermatology.
Present: All the Justices.

**165 OPINION BY Justice BARBARA MILANO
KEENAN.
*45 In this appeal, we consider whether the circuit
court erred in holding that an administrator of an estate
appointed solely for the purpose of bringing a
wrongful death action under Code § 8.01-50 lacked
standing to assert survival claims on behalf of the
estate.
Peter Antisdel died from a self-inflicted gunshot
wound in August 2003. In 2005, his mother, Bea Antisdel (Antisdel), sought appointment as administrator
of Peter's estate. Antisdel swore an "oath offiduciary"
stating that she would "perfom1 the duties of [administrator] for the purposes allowed in Virginia Code §
8.01-50." The clerk of the circuit court (the clerk),

consistent with that oath, entered an order appointing
Antisdel administrator "for purposes established under Code of Virginia section 8.01-50 et seq."
Before seeking the appointment order, Antisdel
had filed a wrongful death action against certain
doctors who treated Peter, and *46 against the manufacturers and distributors of medications prescribed to
Peter for the treatment of acne and anxiety-like
symptoms. The circuit court later granted Antisdel
leave to amend this complaint to include survival
claims for personal injuries suffered by Peter during
his lifetime. Antisdel ultimately nonsuited this action,
and also nonsuited a second action in which she alleged both wrongful death and survival claims.
In November 2006, Antisdel filed the complaint
from which this appeal arises. In this third action,
Antisdel asserted only survival claims. Antisdel alleged that her son suffered severe physical and mental
harm because of certain undisclosed side effects and
interactions of the several prescription medications.
In response, the defendants FN 1 filed pleas in bar
asserting that Antisdel lacked standing to bring the
personal injury survival claims, because the order
appointing her as administrator expressly limited her
appointment to the initiation of a wrongful death action under Code§ 8.01-50.FN 2 The circuit court held a
hearing on the pleas in bar during which Antisdel
made several arguments, including that the circuit
court should "reform" the appointment order nunc pro
tunc to include the authority to bring survival claims.
FNI. The defendants to the third action in the
circuit court were Watson Pharmaceuticals,
Inc., Harrisonburg Family Practice Associates, P.C., Jeffrey A. Ashby, M.D., Michael
J. Syptak, M.D., Harrisonburg Dem1atology,
PLC, Jerri A. Alexiou, M.D., Sandoz, Inc.,
and Eli Lilly & Company, Inc. Eli Lilly &
Company, Inc. settled its claims with An-
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tisdel and is not a party to this appeal. After
this appeal was granted, Sandoz, Inc. and
Watson Pharmaceuticals, Inc. also settled
their claims with Antisdel.
FN2. The defendants also filed pleas in bar
asserting that the statute oflimitations barred
Antisdel's action. However, the circuit court
did not reach that issue.
The circuit court granted the pleas in bar, holding
that the clerk's appointment order expressly limited
the scope of Antisdel's appointment to the pursuit of a
wrongful death action and that, therefore, Antisdel did
not have standing to assert survival claims on behalf of
Peter's estate. The circuit court also declined to enter
an order nunc pro tunc to expand retroactively Antisdel's administrative authority. The circuit court
dismissed the case with prejudice, and Antisdel appeals from the circuit court's judgment.
[ 1] Antisdel observes that under the plain language of Code § 64.1-75.1, a circuit court clerk may
appoint an administrator for the purpose of litigating
two separate types of suit, wrongful death actions and
survival actions. Thus, Antisdel asserts that the clerk
lacked *47 authority to limit Antisdel's appointment to
only one of these types of action. Antisdel argues that
a contrary position would deny an administrator the
right to assert claims in the alternative, which expressly is permitted by Code§§ 8.01-272 and -281,
and would thereby prematurely force an administrator
to an election of remedies.
Antisdel also contends that the defendants have
waived their argument regarding her authority to bring
a survival action, because they did not raise this objection in the second action before the circuit court
entered its nonsuit order. Additionally, Antisdel argues that even if the clerk had the authority to limit her
appointment to the initiation of a **166 wrongful
death action, the circuit court erred when it refused to

"reform" the appointment order nunc pro tunc to expand Antisdel's authority as administrator.
In response, the defendants contend that the circuit court did not err in denying Antisdel's untimely
request for expanded administrative powers made
over two years after her appointment. While the defendants concede that circuit courts have the power to
correct a court clerk's errors or omissions by entry of a
nunc pro tunc order, they argue that this case does not
present a question of error or oversight by the clerk.
The defendants assert that Antisdel received in the
clerk's order precisely the limited authority that she
requested.
Addressing the issue of waiver, the defendants
assert that they are entitled to raise the issue of Antisdel's standing in the present action, because this
action is wholly distinct from the second nonsuited
action. We agree with the defendants' arguments.
[2] Initially, we find no merit in Antisdel's assertion that the defendants did not timely object to Antisdel's standing to bring a survival action. The defendants' failure to raise that objection in the second
nonsuited action does not bar their present objection.
A defendant is not limited in a new action to raising
only the defenses asserted in a previously nonsuited
action, because the new action stands independently of
any prior nonsuited action. See Daniels v. Warden,
266 Va. 399, 402, 588 S.E.2d 382, 383 (2003); see
also Winchester Homes, Inc. v. Osmose Wood Preserving, Inc., 37 F.3d 1053, 1058 (4th Cir.1994) (applying Code§ 8.01-380).
[3] We next consider the merits of Antisdel's
appeal. The issue of her standing to bring the present
survival claims involves a purely legal question of
statutory interpretation that we review de novo. See
*48Miller v. Highland County, 274 Va. 355, 364, 650
S.E.2d 532, 535 (2007); Young v. Commonwealth, 273
Va. 528, 533, 643 S.E.2d 491,493 (2007); Conyers v.
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Martial Arts World of Richmond, Inc., 273 Va. 96,
104, 639 S.E.2d 174, 178 (2007). We resolve this
issue by applying established principles of statutory
construction.
[4][5][6][7] When the language of a statute is
unambiguous, we are bound by the plain meaning of
the words used. Smit v. Shippers' Choice of Virginia,
Inc., 277 Va. 593, 597, 674 S.E.2d 842, 844 (2009);
Hicks v. Mellis, 275 Va. 213,218,657 S.E.2d 142, 144
(2008); Shelor Motor Co. v. Miller, 261 Va. 473,479,
544 S.E.2d 345, 348 (2001). We recognize that the
General Assembly carefully selects the words contained in a statute, and we will not read a legislative
enactment in a manner that renders any portion of that
enactment useless. Lynchburg Div. of Soc. Servs. v.
Cook, 276 Va. 465,483, 666 S.E.2d 361,370 (2008);
Hubbard v. Henrico Ltd. P'ship, 255 Va. 335, 340,
497 S.E.2d 335, 338 (1998); Jones v. Conwell, 227
Va. 176, 181, 314 S.E.2d 61,64 (1984). Instead, we
will apply an act of the legislature by giving reasonable effect to every word used. Jones, 227 Va. at 181,
314 S.E.2d at 64. Additionally, in a dispute that involves a number of related statutes, we will read and
construe them together in order to give full meaning,
force, and effect to each. Lynchburg, 276 Va. at
480-81, 666 S.E.2d at 368-69; Liberty Mutual Ins.
Co. v. Fisher, 263 Va. 78, 84, 557 S.E.2d 209, 212
(2002); City of Virginia Beach v. Siebert, 253 Va. 250,
252,483 S.E.2d 214, 216 (1997).
The issue of Antisdel's standing to bring the present action requires us to consider two statutes. The
first statute, Code § 64.1-75.1, addresses the appointment of an administrator and provides in relevant
part:
In any case in which it is represented that an action
at law for personal injury or death by wrongful act
upon a cause of action arising within this Commonwealth is contemplated against or on behalf of
the estate or the beneficiaries of the estate of a resident or nomesident of this Commonwealth who has

died within or without this Commonwealth and for
whose estate an executor has not been appointed, an
administrator of such person may be appointed,
solely for the purpose of prosecution of said suit, by
the clerk of the court having jurisdiction for the
probate of wills in the county or city in which jurisdiction and venue would have been properly laid
for such action *49 in the same manner as if the
**167 person for whom the appointment thereof is
sought had survived.
The second statute we consider, Code§ 26-12.2,
provides an exception to the inventory and settlement
duties of a personal representative. That statute states:
An inventory under § 26-12 or a settlement under §
26-17 shall not be required of a personal representative who qualifies for the sole purpose of
bringing an action under § 8.01-50. However, if
there be no surviving relative designated as a beneficiary under§ 8.01-53 and the court directs that the
funds recovered in such action be paid to the personal representative for distribution according to
law, such personal representative shall file the inventory required in § 26-12 and the statement required under§ 26-17.
[8][9] The language of Code§ 64.1-75.1 plainly
permits a circuit court clerk to appoint an administrator for the purpose of bringing both personal injury
survival actions and wrongful death actions. Administrators appointed for both purposes may assert
wrongful death and personal injury survival claims in
the alternative, although they may only recover once
for the same injury. See Code § 8.01-56; Centra
Health, Inc. v. Mullins, 277 Va. 59,77-79,670 S.E.2d
708, 717-18 (2009). Additionally, administrators who
assert both types of claims cmmot be forced to elect
between them before they have had a full opportunity
to develop their case. Id. at 77-79, 670 S.E.2d at
717-18.
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[ 10] The present situation, however, is not one in
which an administrator with authority to assert alternative claims has been prevented from doing so. Instead, the present situation is one in which an administrator appointed solely for one purpose asserts that,
by operation of Code ~ 64.1-75.1, she has standing to
pursue a different type of claim not specified in her
written order of appointment.
The two statutes quoted above, when considered
together, directly refute Antisdel's contention. The
plain language of Code~ 64.1-75.1 authorizes a circuit court clerk, when an executor has not been appointed for an estate, to appoint an administrator
solely for the purpose of bringing an action for personal injury or wrongful death. Nothing in the language of this statute, however, requires that a circuit
court clerk always authorize an administrator seeking
to file one particular type of action to bring both types
of actions.
*50 The fact that an administrator may be appointed solely for the purpose of bringing a wrongful
death action is confirmed by a reading of Code ~
26-12.2. This statute specifically exempts a personal
representative who has qualified for the "sole purpose" of bringing a wrongful death claim from the
inventory and settlement filing requirements applicable to the administration of an estate. Moreover, if the
appointment of an administrator solely for purposes of
bringing a wrongful death action, as referenced in
Code ~ 26-12.2, were prohibited by implication in
Code ~ 64.1-7 5.1, the filing exceptions created by
Code ~ 26-12.2 would be rendered meaningless. We
will not read this statute in a manner that would
eliminate an entire provision crafted by the General
Assembly. See Lynchburg, 276 Va. at 483, 666 S.E.2d
at 370; Hubbard, 255 Va. at 340, 497 S.E.2d at 338;
Jones, 227 Va. at 181, 314 S.E.2d at 64.

We also observe that that this statutory exception
provided in Code~ 26-12.2 is reflective of the more
limited duties of an administrator appointed solely for

the purpose of bringing a wrongful death action. Unlike the proceeds from a personal injury survival action, sums recovered in a wrongful death action generally are awarded directly to a decedent's beneficiaries, are unaffected by the decedent's debts and
liabilities, and do not pass through the decedent's
estate. See Bagley v. Weaver, 211 Va. 779, 782, 180
S.E.2d 686, 689 (1971); Cassady v. Martin, 220 Va.
1093, 1101,266 S.E.2d 104, 108 (1980). Therefore, as
provided by Code ~ 26-12.2, an administrator appointed for the sole purpose of bringing a wrongful
death claim involving designated beneficiaries is not
required to comply with inventory and settlement
requirements applicable to an administrator of an
estate.
Contrary to Antisdel's contention, our reading of
these two statutes does not force a premature election
of remedies or place any **168 limitation on the
ability of a duly-appointed administrator to pursue all
actions within the scope of his or her appointment
power. Thus, an administrator appointed for the purposes of filing both a wrongful death action and a
personal injury survival action may assert both causes
of action and plead them in the alternative. See Code
~~ 8.01-272 and -281; Centra Health, 277 Va. at
77-79,670 S.E.2d at 717-18.
[11][12][13] We also disagree with Antisdel's
contention that the circuit court erred in refusing to
"reform" the appointment order nunc pro tunc to grant
her retroactively the authority to bring survival claims.
The purpose of an order entered nunc pro tunc is to
correct mistakes or omissions in the record so that the
record properly *51 reflects the events that actually
took place. Brake v. Payne, 268 Va. 92, 100, 597
S.E.2d 59, 64 (2004); Council v. Commonwealth, 198
Va. 288, 292-93, 94 S.E.2d 245, 248 (1956). Orders
entered nunc pro tunc cannot retroactively record an
event that never occurred, or have the record reflect a
fact that never existed. Brake, 268 Va. at 100, 597
S.E.2d at 64; Council, 198 Va. at 292-93, 94 S.E.2d at
248.
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[14][15] The entry of an order nunc pro tunc is a
matter within the sound discretion of the circuit court.
Jefferson v. Commonwealth, 269 Va. 136, 140, 607
S.E.2d 107, 110 (2005); Council, 198 Va. at 293, 94
S.E.2d at 248. Nunc pro tunc entry should be made
only if "the evidence constituting the basis for the
correction of the record [is] clear and convincing" and
when "the errors to be corrected are proved beyond all
doubt." Council, 198 Va. at 293, 94 S.E.2d at 248.

Affirmed.
Va.,2010.
Antisdel v. Ashby
279 Va. 42,688 S.E.2d 163
END OF DOCUMENT

Here, at the time Antisdel sought the appointment
order from the clerk, the only action pending in the
circuit court was her wrongful death claim. Antisdel
swore an oath of fiduciary declaring that she would
perform her duties as administrator for the sole purpose of bringing a wrongful death action under Code §
8.01-50. The clerk's appointment order accurately
reflected that declaration and, consistent with the
declaration and appointment order, the clerk exercised
her authority to waive the inventory and fees associated with a broader grant of administrative authority.
Therefore, Antisdel's request for appointment, her
oath of fiduciary, and the appointment order accurately reflected the events that transpired. Under these
facts, entry of the nunc pro tunc appointment order
requested by Antisdel improperly would have created
a fiction, establishing the granting of a fiduciary
power that never existed.
Antisdel may not have received the qualification
authority that she intended but, on this record, the
responsibility for that mistake lies with Antisdel and
not with the clerk. Antisdel asked to qualify for the
limited purpose stated in Code § 8.01-50, and the
clerk's order was consistent with Antisdel's oath. Accordingly, we conclude that the circuit court did not
err in granting the defendants' pleas in bar because
Antisdellacked standing to bring the present action.
For these reasons, we will affirm the circuit
court's judgment.
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CERTIFICATE/LETTER OF QUALIFICATION

Court File No ................................... ..

COMMONWEALTH OF VIRGINIA
VA. CODE§§ 8.01-50 and 64.2-454

.......................................................................................................................................................... Circuit Court

I, the duly qualified clerk/deputy clerk of this Court, CERTIFY that on ........................................... .
DATE

NAME(S) OF PERSON(S) QUALIFYING

duly qualified in this Court, for suit purposes only, pursuant to VA. CODE 8.01-50 and/or 64.2454, as Personal Representative of the estate of:

[X] DECEASED

The powers of the personal representative(s) named above continue in full force and effect.

$........................................................................ bond has been posted.

Given under my hand and the seal of this Court on
DATE

_ _ _ _ _ _ _ _ _ _ _ _ _ _,Clerk
by _ _ _ _ _ _ _ _ _, Deputy Clerk
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2014 BOYD GRAVES CONFERENCE

REPORT OF THE STUDY COMMITTEE
ON UNIFORMITY IN
TRIAL SCHEDULING PROCEDURES

Study Committee Members
Beverly A. Burton
Brian O. Dolan
Frank C. Hilton
Nathan D. Veldhuis

Sandra M. Rohrstaff
J. Lee E. Osborne
Lucia Anna Trigiani, Chair

Issue Considered
Whether the Conference should recommend legislation or a rule change to establish statewide
uniformity for scheduling trial dates for civil matters in the circuit courts of the Commonwealth.
Background
It has been the recent experience of the proponent of this study, that there exist wide variations in
the scheduling of civil trials in the circuits of the Commonwealth. Based upon experience of
Study Committee members and informal inquiry, in those circuits that have established systems
for scheduling civil trials, cases proceed without delay. In those circuits that do not have systems
in place, practitioners have experienced delay, thereby adversely affecting settlement or
resolution. Not all members of the Study Committee have had direct experience with the delay
of case progress, but all are sympathetic to and share the concern.
The issue has been given prior consideration by the judiciary and bar groups, although perhaps
not considered by the Conference.
Amendments to Virginia Code Section 8.01-4 in 1999 (which became effective in 2000) limited
authority for courts to adopt local rules regarding the management of litigation. This led the
Judicial Council to request that then Chief Justice Carrico appoint a committee of circuit and
district judges, clerks of court and Bar organization representatives to study the issue.
Concurrent with the study requested by the Judicial Council, the Virginia Trial Lawyers
Association formed a committee comprised of representatives of Statewide Bar groups to study
the issue. The two committees worked independently, but in the end collaborated to produce the
proposal and adoption of Rule 1:20.
Attached is a copy of Rule 1:20 highlighted to show subsequent amendments in 2009. The
Report of the Judicial Council from 1999 in which the work of these studies is presented in full is
also attached.
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Recommendation

While Study Committee members are sympathetic to concerns about inconsistent management of
civil case dockets, the Study Committee does not know the extent to which scheduling civil trials
is creating challenges across the Commonwealth.
In discussing possible ways to address concerns that prompted this review, Study Committee
members acknowledge a number of challenges that may present obstacles to developing viable
solutions: precious judicial resources and the substantial variation in case loads among the
circuits as well as the vagaries of cases themselves. Legislation or rule change may not be
advisable, unless Conference members agree that management of circuit court trial dockets is
indeed a pervasive issue.
In any case, the consensus of the Study Committee is that if scheduling civil trials is made
uniform, that process is best addressed through rule change. If Conference members support
further development of a rule, the Study Committee recommends engagement of the judiciary
and court clerks, as well as the Bar, with broad representation from various circuits to focus on
rule change, rather than legislation.
Attachments:
•

Rule 1:20

•

Report of the Judicial Council to the
General Assembly and Supreme Court –
Update on the Study of Local Court Rules

September 22, 2014

#99728

2
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GENERAL RULES APPLICABLE TO ALL' PROCEEDINGS

Rule 1:21

CASE NOTES
Applied in Rahnema v. Rahnema, 47 Va. App.
645, 626 S.E.2d 448, 2006 Va. App. LEXIS 57
(2006).

Rule 1:19. Pretrial Conferences.
In addition to the pretrial scheduling conferences provided for by Rule 4:13, each
trial court may, upon request of counsel of record, or in its own discretion, schedule a
final pretrial conference within an appropriate time before the commencement of trial.
At the final pretrial conference, the court and counsel of record may consider any ofthe
following:
(a) settlement;
(b) a determination of the issues remaining for trial and whether any amendments
to the pleadings are nece~sary;
·
·
(c) the possibility ·of obtaining stipulations of fact, including, but not limited to, the
admissi.bility of documents;
·(d) a limitation of the number of expert and/or lay witnesses;
(e) any pending motions including motions in limine;
CD issues relating to proposed jury instructions; and
(g) such other matters as may aid in the disposition of the action.
Effective date. - This rule, adopted May 1,
2000, became effective July 1, 2000.
CIRCUIT COURT OPINIONS
Scope of rule. - While Va. Sup. Ct. R. 1:19(c)
granted a circuit court jurisdiction to establish the
amount of unliquidated damages , the rule did not
authorize a plaintiff to introduce additional facts of

a defendant's liability. Riney v. Park Moving &
Storage Co., 74 Va. Cir. 40, 2007 Va. Cir. LEXIS 68
(Fairfax County 2007).

Rule 1:20. Scheduling Civil Cases for Trial.
The circuit courts of the Commonwealth shall adopt one or a combination of the
following procedures for scheduling civil cases for trial.
(a) Counsel of record may agree to a trial date and may secure approval of the court
by telephone call or other electronic communication to the designated court official.
(b) Counsel of record may agree to a trial date as a part of a written plan prepared
and submitted to the court for approval pursuant to Rule 1:18.
(c) The court may, at the request of counsel of record, or may in its own discretion,
direct counsel of record to appear, in person or by telephone, for a conference to set a
trial date and consider other matters set forth in Rule 1:19 or Rule 4:13.
(d) The court may set civil cases for trial at a docket call held on a day as provided
by§ 17.1-517 . .
(e) Following the submission of a praecipe, the court may set civil cases for trial at
a docket call held on a day as provided by§ 17.1-517.
The Executive Secretary shall make accessible these procedures on the Internet. The
clerk of each district and circuit court shall make their respective procedures available
in the oflice of the clerk of that court.
Effective date. - This rule, adopted May 1,
2000, became effective July 1, 2000.
The amendment effective July I, 2009, ad-

opted June 12, 2009, rewrote the concluding paragraph of the section.

Rule 1:21. Preliminary Voir Dire Information.
At the outset of jury selection in any civil or criminal case, the court shall deliver
preliminary instructions that: (1) explain the purpose of the voir dire examination, (2)
explain the difference between peremptory challenges and removals for cause, (3)
summarize the nature of the case, (4) estimate how long the trial may last, and (5)
indicate whether it is anticipated that the jury will be sequestered.
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II
t

Update on the Study of Local Court Rules
In mid-1999, the Council requested that Chief Justice Carrico
appoint a committee of circuit and district judges, a circuit court clerk, and
Bar organization representatives to study and recommend changes to the
Rules of Court in order to address concerns raised by recent legislation
dealing with local rules. Serving on the committee were Bar members
Jeffrey Breit, Virginia Beach; Linda Laibstain, Norfolk; Edwin Burnette and
Robin Wood, Lynchburg; and John Keith, Fairfax. Representing the judicial
system were Supreme Court Justice Lawrence Koontz, Jr., Circuit Court
Judges Stanley Klein, Fairfax; Randall Johnson, Richmond; Everett Martin,
Jr., Norfolk; and Donald McGlothlin, Jr., Lebanon; Juvenile and Domestic
Relations District Court Judge Dale Harris, Lynchburg; and Judy
Worthington, Circuit Clerk, Chesterfield.
House Bill No. 2522, adopted in the 1999 Session, sought to limit
the ability of trial courts to establish local rules regarding the management
of litigation through the courts. The measure was introduced due to the
concerns expressed by some Bar members over the proliferation of different rules in a number of circuits and the difficulties caused for attorneys in
adhering to multiple sets of local rules. From the perspective of many
judges and clerks of court, the volume of court caseloads being filed today,
along with concerns about the fairness of the proceedings, require that
courts establish some means of managing the litigation process in an
orderly fashion. They noted that the absence of such docket management
procedures often results in inefficiencies and delays in court proceedings,
trial preparation and judicial decision-making.
The committee began it<; work by identifYing and reviewing 17 typical areas within the litigation process where local rules are adopted. These
included setting discovery cut-off dates, identifYing witness and exhibit lists,
designating expert<;, using depositions at trial, and handling motions in limine and witness subpoenas, among other issues. After reviewing each of
these areas, the committee decided that most could be addressed through:
(1) the development of a uniform pre-trial scheduling order and (2) the
modification of several Rules of Court a<;sociated with trial management
1l1e Council's committee completed its work in late fall.
Simultaneous to the work undertaken by this committee, another bar committee convened under the auspices of the Virginia Trial Lawyers
Association (VfLA). All major statewide bar organizations also were represented on this latter committee. The VfLA committee reviewed and proposed several amendments to the Rules of Court The two separate committee proposals were exchanged. Then a "conference committee" representing the two groups was appointed. The conference committee met late
in 1999 and reached accord on a single proposed set of amendment<;. The
proposed amendment<; were presented to and endorsed by the Judicial
Council at it<; December meeting. The proposed amendment<;, which are
presented below, will be circulated for comment within the judiciary and to
members of the Bar in Virginia

....
J..-'"'"
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Rule 1:18. Prebial Scheduling Order.
A In any civil case the parties, by counsel of record, may agree and submit

In mid-1999, the
Council requested
that Chief justice
Carrico appoint a
committee of circuit
and district judges, a
circuit court clerk,
and Bar organization representatives
to study and recommend changes to
the Rules of Court
in order to address
concerns raised by
recent legislation
dealing with local
rules.

®4

for approval and entry by the court a pretrial scheduling order. If the
court determines that the submitted order is not consistent with the efficient and orderly administration of justice, then the court shall notify
counsel and provide an opportunity to be heard.
B. In any civil case where a pretrial scheduling order is not entered pursuant to paragraph A of this Rule, the court may, upon request of counsel of record for any party, or in its own discretion, enter the pretrial
scheduling order contained in Section 3 of the Appendix of Forms at
the end of Part I of these Rules. A court may not enter a scheduling
order which deviates from the tem1s of the pretrial scheduling order
contained in the Appendix unless either (1) counsel of record for all
parties agree to different provisions, or (2) the court after providing an
opportunity for counsel of record to be heard, makes a finding that the
scheduling order contained in the Appendix is not consistent with the
efficient and orderly administration of justice under the specific circumstances of that case.

Uniform Prebial Scheduling Order
I. Trial

The trial date is _ _ _ _ _ (with a jury)(without a jury). The estimated length of trial is _ _ _ __

II. Discovery
The parties shall complete discovery, including depositions, by 30 days
before trial; however, depositions taken in lieu of live testimony at trial
will be permitted until 15 days before trial. "Complete" means that all
interrogatories, requests for production, requests for admissions and
other discovery must be served sufficiently in advance of trial to allow a
timely response at least 30 days before trial. Depositions may be taken
after the specified time period by agreement of counsel of record or for
good cause shown, provided however, that if counsel of record agree to
take a deposition after the deadlines established herein, such agreement
shall not provide a basis for continuance of the trial date or the scheduling of motions inconsistent with the normal procedures of the court
The parties have a duty to seasonably supplement and amend discovery
responses pursuant to Rule 4:l(e) of the Rules of Supreme Court of
Virginia. Seasonably means as soon as practicaL No provision of this
Order supersedes the Rules of Supreme Court of Virginia goveming discovery. Any discovery motion filed shall contain a certification that counsel has made a good faith effort to resolve the matters in controversy
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with opposing counsel.
III. Designation of Experts
If requested in discovery, plaintiffs, counter-claimant's, third party plaintiffs, and cross-claimant's experts shall be identified on or before 90
days before trial. If requested in discovery, defendant's and all other
opposing experts shall be identified on or before 60 days before trial. If
requested, all information discoverable under Rule 4.:l(b)(4)(A)(l) of the
Rules of Supreme Court of Virginia shall be provided or the expert will
not ordinarily be pennitted to express any non-disclosed opinions at
trial. If requested in discovery, expert-; or opinions responsive to new
matters raised in the opposing parties' identification of experts shall be
designated no later than 1!5 days before trial. The foregoing deadlines
shall not relieve a party of the obligation to respond to discovery
requests within the time periods set forth in the Rules of Supreme
Court of Virginia, including, in particular, the duty to supplement or
amend prior responses pursuant to Rule 4:1 (e).
IV. Dispositive Motions

All dispositive motions shall be presented to the court for hearing as far
in advance of the trial date as practical. All counsel of record are
encouraged to bring on for hearing all demurrers, special pleas, motions
for summary judgment or other dispositive motions not more than 60
days after being filed.

i

I
!

V. Exhibit and Witness List

Counsel of record shall exchange 15 days before trial, copies of exhibits
and a list of witnesses proposed to be introduced at trial. A list of
exhibits and witnesses shall be filed with the Clerk of the Court simultaneously therewith but the exhibits shall not then be filed. Any exhibit or
witness not so identified and filed will not be received in evidence,
except in rebuttal or for impeachment or unless the admission of such
exhibit or testimony of the witness would cause no surprise or prejudice
to the opposing party and the failure to list the exhibit or witness wa-;
through inadvertence. Any objections to exhibits or witnesses shall state
the legal reasons therefor except on relevancy grounds, and shall be
filed with the Clerk of the Court and a copy delivered to opposing
counsel at least five days before trial or the objections will be deemed
waived absent leave of court for good cause shown.

VI. Pretrial Conferences
Pursuant to Rule 4:13 of the Rules of Supreme Court of Virginia, when
requested by any party or upon its own motion, the court may order a
pretrial conference wherein motions in limine, settlement discussions or

r.,

....
I :
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other pretrial motions which may aid in the disposition of this action
can be heard.
VII. Motions in Limine

Absent leave of court, any motion in limine which requires argument
exceeding five minutes shall be duly noticed and heard before the day
of trial.

VIII. Wibless Subpoenas
Early filing of a request for witness subpoenas is encouraged so that
such subpoenas may be served at least 10 days before trial.
IX.

The Council's committee completed its
work in late fall.
Simultaneous to the
work undertaken by
this committee,
another bar commit.tee convened under
the auspices of the
Virginia Trial
Lawyers Association.

Continuances

Continuances will only be granted by the court for good cause shown.
X

Jury Instructions

Counsel of record, unless compliance is waived by the court, shall, two
business days before a civil jury trial date, exchange proposed jury
instructions. At the commencement of trial, counsel of record shall
tender the court the originals of all agreed upon instructions and
copies of all contested instructions with appropriate citations. This
requirement shall not preclude the offering of additional instructions at
the trial.
XI. Deposition Transcripts to he Used at Trial

Counsel of record shall confer and attempt to identify and resolve all
issues regarding the use of depositions at trial. It is the obligation of
the proponent of any deposition of any non-party witness who will not
appear at trial to advise opposing counsel of record of counsel's intent
to use all or a portion of the deposition at trial. It becomes the obligation of the opponent of any such deposition to bring any objection or
other unresolved issues to the court for hearing before the day of triaL
XII. Waiver or Modification of Terms of Order

Upon motion, the time limits and prohibitions contained in this order
may be waived or modified by leave of court for good cause shown.
Rule 1:19. Pretrial Conferences.

In addition to the pretrial scheduling conferences provided for by
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Rule 4:13, each trial court may, upon request of counsel of record, or in its
own discretion, schedule a final pretrial conference within an appropriate
time before the commencement of trial. At the final pretrial conference, the
court and counsel of record may consider any of the following:
(a) settlement;
(b) a determination of the issues remaining for trial and whether
any amendments to the pleadings are necessary;
(c) the possibility of obtaining stipulations of fact including. but
not limited to, the admissibility of documents;
(d) a limitation of the number of expert and/or lay witnesses;
(e) any pending motions including motions in limine;
(0 issues relating to proposed jury instructions; and
(g) such other matters as may aid in the disposition of the action.
Rule 1:20. Scheduling Civil Cases for Trial.
The circuit courts of the Commonwealth shall adopt one or a combination of the following procedures for scheduling civil cases for trial.
(a) Counsel of record may agree to a trial date and may secure
approval of the court by telephone call to the designated court
officiaL
(b) Counsel of record may agree to a trial date as a part of a written plan prepared and submitted to the court for approval pursuant to Rule 1:18.
(c) The court may, at the request of counsel of record, or may in its
own discretion, direct counsel of record to appear, in person or
by telephone, for a conference to set a trial date and consider
other matters set forth in Rule 1:19 or Rule 4:13.
(d) The court may set civil cases for trial at a docket call held on a
day as provided by § 17.1-517.
(e) Following the submission of a praecipe, the court may set civil
cases for trial at a docket call held on a day as provided by
§ 17.1-517.
The Executive Secretary shall make accessible these procedures on
the Internet and shall publish each court's procedure in the pamphlet
known as General Information Relating to the Courts Within Each Circuit
and District in Virginia. These procedures also shall be made readily available in the office of the clerk of that court
Rule 4:15. B Motions Practice.
All motions shall be scheduled and heard by the courts using the
following procedures:
(a) Scheduling - A court may authorize counsel of record to
schedule hearings on written or oral motions by the following
methods:
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(1) Presenting the motion on a day the court designates for

(b)

(c)

(d)

(e)

motions hearings,
or
(2) Contacting designated personnel in the office of the
clerk of the court or the chambers of the judge or
judges of the court;
Notice - Reasonable notice of the presentation of a motion
shall be served on all counsel of record. Absent leave of court
and except as provided in paragraph (c), reasonable notice shall
be at least 7 days before the hearing. Counsel of record shall
make a reasonable effort to confer before giving notice of a
motion to resolve the subject of the motion and to determine a
mutually agreeable hearing date and time.
Filing and Service of Briefs - Counsel of record may elect or
the court may require the parties to file briefs in support of or
in opposition to a motion. Any such briefs should be filed with
the court and served on opposing counsel of record sufficiently
before the hearing to allow consideration of the issues involved.
Absent leave of court if a brief in support of a motion is five or
fewer pages in length, the required notice and the brief shall pe
filed and served at least 14 days before the hearing and any
brief in opposition to the motion shall be filed and served at
least 7 days before the hearing. If a brief is more than five
pages in length, an alternative hearing date, notice requirement,
and briefing schedule may be determined by the court or its
designee. Absent leave of court tl1e length of a brief shall not
exceed twenty pages double spaced.
Hearing - Except as otherwise provided herein, upon request of
counsel of record for any party, or at the court's request, the
court shall hear oral argument on a motion. Oral argument on
a motion for reconsideration or any motion in any case where a
pro se incarcerated person is counsel of record shall be heard
orally only at the request of the court. A court may place reasonable limits on the length of oral argument No party shall be
deprived of the opportunity to present its position on the merits of a motion solely because of the unfamiliarity of counsel of
record with the motions procedures of that court. A court however, at the request of counsel of record, or in the judge's discretion, may postpone the hearing of the motion, or require the
filing of briefs to assure fairness to all parties and the ability of
the court to review all such briefs in advance of the hearing.
Definition of Served For purposes of this Rule, a pleading shall
be deemed served when it is actually received by, or in the
office of, counsel of record through delivery, mailing, or
facsimile transmission.
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1500 Forest Avenue
Richmond, VA 23229

September 8, 2014

By E-Mail
L. Steven Emmert, Esquire
Sykes, Bourdon, Ahern & Levy, P.C.
Pembroke Office Park - Building One
281 Independence Boulevard
Fifth Floor
Virginia Beach, VA 23462-2989
Re:

2014 Boyd-Graves Conference: Committee to Study
Potential Revisions to Va. Code Ann. § 8.01-273.1

Dear Steve:
In your letter of May 21, 2014, you asked me to chair a
if appropriate,
potential
Committee to study and recommend,
revisions to Va. Code§ 8.01-273.1.
The task that you assigned to the Committee was:
Whether VA Code § 8.01-273.1 should be amended to permit or
require the circuit court to hear the merits of a motion to refer
to the Workers' Compensation Commission a claim that may satisfy
the requirements of the Virginia Birth-Related Neurological Injury
Compensation Act.
The statute
upon motion.

currently mandates

such

a

referral

immediately

Our Committee consisted of Monica Monday, Judge Mike Gamble,
Curtis Hairston, Kevin Logan, Brad Chandler and me.
Unfortunately
there was little familiarity with this statute among the Committee
members so I contacted you to ask who proposed our topic to the
Conference.
You replied that our topic was submitted without a
signature from a conference member.
Richmond!
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L. Steven Emmert, Esquire
September 8, 2014
Page 2 of 3

Our Committee first undertook to discuss the issue with
colleagues in their firms and otherwise.
We compiled a list of
lawyers, both plaintiff and defense, who do work in this area. We
have attempted to contact those lawyers and seek their input.
The plaintiff lawyers we surveyed were unanimous in their
Some believe the
belief that the statute needs to be amended.
proposed amendments do not go far enough.
They feel the statute
as written is being abused. One pointed to cases of personal
injury suits brought by adult females with personal injuries to
themselves that are distinct from injuries to their babies that
were being referred to the Workers Compensation Commission under
the statute.
Others spoke of the referral to the Commission of
cases where the infant is injured but does not meet the criteria
of the Birth Act, which requires the child to have permanent motor
deficits and either cognitive or developmental disabilities such
that the child requires lifelong assistance in all activities of
daily living.
The defense lawyers we spoke to were unaware of any abuse of
the statute and generally felt it should not be amended.
One said
that if you take "shall" out of the statute it will act as a
disincentive for hospitals and doctors to participate in the
Birth-Related
Neurological
Compensation
Fund
established
by
§ 38.2-5015.
Eligible children vi tally need the Fund because of
the high cost of the care they require. There should be an
incentive for hospitals, hospital systems and doctors to pay into
the Fund and if it is a discretionary issue for the courts to
handle, the incentive will go away.
We also talked with the Chief Deputy Commissioner of the
Virginia Workers' Compensation Commission to seek his input. The
Chief Deputy said that on average the Commission gets 15-20 birth
injury cases per year but that the majority of them are on
original petitions and not from circuit court referrals.
The
Chief Deputy had no opinion on whether the statute should be
amended to permit or require the circuit courts to hear motions to
refer.
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L. Steven E~mert, Esquire
September 8, 2014
Page 3 of 3

After several meetings there is a consensus among the
committee members that the Committee needs additional time to
study our topic.
We feel that the issue is complex enough to
require another year of study. Issues to be addressed include
whether an amendment to the statute would conflict with § 38.25003, which gives the Workers Compensation Commission exclusive
authority to hear and pass on claims under the Birth Act. ("It is
the Commission's exclusive responsibility to determine if the
injuries alleged fall under its jurisdiction and are compensable."
King v.
Va.
Birth-Related Neurological
Injury Compensation
Program, 242 Va. 404, at 407, 410 S.E.2d 656, at 658-59 (1991)).
Another issue to consider is whether an amendment to the
statute will cause the litigants to, in effect, have to conduct "a
trial within a trial" as part of the motion hearing. Will expert
witnesses have to be called to testify concerning the merits of
the motion to refer and will those expert opinions be binding on
the parties before the Commission or later back in circuit court?
The Committee also asks that you consider expanding our
Committee to include both a plaintiff and defendant medical
malpractice lawyer. We feel that equal input from those with medmal experience would be helpful.
In order to better address this very interesting topic, the
Committee recommends that this topic be carried over until next
year.
Sincerely,

James A. McCauley
/30
c:

Monica T. Monday, Esquire
The Honorable J. Michael Gamble
Curtis M. Hairston, Jr., Esquire
Kevin V. Logan, Esquire
L. B. Chandler, Jr., Esquire
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September 18, 2014

Via E-mail and U.S. Mail
L. Steven Emmert, Esquire
SYKES, BOURDON, AHERN & LEVY P.C.

Pembroke Office Park - Building One
281 Independence Blvd., Fifth Floor
Virginia Beach, Virginia 23462-2989
Re:

2014 Boyd Graves Study Committee
Whether the Uniform Child Custody Jurisdiction and
Enforcement Act Should Be Amended to Specify State with
Exclusive Original Juris diction over Proceeding
Relating to a Child Aged Six Months or Younger (when a
divorce proceeding is pending in another state)

Dear Mr. Emmert
Enclosed please find the report of the Study Committee. I am also
forwarding a copy to Stuart Raphael, the conference secretary, for inclusion in
the booklet. By copy of this letter to all our committee members, I again
extend my sincere appreciation for their hard work on this project.
Very truly yours,

Su~~
Committee Chair
Enclosure
cc: Committee Members (via email w /Report)
Philip C. Coulter
Peter C. DePaolis
Marilyn C. Goss
Maureen Riley Matsen
A. Benjamin Spencer
Winship C. Tower

Stuart A. Raphael, Esquire (via email w /Report)
S:\SMH\Emmert.001

SUSAN M HICKS
SHICKS@SU SANHICKSGROUP.COM
ATTORNEYS AT LAW
THREE FLINT HII.L

3201 JERMANTOWN ROAD
200
FAIRFAX, VIRGINIA 22030
TEL 703 691 4848
FAX 703 359 0197
SUITE
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REPORT TO BOYD-GRAVES CONFERENCE
2014 UCCJEA STUDY COMMITTEE
SEPTEMBER 18,2014
The following is the report of the 2014 UCCJEA Study Committee ("the
committee") that was appointed May 21, 2014.

Committee Members:
Philip C. Coulter, Esquire
Peter C. DePaolis, Esquire
Marilyn C. Goss, Judge
Maureen Riley Matsen, Esquire
A. Benjamin Spencer, Professor
Winship C. Tower,Judge
Susan M. Hicks, Esquire, Chair
Committee Assignment/Recommendation:
The Uniform Child Custody Jurisdiction and Enforcement Act's ("UCCJEA")
definition of home state as it relates to proceedings dealing with a child six months or
younger currently provides that the state where the child is born has exclusiv:-e original
jurisdiction. The question presented to the committee for study was:
As a matter of carrying out the stated purpose of the UCCJEA, should Virginia
consider enacting the following change to the "Defmitions" section of the statute,
which would read, in part:
"Home state" means the state in which a child lived with a parent or a person
acting as a parent for at least six consecutive months immediately before the
commencement of a child custody proceeding. In the case of a child less than six
months of age, the term means the state in which the child lived from birth with any of
the persons mentioned unless there is a divorce case pending in another state
which has personal jurisdiction over the parents. in which case that state would
have initial. exclusive jurisdiction. Va. Code Ann. § 20-146.1. (proposed change in
bold italics).

For the reasons stated below, the committee does not believe that the
UCCJEA's defmition of home state as it relates to a child who is six months or
younger should be amended to specify that the state with exclusive jurisdiction should
be the state wherein a valid divorce is pending.
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Committee Report/UCCJENPage 1 of 3

Summary of Committee's Work:
By way of background, Virginia adopted the UCCJEA, Va. Code Ann. § § 20146.1-146.38, which became effective onJuly 1, 2001. To date, all U.S. states and
territories have adopted either in part or as a whole the UCCJEA, except Puerto Rico
and Massachusetts, although the latter introduced legislation this year (2014). The
committee reviewed several documents that were helpful in understanding the history
and purpose of the UCCJEA. Some of the background materials reviewed were the
Uniform Law Commission's "Child Custody Jurisdiction and Enforcement Act
Summary" and 'Why States Should Adopt UCCJEA." A primary goal of the UCCJEA
is to bvoid competing child custocfy orders by limitingjurisdiction over child custocfy disputes.
Recently, I was involved in a case that brought to light a problem that results
from the UCCJEA's definition·ofhome state for jurisdictional purposes when a child
is less than six months old. The case involved a married couple who had lived in
Virginia for five years before a divorce was filed. Both parties fully participated in the
Virginia divorce process, however pending the divorce, the pregnant wife abruptly left
Virginia. Her husband did not know her whereabouts until she revealed during the
discovery process that she was living in Texas. A few months later, the wife gave
birth in Texas and, on the exact date her daughter was born, filed a custody petition in
Texas. The husband requested that the Virginia court award him custody as part of
the pending divorce. Because the U CCJEA for jurisdictional purposes defines the
home state as the place where the child was born if the child is less than six months
old, Texas had initial, exclusive jurisdiction of the case. While this is a very
abbreviated description of the situation, what resulted was a Virginia court with valid
jurisdiction over both parties and the marriage in a legitimate, pending divorce case
being divested of custody jurisdiction by Texas where the parties had never lived as a
couple and rarely visited.
After reviewing this background material and numerous law review articles, the
committee then met via telephone conference on July 31, 2014.
The conclusion of the committee not to propose any change to the current
statute was based upon a number of considerations. Among the concerns was the
committee's recognition of the need for certainty and consistency when establishing
initial excl~sive custody jurisdiction. The committee also felt that Virginia should not
take action that would substantially change the setting of the original exclusive
jurisdiction that is provided in the UCCJEA because one of the primary goals of the
UCCJEA is to avoid competing child custody orders. If any discretion is added to the
provision that permits the "birth state" to have original jurisdiction (for children less
than six months old), then there is increased likelihood of competing custody orders.
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The committee thought that this issue may b~ best addressed by the National
Conference of Commissioners on State Laws so that any change could be submitted
to all states for consideration.
Another concern was that the change would only benefit married individuals;
however, unmarried parents would still be faced with th~ current statute that provides
that the state where the child is born has original jurisdiction. There are anecdotal
examples wherein one parent or the other gains some advantage by leaving one state
and going to another state for the birth of the child. Also, the suggested language
does not address the problem when the child is less than six months old and has lived
in several different states.
The committee believed that the current statute provides appropriate remedies
in cases where there is divorce pending in another state or there are custody
proceedings dealing with other children in other states. The state where the child is
born may decline to exercise its original exclusive jurisdiction if it determines that
another state is a more convenient forum (Ya. Code Ann.§ 20-146.18). However, the
state where the child is born has to make the determination that it is an inconvenient
forum. Additionally, the "birth" state with original jurisdiction may decline
jurisdiction if the person seeking to invoke its jurisdiction has engaged in unjustifia~le
conduct. (Ya. Code Ann.§ 20-146.19).

Conclusion:
While there are certainly problems with the UCCJEA's granting exclusive
original jurisdiction to a state where a child is born when the proceeding is brought
before the child is six months old, our committee felt this bright line rule that
currently exists in the statute was needed to carry out the primary goal of avoiding
competing child custody orders by limiting jurisdiction over child custody disputes.
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