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Message from the Chair

Setting the Tone
By Deborah Wood Blevins, deborah.blevins@workcomp.virginia.gov

E

very year the
Chair of the
Joint Alternative Dispute Resolution Committee is
asked to set a theme.
This year, I hope
our message to the
Virginia lawyer is
this: Put ADR tools
in your toolbox. You
can use them anywhere.

I am reminded
of a core value I
learned from my
mentor and original
senior partner, Philip
M. Sadler, a former
president of the Virginia State Bar. Mr.
Sadler taught me by
his words and his
actions how to disagree without being
disagreeable. Over
the years, I learned
What are ADR
that he was teachtools? They are the
Deborah Blevins
basic problem-solving me to respect
ing skills that every lawyer is called my opponents, and to listen to my
upon to use, regardless of the sub- clients, because they had problems
ject matter of his or her practice. that needed to be solved. Often, the
Negotiation. Active listening. Civil- problems could be solved through
ity. Respect. These are skills every talking to the other side in ways that
lawyer can use, whether in a formal were positive and forward-looking,
ADR process, such as mediation or rather than negative and adversariarbitration, or not.
Continued on the next page
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News and Notes
The next meeting of the
Joint ADR Committee Council
is set for 10 a.m. to 2 p.m.
May 17 at the VBA offices in
Richmond, 701 E. Franklin
St., Suite 1120. Committee
members are welcome.
The Joint ADR Committee's
Symposium on ADR will be
held Sept. 25 in Richmond.

The Virginia State Bar
Annual Meeting will be June
15-18 in Virginia Beach. Registration details are online.

The Virginia Bar Association's 127th Summer
Meeting will be July 20-22 at
the Omni Homestead Resort.
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Stories from Beyond the Courtroom
Too Young to Mediate?
By Marina Mayes, Virginia Workers' Compensation Commission

N

ot too long ago I had an opportunity to comediate with another young lawyer going
through the mediation certification process for
family law. While I enjoy co-mediating with mediation
students from all backgrounds and ages, I find myself
particularly excited when I get to work with young
mentees in the early stages of their professional career.

Marina Mayes works as a Senior ADR Specialist in
the Alternative Dispute Resolution Department at
the Virginia Workers’ Compensation Commission.
She graduated from the University of Richmond
School of Law with a Certificate of Concentration
in Family Law from the National Center for Family
Law. She is a certified family mediator and mentor
in Virginia and primarily focuses on family
mediations.

On that particular day, my mentee and I spent a
good six hours together mediating three court-referred
cases. After the final mediation, she and I had an opportunity to review and debrief all three cases and go
over what she felt were her strengths and weaknesses.
As typically happens, the topic turned to her concerns
regarding her age and whether clients would take her
“seriously” since most of them are likely going to be
older. I find that often there is a clear tendency to correlate a mediator’s age to his or her experience level and
to assume that to be a “good” mediator you need certain
life experiences. To answer my mentee, I went back to
the first mediation that I performed solo.

school. While I was excited to mediate by myself after
a year of co-mediating, I couldn’t ignore the butterflies
in my stomach. My nervousness wasn’t caused by a
lack of understanding of the mediation process or fear
that the parties would be disappointed that I wasn’t a
family lawyer. Rather, it was caused by my own questioning as to whether I had the “life experience” necessary to even be a good mediator. Could someone who

I started mediating solo during my last year of law

Continued on the back page

Chair's message
Continued from page 1

al. We were, in those ways, not just
Attorneys, but truly Counsellors at
Law.
As the French say, plus ça
change, plus c'est la même chose
– the more things change, the more
they stay the same. The lessons I
was learning from Mr. Sadler – collaborative problem-solving, civil-

ity, respect – are now taught in law
schools in ethics and ADR classes.
These tools are ones we hope to revisit and highlight during this year.
Planning is underway for a symposium to be held on Sept. 25, 2017,
in Richmond, which will explore
these themes. Mark Rubin, a member of our Council, will entertain us
with stories of how he has used basic mediation and facilitation skills
to help resolve public policy disputes. He is a great role model for

Virginia lawyers in thinking about
how to creatively resolve problems
in a new way.
Lawyers are in a unique and
privileged position to set the tone
for how conflict is resolved. Next
time you start to pick up the phone
or write an email, think about the
ADR tools in your toolbox. Will
one of them work here?
It’s all good,
Debbie

© 2017 The Virginia Bar Association; All rights reserved. The views expressed herein are not necessarily those of the VBA.
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New Council Member Profiles
Name: Justice LeRoy F. Millette, Jr. (Ret.)
Position: ADR Neutral, The
McCammon Group
Law School, graduation
year: William & Mary Law
School, 1974
Why did you become a lawyer?
When I was a junior in high
school, our high school play
was "Inherit the Wind" and I was excited by the idea that
it would be a great career to represent people in the legal
system because through a process of asking questions in
court and making legal arguments one could get to the
truth about often very fundamental issues.
What do you like most about ADR?
When I was a circuit court judge and to a lesser extent as
an appellate judge, I became interested in ADR for several
reasons. First, it seemed like some of the most interesting
cases were being resolved through ADR, especially mediation. Second, I soon realized that one of the main benefits
of ADR, and especially mediation, was to enable the parties
who knew the case better than anyone who would be
the trier of fact, be it the judge or jury, to often fashion a
result that the court was not able to legally accomplish.
And finally, as I became more involved in ADR, I began to
Name: Joan S. Morrow
Firm: Joan S. Morrow, P.A.
Law School, graduation
year: Mitchell Hamline School
of Law, 1978
What do you like most
about mediation?
It provides the litigants,
the “real people,” with an
opportunity to express how
they feel; a chance to learn
that the litigation outcome may
be different from a “just” one; the opportunity to privately
confer with counsel and mediator about settlement options
and creative terms; and, best of all, to conclude the
process with a sense of relief and satisfaction. I also love
the opportunities for creativity that mediation provides me
in designing processes to suit extraordinary disputes and
assisting counsel as their negotiation consultant.
Tell us about your family.
George, my delightful spouse, is a former English professor,

realize the ability of mediation to empower the parties to
take control of the decision and resolve the dispute. I have
also come to realize the flexibility and cost-saving that is
possible in arbitration and other forms of ADR.
What inspires you?
The thing about the practice of law and being a judge that
has always inspired me is the responsibility that the parties
bestow upon us to help them resolve disputes involving
the most important aspects of their lives, be it a criminal
matter that will result in loss of freedom, the fair resolution
of commercial disputes, the fair compensation for an injury
or the just resolution of their domestic issues. This responsibility makes me always want to do the best that I can
possibly do in order to best achieve justice in every conflict.
Tell us something that's not on your resume.
When I was 30 and still unmarried, I gave up a partnership
in a law firm, and with my dog I drove my 1974 Porsche
911 all around the South and West. I was gone about five
months and visited almost every state West and South of
Illinois, and put about 15,000 miles on my car, staying with
various friends and also camping. In fact, I was in Jackson
Hole, Wyoming, when I awoke to find ash all over my tent
and I learned that Mount St. Helens had exploded. It was
a great experience but eventually I started to visit different
local courthouses, which helped me realize how much I
wanted to continue practicing law. So, I returned to Virginia
and resumed my career as a lawyer and judge.
litigation lawyer, general counsel, CEO and healthcare
consultant who now writes books on the Revolutionary
War period in Williamsburg. We share the pleasure of the
company of Pete and Pris, the dynamic Siamese cat duo.
How has ADR affected your legal practice?
It completely reinvented it! When I started practicing law in
Minnesota in 1978, there was no ADR. In the early 1990s,
Minnesota was a pioneer in court-annexed ADR. By then,
I already had 14 years of experience with a court system
that offered an expensive, time-consuming and often
unsatisfactory outcome in employment matters, so I leapt
at the opportunity to become a mediator. A few years later,
I had become a full-time, “professional” mediator.
What do you hope to accomplish on Council?
To recruit more members, reminding all lawyers, regardless
of practice area, that ADR skills should be part of their tool
kit and to provide them with ways to enhance those skills,
as advocates or neutrals or both.
What inspires you?
Acts of intellectual honesty, integrity, decency and
kindness, both in life and in law.
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New Council Member Profiles
Name: William T. Fitzhugh
Firm: Rowe, Rosen & Fitzhugh,
PLC
Position: Partner
Law School, graduation
year: University of Richmond
School of Law, 1992

be better problem solvers in the future. Both spouses and
the children are better able to avoid the toxic attacks that
occur in family law litigation.
What did you do before law school?
I swam for UVA. In high school and college, I was swimming 9-10 miles a day, so I’ve spent much of my life in the
pool.

Why did you become a
lawyer?
I wanted to be able to help
people solve their problems. My parents spent their days
helping other people. My dad is an OB/GYN who started
the Fan Free Clinic and focused on women-centered approaches to pregnancy and treatment. My mom has her
MSW and taught parenting groups and grandparents raising grandchildren groups.

What has been your biggest challenge since law
school?
Managing the demands of a now 25-year-old daughter
with autism and seizures. She only got respite services in
the last few years. So, for the bulk of her life, if she had a
seizure or a behavior incident, either her mom or I had to
stop whatever we were doing and race to get her. My son
had to learn mindfulness under fire. Trying to be in the moment when your sister is breaking bad in the grocery store
is not always easy.

How do you use ADR in your practice?
I have been involved in collaborative practice since 2006.
I enjoy the power that collaborative practice gives clients
who are going through difficult times in their life. It is
transparent and, hopefully, provides them with the skills to

If you hadn’t become a lawyer, what other career
would you have pursued?
I really enjoy helping people become better swimmers. I
coached Masters Swimming for about 10 years, and I still
occasionally give lessons to triathletes.

Name: Bradfute W. Davenport,
Jr.

their business and personal lives.

Firm: Troutman Sanders LLP
Position: Retired partner
Law School, graduation
year: University of Virginia
School of Law, 1972
How do you use ADR in your
practice?
I had scores of cases that
were arbitrated and mediated.
I served as both arbitrator/
mediator and advocate. Most of them were construction,
commercial and “bet-the-company” disputes.
What do you like the most about ADR? How has this
affected your legal practice?
When done right, and in the right cases, it saves the parties money and angst, and permits them to get on with

Why did you join the Joint ADR Committee?
To help advance the ADR cause, and to network.
What do you hope to accomplish during your tenure
on the Joint ADR Committee Council?
I’d like to take on cases as an arbitrator and mediator, and
to advise clients on the advantages and disadvantages of
ADR versus litigation, on when and when not to agree to
enter into arbitration agreements, and how to negotiate
arbitration agreements.
If you hadn’t become a lawyer, what other career
would you have pursued?
Maybe ministry.
What are your vacation plans for 2017-18?
Trip with wife to Krakow, Budapest, Prague and Paris.
Tell us something about yourself that is not on your
resume.
Some people say I have a pretty good sense of humor.

Have a Question About Your Joint ADR Membership Status?
Contact The Virginia Bar Association at
804-644-0041, email membership coordinator

Cyrus Nuval at cyrusnuval@vba.org or sign on
to your member profile at www.vba.org.
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New Council Member Profiles
Name: Claudia Farr

leaders. To make positive contributions to the continuing
development of ADR in Virginia.

Employer: Virginia Workers’
Compensation Commission

What do you hope to accomplish during your tenure
on the Joint ADR Committee Council?
To keep communications about ADR flowing between
Committee members, other Virginia Bar members, and the
publics we serve.

Position: ADR Consultant
Law School, graduation
year: University of Richmond
School of Law, 1989
Why did you become a
lawyer?
Before law school, I had some
interesting public service jobs,
which influenced my decision to become a lawyer. While
in law school, I leaned toward a practice involving public
policy development.
What do you like the most about ADR?
ADR offers many positive ways for people, businesses and
governments to resolve and even prevent a wide range
of problems, while honing communications skills that can
serve them well in the future.
Why did you join the Joint ADR Committee?
To learn from this group of seasoned and emerging ADR

Name: William Bray

What was your favorite class in college or law
school?
English literature in college; torts in law school, maybe due
to the stories about people they each involve.
What did you do before law school?
I worked in the Republic of Benin (Peace Corps) with
local teachers to create an interactive health curriculum
for primary school students, and during school breaks,
assisted nurse midwives in a rural clinic. Then later I turned
to fundraising, volunteer management and not-for-profit
board development for charitable organizations. And most
important, my husband and I became parents to two
wonderful sons.
What do you like to do in your free time?
Have fun with friends and family, explore the woods with
my sweet and curious dog Chess, read great fiction.

Why did you join the Joint ADR Committee?
The opportunity arose to be the Law School representative
and I jumped at the chance to learn more and become
more involved.

Position: Student at William &
Mary Law School
Law School, graduation
year: William & Mary Law
School, May 2018

What do you hope to accomplish during your tenure
on the Joint ADR Committee Council?
The establishment of a Joint ADR Committee Virginia-only
law school championship.

Why do you want to become
a lawyer?
To become a better
representative and adviser for
professional athletes.

What do you like to do in your free time?
There is very little of it right now with school and family,
but when I have the extra time, sleep.

What did you do before law school?
I was fortunate to pitch in the Major Leagues for five years
with the Cincinnati Reds and Washington Nationals.

Tell us something about yourself that is not on your
resume.
I love sushi and one of my goals is to travel to Japan just
to dine at Sukiyabashi Jiro.

We Want to Hear from You!
If you have a point of view or ADR story that
you would like to share in an upcoming news-

letter, please email Claudia Farr at claudia.
farr@workcomp.virginia.gov with your ideas.
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Appellate Mediation on the Rise:
Want to Learn More?
By Claudia Farr, Virginia Workers' Compensation Commission

Y

For those curious about appellate negotiation and mediation,
reading this 320-page book straight
through is a pleasure. For zooming
in quickly to specific sub-topics,
the book is well organized: there
are sections on the fundamentals
of appeals, the appellate mediation
process, practice tips for appellate attorneys and practice tips for
appellate mediators. An appendix
contains resources such as sample
communications, mediation statements and settlement agreements.
But what if you lose? You might
The authors tend to use a generaltake a close look at the true risks on in mediation techniques, both evalized, non-jurisdictional approach,
appeal, and what appellate media- uative and facilitative. Many profrom which readers can build in the
tion can do for your client. Work- grams require specific training in
specific laws, rules and standards of
ing together with a skilled mediator, appellate mediation prior to being
their own jurisdictions.
the parties may bring about a better, placed on the roster.
cheaper, more satisfying solution.
Here’s a taste of what the book
So how can we build our knowlAppellate Mediation Nationwide edge and skills to engage success- covers:
Appellate mediation is on the fully in appellate mediation? An exUnderstanding the Legal
rise nationwide. Twelve federal cellent first step is to read this book:
Framework
on Appeal: For newAppellate
Mediation:
A
Guidebook
1
circuit courts of appeals, over 30
states2 and the District of Colum- for Attorneys and Mediators by bies, the guidebook describes the
bia3 now have court-connected ap- Brendon Ishikawa and Dana Curtis, basics of appellate procedure. We
pellate mediation programs that published by American Bar Associ- learn why the appellate legal frameassist parties and their attorneys in ation Section of Dispute Resolution work looks and feels very different
from that of trial, where a civil litiexploring settlement opportunities (November 2016).
gant wins by a “preponderance of the
with an experienced mediator.
This guidebook, the first of its evidence.” Not so on appeal, where
In some court programs, appel- kind, is a must for anyone interested the court does not retry the case.
late mediators are attorneys who are in learning more about appellate Rather, the focus is on the errors the
court employees; in other programs, mediation, from beginners to sea- appellant assigns to the judgment
the mediator roster is composed soned negotiators and mediators. under the applicable standards of reof volunteer attorneys and retired The authors offer a rich and com- view. Applying the correct standard
judges. The possibility for the par- prehensive book with deep insight of review is crucial to an attorney’s
ties to engage their own private me- and practical advice on the legal, evaluation of the strength of his clidiator is also in the mix. Appellate economic, and social/psychological ent’s appellate case.
mediators typically are knowledge- aspects of mediation at the appellate
able about civil appeals and skilled level.
Continued on page 7
ou’re an attorney and just
won a favorable trial verdict for your client, with
damages close to $1 million. But
then comes the other side’s notice of
appeal. Appellate mediation is the
last thing on your client’s mind, or
yours for that matter. Why mediate
your hard-won case at this stage?
Just look at the low reversal rates
in the appellate court. You are ready
to fight the good fight, and win that
appeal.
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Guidebook

late mediation practice, and note that a high level of
legal analytical skills and emotional intelligence are
Continued from page 6
needed. They also offer realistic advice for beginning a
Monetizing Case Value Via Decision Tree Analy- business, based on your vision, values, and goals.
sis: Decision tree analyses and worksheets are provided Conclusion
to estimate the present-day economic value of a case
A growing number of state and federal appellate
on appeal. The analyses use appellate court reversal courts have adopted formal mediation programs. By
rates to estimate the odds of affirmance, modification reading Appellate Mediation: A Guidebook for Ator reversal for retrial, and describe how to allot a dol- torneys and Mediators, we gain new perspectives on
lar value for each potential outcome. Also used in the negotiation, mediation, and settlement at the appellate
analyses are the dollar value of the judgment and the level and add valuable skills to our practices.
estimated fees and costs of appeal and potential retrial.
The sum of all possible dollar outcomes for the party,
Claudia Farr is a Certified Mediator and Alternative
either positive or negative, is the present-day value of
Dispute Resolution Consultant for the Virginia
that party’s case. While the analysis seems complex,
Workers’ Compensation Commission. Prior to
the authors assure us that with some practice, it can be
done with our cell phone calculator, a pencil, and single
joining the Commission, she led the Virginia
sheet of paper.
Department of Employment Dispute Resolution for
Assessing Party Interests: The authors emphasize that for the best possible settlement, the parties’
interests must also be explored. Interests may include
relieving the personal stress of litigation, restoring relationships, ending the burden litigation can place on
business operations, or preserving stock value, reputation and/or lines of credit. The authors explain how
lawyers and mediators can help “expand the settlement
pie” by asking each party what really matters to them.
Appellate mediation is not just about the money.
Using a Structured Appellate Mediation Process:
The guidebook describes the structure of the mediation
process used by the authors, who cite a quote attributed
to Abraham Lincoln: “Give me six hours to chop down
a tree and I will spend the first four sharpening the axe.”
Likewise, a major theme of this book is the importance
of the attorneys, their clients and the mediator to spend
enough time in preparation and collaborative information sharing before and during the mediation, rather
than rushing to caucuses and negotiation prematurely.
With that, the actual mediation generally takes a day.

10 years, and played a lead role in advancing
alternative dispute resolution in state government
agencies.

Endnotes
1. See Craig A. Marvinney, “Mediation in the United
States Circuit Courts of Appeals: A Survey,” 64 Federation of Defense & Corporate Counsel Quarterly 53-67
(Fall 2014), http://www.thefederation.org/documents/
V64N1_Marvinney.pdf.
2. See University of Maryland Francis King Carey
School of Law Center for Dispute Resolution, “An
Analysis of the Maryland Court of Special Appeals
ADR Division January 2012 Appellate Mediation Program National Questionnaire” (September 11, 2012),
http://www.courts.state.md.us/cosappeals/mediation/
pdfs/cosaadrsurveyanalysis.pdf.

3. Mediation in the D.C. Court of Appeals, District of
Columbia Courts, http://www.dccourts.gov/internet/
Pointing the Way for Mediators and Attorneys: appellate/appellatemediation.jsf (last visited April 11,
The authors end by sharing tips for growing an appel- 2017).
The Joint ADR Committee welcomes members of the Virginia State Bar and The Virginia Bar Association
to join our group. Find details on our webpage, or contact us to get involved:
The Honorable Deborah W. Blevins, Chair			
M.F. Connell Mullins Jr., Secretary/Treasurer
James C. Cosby, Vice Chair				
William H. Shewmake, Immediate Past Chair

PAGE 8 			

JOINT ADR COMMITTEE

SPRING 2017

Using Your Client's Authenticity
in Mediation
By James J. Mathie, BridgeTower Media Newswires, March 6, 2017

I

t’s relatively easy to recall your trial victories when
the jury identified with your client. They’re probably some of your best results.
How did that happen?

call a specific instance of seeing their child run across a
street without looking and perhaps being nearly struck
by a car. The immediate response might be anger directed toward the child, saying: “Don’t you ever do that
again!” But that outward emotion masks the underlying
emotions of love, fear and the helplessness you probably felt while witnessing a disaster narrowly averted.

On a superficial level, there is a significant body of
evidence showing that jurors are influenced by a party’s
physical characteristics. At least one study found that
Back to your food-poisoning case: You need to be
attractive plaintiffs were awarded higher compensatory
able
to open the underlying emotions so the jury can
damages. Maybe you had a cute client?
identify with those emotions and with your client.
More likely, though, the jury understood what your
client and case were about. It’s what I will call authenOnce you work through the anger to the underlyticity. Others might say you, or your client, spoke from ing emotions, your client won’t come across as being
the heart. No matter
angry, but rather as the
how you describe it, you
scared mother of small
know when it happens
children who was helpYour goal in mediation is to
and sometimes even feel
less to soothe their pain
it because the hair on the
and afraid of losing what
have the person on the other
back of your neck rises
she loved more than
side
see
and
feel
—
ideally
and you may even feel a
anything in the world.
shiver.
Jurors can understand
experience the hair rise on the
the fear and helplessThe truth is, if the
back of his neck — when he
ness that accompanies
jury identifies more with
having a very sick child
recalls the same emotions that
one party than the other,
and will know from
the verdict will likely reyour client expresses.
their own experience
flect that. Although you
that your client’s emocan’t control your clitions are authentic.
ents’ looks, you can play
a role in how jurors connect with them.

Although it’s great when something like that hapHere’s an example. Consider a food-poisoning case: pens at trial, if the great majority of your cases are beA family of four is sickened — the young children even ing resolved in mediation, you probably aren’t usually
need to be hospitalized for a couple of days — after getting the benefit of your client’s authenticity.
eating tainted food from a grocery. Now you are repTo use client authenticity at mediation you need to
resenting the family and the only thing that the mother consider changing your approach and preparations in
can express to you is her anger with the grocer.
two ways. First, you need to work through your client’s
The natural response to anger is to defend yourself emotions before or at mediation.
— to recoil or fight back. Neither response is what you
Lawyers aren’t typically taught to find the emotion
would want from a jury. And the jury is unlikely to sim- in their cases or in their clients. Often, it’s just the opply adopt your client’s anger against the grocer.
posite. Lawyers learn that emotions can be messy and
Anger is a secondary emotion. Every parent can re-

Continued on page 9
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Annunziata and Coombs to Serve as GPC Panelists

T

he Honorable Rosemarie
Annunziata, retired senior
judge of the Court of Appeals
of Virginia and a former Chair of
the Joint ADR Committee Council,
and Cyril Coombs, a current Council
member, will serve as panelists in
the Mid-Atlantic Global Pound
Conference Series, Shaping the
Future of Dispute Resolution and
Improving Access to Justice, in
Baltimore on June 8, 2017.

current Council member, and
Debbie Blevins, Council
Chair, are serving as members of the Local Organizing
Committee, as is Cyril
Coombs.
For more information
Sally Campbell, Dispute
about
the Conference, click
Resolution Services Manager for
Annunziata
the Virginia Supreme Court and here.

Authenticity

Coombs

In most cases, the only exposure that the other side
will have to your client is at his or her deposition —
Continued from page 8
probably not an optimal forum. Mediation presents a
difficult to control. If you’re not comfortable with emo- better opportunity.
tions, then you need to work with a mediator who can
Returning again to the food-poisoning case: Your
deal with the emotions and interests that drive your goal in mediation is to have the person on the other
client, and that ultimately underlie the dispute and its side see and feel — ideally experience the hair rise on
resolution.
the back of his neck — when he recalls the same emoSecond, you need to be prepared for a joint ses- tions that your client expresses. If you can do that, what
sion in which your client may speak to the other side should accompany that feeling are two things: 1) a feelor speak to the mediator when the other side is present. ing of identification with your client and 2) a realization
that the jurors will most likely feel the same thing. That
If mediation always involves immediately retreat- identification increases the uncertainty about how the
ing to separate rooms and remaining there until the me- jury will respond. The increased anxiety encourages a
diation succeeds or fails, then you may never have the negotiated resolution if one is possible.
chance to use one of the keys to your case — your cliUsing authenticity at mediation provides you with
ent’s authenticity.
the best opportunity to present your best case to the
Here’s why the joint session can be crucial: Law- other side. Even if the case doesn’t settle, you will still
yers, as a group, can be fairly characterized by strong have a better sense of how your client will come across
uncertainty avoidance. Here, this is defined as the ex- at trial and she will most likely be a better witness betent to which a group feels threatened by ambiguous cause of her presentation at mediation.
or unknown situations. The legal system is rife with
All of this means that you may need a new approach
rules (think discovery, motion practice and precedent)
to limit the uncertainty inherent in trials. Perhaps the to mediation, but making the needed changes will imbest way to have the other side recognize the strength prove your presentation when it is most important — at
of your case is to increase the uncertainty — the anxi- mediation — where most of your cases will be settled.
ety — they feel about the prospect of going to trial. The
best way to do that is by demonstrating your client’s [Reprinted with permission of Virginia Lawyers
Weekly.]
authenticity.
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for Dad to move in with them if Dad got a court order
granting them legal access to their grandkids.

Continued from page 2

had never been married, didn’t have any kids and had
never litigated be able to perform the role of a mediator as competently as mediators who had all of that and
more?
Then came my mediation. At first glance, my clients
seemed like a typical suburban mid-40ish couple with
two kids. The only problem with that initial assumption
is that Dad had just moved back home with his parents
because his traumatic brain injury made it impossible
for him to live alone. Mom was trying to balance working two jobs and taking care of two autistic children.
Neither Mom nor Dad wanted to be married, but if they
divorced, Dad would lose Mom’s health insurance, and
he had not yet been approved for disability. The children’s school was threatening to kick their son out for
behavior outbursts that started after Dad left the family
home. Discussing money and access to the kids seemed
overwhelming to both parents, and reaching any solution near impossible. In fact, the only reason they were
in the mediation was that Dad’s parents had only agreed

Three hours later, the parties not only reached an
agreement for the next three months but also scheduled
a second session date. As I walked the parties out, I
learned from Mom that I had not been the first mediator they tried. I was the fourth. And as Mom explained
it, unlike the other three mediators, I had walked them
through what mediation is, listened to the stories, and
gave them an option of coming back after a trial period.
Funny thing is, during the three hours of that mediation
session, my age and “life experience” never came up.
So as I told my young mentee, I do not believe there
is a list of requirements that mediators, once certified,
must check off before they can be effective mediators.
Life experiences absolutely shape our personal mediation styles, and our understanding of substantive topics may be required to facilitate a successful mediation.
However, as with every new law associate, young mediators have to start somewhere, and I would strongly
encourage them to abandon any fear that they are “too
young” or haven’t experienced enough life to be a firstrate mediator.

Keep your

$25
Joint ADR Committee
membership active!

VSB members who also hold VBA membership:
Thank you for renewing your VBA and Joint ADR
Committee membership for calendar year 2017.

VSB-only members of the Joint ADR Committee:
Renew your Joint ADR membership through The
Virginia Bar Association at the time of VSB annual
dues. Look for email reminders to renew by Aug. 1 for
2017-2018.

