Report of the Special Committee to Study Appellate Mediation in Virginia
June 2018

In 2017, the Joint Alternative Dispute Committee of the Virginia State Bar and the Virginia Bar
Association (JADRC) became aware of growing interest in mediation at the appellate court levels in
Virginia. In June 2017, the JADRC forwarded a proposal to the Chief Justice of the Virginia Supreme
Court, the Honorable Donald W. Lemons, recommending that he appoint a committee to study the
subject.
In July 2017, Chief Justice Lemons requested the JADRC to undertake the study and to report to
him with specific recommendations. The JADRC recruited members representing the Supreme Court of
Virginia, the Court of Appeals of Virginia, the Division of Dispute Resolution Services of the Office of the
Executive Secretary, the JADRC Council, and appellate practitioners representing the Virginia State Bar
and the Virginia Bar Association to serve on the Special Committee to Study Appellate Mediation in
Virginia.
The Committee met on November 3, 2017, January 22, 2018, February 27, 2018, and March 20,
2018. Addressing the issues raised in the initial proposal to the court, the Committee reached
consensus as set forth below. It recommends that the Supreme Court of Virginia and the Court of
Appeals of Virginia undertake pilot projects to explore mediation as a vehicle for meeting the needs
identified. To that end, the Committee also recommends that the Judicial Council approve specific
training and certification for appellate mediators during the pendency of the pilot projects.

We reached consensus on the following with regard to Needs:
1. At present, there is no need for appellate mediation as a docket management tool in either the
Supreme Court or the Court of Appeals.
2. There may be an access to justice need for viable appellate mediation for economically
disadvantaged litigants.
3. There is a need to develop some training or credentialing for mediators at the appellate level.
4. There may be a public policy need to inform litigants of the availability of Alternative Dispute
Resolution processes at the appellate level, so that they might be empowered to make informed
decisions about the resolution of their disputes/cases. Communication of educational
information regarding the availability of certified appellate mediators will enhance dispute
resolution at the appellate level.
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We reached consensus on the following with regard to Goals:
1. Make appellate mediation a viable option by educating the Bar, the community of mediators,
and the public.
2. Support mediation in Virginia’s appellate courts so that litigants may make informed decisions
about resolution of their disputes/cases.
3. Assist the Bar and the citizens of the Commonwealth by providing parties the option and ability
to decide outcomes for themselves.
4. Potentially decrease costs, making the process more economical for the parties.
5. Decrease the time involved in the process for litigants.
6. Offer resolution of all issues in dispute between persons who have an ongoing relationship, not
just those which are in litigation. Cases in this category might include domestic relations,
workers’ compensation, and commercial enterprises.
7. Empower the parties to fashion creative solutions which may not be available to them through
litigation.
We reached consensus on the following with regard to whether any recommendation should include
mandatory mediation:
1. Any recommendations would be voluntary in nature, so that parties might choose whether or
not to participate.
We reached consensus on the following regarding two pilot projects and recommend the appellate
courts adopt and promote them:
1. In the Supreme Court of Virginia:
a. Upon granting of a writ in any civil case, the Clerk will send a letter to all parties describing
mediation and informing the parties that should all parties agree and notify the Clerk in
writing within 14 days, any further deadlines, with the exception of any statutory required
bond, shall be stayed for a period of 30 days to allow the parties the opportunity to
mediate. The letter will attach the list of mediators certified in appellate mediation for the
Supreme Court pilot project, but will notify parties that they may choose any mediator.
b. Cases within the Court’s original jurisdiction, appeals from motions to vacate criminal
convictions, and petitions for actual innocence will not be eligible for the pilot project.
c. In the event an attorney is assigned to represent a party by the Court, the letter will not be
sent until the attorney is appointed.
2. In the Court of Appeals of Virginia:
a. Upon the receipt of the record in domestic relations cases, the Clerk will send a letter to all
parties describing mediation and informing the parties that (1) if the only issues raised
involve equitable distribution and/or related attorney’s fees, and (2) should all parties agree
and notify the Clerk in writing within 14 days, then any further deadlines shall be stayed for
a period of 30 days to allow the parties the opportunity to mediate. The letter will attach
the list of mediators certified in appellate mediation for the Court of Appeals pilot project,
but will notify parties that they may choose any mediator.
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b. If a stay is issued, the Clerk will notify the parties of the deadline for filing the next
document in the order of stay.
Cases involving pro se parties will not be eligible for the pilot projects in either court.
The pilot projects will run from January 1, 2019 through December 31, 2020.
The following statistics will be maintained by the Clerks of the respective courts during the pilot
project:
a. The number of cases in which the mediation informational letters are sent.
b. The number of cases in which the parties agree to participate, and a stay is issued.
c. The number of cases in which the parties informed the court that the case was resolved or
in which the appeal was withdrawn.
The Clerks will forward these statistics to the Special Committee to Study Appellate Mediation
every six months during the Pilot Projects so that the Committee may evaluate the success of
the program and make any further recommendations to the Chief Justice.
Prior to and upon implementation of the pilot projects, we recommend some activities be
undertaken by the Courts and/or the Special Committee to Study Appellate Mediation,
including:
a. Creation of an evaluation form to be given to participants for voluntary completion and
return to the Clerks regarding their experiences in the pilot projects.
b. Dissemination of information about the pilot projects to Virginia Lawyers Weekly and the
Family Law Section Quarterly, and to members of the Bar, which may be oral or written.
Specific Bar groups to be targeted include:
a. Virginia State Bar (Corporate Counsel; Family Law; Litigation)
b. Virginia Bar Association (Appellate Practice; Civil Litigation; Corporate Counsel;
Domestic Relations; Labor & Employment)
c. Virginia Trial Lawyers Association
d. Virginia Association of Defense Attorneys
c. Offering a 20 hour basic course and a 2 hour course on Appellate Litigation under the
auspices of the Joint ADR Committee to those otherwise qualified individuals who may be
interested in securing the Appellate Mediator Certification.

We reached consensus on the following with regard to training or certification of appellate mediators:
1. We recommend that the Judicial Council amend the Guidelines for the Training and Certification
of Court‐Referred Mediators by adding guidelines for the certification of appellate mediators for
a limited period of two years concurrent with the appellate mediation pilot projects, at the end
of which time additional recommendations may be made by this Committee. See attached
Exhibit A.
2. We recommend that the Judicial Council amend the Guidelines for the Certification of
Mediation Training Programs by adding guidelines for a 2‐hour course on appellate litigation in
Virginia. See attached Exhibit B.
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3. A list of certified appellate mediators will be included with the Notices to be sent in the Pilot
Projects by the Clerks of the Supreme Court of Virginia and the Court of Appeals of Virginia.
4. To be eligible for certification as an appellate mediator, one must be a member in good standing
of the Virginia State Bar.
5. To become certified as an appellate mediator, one must be certified as a mediator in Virginia, or
complete the 20‐hour basic mediation course.
a. For the Supreme Court pilot project, mediators must have the following additional
minimum qualifications:
i. Service on either the Supreme Court or the Court of Appeals or
ii. Complete a 2 hour course on appellate litigation in Virginia and
1. Service as a jurist on another court in Virginia or
2. Have litigated at least 10 cases in the appellate courts of Virginia, the
U. S. Court of Appeals for the 4th Circuit and/or the United States
Supreme Court within the last 10 years.
b. For the Court of Appeals pilot project, mediators must have the following additional
minimum qualifications:
i. Service on either the Supreme Court or the Court of Appeals or
ii. complete a 2 hour course on appellate litigation in Virginia and
1. Certification as a Family Circuit Court mediator or
2. Service as a jurist on another court in Virginia or
3. Have litigated at least 10 cases in the appellate courts of Virginia, the
U. S. Court of Appeals for the 4th Circuit and/or the United States
Supreme Court within the last 10 years, at least 5 of which were
equitable distribution cases.
We reached consensus on the following with regard to funding:
1. We anticipate these recommendations would have minimal financial impact.

In summary, the Special Committee to Study Appellate Mediation in Virginia found that there
are needs for more expansive opportunities for mediation at the appellate levels in Virginia, and that
there are also needs for specific training opportunities for appellate mediators. Attached as Exhibit A
are Draft Additions for Appellate Mediation to the Guidelines for the Certification of Mediation Training
Programs and proposed amendments to the Guidelines for the Training and Certification of Court‐
Referred Mediators for presentation to the Judicial Council. We recommend that the appellate courts
undertake pilot projects to explore ways in which these needs may be addressed.
Respectfully submitted,
Special Committee to Study Appellate Mediation in Virginia
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Hon. Deborah W. Blevins
JADRC Chair 2017
Managing Deputy Commissioner, ADR Department
Virginia Workers Compensation Commission
Roanoke, VA
Sarah P. Campbell
Member, JADRC Council
Dispute Resolution Services Manager, Office of the Executive Secretary
Supreme Court of Virginia
Richmond, VA
L. Steven Emmert
Virginia State Bar
Sykes, Bourdon, Ahern & Levy, P.C.
Virginia Beach, VA
Hon. LeRoy F. Millette, Jr. (Ret.)
Supreme Court of Virginia
Member, JADRC Council
Neutral, The McCammon Group, Ltd.
Richmond, VA
Monica Taylor Monday
Virginia State Bar
Gentry Locke
Roanoke, VA
John P. O’Herron
Virginia Bar Association
Thompson McMullan, P.C.
Richmond, VA
Stuart A. Raphael
Virginia Bar Association
Hunton & Williams, LLP
Washington, DC
Hon. Wesley G. Russell, Jr.
Court of Appeals of Virginia
Richmond, VA
William H. Shewmake
JADRC Chair 2016
LeClairRyan
Richmond, VA
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1.

Service as a jurist on another court in Virginia or

2.

Litigation of at least 10 cases in the appellate courts of
Virginia, the U. S. Court of Appeals for the 4th Circuit
and/or the United States Supreme Court within the last
10 years.

Certification for the CAV pilot project requires the following additional
minimum qualifications:
1.

Service on the SCV or the CAV or

11.

Successful completion of the 2 Hour Appellate Training offered by
a certified trainer and
1.

Certification as a Circuit Court Family mediator or

2.

Service as a jurist on another court in Virginia or

3.

Litigation of at least 10 cases in the appellate courts of
Virginia, the U.S. Court of Appeals for the 4th Circuit and/
or the United States Supreme Court within the last 10 years,
at least 5 of which were equitable distribution cases.

APPLICATION FOR RECERTIFICATION AS A MEDIATOR
1. To maintain certification, a mediator must recertify every two (2) years on November
1. Note the first recertification may come less than two years after initial certification.
(For example, all mediators initially certified between November 1, 2017 and October
31, 2018 must recertify as of November 1, 2019. Their next recertification date would
be November 1, 2021.)
2. Submit OES Form ADR-1003. Recertification forms and instructions are available on
the court web site. Each summer DRS will notify by email all mediators whose
recertification is due on October 31st of that year.
3. Continuing mediation education (CME) training must be completed during the
two-year certification period that falls between the previous recertification date
and October 31 of the year currently due for recertification. Depending on the
previous recertification date, a mediator may have less than two years to
complete the CME requirements.
4. CME Requirements:
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Special Committee to Study Appellate Mediation in Virginia
Draft Additions for Appellate Mediation to the
Guidelines for the Certification of Mediation Trainine Proerams

ADD new course to core course content materials at end of Guidelines:

2-Hour Appellate Training:
1. Rules and Procedures (minimum .5 hours)
a. SCV
b. CAV
2. Current Practices/Standards of Review (minimum .5 hours)
a. SCV
b. CAV
3. Recent Statistical Outcomes by Case Type (minimum .5 hours)
a. SCV
b. CAV

ADD at the bottom of Section C. 12:

2-Hour Appellate Training for SCV and CAV 2-year Mediation Pilot Projects
a. Juris Doctor and member of Virginia State Bar
b. Certification as a mediator (a waiver may be requested)
c. Appellate experience:
i. Service on the Supreme Court or the Court of Appeals of Virginia OR
ii. Objective evidence of litigating at least 10 cases in the appellate courts of
Virginia, the U.S. Court of Appeals for the 4 Circuit and/or the United States
Supreme Court within the last 10 years
d. Proof of at least four (4) hours of training in educating adults or evidence of adult
education experience
th

