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Message from the Chair

Keeping Up
By James C. Cosby, jcosby@vanblk.com

W

e face a
number
of responsibilities and challenges as members
of the bar, and odds
are that you see them
change and increase
with each new year.
A new one for me
is serving as this
year’s Chair of the
Joint ADR Committee of the Virginia
State Bar and Virginia Bar Association. Jim Cosby
I’ve enjoyed it already, and I look
forward to doing everything I can to
build on what this unique organization has done in prior years to benefit
the practice of law and the administration of justice. There’s a lot going
on, and it shows how vital this organization is to so many things that

are important to us
and our practices.
“Unique” is a
term that fits. If there
was one bar committee that benefits so
many aspects of professional life, that of
the clients we represent and the tribunals that we serve,
it might be this one.
That is even more
true in recent years,
as our prior leaders
have expanded our
focus and programs in recognition
that the Joint ADR Committee has
a lot to offer every lawyer, beyond
those who serve as neutrals. The
committee has sponsored programs
and thought leadership benefitting
Continued on the next page
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News and Notes
The next meeting of the
Joint ADR Committee Council
is set for 10 a.m. to 2 p.m.
May 8 at the VBA offices in
Richmond, 1111 E. Main
St., Suite 905. Committee
members are welcome. Call
Nancy Davis at the VBA, 804644-0041, to RSVP.
The Joint ADR Committee's
second Symposium on ADR
will be held Sept. 24 at Troutman Sanders in Richmond.
Mark your calendars now
and plan to help shape the
course of dispute resolution
in Virginia.

Registration will soon open
for The Virginia Bar Association's 128th Summer
Meeting, July 19-21. Expect
15 CLE programs at The
Omni Homestead Resort.
And witness the first-of-thecampaign-season debate
among candidates for U.S.
Senate from Virginia. Check
vba.org/vbasummer18 for
updates.
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law, in that most every lawyer is using them every day. These are also
Continued from page 1
skills that many commentators believe are not taught well, in the law
practitioners, including programs
schools or in our firms.
on best practices and current issues
The programs and mentorship
in mediation, arbitration, and negotiation. We have fully recognized our committee provides do a lot to
ADR as an important resource in advance essential dispute resolution
access to justice, including pro bo- knowledge, applications, and prono programs and opportunities, ap- fessional skills.
pellate mediation, and the accessiAdvising clients of ADR is also
bility of ADR in underserved areas. required by our Professional Rules,
The committee has also offered or for good reason, and we need to stay
sponsored programs concerning the informed.
use of ADR in substantive areas
It’s a reality of life that there
such as commercial law, domestic will be disputes, in business, in govrelations, and with the many issues ernment, and in personal affairs. But
arising from the modern workplace. each presents an opportunity to re-
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Northam to help resolve the differences among legislators, utilities,
and other stakeholders regarding
utility regulation and energy policy.
We want to welcome all our
new members, and our new Council members: Steve Faraci, Diane
Ferguson, Renée Gilbert, Melissa
Little, Debra Fitzgerald O’Connell,
Stuart Raphael, and Judge Catherine
Hammond. We want to thank again
Debbie Blevins, Will Shewmake,
Donita King, and our prior leaders
for their work. We want to encourage your continued membership
and involvement in the committee.

Please ask your colleagues to
solve it, and to do so in a better way. join. It’s going to help them keep up
We know that the skills used in
We saw that happen recently as with a lot of important things, and
negotiation and mediation have a we read about our colleague Mark they are going to make great friends
profound impact on the practice of Rubin being called by Governor in the process. We know that too.
There is more to come.

Plan to Attend the VSB Annual Meeting
The Joint ADR Committee and
the Virginia State Bar Family Law
Section will co-sponsor a 90-minute CLE program this summer in
Virginia Beach. Attendees will learn
practical skills from distinguished
leaders in the Bar on how to solve
problems for clients, civic organization and communities, while retaining professionalism throughout
negotiations.
"The Lawyer as a ProblemSolver: Respectful Dispute Resolution for People Who
Think They Hate Each Other" will be presented June

15 at 3:15 p.m. at the Virginia State
Bar's 80th Annual Meeting.
Melanie Peters and Will
Fitzhugh from the Joint ADR Committee will moderate. Speakers will
be Mark Rubin, Jack W. Burtch Jr.,
Doris Causey and Cheryl Watson
Smith.
The session will provide 1.5
MCLE Credits (1.0 Ethics).
Registration details for the June
14-17 Virginia Beach conference can be found online
at vsb.org/special-events/annual-meeting/.

© 2018 The Virginia Bar Association; All rights reserved. The views expressed herein are not necessarily those of the VBA.

Virginia ADR – The Newsletter of the Joint Alternative Dispute Resolution Committee. Editor: Claudia Farr – phone 804-588-3790;
email: claudia.farr@workcomp.virginia.gov. Design by Marilyn Shaw. The Joint Committee welcomes unsolicited short articles, news
and book reviews. Submissions should be sent by email to claudia.farr@workcomp.virginia.gov. The Joint ADR Committee reserves
the right to edit, in collaboration with the author, or to decline to publish any submission.
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Stories from Beyond the Courtroom
Listening Is Key!
By Andrea White Lee, Deputy Commissioner, Virginia Workers' Compensation Commission

M

any years ago when I was a new Deputy
Commissioner at the Virginia Workers’ Compensation Commission, I had a case with an
older lady. She was pro se, pleasant, but confused. She
wanted the defendants to pay a plethora of medical bills
and reimburse her out-of-pocket expenses. She fumbled through her purse and handed me scraps of paper,
notes, medical bills, invoices and medical records. She
was not able to articulate dates of service, medical providers, or the nature of her treatment.
The hearing was set for a half hour. I spent more
than a half hour trying to understand the claimant’s
claim and what relief she was seeking. The claimant,
defense counsel, and I were all getting frustrated. To
make matters worse, the parties for my next case were
waiting for their case to be called.
Thankfully, the defense counsel had a good idea –
he asked the claimant to give him her paperwork and
said his office would organize all the information on a
spreadsheet. The claimant agreed and we reconvened
in a month.

Andrea White Lee has
been a Deputy
Commissioner at the
Virginia Workers’
Compensation Commission
since 1992. Before that,
she served as an Assistant
Attorney General in the
Civil Ligation section of the
Office of the Attorney
General. Ms. Lee is a
native of Detroit, Michigan,
and worked in the private
and corporate sectors
there after graduating with honors from Wayne
State University School of Law in 1985. She
became a certified mediator in 2014.

to pay the majority of the outstanding bills. Of the remaining bills, the claimant agreed some bills were not
related to her industrial injury. I remember the claimant
saying, “go ahead and strike that bill” or “I agree that
bill isn’t related to my work accident.”

What a difference a month made! Defense counsel
returned with a detailed spreadsheet
When all was said and done,
– dates of service in chronological
only a few bills remained in dispute.
order, names of medical providers/
At the culmination We switched to hearing mode and I
facilities, a summary of the treatgave the claimant the opportunity to
ment and the amount of the bills. The
of the hearing, the
testify. I advised the claimant that I
spreadsheet stated whether or not the
claimant
hugged
me.
would rule on the disputed bills and
defendants agreed to pay the bill. If
decide whether or not the defenthe defendants denied the bill, the
dants were responsible for the bills.
spreadsheet cited the reason for the
denial.
But, that is not the end of the story – at the culminaThe claimant had the opportunity to review the
spreadsheet. We agreed to discuss the issues, rather
than rushing into an evidentiary hearing. We took our
time and discussed each bill in detail. Though this was
supposed to be an evidentiary hearing, the parties actually participated in facilitation. We talked, but more
importantly, we listened to each other, really listened!

After more than two hours, the defendants agreed

tion of the hearing, the claimant hugged me. She told
me she understood if I did not find in her favor. Then,
she thanked me for listening to her.
I learned some valuable lessons that day. First, it
is sometimes better to facilitate than litigate. Second, I
must be flexible and willing to switch gears if a hearing
is not the best approach for the parties. Third, listening
is key!

PAGE 4 			

JOINT ADR COMMITTEE

SPRING 2018

New Council Member Profiles
Name: Diane Ferguson
Firm: Ferguson Law, PLLC
Position: Attorney, solo practitioner focusing on serving as
a guardian ad litem for children
and incapacitated adults
Law School, graduation year:
University of Richmond, 2013
Why did you become a
lawyer?
I remember thinking about becoming a lawyer even when
I was in high school. Life took me in another direction for
a while, but eventually my thoughts kept turning back to
“what if I had gone to law school?” Some things shifted in
my personal life, and I finally decided that I didn’t want any
regrets – I had to take the LSAT and apply to law school
and see what happened! I have always enjoyed working
with young people and using my Spanish language skills to
help others, and I am happy that I am able to do both in my
work as a guardian ad litem.
How do you use ADR in your practice?
My duty as GAL is to represent the best interests of my
ward(s), so I am not a “neutral,” but often I find that it would

Name: Judge Catherine C.
Hammond (Ret.)
Firm: Juridical Solutions
Position: Managing director
Law School, graduation year:
University of Virginia, 1984
Career
Judge Hammond retired from
Henrico Circuit Court after 16
years of judicial service. From
1995 to 1998, she was the
Deputy Attorney General for
Civil Litigation, responsible for all tort claims against the
state, state employment disputes, state construction litigation, and public utility cases for rate regulation and the de-

be in the best interests of the children I represent for the
parties to reach an agreement. In those instances, I use
my training in mediation and collaborative law to explore
the possibilities for resolving the case, in formal settings
like settlement conferences, as well in just talking with the
parties and counsel. I also think that my training in ADR has
helped me be a better lawyer in general and in other areas
of my life as well – to be a better listener, and to look for
alternative solutions when an issue arises.
Why did you join the Joint ADR Committee?
My friend Donita King suggested that I consider joining the
Joint ADR Committee. I look forward to making connections
with others who value ADR, learning and improving my
ADR skills, and working with other committee members to
promote ADR in the community.
What did you do before law school?
I am a career-changer. Before I went to law school, I was
a teacher. I taught high school and middle school Spanish,
and sometimes English and study skills, in public and
private school settings. At the last private school where I
taught, I was also the financial aid director.
Tell us something about yourself not on your resume.
Strong coffee got me through law school! A great day for
me definitely begins with a mug of Verona dark roast coffee
– my all-time favorite!

mutualization of Blue Cross and Blue Shield. She personally appeared on behalf of the Commonwealth in state and
federal courts, trial and appellate, and at the State Corporation Commission. Before her appointment by the Attorney
General, she practiced commercial litigation, representing
a variety of large and small businesses, banks, hospitals,
physician groups and insurers.
On the bench, Judge Hammond and Judge Gary Hicks
worked closely with the Henrico county manager to improve
community health by creating the first Drug Treatment
Court in Henrico. She was also designated by the Chief
Justice to hear annexation cases statewide.
A lifelong volunteer, Judge Hammond was recognized by
Virginia Lawyers Weekly among its Influential Women of
Virginia and is a recipient of the Metro Richmond Women’s
Bar Association Award of Achievement.

Have a Question About Your Joint ADR Membership Status?
Contact The Virginia Bar Association at
804-644-0041, email membership coordinator

Elizabeth Gerde at egerde@vba.org or sign on
to your member profile at www.vba.org.
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New Council Member Profiles
Name: Stuart A. Raphael
Employer: Hunton & Williams
LLP
Position: Partner
Law School, graduation year:
University of Virginia, 1989
What was your favorite class
in college or law school?
Federal courts, taught by John
Jeffries at U.Va. – a fascinating,
multidimensional subject taught
by one of the most brilliant and inspiring scholars of our
time.
Why did you become a lawyer?
After worrying at first that law would not be as intellectually
stimulating as academia, I quickly learned in law school
that my fear was misplaced. I have particularly enjoyed

Name: Renée R. Gilbert
Firm: Renée R. Gilbert, PLC
Position: Attorney
Law School, graduation year:
University of the District of Columbia David A. Clarke School
of Law, 1994
Why did you want to become
a lawyer?
I was drawn to the structure and
civility of the practice of law.
Why did you join the Joint ADR Committee?
The opportunity to be a part of a committee that is focused
on ensuring the education and future of the practice of
mediation.

appellate litigation because I can be a legal generalist and
bring fresh perspectives that subject-matter experts sometimes overlook.
What do you like the most about ADR? How has this
affected your legal practice?
I have seen some of the knottiest conflicts resolved in
mediation with better outcomes than could have been
achieved with a complete litigation victory. Good mediators
in the right case can help the parties envision and achieve
those win-win scenarios.
What inspires you?
People who stand up for what’s right and put their country
above politics.
Tell us about your family.
I have one daughter in law school at the University of
Virginia and another in college at the University of Miami in
Florida. My wife is a lawyer, former School Board member,
and community activist.

What do you hope to accomplish during your tenure on
the Joint ADR Committee Council?
As I am just beginning the Mediator Certification process,
I hope to learn more about mediation from the committee
members’ considerable expertise and experience;
and I hope to contribute time and support to assist the
committee.
What did you do before law school?
Employed as paralegal.
What was your favorite class in college or law school?
College: Sociology and Anthropology. Law school:
Contracts & Practice Clinics.
What has been your biggest challenge since law
school?
Keeping up with the advances in technology.
What inspires you?
A challenge that needs to be resolved.

We Want to Hear from You!
If you have a point of view or ADR story that
you would like to share in an upcoming news-

letter, please email Claudia Farr at claudia.
farr@workcomp.virginia.gov with your ideas.
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New Council Member Profiles
Name: Melissa Little
Employer: Blankingship &
Keith, P.C.
Position: Education Law
Attorney
Law School, graduation year:
University of Akron, 2011
Why did you become a
lawyer?
I became a lawyer in order to
help economically disadvantaged groups that would not have access to legal representation otherwise. Throughout my legal career, I have
volunteered in several capacities to represent families and
children in need.
How do you use ADR in your practice?
In education law, ADR is used to reach settlement agreements. Through mediation, parties often gain a better
understanding of the issues in the dispute. This is helpful to
avoid trials and due process hearings, which can be rather
costly.

What do you like the most about ADR? How has this
affected your legal practice?
What I like most about ADR is that it allows parties to
express their feelings and be heard; this can be therapeutic
for clients. For parties that have to maintain an amicable relationship after dispute, ADR can help avoid future conflict.
In addition, the parties come away from ADR empowered
as they have some control over any agreement reached.
ADR has affected my legal practice because ADR is typically less time consuming and stressful than litigation for all
parties and attorneys involved.
If you hadn't become a lawyer, what other career would
you have pursued?
My undergraduate degree is in African-American History.
Before deciding on law school, I thought about pursuing a
Ph.D. in African studies, with the hopes of one day becoming a college professor.
What inspires you?
I am inspired by my parents and grandparents who,
because of their strong faith and support system, were
able to accomplish so much with so little. I work hard every
day knowing their sacrifice ensured I had opportunities
that were not afforded them. The blessings I received I will
never take for granted.

Mentoring initiative kicks off May 9
The registration lists are growing for attendees of the first teleconference on ADR topics in the
new mentoring initiative to inform
young lawyers about ADR. "Effective Advocacy in Mediation" is the
initial topic.
Speakers in the debut will be the
Klein
Honorable Stanley P. Klein (Ret.) King
and Donita King. Julie Hottle Day come a Mediawill moderate.
tor" and feature
Jeanne Franklin
RSVP now for this free, inforand Dennis R.
mational event from noon to 1 p.m.
McCoy as speakWednesday, May 9. Listen in from
ers. Interested atthe comfort of your desk or home torneys should
wherever you have a phone available.
also RSVP for
A second teleconference is the free June 13
scheduled for noon to 1 p.m. June teleconference
Day
13. That topic will be "How to Be- session.

Want to get involved
in this new program?
Can you spare an hour? How
would you like to moderate the second teleconference in this initiative?
The topic is "How to Become a Mediator" and the event occurs from
noon to 1 p.m. June 13.
You'll be coordinating the presentation with speakers Jeanne
Franklin and Dennis R. McCoy.
Please consider sharing your
ADR-related expertise with the
next wave of Virginia practitioners
and advocates in dispute resolution.
Sign up to get involved, or contact Melissa Little, the VSB Young
Lawyers Conference liaison, who is
leading this initiative.
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Shaping ADR's Future:

Views from the Mid-Atlantic Global Pound Conference
By the Honorable Rosemarie Annunziata (Ret.)

D

escribed as a “modern conThe Honorable Rosemarie Annunziata (Ret.) is a
versation about what can
mediator and arbitrator with JAMS, after more
be done to improve acthan 35 years of distinguished service from the
cess to justice and ADR around the
trial and appellate bench as well as the private
world in commercial and civil conpractice of law as a civil law litigator. As a JAMS
flicts,”1 the Global Pound Conferneutral, she serves throughout the District of
ence (GPC) Series, "Shaping the
Columbia, Virginia and Maryland, in complex
Future of Dispute Resolution and
commercial, business, and employment matters,
Improving Access to Justice," was
as well as in consumer-related, divorce, and
health care industry matters. She is a former
inaugurated in Singapore in March
Chair of the Joint ADR Committee and was
2016 by the International Medianamed in the Washingtonian 2017 list of top
tion Institute (IMI), a nonprofit melawyers-mediators.
diator accreditation organization
based in The Hague, Netherlands.
Over the next 16 months, the IMI • How can Dispute Resolution be available and suitable dispute resconvened commercial dispute resImproved (Overcoming Obsta- olution options as one of the main
olution stakeholders at conferencobstacles they face. Significantly,
cles and Challenges)?
es worldwide, ending in London in
lawyers are viewed as primarily reJuly 2017. Judges, arbitrators, me- • Promoting Better Access to Jus- sponsible for making sure clients
tice: What Actions Should be understand those options and possidiators, external lawyers, corpoConsidered and by Whom?
rate counsel, academics, and policy
ble consequences. Counsel’s familmakers provided their perspectives
After the presentations, stake- iarity with the processes and the adon ADR’s future.
holders responded electronically to vice they give are among the most
The Mid-Atlantic Conference multiple-choice questions asked at important factors in choosing the
dispute resolution process to use.3
convened in Baltimore in June all Conferences.2
2017, where I had the good forRegarding which practices
Several indicators of possible
tune to attend as a panelist, joining
future practices emerge from a re- would improve the future of comabout 100 attendees from Maryview of the Mid-Atlantic confer- mercial dispute resolution, Mid-Atland, Virginia, Washington, D.C.,
ence data. Two of particular inter- lantic data identify non-adjudicaDelaware, Pennsylvania, and New
est to this practitioner are: 1) the tive dispute resolution methods as
York. As with all Series Conferencimportant, primary role held by in- the most likely to have such a benes, a panel of dispute resolution prohouse counsel and external attor- eficial effect. Those methods infessionals presented on these four
neys in educating the parties about clude mediation or conciliation; entopics:
available ADR options and 2) the couragement by courts, tribunals or
• Access to Justice & Dispute use and continuing development of other providers to reduce time and/
Resolution Systems: What do a coordinated approach in the reso- or costs; pre-dispute or pre-escalation processes to prevent disputes;
lution of disputes.
Parties/Users Need & Expect?
and combining adjudicative and
Regarding the role of counsel non-adjudicative processes, such
• How is the Market Currently
in
ADR,
the data show that parties as combining arbitration/litigation
Addressing these Party/User
view insufficient knowledge of the
Continued on page 8
Needs and Expectations?
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Global Pound Conference
Continued from page 7

with mediation/conciliation).4 Similarly, to the extent
dispute resolution policies, rules and/or protocols are
viewed as instrumental in leading to “better access to
justice,” Conference attendees concluded that “policy
makers, governments and administrators” should focus
attention on “promoting non-adjudicative processes,”
“pre-dispute or early stage case evaluation or assessment systems using third party advisors who will not
be involved in subsequent proceedings” and “making
non-adjudicative processes (mediation or conciliation)
compulsory and/or a process parties can ‘opt-out’ of
before adjudicative processes can be initiated."5
The preferences evidenced in the Mid-Atlantic data
on the role of counsel and a coordinated approach to
dispute resolution were also identified as significant
by Jeremy Lack, a member of the IMI and Global
Coordinator for the GPC Series. Lack discerned these
emerging trends from the preliminary data gleaned
from the Series’ 2016 conferences:
1. the greater need for emphasis on greater
speed, efficiency and cost reduction in dispute
resolution processes,
2. the growing need to ensure Parties are properly
advised, early on, about their procedural options
and whether or not they wish to abdicate control
of all or part of their disputes to Providers,
3. the growing interest in pre-dispute /preescalation measures and increasing lawyers’
and Parties’ familiarity with non-adjudicative
processes, and
4. a growing interest in mixed modes of adjudicative
and non-adjudicative dispute resolution, which
may require a new range of skills and strategic
Advisors.6
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How to integrate these and other GPC Series findings into the dispute resolution practice in Virginia and
how to develop a “new range of skills and strategic Advisors” will necessarily begin with discussion and discernment, proposals and planning, and, finally, if accepted, implementation by individual stakeholders in
light of the perceived need for change.7
Let the conversation begin!

Endnotes
1.Deborah Masucci, Michael McIlwrath, Jeremy Lack, “The
Global Pound Conference Series,” Dispute Resolution Magazine, Winter 2016, 28-31.
2. Full global data can be found at http://globalpound.org/gpcseries-data/gpc-series-final-report/, which also contains a link
to the voting results for each event.
3. Session 1, Question 2. When parties involved in commercial disputes are choosing the type(s) of dispute resolution
process(es) to use, which of the following has the most influence? Efficiency (e.g. time/cost to achieve outcome) 64%; Advice (e.g. from lawyer or other advisor) 62%; Predictability of
outcome 27%; Industry practices 18%; Relationships (e.g. preventing conflict escalation) 14%; Confidentiality expectations
10%; Other 2%.
Session 1, Question 3. When lawyers (whether in-house or
external) make recommendations to parties about procedural
options for resolving a commercial dispute, which of the following has the most influence? Familiarity with a particular type
of dispute resolution process 62%; Type of outcome requested
by the party (e.g. money, an injunction, etc.) 55%; Party's relationships with the other party(ies) or stakeholders 28%; Impact
on costs/fees the lawyer can charge 26%; Industry practices
22%; Other 1%.
Session 2, Question 4. Who is primarily responsible for ensuring parties involved in commercial disputes understand
their process options, and the possible consequences of each
process before deciding which one to use? In-house lawyers
69%; External lawyers 61%; Non-Adjudicative Providers (mediators and conciliators or their organizations) 32%; Parties (nonlegal personnel) 17%; Adjudicative Providers (judges and arbitrators or their organizations) 15%.
Session 3, Question 1. What are the main obstacles or
Continued on page 9

The Joint ADR Committee welcomes members of the Virginia State Bar and The Virginia Bar Association
to join our group. Find details on our webpage, or contact us to get involved:
James C. Cosby, Chair 			
Claudia Farr, Secretary/Treasurer

M.F. Connell Mullins Jr., Vice Chair
The Honorable Deborah W. Blevins, Immediate Past Chair
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Global Pound Conference
Continued from page 8

challenges parties face when seeking to resolve commercial
disputes? Financial or time constraints 60%; Insufficient knowledge of options available to resolve disputes 48%; Uncertainty (e.g. unpredictable behaviour or lack of confidence in providers) 38%; Emotional, social, or cultural constraints 25%;
Inadequate range of options available to resolve disputes 16%;
Other 3%.
4. Session 3, Question 2. To improve the future of commercial dispute resolution, which of the following processes and
tools should be prioritized? Non-adjudicative dispute resolution
methods (mediation or conciliation) 46%; Encouragement by
courts, tribunals or other providers to reduce time and/or costs
42%; Pre-dispute or pre-escalation processes to prevent disputes 41%; Combining adjudicative and non-adjudicative processes (e.g. arbitration/litigation with mediation/conciliation)
37%; Technology to enable faster, cheaper procedures, (e.g.
Online Dispute Resolution, electronic administration, remote
hearings) 21%; Adjudicative dispute resolution methods (litigation or arbitration) 2%; Other 2%.
5. Session 4, Question 3. To promote better access to justice
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for those involved in commercial disputes, where should policy makers, governments and administrators focus their attention? Use of protocols promoting non-adjudicative processes
(mediation or conciliation) before adjudicative processes 61%;
Pre-dispute or early stage case evaluation or assessment systems using third party advisors who will not be involved in subsequent proceedings 49%; Making non-adjudicative processes
(mediation or conciliation) compulsory and/or a process parties can “opt-out” of before adjudicative processes can be initiated 42%; Legislation or conventions promoting recognition
and enforcement of settlements including those reached in
mediation 20%.
6. Jeremy Lack, A Summary of The Preliminary Global Pound
Conference (GPC) Data In 2016: Trends And Themes, International Mediation Institute (IMI) 2017. Published on the GPC
website at https://www.attorney-mediators.org/resources/
Documents/GPC%20Series%20-%20A%20Preliminary%20
Summary%20%20of%20the%20GPC%20Results%20in%20
2016%20by%20Jeremy%20Lack.pdf
7. After the author wrote of her experiences as a Mid-Atlantic
delegate to the Baltimore GPC Conference, the ABA published
its Spring 2018 Dispute Resolution Magazine, featuring articles on the GPC Conference Series as a whole. For further reading, see Dispute Resolution Magazine, Spring 2018, 6-27.

Keep your

$25
Joint ADR Committee
membership active!

VSB members who also hold VBA membership:
Thank you for renewing your VBA and Joint ADR
Committee membership for calendar year 2018.

VSB-only members of the Joint ADR Committee:
Renew your Joint ADR membership through The
Virginia Bar Association at the time of VSB annual
dues. Look for email reminders to renew by Aug. 1 for
2018-2019.
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Mediation by Videoconference:
The Art of Long-Distance Rapport

By Joan S. Morrow

J

oan Morrow has been a professional mediator of employment
law claims since the mid-1990s.
During that time, she has mediated
over 1,500 employment cases; close
to 300 of these have been via videoconferencing. Since very few mediators do "virtual" mediation at all,
let alone rely on it for a substantial
part of their practice, we wanted to
learn some more about this.
Q: So how did you start doing mediations by videoconferencing?
A: Out of necessity! When I moved
to Virginia from Minnesota, where
I had practiced law and then mediation for a total of 24 years, I found
many MN lawyers wanted me to fly
back to MN to mediate their cases.
Since I don't get on airplanes, that
wasn't in the cards. After reluctantly
but successfully mediating a MN
case via telephone, I decided to investigate the possibility of videoconferencing.
Q: Did you encounter any reluctance on the part of lawyers to consider a VC mediation?
A: Absolutely. In 2002, many lawyers were unfamiliar with VCing in
general; they were also reasonably
skeptical since no one else was doing VC mediations. I needed to convince counsel that I could "connect"
with remote attendees, particularly
the distressed plaintiffs and angry
defendants who often make up the
parties in my employment law case
practice. I solved this by suggesting that counsel do a test call with
me before making a decision. With-

Joan Morrow has specialized in the mediation of
the full range of employment law disputes for
over 20 years, following 16 years of litigation
practice in Minneapolis. Elected a Fellow of the
Academy of Civil Trial Mediators, she has
mediated over 1,500 cases, including over 300
sexual harassment matters. She resides in
Richmond and Williamsburg and mediates
cases in person in Virginia; Washington, D.C.;
and the mid-Atlantic states, as well as nationally
via videoconferencing.

out exception, this eliminated their anticipate potential problems by doing test calls, questioning IT people
reservations.
at the VC venues and enlisting their
Q: But how do you deal with the
assistance to eliminate or minimize
side bar talks mediators normally
problems before the mediation.
have with counsel in the hallway
Q: Can you give some examples of
out of the client's hearing?
potential issues?
A: By phone, emails or text messages. Counsel and I share cell A: Sure – first, the easy part – crephone numbers before the media- ating your VC stage set. People
tion to ensure we can make a call or VC mediating with me don't see a
send a text indicating that we need head shot of me looking at a comto talk. Often counsel will send me puter monitor; rather, they see me
an email when I'm meeting with the just as they would in my office; I'm
other group alerting me to some- sitting at a desk across from them,
thing they want me to do when I go with a credenza, table lamp, framed
picture and flower arrangement beback to their room.
hind me. There are nine lights poQ: You make videoconferencing sitioned around the room to create
sound easy if the mediator has the right warm, not too bright lighting. The
comfort level with the medium and the camera is centered over the screen
right equipment at both venues? Is it? and level with my eyes so the meA: Unfortunately not. There are a diation attendees can see me looklarge number of unobvious variables ing into their eyes. I don't wear
that can unwittingly undermine a stripes, plaids or patterned suits or
VC mediation. In short, “DON”T too bright colors, which can be exTRY THIS AT HOME” unless you aggerated by the camera.
Continued on page 11
are prepared to go the extra mile to
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Videoconference
Continued from page 10

Next, the hard part – coordinating with the distant venues. Problems can arise even when the distant venues
use the best VC equipment, TV monitors, sound systems and conference rooms that money can buy. For
•
instance:
•

•

Lighting: VC cameras, more so than the human
eye, overreact to bright light. The room may look
fine to the people in a remote location, but they can
also be very difficult for me to see. If the room is too
brightly lit, is flooded with sunlight or is furnished
with designer white conference tables, the camera
aperture will constrict and everything else will be
in shadow. Too bright overhead lights directly over
attendees can cause "raccooning," meaning that the
eye sockets become so dark that it's hard to read
reactions. The faces of dark-skinned people that are
not properly lit are sometimes visible only as silhouettes.
Camera Location and Position: Conference rooms
are seldom designed with VC equipment nuances
in mind. In many firms, the camera is offset from
the center of the screen, sometimes positioned on a
nearby wall away from the screen. What this means
is that, while mediation attendees are seeing me
look at them because I'm directly facing my cam-
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era, I'm seeing the side of their heads because they
are looking at the screen, which makes them hard to
"read." And just how far a camera is "zoomed" in or
out on the group with whom I'm meeting will also
play a role in where I look to "see them," meaning
I will be looking at them on my screen but, to them,
it will appear I am looking over their shoulder!
Room Size, Screen Size and Location, Seating:
For the typical mediation, small rooms and smaller
screens are best. Mediating with a small group in
a board room seating 30 people with a "Wizard of
Oz"-sized mediator on a 6- by 9-foot screen high up
on the wall is not conducive to "bonding."

Working with IT people in advance to switch conference rooms, to move in portable equipment, to figure
out where at the conference table attendees should sit,
which shades should be drawn, which lights and microphones should be turned on or off is all part of the
pre-mediation preparation that can take numerous test
calls and many hours for which I don't charge a dime.
Preparation is what I owe people for their willingness
to use a VC process to work with me. They deserve
a VC mediation where they can ignore the technology
and have a seamless process that is as successful as if
I were there in person, which I always feel that I am.
And, as a lawyer wrote following a recent VC mediation, "What a wonderful rapport you established with
everyone in the room, even when you weren't in it!"
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