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Message from the Chair

ADR is more relevent
than ever
By James C. Cosby, jcosby@vanblk.com

S

ince I wrote my
first Message
from the Chair
last spring, the Joint
Alternative Dispute
Resolution Committee has continued to
grow in many ways.
We’ve grown in the
extent of programs
we’ve offered and
sponsored, opportunities to serve, and
in our membership.
Serving our commit- Jim Cosby
tee’s leaders who have been responsible for these accomplishments has
been my challenge for the last year.
There’s a lot of thanks to go around,
and a lot to continue to build on.

tinued to serve and
build on several
guiding principles.
One is the recognition that many of the
problem-solving and
negotiation skills of
ADR are called on
in everyday practice,
no matter the type of
practice. ADR programs and opportunities are also important resources in
serving the public’s
access to justice. Whether an advocate, adviser or neutral, an appreciation of the skills and methods of
ADR benefits every lawyer and client. The Joint ADR Committee has

As in recent years, we’ve con-

Continued on the next page

News and Notes
Registration is open for The
Virginia Bar Association’s
129th Annual Meeting at
the Williamsburg Lodge from
Thursday, Jan. 24, through
noon Saturday, Jan. 26.

Of special note to Joint ADR
Committee members
This year the VSB-VBA Joint
ADR Committee, along with
the VBA’s Committee on
Special Issues of National
& State Importance, are
co-sponsors of "Reuniting
America: Can We Be Part of
the Answer?" a General Session scheduled for Saturday
Jan. 26, from 10:30 a.m. to
noon. Read more on page 7.

Inside this issue
Virginia's Pilot Appellate Mediation Program .............................................................................................. Page 3
The Art of Mediation: Lessons from Improv ................................................................................................ Page 6
Reuniting America: Can We Be Part of the Answer? .................................................................................. Page 7
Recap of the 2018 ADR Symposium ........................................................................................................... Page 9

PAGE 2				

JOINT ADR COMMITTEE		

Chair's message
Continued from page 1

served these interests in each of the
programs and activities we’ve been
engaged in over the past year.
But we also explored something
else — the growth and potential of
ADR skills and methods to conflicts
and challenges well beyond the
traditional two-party civil dispute,
and even beyond litigation. A good
example was our Second Annual
ADR Symposium, held again in
Richmond, on Sept. 24. One of our
panel programs, “Atypical ADR,”
presented speakers who shared
case studies and best practices
from the resolution of disputes of
public policy and legislative issues,
education, health care, community
development, and matters of race,
public spaces and memorials.
Another panel presented on ADR
programs in employment, and yet
another on mediating employment
claims, reflecting the stresses

and legal challenges of meeting
our legal obligations in today’s
employment setting. Next month
in Williamsburg, we’ll be cosponsoring a presentation with the
VBA Committee on Special Issues
of National & State Importance:
“Reuniting America: Can We Be
Part of the Answer?” with Jim
Ryan, president of the University of
Virginia, joining us.
What we have been realizing
along the way is that ADR is not
just for law practice, and it’s more
relevant than ever.
Our Special Committee on
Appellate Mediation completed
its work and presented its
recommendations to the chief justice
of Virginia on the establishment
of mediation pilot projects for the
commonwealth’s appellate courts,
and a new level of certification
for appellate mediators. These
recommendations have now been
adopted by the Supreme Court, the
Court of Appeals and the Judicial
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Council.
Our committee did all of this
while providing other programs on
pro bono, mentorship and advocacy
in mediation, on becoming a neutral, and on a number of other relevant topics to advance the benefits
of ADR.
As I said, it’s been a lot to be
proud of and reflect on, as we plan
to advance our goals even more in
the upcoming year. There are more
people to thank and to praise than
can be listed here. I want to thank
the officers for their support and
encouragement this year, and the
Council members and committee
chairs for their many contributions
and leadership. Thanks as well to
the entire VBA staff. And I thank
most of all Debbie Blevins, our prior Chair, for her constant support,
encouragement and suggestions.
Jim

Keep your

Joint ADR Committee

membership active. VBA members, renew now!

$25

VSB members who also hold VBA membership:
Thank you for renewing your Joint ADR Committee
membership for 2018-2019.

© 2019 The Virginia Bar Association; All rights reserved. The views expressed herein are not necessarily those of the VBA.
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It's Here: Virginia's Pilot
Appellate Mediation Program

T

By Stuart A. Raphael1

he Supreme Court of Virginia launched a twoStuart Raphael co-chairs the
year appellate mediation program on January
Issues and Appeals practice
1, 2019. The program applies to civil appeals
group at Hunton Andrews
in the Supreme Court of Virginia and to domestic relations cases in the Court of Appeals of VirKurth LLP. He served as the
ginia involving equitable distribution and attorney’s fee
solicitor general of Virginia
disputes. Chief Justice Lemons announced the program
from January 2013 until
on June 13, 2018, noting that mediation “gives citizens
September 2017.
an alternative to traditional litigation with its attendant
expenses and stress. A successful mediation allows the
parties to ‘own’ the outcome.”2
the clerk’s notification is triggered by receipt of the reThe Joint Alternative Dispute Resolution Commit- cord in eligible domestic relations cases. In both courts,
tee of the Virginia State Bar and the Virginia Bar As- if the parties notify the clerk that they have mutually
sociation (JADRC) proposed the concept in June 2017. agreed to mediate the dispute, the briefing schedule will
Chief Justice Lemons requested the Joint Alternative be postponed 30 days to facilitate the mediation.

The parties will be free to select a mediator of their
Dispute Resolution Committee to study the idea and to
make specific recommendations. The JADRC formed a own choosing, but the clerk of the respective appellate
Special Committee that included Senior Supreme Court court will also provide a list of certified appellate meJustice Leroy F. Millette, Jr., Judge Wesley G. Russell, diators as potential candidates. The Judicial Council reJr. of the Virginia Court of Appeals, and representa- cently amended the applicable guidelines to create an
tives appointed by the Virginia State Bar and the Vir- appellate mediator certification for the pilot program.4
ginia Bar Association. The
To be certified, a candidate
Special Committee was
must be a member in good
The
pilot
mediation
program
ably chaired by the Hon.
standing of the Virginia
Deborah W. Blevins, the
State Bar and must be a
will be entirely voluntary.
2017 chair of the JADRC
certified mediator or have
and the Managing Deputy
completed the 20-hour baCommissioner for ADR at the Virginia Workers’ Com- sic mediation course. For the Supreme Court pilot projpensation Commission. The committee’s final report, ect, the mediator must also have completed a two-hour
submitted in June 2018, is available at the VBA web- course on appellate litigation in Virginia and either have
site.3
served as a judge on another court in Virginia or have
The pilot mediation program is entirely voluntary litigated at least ten cases in the past ten years in the
and applies only in cases in which all parties are repre- U.S. Supreme Court, the U.S. Court of Appeals for the
sented. When the Supreme Court grants a petition for Fourth Circuit, or the appellate courts of Virginia. The
appeal in a civil case, the clerk will notify the parties of same requirements will apply to those seeking appellate
the mediation option. The grant of a petition for appeal mediator certification for cases in the Virginia Court of
signals the significant possibility of reversal, giving the Appeals, except that the candidate must also be a certiappellee a stronger reason to pursue mediation than be- fied Family Circuit Court mediator. Jurists who previfore. (Indeed, the long-term reversal average in the Su- ously served on the Supreme Court of Virginia or the
preme Court is approximately 55 percent following the Court of Appeals of Virginia are exempted from both
grant of a petition for appeal.) In the Court of Appeals,

Continued on page 5
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Susan Siegfried and Doug McLoughlin (left) enjoy a story told
by retired Justice LeRoy F. Millette Jr., a guest lecturer during
the Basic Mediation Course.

Debbie Blevins enjoys the camaraderie of the group.

Donita King and Mark Rubin attended the course on appellate
litigation for mediators.

Sally Campbell (left) and Debbie Blevins listen during the
appellate litigation presentation.

Justice LeRoy F. Millette Jr. (left) looks on as his co-presenter,
Steve Emmert, makes a point.

All photos courtesy of The Virginia Bar Association

Stuart Raphael (left) inquires about mediation techniques
during the Basic Mediation Course as Larry Fabian listens.
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Appellate Mediation
Continued from page 3
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The Special Committee rejected the idea of mandatory appellate mediation but recognized the value of
alternative dispute resolution in the right kind of case.

the two-hour appellate litigation training requirement
As Chief Justice Lemons explained in announcing
and the ten-appeals-in-ten-years requirement.
the program, “No case will be required to be mediated;
rather, we are simply offerThe Virginia Bar Asing a creative alternative to
sociation sponsored an
The creation of the pilot
those who want it.”5 The
appellate mediator trainmediation program
ing session on Nov. 14-16,
mediation program recognizes pilot
is a credit not only to the
2018, in Richmond. Six
that appellate litigation is a
good work of the JADRC,
lawyers enrolled in the
Special Committee, the
20-hour basic mediation
different animal from trial court the
Judicial Council, and the
course, and they uniformlitigation.
Office of Executive Secly praised the leadership
retary, but also to the willand enthusiasm of Debingness of the Supreme
bie Blevins, the principal
instructor. Several said it was the best CLE they had Court to see if appellate mediation will help the parties
ever taken. The course was co-taught by Sally Camp- achieve better outcomes.
bell, manager of Dispute Resolution Services in the Office of the Executive Secretary at the Supreme Court
Endnotes
of Virginia. Justice Millette, Jeanne Franklin and Mark
Rubin served as guest lecturers. The two-hour course 1. Co-Chair, Issues and Appeals practice group, Hunton
on Virginia appellate litigation was co-taught by Steve Andrews Kurth LLP; member of the Joint ADR ComEmmert and Justice Millette. It included helpful statis- mittee Counsel.
tical information on appellate outcomes.
2. Press Release, Supreme Court of Virginia, Virginia’s
The creation of the pilot mediation program recognizes that appellate litigation is a different animal from
trial court litigation. The likelihood of succeeding on
appeal differs according to the standard of review that
applies to the particular issue on appeal. Rulings of
law are generally reviewed de novo, discretionary judgments for an abuse of discretion, and factual determinations for clear error. The Special Committee reached a
consensus that appellate mediation is likely to be more
successful when the mediator has sufficient appellate
experience to understand those nuances and is sensitized to the practical challenges facing the litigants at
the appellate stage.

Appellate Courts Announce Mediation Pilot Projects
(June 13, 2018), http://www.courts.state.va.us/news/
items/2018_0613_scv_press_release_appellate_mediation.pdf.

3. Report of the Special Committee to Study Appellate
Mediation in Virginia (June 2018), http://www.vba.org/
resource/resmgr/adr/report-special_cmte_to_study.pdf.
4. See Office of the Supreme Court of Virginia, Guidelines for the Training and Certification of Court-Referred Mediators, Part C.5 (Nov. 1, 2018), http://www.
courts.state.va.us/courtadmin/aoc/djs/programs/drs/
mediation/certification_process/guidlines_for_cert_
redline.pdf.

The two-year test run should provide valuable data
to evaluate the program’s effectiveness. The clerks of 5. Press Release at 1.
the Supreme Court and the Court of Appeals will track
the number of eligible cases, the number of cases stayed
In October, Virginia
for mediation, and the number of cases that were resolved
Lawyer ran an article
or in which the appeal was withdrawn. The data will enable the Supreme Court to determine whether an appelabout the pilot mediation
late mediation option should be continued after 2020 and
program.
whether any adjustments would improve the program.
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The Art of Mediation
Lessons from Improv

By Dana Plunkett

W

hile on a long drive back from Richmond I
tuned into one of my favorite podcasts, "Hidden Brain," and my mediator brain started
listening with intent. The podcast that week featured
comedic genius Alan Alda and his book “If I Understood You, Would I Have This Look on My Face?” The
conversation explored what I would call authentic connections to increase the chances of real communication.
Having dipped my toes into the water by listening to
the podcast, I wanted to learn more. So I read Alda’s
book and reflected on its applicability to the skills we
use as mediators.
One portion of the podcast that especially caught
my attention was Alda’s description of the living,
breathing thing that is acting; he commented that “you
don’t spray your dialogue at the other person. … I don’t
say my next line in the play because it is written in the
script and I’ve memorized it, I say it because … you,
the other actor, do something or you say something that
makes me say this next line, makes me say it in a certain way.” This concept in the book is referred to as
responsive listening. Alda also explores the concepts of
reading emotions and the theory of mind, with a reference to Thomas Jefferson’s dialogue between head and
heart, and for many Virginians anything Jefferson is
worth the read.
At the heart of Alda’s description of responsive listening is the two-fold approach of listening to others
and responding to them at their level; fundamental both
in acting and in life. Alda stresses that comedians performing improvisation have to listen, really listen, and
make a connection in order to thrive in that state. This,
too, is the art of mediation. Alda recites a story from
when he was a young actor rehearsing for a Broadway
musical, and the director repeatedly urged him and his
female co-star to “relate” better, and in a moment of
frustration the director said, “You kids think relating is
the icing on the cake. It is the cake.”
Alda details both collaborative and individual
games used in improv that allow people to explore how
to relate to try to understand one another. He describes

Dana L. Plunkett is a Deputy
Commissioner with the Virginia
Workers’ Compensation
Commission and a state-certified Mediator. Before becoming
a Deputy Commissioner, Dana
worked in private practice for
over 15 years focusing on
workers’ compensation, ERISA, medical
malpractice, and products liability. She attended
the University of Wisconsin and received her law
degree in 1998 from New England Law. Before
entering private practice, she clerked for an
administrative law judge with the Industrial
Accident Board in Boston, Massachusetts.

games that require collective imagination to create an
unseen object or to figure out what one member of the
group is doing, such as pretending to play an instrument, as well as mirroring to follow every little move
the other makes so as to become so fluid that you can
predict what the other is going to do next.
He describes how, over the years, he has been involved in workshops to help doctors and scientists
communicate better with techniques of improvisation.
Through methods such as mirroring and empathy, a
doctor can connect better with her patients and the scientists may more easily communicate with potential
donors to their research projects. Making those human
connections requires us to bring the language and concepts down to a user-friendly level.
As mediators, we too likely suffer from talking at a
high level regarding legal concepts and issues. In that
process, do the parties sometimes get lost? Would a
shot at improv help mediators?
What I have learned as a mediator is how crucial it
Continued on page 7
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Lessons from Improv
Continued from page 6

is to meet the parties where they are emotionally and to
be willing to take the time to talk about issues that matter to them, regardless of whether those concerns will
have any legal bearing on the outcome of the litigation.
In short, to relate better. As championed by Alda, relating to people will shape not just your choice of words,
but how you say it. In mediation, relating better and
being invested in the process are tactile – you can feel it
in the air and the parties positively respond.

PAGE 7

constantly to keep the parties talking, helping them find
common ground and breaking through impasse. And,
what may be even more depleting is that by being an
authentic communicator and relating to people, you are
letting them have an effect on you. What a stark contrast to the skill set of a litigator, who by training and
experience forces the facts to the foreground and often
puts on the armor to push emotion to the background.
Alda believes that real listening requires an implicit
contract with yourself to be willing to be changed by
what you hear, and when people can sense your intent
to truly hear them, they become more open and responsive themselves.

Mediating numerous cases on behalf of clients over
So, to my fellow mediators, I think it bears rememthe years did not fully prepare me for how mentally
draining the job of a mediator is. Your brain is firing bering that relating is the cake!

Reuniting America:
Can We Be Part of the Answer?
VBA 2019 Annual Meeting General Session

Co-sponsors: Joint ADR Committee and the VBA Committee on Special Issues of National & State Importance

C

ome join James Ryan, President of the University of
Virginia, whose new book,
"Wait, What? and Life’s Other Essential Questions," helped build
the vision of this timely program.
President Ryan and our experienced
panelists will explore how lawyers,
educators and community members
might improve our culture of communications, reduce divisiveness
and face our problems together.
As Joint ADR Committee members, we each have valuable ideas to
contribute. Through our experience
working with people and organizations to solve problems and resolve
disputes, we know the importance
of good listening and respectful
conversations. We have witnessed
emotionally-charged conflict “re-

Panelists

Register now!
129th VBA Annual Meeting

Jan. 24-26, 2019
vba.org/annual2019

set” over time to a dawning recognition of shared interests and a
positive way forward by those in
dispute. So bring your experience,
skill and insight to this General Session, and register for the VBA Annual Meeting – you are needed as
part of the answer!

A. Mechele Dickerson is the
Arthur L. Moller Chair in Bankruptcy Law and Practice and a
University Distinguished Teaching
Professor at the University of Texas, where she joined the faculty in
2006. Before that, she was a professor of law at William & Mary Law
School, where she began as an assistant professor in 1995, after private practice in Washington, D.C.,
and Norfolk, Virginia.
Dickerson is a nationally recognized scholar and global media
expert on consumer debt, housing
affordability and homeownership.
She is the author of “Homeownership and America's Financial UnContinued on page 8
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and human resource management.
He also co-founded and co-directed
Continued from page 7
the West Point Negotiation Project
derclass: Flawed Premises, Bro- (WPNP) to enhance the ability of
ken Promises, New Prescriptions” military leaders to engage more ef(Cambridge University Press 2014). fectively in complex and challengDickerson has participated in con- ing negotiations, both in peace and
gressional briefings and has testified combat situations. Most recently he
before a congressional subcommit- has served as the director of leadertee on housing unaffordability. Her ship programs at the U.S. Air Force
current research focuses on income Academy, teaching both leadership
and wealth inequality and she is and negotiation courses there.
writing a book on the neglected
Donigian is a co-author of artimiddle class.
cles on military negotiation, includDickerson received her B.A.
from Harvard-Radcliffe Colleges
in 1984, and her J.D. from Harvard Law School in 1988. After law
school, she clerked for the Hon. Nathaniel R. Jones (Ret.). Dickerson is
an elected member of the American
Law Institute. She enjoys attending
her sons’ athletic events and cheering for UT Longhorn athletic teams.
Aram Donigian is a lieutenant
colonel in the U.S. Army and a leading expert on the topic of military
negotiation. He served three tours
in Afghanistan, conducting combat
operations and directing the engagement cell for the Combined Joint
Interagency Task Force Shafafiyat,
advising officers on engagements
and negotiations dealing with issues
of corruption, governance and contracting.
As an Assistant Professor at
West Point from 2008 to 2011, Donigian taught leadership, negotiation
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tice handling civil matters spanning
contract law, landlord-tenant law,
family law, estate law and collections law. She received a B.A. in
public policy from the College of
William and Mary, and a J.D. from
North Carolina Central University
School of Law.

Lee is president of the Old Dominion Bar Association, and previously served as president of the
Hill-Tucker Bar Association. She
is a member of the VBA’s Committee on Special Issues of National
ing "Extreme Negotiations: What & State Importance, the Richmond
U.S. Soldiers in Afghanistan have Bar Association’s Administration
Learned about the Art of Managing of Justice Committee, and was the
High-Risk, High-Stakes Situations" 13th Circuit representative for the
(Harvard Business Review, Novem- Virginia State Bar’s Young Lawber 2010). He has presented on the yers Conference from 2015 through
topic of military negotiation at civil 2017. Virginia Lawyers Weekly recsociety functions, universities and ognized Lee as an “Up and Comprivate corporations in the United ing” lawyer in 2017.
States, Afghanistan and Europe.
Lee also participates in many
Donigian graduated from West community organizations, includPoint and received an MBA from ing serving as co-director of the
the Tuck School of Business at Dart- Teen Division of the Miss Chestermouth. He is married with six chil- field Pageant. In 2015, Lee received
dren and lives on a five-acre farm.
the Communication and Leadership
Award from the Richmond Chapter
Stacy Elizabeth Lee serves as of Toastmaster’s International.
staff counsel for Allstate Insurance
Her motto in life is “Knock,
Co., where she defends insured cliKnock Again, Knock Harder,
ents in bodily injury and property
Knock Until A Door Opens.”
damage cases in the metropolitan
Richmond area. Before joining AllJames C. Ryan is the ninth
state, Lee practiced criminal law
president of the University of Virin private practice and as a public
ginia. A leading expert on law and
defender for the City of Richmond.
Continued on page 12
She also worked in private prac-

We Want to Hear from You!
If you have a point of view or ADR story that
you would like to share in an upcoming news-

letter, please email Claudia Farr at claudia.
farr@workcomp.virginia.gov with your ideas.

WINTER 2019			

JOINT ADR COMMITTEE			

PAGE 9

JADRC's 2nd Annual Symposium Focuses
on ADR in the Workplace and Beyond
By Claudia Farr

B

uilding on the enthusiasm and success of its
first Symposium in September 2017, the Joint
Alternative Dispute Resolution Committee held
its second Symposium on September 24, 2018 at the
Troutman Sanders Building in Richmond, focusing on
innovative uses of ADR in the workplace and beyond.
Here’s a recap of the sessions that day:

Employer ADR Programs
David Nagle of Jackson Lewis, P.C., and Ellen
Duffy, deputy general counsel for Genworth Financial,
covered the evolution of judicial support for arbitration,
starting with the 1925 Federal Arbitration Act (FAA),
and ending with the May 22, 2018 U.S. Supreme Court
decision in Epic Systems Corp. v. Lewis. In that class
action case, the Court ruled that an agreement requiring
an employer and an employee to resolve employmentrelated disputes through individual arbitration is
enforceable under the FAA, notwithstanding the
collective bargaining rights established in the National
Labor Relations Act. The implications of the Epic
decision were discussed from the perspective of
plaintiffs’ lawyers and that of employers.
Ellen Duffy shared her experience in administering
Resolve, Genworth’s workplace ADR program.
As a condition of their employment application,
all Genworth Financial applicants, employees, and
former employees are subject to mandatory arbitration;
however, the company offers other ADR processes to
address complaints and concerns early on, before a
situation escalates. These approaches include informal
problem solving with a manager, HR, and/or company
ombudsperson, formal meetings to address concerns
with up to two successively higher levels of management,
and for legal claims, mediation with outside mediators.
If mediation is unsuccessful, an employee may choose
arbitration as the final step. The vast majority of cases
resolve at the first management step, and fewer than six
claims have gone to arbitration in nearly twenty years.

Claudia Farr is a certified
mediator and Alternative Dispute
Resolution consultant for the
Virginia Workers’ Compensation
Commission. Before joining the
Commission, she led the Virginia
Department of Employment
Dispute Resolution for 10 years,
and played a lead role in advancing alternative
dispute resolution in state government agencies.

exceptions, and do not excessively cap damages, limit
discovery, or shorten the time for bringing a claim.
An agreement incorporating standard due process
protocols will not likely be set aside by a court for
unconscionability. Preventive, early intervention ADR
approaches can save employers and employees time,
money, and avoid prolonged disruption.

Update on Appellate Mediation Project
The Honorable Wesley G. Russell Jr. of the Court of
Appeals of Virginia discussed the Appellate Mediation
Project approved by the courts in June 2018. His
presentation conveyed the vision and pragmatism that
went into the courts’ undertaking of this pilot. Foremost
was the vision of giving parties the opportunity to have
more control over the outcome of their dispute. Judge
Russell noted that appellate law “to the Nth degree is
a bounded universe” where a court is limited in what
it can provide the parties. Voluntary mediation allows
parties to create their own resolution.

Among the pragmatic aspects Judge Russell
discussed was the lack of expense for the two-year
pilot. The Courts need only add a form notice offering
mediation, and if accepted by the parties, provide an
automatic 30-day extension to the usual deadlines.
Parties would pay for their own mediator. If the data
Other takeaways: Successful workplace arbitration demonstrate that enough people are using mediation,
agreements are balanced and flexible, include needed
Continued on page 10
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2018 Symposium

Moderator and mediator Morrow advised lawyers
to
think
of the mediator as their negotiation consultant.
Continued from page 9
She prepares herself for that role by holding private
a next and possibly bigger step forward could become pre-mediation telephone calls with each lawyer to
understand the case and client personalities. She asks
tenable.
for documents to review. If parties think a joint session
The Art of Mediating Employment Claims: during the mediation would be beneficial, both counsel
Strategies for Maximizing Outcomes and may plan with her on how to reach goals without strong
emotions shutting down the process.
Satisfaction for Your Clients
Joan Morrow, a Joint ADR Committee member and
dean of employment law mediators, moderated this
panel discussion for attorneys preparing for mediation.
She was joined by expert employment litigators Carla
Brown of Charlson Bredehoft Cohen & Brown, P.C.;
Jack “J.B.” Burtch, Jr. of Burtch Law PLLC; and
Betty Graumlich of ReedSmith LLC. Preparation,
preparation, preparation was the theme of their
remarks. Here are some brief excerpts from this richly
informative session:
Brown’s initial, pre-litigation letter to the defense
includes a draft complaint but not a demand, as she
appreciates opposing counsel’s early feedback on the
case. She generally spends three to four hours preparing
her client for mediation by discussing the process, the
mediator’s role, what the defense may say, and the
impact of strong emotions. She sees joint sessions as
helpful, and avoids making statements the defendants
might find offensive. When her clients are emotionally
prepared, Brown believes it is helpful for the defendants
to hear them tell their story.

Atypical ADR
Joint ADR Committee Chair James Cosby of
Vandeventer Black LLP moderated this panel, observing
that litigation is a zero-sum game, ADR is like threedimensional chess, and atypical ADR is more like fivedimensional chess. The panel proved that point.
Mark Rubin of VCU’s Virginia Center for Consensus
Building described the use of mediation techniques
in facilitating legislative and public policy issues in
the General Assembly and for several Governors of
Virginia. His discussion spanned disputes among diverse
stakeholders involving electric rates, water planning,
solar energy, and the announced closure of Sweet Briar
College. Some facilitations were closed to the public,
such as those involving only private stakeholders, who
managed to reach agreements and/or forge consensual
legislation for passage by the General Assembly. Other
facilitations directly involved governmental entities
and were open, with structured ways for members of
the public to attend and comment.

David Burt is an executive consultant to the
International Institute for Conflict Prevention and
Resolution in New York, and an independent arbitrator.
Prior to his retirement, he served as in-house counsel for
DuPont. Burt discussed how ADR approaches create
and sustain positive business relationships with trading
partners. For example, to address the reluctance of
reinsurance companies to be the first to pay on a claim,
DuPont convened a conference of experts to provide
answers to the reinsurers' questions about the claims
Graumlich stated that a thorough document review and related science, which brought about understanding
prior to mediation is as important as it is prior to trial. and a resolution.
As in litigation, choosing the employer spokesperson
Dr. Frank Dukes of the University of Virginia
may drive the success (or lack thereof) in mediation.
School of Architecture works with community groups
In preparing her clients for mediation, Graumlich tries
in Charlottesville on issues involving the removal of
to lower emotions, and provides a written settlement
Confederate statues, environmental concerns, and the
assessment discussing case strengths, weaknesses, and
the worst-case scenario, including disruption to business.
Continued on page 12
Burtch noted the need for the neutral evaluation
style of mediation in many employment cases. Choice
of mediator may be key to success, and the factors
to consider are not only the style of the mediator, but
also subject matter expertise, experience, and ability
to connect with the parties. In private pre-mediation
sessions with the mediator, Burtch shares the strengths
and weaknesses of the case. As he put it, mediators can
get things across to a client that often the lawyer cannot.
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Ellen Duffy and David Nagle talk cutting-edge arbitration
issues and successful workplace ADR programs.
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Mediator Joan Morrow (left) and party advocates J.B. Burtch,
Betty Graumlich and Carla Brown discuss how to prepare for
great outcomes in employment mediation.

Mark Rubin makes a point about an atypical ADR project as co-panelists
David Burt (left) and Frank Dukes (right) listen.

Judge Wesley Russell Jr. of the Virginia Court of
Appeals listens to a question from the audience
about the appellate mediation pilot.
All photos courtesy of The Virginia Bar Association

Donita King and others take in the ideas exchanged by
Symposium presenters.

John McCammon (left) and co-panelist Tom Spahn (right)
explore mediation ethics for lawyers and mediators.
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2018 Symposium

Attendees received 5.0 hours (1.5 ethics) of CLE
credit
and 5.75 hours (.5 ethics) of CME credit. Lunch
Continued from page 10
was provided, and a reception capped the day. The
opportunity to network during the reception kept many
creation of UVA’s Memorial to Enslaved Laborers. He
people talking until the event closed at 6 p.m. Given
described the latter as a long journey with community
the success of the Symposium for the second year, the
stakeholders to answer – before working on a design
Joint ADR Committee Council is committed to a repeat
– what the Memorial should mean, how they wanted
event in 2019.
it to affect people, and what they wanted to learn from
it. Reaching agreements on issues involving identity, Special thanks to our sponsors
history and race is challenging. As Dukes stated, “We
Gold
help our communities come together when there are
• The McCammon Group, Ltd.
forces that are pulling them apart.”
• Troutman Sanders LLP
Ethical Issues in Mediation
• Vandeventer Black LLP
John McCammon of the McCammon Group, Ltd.,
and Thomas Spahn of McGuireWoods LLP, reprised
their popular program on ethical issues in mediation.
From the perspective of the mediator and the attorney,
they provided examples of ethical conundrums
encountered in real life. McCammon reminded lawyers
of their continuing ethical duty to advise clients
about dispute resolution processes, and discussed the
ethical standards for mediators in Virginia. Spahn
led discussions on the unauthorized practice of law,
negotiation ethics, and representing clients in mediation
in another state. Lively discussion and debate ensued –
not bad for an ethics course!

Reuniting America
Continued from page 8

education, he has written extensively about the ways in which law
structures educational opportunity.
His articles and essays address such
topics as school desegregation,
school finance, school choice, standards and testing, pre-K, and the intersection of special education and
neuroscience. Ryan is the author of
“Five Miles Away, A World Apart,”
and most recently “Wait, What? And
Life’s Other Essential Questions,” a
New York Times bestseller.
Ryan received an A.B. summa
cum laude from Yale University

Silver
•
•
•

CMG Foundation
Juridical Solutions
Spotts Fain PC

Bronze
•
•
•
•
•
•
•

Cyril F. Coombs
The Fitzgerald Law Group PLC
Franklin Solutions
Joan S. Morrow, P.A.
P. Marshall Yoder
Positive Solutions Group LLC
William H. Shewmake

and his J.D. from the
founded and directed
University of Virginia,
the school’s Program
which he attended on
in Law and Public
Service. He went on
a full scholarship and
from which he graduto serve as dean of
ated first in his class.
the Harvard Graduate
After law school, he
School of Education,
where he increased the
clerked for the chief
size, strength and diverjustice of the U.S. Supreme Court, William
sity of the faculty, and
embarked with his colH. Rehnquist, now
deceased, and then
leagues on an ongoing
worked in Newark, New Jersey, as effort entitled “Fulfilling the Proma public interest lawyer before en- ise of Diversity,” intended to pretering teaching.
pare students for careers working in
diverse environments.
At the University of Virginia
Ryan and his wife, Katie, have
School of Law, Ryan served as
the academic associate dean, and four children.
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The Joint ADR Committee welcomes members of the Virginia State Bar and The Virginia Bar Association
to join our group. Find details on our webpage, or contact us to get involved:
James C. Cosby, Chair 			
Claudia Farr, Secretary/Treasurer

M.F. Connell Mullins Jr., Vice Chair
The Honorable Deborah W. Blevins, Immediate Past Chair

Have a Question About Your Joint ADR Membership Status?
Contact membership coordinator Elizabeth Gerde
at The Virginia Bar Association. Call 804-644-0041,

Ext. 118, email egerde@vba.org or sign on to
your member profile at www.vba.org.

