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Message from the Chair

Perfect Timing

News and Notes

By Connell Mullins
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Register now for the 81st
Annual Meeting of the
Virginia State Bar,
June 12-15 in Virginia Beach.
In addition to the fun, the
meeting will feature a wide
range of programs, to
include:
•		The Future of Law Practice:
		
Confronting the Shifting
		Landscape
•		Finding Civility in Discovery
•		Immigration: Contradictory
		or Complementary to the
		Rule of Law?
•		Pro-Active Wellness: how
		to Identify, Understand,
		and Mitigate Lawyers’
		Occupational Risks
•		True Collegiality: a Study of
		How Young Family Lawyers
		Can Reverse the Trend of
		Hostility and Return to the
		True Calling of Service.
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Williamsburg, Virginia, the committee co-sponsored a tremendous
presentation entitled “Reuniting
America: Can We Be Part of the
Answer?” Debbie Blevins, a former chair of this committee, has an
article in this issue describing this
presentation in greater detail.

To date, the committee has provided a variety of opportunities
to various practitioners and will
continue to do so over the coming
years. As those of us who participate in the ADR process, this opportunity is invaluable to all parties
and our desire, as a committee, is to
increase awareness and training for
all of those interested in becoming a
part of the process.

SPRING 2019

In closing, I would like to thank
Jim Cosby, our prior chair, for his
support and guidance and I look forward to working with all of you in
the coming year. Please encourage
your colleagues to become involved
and I welcome any suggestions regarding direction and opportunities
for the committee to pursue.
Thank you.
Connell

VBA 129th Summer Meeting

July 18-20, 2019
The Omni Homestead Resort in Hot Springs
Online registration is open until July 11, 2019!
In addition to activities for the whole family, CLE
programs at the 129th Summer Meeting will
include:
• The Roberts Court at Age 13: The 2018
U.S. Supreme Court Term in Review
• The Impaired Client: How to Ethically
Represent a Client with Mental Health
or Substance Abuse Issues from a
Family Law Perspective
• Workers Who Can't Work - Navigating
Leave as an Accommodation Minefield
• A Tale of Two Policies: Emerging
Differences between Federal and
Virginia Environmental Policies

MCLE Credits: 8.5 hours,
including 4.0 Ethics
(Anticipated)

• The Opioid Crisis in Virginia: Legal Issues
and Clinical Challenges

© 2019 The Virginia Bar Association; All rights reserved. The views expressed herein are not necessarily those of the VBA.
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ADR Committee reserves the right to edit, in collaboration with the author, or to decline to publish any submission.

SPRING 2019			

JOINT ADR COMMITTEE			

PAGE 3

By Any Other Name ...
Does it Smell as Sweet
By William Culbreth

U

se of alternative dispute
resolution in general, and
mediation in particular, is
on the rise in Virginia and across the
country. Here in the Commonwealth,
at
the
Virginia
Workers'
Compensation Commission, since
the implementation of a full-blown
ADR program several years ago,
the number of cases mediated has
nearly doubled each year. The
Commission offers both facilitative
and
evaluative
mediations,
depending upon the wishes of the
parties, and all of the mediations
conducted are performed by
Supreme Court-certified mediators.
Issue mediations, meant to resolve
only a portion of the claim, are
conducted by various staff members
who have received state-mandated
training. Mediations leading to the
settlement and full resolution of
claims are conducted by certified
mediators who are also judicial
hearing officers. Although the term
“mediation” has many diverse
iterations – evaluative, facilitative,
collaborative,
restorative,
transformative – the Commission
has primarily opted for a hybrid
approach, which allows the mediator
to flow between facilitative and
evaluative models, as needed or
requested.
As most mediators have come to
realize, one size does not fit all in a
given mediation. The world of ADR
has room for many different styles
of mediation including facilitative,
evaluative and transformative
mediation and includes certified

Bill Culbreth is an attorney, a certified mediator
and a Deputy Commissioner in the Virginia
Workers’ Compensation Commission. He received
his B.A. from Wake Forest University in 1984 and
his J.D. from the T.C. Williams School of Law at
the University of Richmond in 1990. Bill has been
an adjunct faculty member at Eastern Mennonite
University and at James Madison University and
has served on the boards of the Harrisonburg
Electric Commission as well as the Explore More Discovery Museum.
Bill currently lives in Old Town with his wife, Hallet Culbreth.

mediators who may or may not be
attorneys and who may also be
active or retired judicial officers. A
purely facilitative approach, in
which the mediator reframes
statements and attempts to improve
communication and understanding
while enabling the parties to take
control and craft their own
resolution, is quite appropriate in
family law matters, contract disputes
and labor disputes, where
relationships need to be maintained
or repaired and the focus needs to
be shifted from positions to interests.

As most mediators
have come to realize,
one size does not fit all
in a given mediation.
However, in many commercial,
personal injury and workers’
compensation cases, the payment of
money is often the overriding issue.
In such cases, positional bargaining
leading to a mutually agreeable
resolution may be appropriate and

effective where the parties are likely
to part ways permanently after the
mediation. Ultimately, however, the
ability of the mediator to use a
variety of styles allows the mediator
the flexibility to address various
situations that may arise during the
mediation. Mediation, then, should
be seen as providing a range of
approaches, offered by a variety of
trained professionals and occurring
on a continuum rather than a
narrowly
defined
approach
applicable to all situations.
However, despite the success of
the program at the Commission, a
lingering question remains, which is
reflective of a larger debate
nationwide. That debate is over
whether any sort of evaluative
mediation is “true mediation” or
simply a settlement conference. As
noted, at the Commission, we use
adjudicators as mediators, which
then leads to the even broader
question of whether adjudicators of
any stripe should be mediators.
Perhaps a more important question,
Continued on page 4
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however, and the premise of this
essay, is whether or not the label
affixed to a particular ADR provider
really matters.

JOINT ADR COMMITTEE

doing so, Kichaven appears to
assume that most judges who
mediate are not certified professional
mediators. Further, Kichaven
erroneously states that “former
judges describe weaknesses, declare
‘case value,’ try to impose that
value on the parties, and draw their
service to an end.” The author also
assumes that judges who also
mediate are bound by the rules of
evidence and do not allow
discussion of irrelevant or
immaterial information.2 In my
experience, this could not be further
from the truth. In fact, the mediators
with whom I work, who are also
active ALJs, all take great care not

Virginia L. Collin, Ph.D., a
professional family mediator in
Virginia, recently wrote that judges
who mediate are violating the
standards of ethics and professional
responsibility according to the rules
of the Supreme Court of Virginia
for court-certified mediators. Collin
goes on to note that although the
“mediation” service provided by
judges has value, it is not a mediation
but a “high pressure settlement
Clearly, the negative
conference.” By conducting such
impression of judges
“high
pressure
settlement
as mediators has been
conferences” under the guise of
mediation, Collin asserts, “they are
and remains a divisive
misleading people about what
issue in ADR circles
mediation is and undermining
1
public confidence in mediation.”
Other commentators appear to share to impose a value on the case unless
Collin’s view of adjudicator-led requested, unless evaluative
mediations.
mediation is specifically selected
For example, in an article from and then only after exploring all
2006 published on the International aspects of the case, whether
Risk
Management
Institute germane to the dollar value of the
(“IRMI”) website, Jeff Kichaven, case or not.
an attorney and mediator, wrote
In December 2009, Joseph
about the benefits of using a
“professional mediator.” In the Markowitz, Esq., wrote an article
article, Kichaven focuses on the on conflict resolution entitled “Are
weaknesses of judges in the Judges the Best Mediators?”
mediation process. However, in Although Markowitz clearly
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outlined the drawbacks of using
judges as mediators, he concluded
by stating that the best judge/
mediators “retain their aura of
authority while refraining from
being too quick to judge the outcome
and they continue working with the
parties beyond the case assessment
stage of a mediation.” In response,
Markowitz was chastised by
commentators who opined that he
was
confusing
settlement
conferences with mediation. Other
commentators stated, without
citation, that “research” in states
with mandated mediation indicate
that “judges make terrible mediators”
and concluded that “[j]udges should
leave mediation to the pros.”3
Not all commentators are opposed
to using judges as mediators. In
advocating for the use of judges as
mediators, Judge Dan Aaron Polster,
U.S. District Judge for the Northern
District of Ohio, pointed out that
often trial judges, such as the Deputy
Commissioner/mediators used at the
Commission, are the only ones who
can give the parties a true “day in
court” that is “far more participatory
and satisfying than a trial ever could
be.”4 Judge Polster correctly notes
that in a trial, the parties are quite
limited as to what they can say.
However, at a mediation, the parties
can express their fears and
frustrations and, in doing so, can
begin to focus on resolving a dispute
Continued on page 5

The Joint ADR Committee welcomes members of the Virginia State Bar and The Virginia Bar Association
to join our group. Find details on our webpage, or contact us to get involved:
M.F. Connell Mullins, Jr.
Chair
cmullins@spottsfain.com

Claudia T. Farr
Secretary/Treasurer
claudia.farr@workcomp.virginia.gov

William T. Fitzhugh
Vice Chair
wfitzhugh@rrflawfirm.com

Jim Cosby
Immediate Past Chair
jcosby@vanblk.com
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rather than simply winning a battle.
Judge Polster warns, however, that
judge/mediators must not pressure
the parties and must not predict
what the outcome of a trial will be,
although offering insight based upon
experience can be valuable to both
parties.
Clearly, the negative impression
of judges as mediators has been and
remains a divisive issue in ADR
circles. However, simply saying
that judges should “leave mediation
to the pros” is shortsighted in that
many parties seek out current or
former judges to provide a unique
perspective if required and
appropriate and many judicial
mediators are certified and wellversed in the ethics of mediation.
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Black’s Law Dictionary defines
mediation as “a private, informal
dispute resolution process in which
a neutral third party, the mediator,
helps disputing parties to reach an
agreement.” The Merriam-Webster
Dictionary defines mediation as
“intervention between conflicting
parties to promote reconciliation,
settlement, or compromise.” Va.
Code § 8.01-581.21 defines
mediation as “a process in which a
mediator facilitates communication
between the parties and, without
deciding the issues or imposing a
solution on the parties, enables
them to understand and to reach a
mutually agreeable resolution to
their dispute."
If we take our cue from these
trusted sources, and step away from
semantics, turf battles and broad
generalizations, I believe that the
label placed on a process is less
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important than the service provided
and the outcome for the client can
be “just as sweet.”

Endnotes
1. “Retired Judges Don’t Mediate,”
DivorceMagazine.com (May 30,
2016).
2. “Professional Mediator: A
Distinction that Makes a Difference,”
Jeff Kichaven, Esq., IRMI Expert
Commentary, June 2006.
3. “Are Judges the Best Mediators?”
Joseph Markowitz, Esq., Mediate.
com, Dec. 30, 2009.
4. “The Trial Judge as Mediator: A
Rejoinder to Judge Cratsley,” Dan
Aaron Polster, Ohio State Journal
on Dispute Resolution’s MayhewHite Report, Volume 5, Issue 1
(March 2007).

As a benefit of your VBA membership, the following amenities at
VBA on Main are FREE:

vba.org/reserve

Where great
meetings happen



Large boardroom that seats
26 conference-style
or 50 lecture-style



Two conference rooms that 		
seat 6



Two conference rooms that 		
seat 4



Three study carrels



Privacy for depositions



Lawyer lounge area



Wi-Fi access



Printouts, copies and faxes up to 25 pages



Water, coffee, tea



Microwave oven



On-site publications to read



Centrally located
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With a Focus on ADR:

Virginia Supreme Court’s New UPL Rules
Effective July 1, 2019
By Claudia Farr

O

n April 26, 2019, the Supreme Court of Virginia
adopted revisions to the Unauthorized Practice
of Law (UPL) Rules, to become effective July 1,
2019.1 These revisions follow the most comprehensive
review of the UPL Rules since their original publication
in 1980.2

Claudia Farr is an Alternative
Dispute Resolution Consultant/
Mediator at the Virginia Workers’ Compensation Commission. Prior to joining the Commission in 2013, Claudia served
under three Governors as the
Director of the Virginia Department of Employment Dispute
Resolution. Before joining state service, she practiced civil litigation and administrative law for eight
years at Hunton & Williams.  She is a graduate of
the University of Virginia and the University of Richmond School of Law.

First, throughout 2017, a Virginia State Bar (VSB)
study committee composed of practicing lawyers, a
retired General District Court judge, a law professor and
two non-lawyer members met monthly to “thoroughly
and carefully analyze the current UPL rules and relevant
statutes.”3 Next, the VSB Standing Committee on
Legal Ethics reviewed the study committee’s work and
public comments before recommending the proposed
rewrite to the VSB Council. Then in February 2019,
The selected excerpts below from the new Rules may
the VSB Council reviewed and unanimously approved be of special interest to JADR Committee members and
the revisions,4 and in March 2019, filed a petition for others in the Virginia ADR community:
approval with the Supreme Court.5 Significantly, the
proposed revisions – with the exception of one provision
1. PROHIBITION AGAINST UNAUTHORIZED
noted below at 2(D) – did “not undertake to change the
PRACTICE OF LAW:
substantive law defining the practice of law nor what
No non-lawyer shall engage in the practice of
activity is deemed unauthorized practice;” rather, the
law in the Commonwealth of Virginia or in any
goal was to come up with a “better regulatory statement
6
manner hold himself out as authorized or qualified
of the current law.”
to practice law in the Commonwealth of Virginia
As a result, the new Rules move away from the current
except as may be authorized by rule or statute.
framework of nine Unauthorized Practice Rules with
The term “non-lawyer” means any person, firm,
accompanying Unauthorized Practice Considerations.
association or corporation not duly licensed or
Instead, the revisions streamline the substance of the
authorized to practice law in the Commonwealth
nine Rules by removing duplicative language and
of Virginia. Any person or entity who practices law
creating a single overarching prohibition against the
without being licensed or otherwise authorized
unauthorized practice of law. A general definition of the
to practice law shall be guilty of a Class 1
practice of law follows, with the new provision at 2(D)
misdemeanor. Va. Code §54.1-3904.7
to include negotiating the legal rights or responsibilities
2. GENERAL DEFINITION: A person or entity
on behalf of another entity or person.
engages in the practice of law when representing to
The new Rules then list exceptions (actions that
another, by words or conduct, that one is authorized
non-lawyers and foreign lawyers may engage in, even
to do any of the following:
though they may constitute the practice of law) and
exclusions (actions that do not constitute the practice of
law), along with comments and annotations providing
Continued on page 7
further clarification in a variety of contexts.
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A. Undertake for compensation, direct or
indirect, to give advice or counsel to an
entity or person in any matter involving the
application of legal principles to facts.
B. Select, draft or complete legal documents
or agreements which affect the legal rights
of an entity or person.
C. Represent another entity or person before
a tribunal.
D. Negotiate the legal rights or responsibilities
on behalf of another entity or person.8
3. EXCEPTIONS: Non-lawyers and/or Foreign
Lawyers (as defined by Part 6, §II, Rule 5.5, Rules
of Supreme Court of Virginia) may engage in any
of the following actions, even though they may
constitute the practice of law):
....
M. Preparing a memorandum of understanding
or agreement resulting from an alternative
dispute resolution proceeding, to include
when necessary completion of a child support
“guidelines worksheet.”9
....
4. EXCLUSIONS: The following actions do not
constitute the practice of law:
....
D. Serving as a mediator, arbitrator,
conciliator, or facilitator.10
....
6. ANNOTATIONS:
....
C. A non-lawyer may serve as an arbitrator
or mediator since neither activity is the practice of
law. . . . Whether certified or not, a lawyer or nonlawyer serving as a mediator or arbitrator shall not
give the parties legal advice.11

Some takeaways for ADR
The new addition to the definition of the practice of
law – negotiating legal rights or responsibilities on
behalf of another – recognizes that such negotiation
is an essential part of a lawyer’s service to clients:
applying the law to the facts in trying to resolve a legal
dispute effectively, without the need to litigate it.
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Also important for many ADR practitioners and users
is that this new addition shapes and clarifies the role of
ADR participants who are not a pro se party or serving
as a lawyer.
And perhaps the key takeaway for ADR neutrals and
users in Virginia is the clear, confirming reminder that
such neutrals – certified or not, lawyers or non-lawyers
– shall not give legal advice. Current law and the new
Rules expressly reserve that function only for duly
authorized or licensed lawyers acting as lawyers, and
for no one acting as an ADR neutral.

Endnotes
1. The Court’s full order appears at https://www.vsb.
org/docs/2019_0426_6_IV_upl.pdf. Last viewed May
7, 2019.
2. Petition of the Virginia State Bar, In Re: Part Six,
Section I, Unauthorized Practice of Law Rules (March
4 2019), at https://www.vsb.org/docs/SCV-petitionUPL-030419.pdf, page 3. Last viewed May 7, 2019.
3. Id. at 4.
4. Virginia State Bar, Highlights of the February 23, 2019,
Virginia State Bar Council Meeting, at https://www.vsb.
org/site/news/item/council_highlights_022319.
Last
viewed May 7, 2019.
5. See Petition of the Virginia State Bar at https://www.
vsb.org/docs/SCV-petition-UPL-030419.pdf. Last viewed
May 7, 2019.
6. Id. at 6.
7. Id. at 9.
8. Id. at 9-10.
9. Id. at 12.
10. Id.
11. Id. at 21.

?

Have a Question About Your
Joint ADR Membership Status?
Contact membership coordinator
Elizabeth Gerde
at The Virginia Bar Association.
Call 804-644-0041, ext. 118,
email egerde@vba.org or sign on to
your member profile at www.vba.org.
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New Council Member Profile
What do you hope to accomplish
during your tenure on the Joint ADR
Committee Council?
Over the next several years, I hope to
have the opportunity to share my
enthusiasm for the ADR process and
to continue to grow and learn as a
mediator. I also hope to be able to
increase awareness of the various
types of ADR as well as the values of
each.
If you hadn’t become a lawyer, what
other career would you have
pursued?

Name:
William R. Culbreth
Agency:
Virginia Workers’
Compensation Commission
Position:
Deputy Commissioner
Law School, graduation year:
University of Richmond, 1990

How do you use ADR in your
practice?
Several years ago, after the
Commission began to emphasize
ADR, I became certified as a mediator
and subsequently a mentor mediator.
At present, my time is split evenly
between hearing cases and mediating
cases seeking a full and final
resolution of the claims. After over 20
years of seeing the toll that litigation
takes on all parties, I have come to
appreciate the real value of the
collaborative problem solving involved
in ADR. The process gives the parties
an opportunity to take control over a
process in which they otherwise have
very little control.

If I had not decided to attend law
school, I would have pursued my
interest in physical anthropology.
While an undergraduate at Wake
Forest, I intended to get my Ph.D. in
anthropology in order to teach.
Although I took a different career
path, I have continued to pursue my
interest in teaching and worked, on
an adjunct basis, teaching business
law and related courses at two
different area universities for
approximately 15 years.
What do you like to do in your free
time?
Living in the Shenandoah Valley, free
time options are plentiful. As my
children have grown, I have had the
opportunity to return to earlier
passions such as hiking and fly
fishing here in the Valley and in the
surrounding mountains.

Tell us about your family.
My wife, Hallet, and I met at T.C.
Williams and married in 1991 after
she graduated. She currently works
part time as a GAL in our local courts.
My oldest daughter, Madeline,
graduated from UVA in 2017 and,
after a year-long fellowship in
Germany, is off to law school at T.C.
Williams this fall. My younger
daughter, Mary Hallet, is a junior at
Wake Forest University majoring in
education with a focus on elementary
education. My son, Ritt, is a junior in
high school and is beginning the
process of looking at colleges.
Tell us something about yourself
that is not on your resume.
As I mentioned earlier, my
undergraduate interest was in
physical anthropology. In pursuit of
that interest, I worked as a lab
assistant for a professor and my
glamorous job entailed, in part,
reducing
recently
deceased
macaques (an old world monkey) to a
bare skeleton. This odious task
involved placing the carcasses in
vats of detergent until they
decomposed, removing and boiling
the remains and then extracting and
reassembling
the
skeletons.
Needless to say, this was not a job to
be performed immediately before
going to social events.

If you have a point of view or ADR story that you
would like to share in an upcoming newsletter,
please email Bill Culbreth at
william.culbreth@workcomp.virginia.gov
with your ideas.
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A Better Vision:
JADRC Co-sponsors

"Reuniting America:
Can We Be Part of the Answer?"
at the 129th VBA Annual Meeting

disagree civilly is a skill,” he said,
Stacy Lee, staff counsel for
and it can be taught. Teachers can Allstate and current president of the
teach students empathy from an Old Dominion Bar Association,
isionary and practical, the early age. Learning empathy in turn brought the perspective of millennihighlight of the VBA Annual allows them to learn how to dis- als to the conversation. Millennials
Meeting on January 26, agree civilly. In some ways, it is can see and understand political
struggles, like the civil rights move2019, in Williamsburg was
ment, without being “personally
“Reuniting America: Can We Be
wounded.” She invited attendees to
Learning
empathy
Part of the Answer?” The brainchild
participate in an exercise in which
of Jeanne Franklin, the discussion
in turn allows them
they answered a series of questions,
envisioned how lawyers could lead
to
learn
how
to
and by a process of elimination,
American discourse from divisive
found common ground with others
disagree
civilly.
rhetoric into civil debate. Past Chair
in the audience. For example, a sigof the Joint ADR Committee, and
nificant subgroup were the first in
Past President of The Virginia Bar
Association, Franklin put her lead- like teaching them to think as a their families to attend college. This
ership experience and considerable lawyer thinks “because lawyers exercise in “taking off the mask” of
philosophical intellect to the task of understand the best version of the
Continued on page 10
helping the packed house share her other side’s argument.”
vision.
Co-sponsored by the VBA
Deborah Wood Blevins is the Managing
Committee on Special Issues of
Deputy Commissioner of the Virginia Workers'
National & State Importance, the
Compensation Commission's Alternative Dispute
program included a panel discusResolution Department. She is a 1980 honors
sion, led by moderator Franklin.
graduate from Swarthmore College and a 1983
The panelists were from starkly difgraduate of the University of Virginia School of
ferent backgrounds, and each contributed a unique perspective to the
Law. Deputy Commissioner Blevins was a partner
conversation about restoring civil
in Gilmer, Sadler, Ingram, Sutherland, & Hutton,
discourse to modern American life.
LLP in Pulaski, Virginia, prior to joining the
James E. Ryan is the ninth presiCommission in 2004.
dent of the University of Virginia,
She is a mediator certified by the Judicial Council of the Virginia
and the author of “Wait, What? And
Supreme Court and a mediator mentor and trainer. Deputy
Life’s Other Essential Questions,” a
Commissioner Blevins is vice chair of the Dispute Resolution
New York Times bestseller. Formerly
Committee of the International Association of Industrial Accident
dean of the Harvard University
Boards & Commissions (IAIABC) and a Fellow of the College of
Graduate School of Education,
Workers’ Compensation Lawyers.
Ryan brought the perspective of an
educator to the topic. “Learning to
By The Honorable Deborah
Wood Blevins

V
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A Better Vision
Continued from page 10

our titles (i.e., lawyer) illustrates the
common humanity that exists
among all people.
Lt. Col. Aram Donigian served
three tours of duty in Afghanistan
and founded the West Point
Negotiation Project. His perspective is that of a negotiator in the
midst of armed conflict, with dire
consequences awaiting failure.
Donigian learned the principles of
interest-based negotiation in graduate school, and he put them to use in
Afghanistan. Noticing Lee’s idea of
“taking off the mask,” Donigian posited that we have to “unmask to have
a genuine conversation.” He learned
in Afghanistan that Afghanis want to
“look you in the eye and see that
your intent is good.” He told stories
of encounters with Afghanis in
which he was successful, and unsuccessful, in creating a relationship of
trust that enabled negotiation.
Listening and caring were keys in
that process, as was a “reciprocity of
persuasion. ... If you are not open to
them persuading you, you cannot
persuade them.”
Professor A. Mechele Dickerson is
a renowned author and authority on
consumer debt, home ownership and

Stacy Lee brings the perspective of the millennials to the conversation and
engages attendees by inviting them to participate in an exercise.

housing. Currently at the University
of Texas, she brought the perspective of an academician who is experimenting in teaching her students
collaborative techniques to encourage communication and the ability
to understand different points of
view. She described teaching an
interdisciplinary course. Focusing
on housing policy and problems, she
breaks down problems into smaller
pieces and assigns specific problems
to a group. The group works to
problem-solve together, and then
presents the group’s solution to the
class. Dickerson said it “forces stu-

(Left to Right) Panelists Lt. Col. Aram M. Donigian, A. Mechele Dickerson,
Jeanne F. Franklin, Stacy E. Lee and James E. Ryan.

dents to think and work corroboratively” and to be civil about the
problems of the middle class.
Interestingly, the positions taken by
students did not fall into race/economic status/gender stereotypes.
The panel bounced ideas off each
other, deftly led by Franklin. She
then turned to the audience, to solicit feedback and practical action items
we might undertake. Responses
included teaching basic communication skills used by mediators to the
bar at large, encouraging children to
ask questions, and expanding the
Rule of Law programs in the schools.
Where do we go from here? How
can you help? Look at the written
materials that accompanied the presentations. They contain a wealth of
practical suggestions and interesting
points of view. Access for free the
complete live panel discussion.
The VBA is considering the next
step, as is the Joint ADR Committee.
Let us know what you think. How
can lawyers be leaders in restoring
civil discourse? Contact Jeanne
Franklin or share your comments
on our blog, All Things ADR, by
contacting Claudia Farr.
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The Restorative Benefit
of a Mediator’s Empathy
By Debra Fitzgerald-O’Connell

I

Debra Fitzgerald-O’Connell is a member of The
Fitzgerald Law Group, PLC in Leesburg, Virginia.  
She provides general and specialized litigation
and corporate legal services to individuals and
to public and private entities. She has extensive
arbitration, mediation, litigation and appellate
experience at all levels of state and federal
courts throughout the Commonwealth. She is
presently training to be certified by the Virginia
Supreme Court as an ADR neutral.

was several years into law practice before I had the
opportunity to participate in a formal ADR procedure. The case was complex, had been well litigated
over the course of several years, with a multiple week
trial looming in the near future. The neutral, Judge Kenneth Trabue, a retired circuit court judge, established
and conducted a process that was an effective combination of legal gravity, empathy, and respect for all parties
and counsel, while concomitantly crafting a collaborative exercise that yielded a mutually acceptable, ecoDebra is a member of the Virginia State Bar and
nomically viable conclusion to the commercial dispute.
The Virginia Bar Association, where she serves as
This experience confirmed to me that the regular and
a member of the Joint ADR Committee Council.
skilled use of the ADR paradigm offered the legal community the best means of delivering responsible, ethical, and effective legal representation to our clients.
Partners, believing that the Friend was looking out for
As I presently work to complete the Virginia Supreme all their collective best interests, executed the docuCourt’s mediator certification process, I am acutely ments without having them reviewed by counsel, and
aware of the absolute need for mediators to be skilled, then moved forward with spending their own personal
empathetic listeners, capable of ascertaining, and then funds to facilitate the production and sale of the comcommunicating, the parties’ individual perspectives re- ponent products.
garding the issues at hand. I firmly agree that the neuAs could be expected, about six months into the opertral must be highly skilled as an “[a]ctive empathetic” ation, the new business was sued by the Friend’s former
listener, as it clearly is “an essential tool of problem- employer, alleging, among other things, a breach of the
solving or collaborative negotiation and is critical to the Friend’s covenant not to compete, and demanding milmediation process.”1 I further believe that in certain lions of dollars in damages and injuries from all the
special cases, an empathetic neutral may also be called defendants. After securing immediate injunctive relief
upon to provide one or more of the parties with sym- that shut down the new business, the lawsuit proceeded
pathy and emotional care, especially if there is no pos- through an extensive discovery process conducted over
sibility of a collaborative solution being attained given the course of several months. While the case was ultithe legal issue at hand.
mately settled prior to trial, the Partners were forced to
Case in point, I represented a group of individuals that bear the cost of the litigation, losing all the funds and
had been enticed by an old “friend” to become his part- time they had invested in the new company to purchase
ners and to set up a small business making computer materials and construct the units. They were also precomponents (“Friend” and “Partners”). The Friend had cluded from recouping their investments by filling the
previously been employed by another company making orders ready for delivery.
similar component items but had assured the Partners
To add insult to injury, the Friend subsequently filed
that he was not subject to any competitive restrictions. an action against the Partners to enforce the initial partThe Friend then drafted detailed agreements between nership formation agreements he had required each of
himself and the Partners, in which each Partner agreed them to sign, demanding compensation for the “losses”
to not only invest financial and in-kind resources, but to he allegedly sustained as the result of the company havalso indemnify the Friend should he sustain any kind of
financial losses associated with the new business. The
Continued on page 12
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ing been shut down. We invoked
the contracts’ non-binding mediation provision. However, based on
the absolute legal certainty of the
enforceability of the contract language, coupled with the adamant
refusal of the Friend and his counsel
to engage in any compromise settlement discussions, the possibility of
a negotiated settlement was doomed
from the start, despite the skill and
best efforts of the mediator, Judge
Johanna L. Fitzpatrick.
When it became apparent that
there would be no compromise,
Judge Fitzpatrick invited my
clients to articulate the extreme
emotional damages and injuries
they had sustained at the hand of
the Friend, damages for which no
legal or emotional remedy could
be fashioned. She acknowledged
the seeming unfairness of a legal
system that could allow the
Friend to ultimately prevail at
trial. Without commenting on the

Friend’s actions one way or the
other, she acknowledged the depth
of my clients’ embarrassment and
remorse for having trusted him,
which caused significant distress
and financial losses for their
families, along with the loss of their
personal integrity and reputation in
their shared community. She treated
them with a care and concern that let
each of them know that she heard
them, was genuinely interested in

She acknowledged
the seeming
unfairness of a legal
system that could
allow the Friend to
ultimately prevail
at trial.
understanding their point of view,
and that she admired and respected
them as good, honest, ethical men
that had acted in good, honest, and
ethical ways. The empathy afforded
each of my clients gave them the
honor and respect that ultimately
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helped them begin to see themselves
in a more positive manner, thereby
facilitating their restorative process.
As counsel, I appreciated that
her actions allowed my clients to
conclude this experience without
forever feeling that they were hapless
victims of an unfair legal system.
In my new role as an advocate
turned mediator, I am convinced
that my ultimate efficacy in providing positive and meaningful mediation services may, from time to
time, require me to delve a bit deeper into the collaborative process and
to engage in a level of empathy that
helps restore the heart and soul of
the parties, and if and when that opportunity presents itself, I hope I
recognize and respond in the same
manner, and with the same level
of humanity, that Judge Fitzpatrick
provided to my clients.

Endnotes
1. “Representing a Client in
Mediation.” Lawrence H. Hoover, Jr.
Virginia Lawyers Weekly, September
3, 2001.
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$25
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VSB members who also hold VBA membership:
Thank you for renewing your VBA and Joint ADR Committee membership
for calendar year 2019.
VSB-only members of the Joint ADR Committee:
Renew your Joint ADR membership through The Virginia Bar Association at
the time of VSB annual dues. Look for email reminders
to renew by August.

