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REPORT TO BOYD-GRAVES CONFERENCE
PUNITIVE DAMAGES STUDY COMMITTEE
SEPTEMBER 15, 2011
The following is the report of the Boyd Graves Conference Committee appointed
in April 2011 to examine certain issues associated with claims for punitive damages in
the Commonwealth of Virginia. The underlying statute is Virginia Code Ann. Section
8.01-38.1, which provides as follows:

§ 8.01-38.1. Limitation on recovery of punitive damages.
In any action accruing on or after July 1, 1988, including an action for medical
malpractice under Chapter 21.1 (§ 8.01-581.1 et seq.), the total amount awarded
for punitive damages against all defendants found to be liable shall be determined
by the trier of fact. In no event shall the total amount awarded for punitive
damages exceed $350,000. The jury shall not be advised of the limitation
prescribed by this section. However, if a jury returns a verdict for punitive
damages in excess of the maximum amount specified in this section, the judge
shall reduce the award and enter judgment for such damages in the maximum
amount provided by this section.

(1987, c. 255.)
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Committee Assignment
The ComJnittee was asked to study the following questions:

1. Should the current statutory cap of $350,000 on the recovery of punitive
damages in the Commonwealth be raised, and if so, should the statute also be
further amended to allow for an allocation of the punitive award between the
plaintiff and the Commonwealth or one of its departments?
2. Should the $350,000 cap be raised independently of a statutory amendment to
allow for some type of allocation of a punitive damages award?

Conclusions and Recommendations

After extensive discussions, the Committee has reached the conclusions stated
below. For each conclusion the Committee provides a specific recommendation.
1. No Allocation of Punitive Damage Awards. For the reasons explained
below, the Committee has concluded that the Commonwealth should not change current
law to allow for the allocation of any punitive award between the plaintiff and the
Commonwealth o f Virginia.
Recommendation 1: The Conference should not propose a statutory amendment
to Virginia Code Ann. Section 8.01-38.1, to allow for an allocation of any
punitive award between the plaintiff and the Commonwealth of Virginia or any
department or political subdivision of the Commonwealth.
2. Current Cap is Inadequate. The Committee has concluded that the deterrent
effect of the $350,000 cap, originally adopted in July of 1988, has been seriously eroded
by the impact of inflation and that, within the context of the other recommendations the
Committee is making in this report, serious consideration should be given to increasing
the size of the cap. However, in view of the important issues that have been raised during
its discussion of punitive damages, the Committee feels that it would be a mistake to
consider the question of whether the cap should be increased in the abstract, without
giving more comprehensive consideration to other substantive issues involving the award
of punitive damages and other possible amendments attendant to such an increase.
Recommendation 2: The Conference should authorize the Committee to
continue its study of whether and to what degree the Conference should propose
an amendment to §8.01-38.1 to increase the maximum allowable recovery of
punitive damages. As a part of its consideration of the cap question, and without
limiting the ability of the Committee to consider any other issues it considers
relevant to an award of punitive damages in the Commonwealth, the Committee
should also be encouraged to consider the following questions:
(a) Whether Virginia law should permit an assessment of punitive damages under
any circumstances in a civil case.
(b) If so, under what circumstances and subject to what criteria should a recovery
of punitive damages be permitted?
(c) Is the $350,000 cap too low to adequately punish willful and wanton
misconduct, or to deter others from similar actions?
(d) What economic limitations, if any, should be placed on an award of punitive
damages? If there is to be a cap, should the cap be fixed at a particular amount,
or should the limitation be based on a maximum ratio between compensatory and
punitive damages?
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(e) What constitutional constraints have recent decisions by the United States
Supreme Court placed on an award of punitive damages and do these constraints
suggest the need for changes to Virginia law?
(f) Should evidence of a defendant’s net worth be admitted in cases in which an
issue of punitive damages is to be submitted to a jury? Inasmuch as punitive
damages are not intended compensate but instead to punish the defendant, to what
degree if any, are the Federal Sentencing Guidelines (which prohibit a jury in a
criminal case from considering the socio-economic status of the defendant)
relevant to this question?
(g) In the absence of ratification or condonation, should a corporate defendant be
subject to liability for punitive damages under the doctrine of respondeat superior
based upon the misconduct of an employee who has intentionally violated the
rules or instructions of the employer, or engaged in criminal conduct allegedly
causing injury or damages to the plaintiff?.
(h) To what extent should evidence of the defendant’s out of state conduct be
admitted in a Virginia action for punitive damages?
Overview of Committee’s work
The Committee experienced excellent participation by its membership in the
study effort. The Committee met via telephone conference on April 21, May 17, June 30,
July 29 and September 14, 2011. Nearly all of the committee members participated in
each conference.

At the outset of the Committee’s work a decision was made to recruit a law
student to research and draft a memorandum addressing issues relating to the allocation
of punitive damages verdicts. Michael Baudinet, a second year student at Harvard Law
School and summer associate with McGuireWoods LLP, agreed to undertake this project.
His thoughtful and comprehensive memorandum analyzed the following aspects of this
issue:
¯
¯
¯
¯

The structure of split-recovery provisions of other states;
Justifications for and concerns with split-recovery provisions;
Constitutionality of split-recovery statutes; and,
The effect of the current cap on the cost and availability of liability
insurance coverage.

A copy of the research memorandum is attached as Annex 1 to this report.

Discussion
I. Allocation of Punitive Damage Awards.

The consensus of the Committee is that the current system to allow a plaintiff to
enjoy the entirety of a punitive damages recovery should remain intact. Presently, only
nine states allow for the allocation of punitive damage awards between the plaintiff and a
state government. In addition to our recognition that a split-recovery system of punitive
damage awards represents a minority position in our country, the Committee was
influenced by the fact that five other states that had such a system at one time either
repealed it by an amendment or allowed the expiration of a sunset provision that
effectively discontinued any further allocation."
The underlying reasoning of other states to allocate punitive damage awards also
was discussed by the Committee. We considered whether a change to our system could
be justified, as have some other states, based upon a belief that a punitive damages award
amounts to a windfall recovery for the plaintiff and that society as a whole should be
allowed to benefit from the award. As a related issue, we discussed whether we agree
with some other states that sharing the benefits of a punitive damages award with society
as a whole would not be unfair to the plaintiff because the plaintiff already would have
been fully compensated by the associated compensatory award. Another factor identified
by other states in debating whether to permit an allocation is whether such a system
would serve to discourage plaintiffs from pursuing meritorious claims.
The Committee also considered numerous issues raised by the specific provisions
in the various statutes of other states allowing for an allocation of a punitive damages
award:
¯

Should only certain types of cases such as product liability and medical
malpractice claims be subject to allocation, but not other claims?

How should the award be allocated between the plaintiff and the state? A 5050 split? Or an allocation of 75% to the state and 25% to the plaintiff as is
required in three of the states that allocate punitive damage awards? Or some
other allocation?
Should the state’s portion go to the general fund, or to a specific state agency
or department? If not to the general fund, then to which state agency or
department should the punitive award allocation be directed?
¯

Would granting the state an interest in a potential punitive damages recovery
make settlements more complicated and less likely to be achieved?

~ In some states the hoped-for revenue increase to state coffers never materialized. In addition, at least one
state concluded that the perceived "wind-fall" recovery problem could be addressed through other tort
reform efforts.
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How should plaintiff’s counsel be compensated? From the gross award, or
only the portion that is allocated to the plaintiff?.
Should the jury be instructed on the allocation between the plaintiff and the
state?
Although several other considerations are addressed in the research memorandum
referenced above, one that generated the most discussion by the Committee is whether
allowing for an allocation would create potential conflicts of interest. One concern
identified by commentators is whether jurors might be motivated to be unduly harsh on
the defendant in the interest of benefiting the state, because as members of society at
large they would thereby indirectly benefit themselves. Of no less concern is whether a
system that would allow for an allocation would create an incentive for the state
government to attempt to regulate the conduct of businesses through litigation.
Of greatest concern to the Committee in terms of potential conflicts is whether a
conflict might be created between the plaintiff and his or her counsel. For example, if
plaintiff’s counsel would be entitled to a fee from the gross recovery, then a system
allowing for an allocation might pit the plaintiff against his or her attorney because the
attorney might stand to gain more than the client if the case were to proceed to trial and a
large punitive damages verdict were to be awarded.
After thorough consideration of the issues outlined above, the Committee
concluded that the creation of a system to allocate punitive damage verdicts would not
solve any identifiable existing problems within the Commonwealth. The Committee
further concluded that there are numerous potential problems with the creation of such a
system, some of which are significant for the reasons outlined above. Most importantly,
the Committee concluded that creating such a system could not be justified on the basis
that it might serve as the vehicle to increase the statutory cap from the present limit of
$350,000. Instead, the Committee strongly believes that the issue of whether the current
cap is inadequate should be addressed separately.
2. ,Inadequacy of the C,urrent Cap of $350~000.

The present statutory cap of $350,000 became effective on January 1, 1988, some
23 years ago. According to the Bureau of Labor Statistics inflation calculator, the present
value of $350,000 in 1988 is approximately $668,532. This factor, when considered
without regard to other important issues discussed below, led the Committee to conclude
that the present cap is inadequate. However, the Committee evaluated many other factors
leading us to conclude that it would be premature to consider raising the cap without
studying other aspects of punitive damage claims more deeply.
The Committee believes that in the current political and economic environment it
is not a propitious time to address this issue. Among other factors are the existence of
issues both related and unrelated to the amount of the cap that would negatively impact
any effort to change current law without addressing them. Accordingly, we believe that

there is value in a more in-depth study of punitive damages that would position the
Conference at some point in the future to recommend changes that likely would be
favorably received.
In order to develop the specific questions listed in Recommendation 2 above, the
Committee identified related issues listed below with respect to possibly raising the cap:
If the Conference were to conclude that the $350,000 cap is too low to adequately
punish willful and wanton misconduct, or to deter others from similar actions,
then to what amount should it be raised? Instead of raising the cap, should it be
eliminated completely?
¯

As a practical matter does exposure of defendants to the risk of a punitive
damages award raise the amount of settlements and compensatory damage
verdicts?

¯

Would raising the cap result in an increase in the size of settlements on average
because of the risk of larger punitive damage awards?
Is a one-size-fits-all cap inherently unfair? Does a $350,000 punitive damages
verdict have a disproportional impact on an individual or a small business with
limited or no insurance at all as contrasted to a verdict for the same amount
against a multi-billion dollar company? Even if this is true, would it be inherently
unfair to a create system that would allow for higher punitive damages verdicts to
be rendered against businesses than individuals?
If the cap were to be raised, should the amendment also allow for some type of
safeguards that would protect defendants from being exposed to multiple punitive
damage verdicts for the same or similar conduct? For example, should juries be
provided with a specific list of factors that they may consider in evaluating
whether to award punitive damages and if so, the amount of the verdict?
What other procedural safeguards should be considered with respect to punitive
damages awards? Should punitive damages be prohibited where the defendant
has suffered a punitive damages verdict for the same or similar conduct? Should
a jury be permitted to consider previous punitive damage awards as a factor in
deciding whether to award punitive damages in the pending case? Should a
defendant receive a credit for an amount paid on a previous punitive damages
verdict for the same or similar conduct?

Conclusion
As previously noted, many members of the Committee feel that merely revising
the punitive damages cap, without including any criteria defming the circumstances under
which punitive damages are justified and establishing some rational relationship between
punitive damages and compensatory damages, would merely perpetuate obvious

deficiencies in the present law. Accordingly, we believe that there is value in a more in
depth study of punitive damages that would position the Conference at some point in the
future to recommend more comprehensive changes.
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ANNEX 1
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REPORT TO BOYD-GRAVES CONFERENCE
PUNITIVE DAMAGES STUDY COMMITTEE
SEPTEMBER 15, 2011

I McGUIREWOODS
TO:

Stephen D. Busch

FROM:

Michael Baudinet

DATE:

June 21,2011

RE:

Boyd-Oraves Conference

MEMORANDUM

I. Should Virginia law be amended to allocate a portion of punitive damage awards to the
general fund or another fund or agency of the Commonwealth?
A. Structure of Split-Recovery Provisions in Other Statest
At present, eight states have statutes that allocate punitive damage awards between the
plaintiff and a state agency.2 In addition, the Ohio Supreme Court has held that its state courts
have the authority to allocate punitive damage awards among the plaintiff and state at their
discretion) Five other states had split-recovery statutes at one time that have since been repealed
or allowed to expire.4 A sixth state, Alabama, had a judicially created split-recovery system for a
short period, before the state’s supreme court reversed itself,s The Alabama legislature has since
statutorily prohibited future judicially created split-recovery schemes.6

I See Appendices I and IL
2 ALASKA STAT. § 9.17,020(j) (2011); GA. CODE ANN. § 51-12-5.1(e) (LexisNexis 2011); 735 ILL. COMP. STAT.
ANN. 5/2-1207 (LexisNexis 2011 ); IND. CODE ANN. § 34-51-3-6(c) (LexisNexis 2011); IOWA CODE § 668A. 1 (2)
(2010); MO. REV. STAT. § 537.675 (2011); OR. REV. STAT. § 31.735 (2009); UTAH CODE A,X#N. § 78B-8-201(3)
(LexisNexis 201 t).
~ Dardinger v. Anthem Blue Cross and Blue Shield, 781 N.E.2d 121, 145-46 (Ohio 2002).
4 2004 Cal. Adv. Legis. Serv. 227 (LexisNexis) (repealed 2006); COLO. REV, STAT. § 13-2 i-102(4) 0987)
(repealed 1995); 1992 Fla. Laws 85 (repealed 1995); 1988 Kan. Sess. Laws 209 (repealed 1988); 1992 N.Y. Consol.
Laws Adv. Legis. Serv. 55 (LexisNexis) (repealed 1994).
~ Life Ins. Co. ofGa. v. Johnson, 684 So. 2d 685,698-99 (Ala.1996), overruled by Life Ins. Co. ofGa. v. Johnson,
701 So. 2d 524, 531-32 (Ala.1997).
6 ALA. CODE § 6-1 i-21(1) (LexisNexis 2011).
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Split-recovery statutes generally address four main issues. First, the statutes address the
kinds of cases in which punitive damage awards will be split with the state. Although the vast
maj Ority of states apply the split-recovery system to all punitive damage awards, a few have
limited them to specific cases. Georgia’s law applies only to products liability cases and
Kansas’s repealed law applied only to medical malpractice] Iowa permits plaintiffs to recover
the full award if the tortuous conduct was directed specifically at the claimant.8
Second, each statute allocates a certain percentage to the state. The figures range from a
high of 75% in three states, to a low of 20% under New York’s repealed statute.9 Illinois and
Ohio both permit the trial judge to determine the appropriate allocation.l°
Third, the statutes address the state agency or fund that will receive the state;s portion of
the award. The purpose for which the state splits the award frequently informs the destination of
the state’s portion. States, such as Alaska, who are motivated to spread perceived windfall
recoveries across society often direct the award to the state’s general fund. ~ Other states direct
their portion to a fund designed to address a perceived failing of the legal system. Iowa, for
example, earmarks its portion of punitive damages to a fund to assist indigent tort victims in their
legal expenses.t2
Fourth, many statutes, address the issue of how attorneys who obtain a punitive damage
award will be compensated. Although there are a few wrinkles, there are two general approaches.
The majority approach permits the winning attorney to recover his or her contingency fee from

7 GA. CODE ANN. § 51-12-5. l(e) (LexisNexis 2011); 1988 Kan. Sess. Laws 209 (repealed 1988).
~ IOWA CODE § 668A. 1 (2) (2010).
9 GA. CODE ANN. § 51-12-5. l(e) (LexisNexis 2011); IND. CODE ANN. § 34-51-3--6(c) (LexisNexis 2011); IOWA
CODE § 668A. 1 (2) (2010); 1992 N.Y. Consol. Laws Adv. Legis. Serv. 55 (LexisNexis) (repealed 1994).
10 IND. CODE ANN. § 34-51-3-6(c) (LexisNexis 201 l); Dardinger, 781 N.E.2d at 145-~6 (Ohio 2002).
~1 ALASKA STAT. § 9.17.0200) (2011).
~z IOWA CODE § 668A. 1(2) (2010).
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the gross award.~3 The minority approach requires the winning attorney to recover exclusively
from the plaintiff" s share, t4 Illinois permits the trial judge to make the determination.15
A few statutes address the issue of jury instructions. No state encourages the trial judge to
instruct the jury that any award of punitive damages will be split between the plaintiff and state.
Several model codes permit the j udge to exercise his or her discretion as to the instmctions.~6
However, multiple courts have held that instructing the jury on split-recovery is reversible
error.17 A few states expressly prohibit j ury instructions in the authorizing statute itself. 18
B. Justifications for and Concerns with Split-Recovery Provisions
1. Prevent Windfall Recovery and Benefit Society as a Whole
¯ The assumption that punitive damages represent an undeserved windfall to the plaintiff
underlies the concept of split-recovery statutes. In a 1983 dissent, then-Justice Rehnquist argued
that: "It is anomalous, and counter to deep-rooted legal principles and common-sense notions...
to award a windfall, in the form of punitive damages, to someone who already has been fully
compensated.’’~9 Many states, including Alaska, Georgia and Florida, adopted their split recovery
statutes on these grounds.2° Punitive damages are not designed to be compensatory, but to
"further a state’s legitimate interests in punishing unlawful conduct and deterring its

~ See, e.g.i ALAS~<~, STAT. § 9. I7.020(j) (2011).
t4 See, e.g., OR. REV. STAT. § 31.735 (2009).
~5 735 ILL. COMP. 8TAT. ANN. 5/2-1207 (LexisNexis 2011).
~ See, e.g., Alaska Civil Pattern Jury Instructions §20.20B (2008).
~7 Burke v. Deere & Co., No. 92-1990, 1993 U.S. App. LEXIS 21878, at "40-41 (8th Cir. Aug. 27, 1993); Ford v.
Uniroyal Goodrich Tire Co., 276 Ga. 226,232 (1996); Honeywell v. Sterling Furniture Co., 310 Or. 206, 210-12
(1990).
ts See, e.g., IND. CODE ANN. § 34-51-3-3 (LexisNexis 2011).
t9 Smith v. Wade, 461 U.S. 30, 87 (1983) (Rehnquist, J., dissenting),
zo See Scott Dodson, Note, Assessing the Practicality and Constitutionality of Alaska’s Split-Recovery Punitive
Damages Statute, 49 DUKE L.J. 1335, 1347-48 (2000); Mack Trucks v. Conkle, 263 Ga. 539, 542 (1993); Florida
Allowed to ClaireHefty Share of Damages, ALBANY HERALD, Mar. 30, 1993 at 3B.
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repetition.’’2t Accordingly, a single plaintiff should not receive the entire benefit, but rather,
society as a whole should share in the benefit.
Other commentators counter, however, that compensatory damages do not "compensate
the plaintiff for the pain and suffering of the long, arduous trial process" and between the
"plaintiff who endures the hardship of litigation or the government who does nothing, the
plaintiff is the deserving party.’’z2 These critics argue that split-recovery statutes might cause
plaintiffs with meritorious claims not to file suit because it may not be worth the trouble to the
plaintiff absent the prospect of punitive damages. Society as a whole is worse off when
tortfeasors go unpunished.23
Proponents of split-recovery counter that these statutes only discourage frivolous,
extortionate lawsuits designed to encourage large settlements by the specter of large punitive
damage awards. Eliminating these incentives means that the system will focus more on genuine
lawsuits which will still be adjudicated. They also note that small claims courts and alternative
dispute resolution forums can address situations where high court costs might discourage
meritorious, but small, compensatory claims.24 Iowa’s statute specifically addresses this issue by
earmarking its portion of the award into funds for indigent civil litigation programs in order to
encourage plaintiffs to litigate.25
Critics of split-recovery statutes also argue that the possibility of losing large portions of
a damage award discourages plaintiffs’ lawyers from taking contingency fee cases, where the
prospect of large punitive damages provides the primary incentive to litigate.26 Most states,
21 BMW of North Am., Inc. v. Gore, 517 U.S. 559, 568 (1996).
z2 Patrick White, Note, The Practical Effects of Split-Recovery Statutes and Their Validity as a Tool of Modern Day
"Tort Reform", 50 DRAKE L. REV. 593, 604 (2002).
z3 See Dodson, supra note 20, at 1347--48.
24Id at 1348-49.
2~ See IOWA CODE § 668A.1(2) (2010).
26 Dodson, supra note 20, at 1349.
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however, permit attomeys to recover their fees from the gross damage award, before the state
takes its share.27
A final criticism of the wir~dfall recovery rationale is that the logic of splitting the
punitive damage award turns punitives into compensatory damages for society. Opponents argue
that this cognitive dissonance undermines the purpose of punitive damages in general.28 Of
course, the same logical fallacy applies to the argument that punitives compensate litigants for
the costs of pursuing the claim.
2. Address Specific Deficiencies in the Legal System
A corollary of the windfall argument is that large punitive damage awards compensate
similarly situated tort victims quite differently. The state does not want some plaintiffs to recover
extremely large damage awards while other victims remain partially or entirely uncompensated.
Missouri adopted its statute on this ground; the state earmarks its portion of the award to benefit
tort victims who cannot recover adequate compensatory damages from indigent tortfeasors.29
Similarly, Kansas’s repealed statute directed the state’s portion of the award to a fund that helped
pay compensatory damages to plaintiffs when tortfeasors were insufficiently insured.3° Iowa’s
Civil Reparations Trust fund was also designed to ameliorate a specific legal deficiency.3!
These statutes are open to similar criticism, however, that the disincentives to litigate
undermine the benefit to society. If plaintiffs forgo litigation, then punitive damages are not
awarded at all and these funds do not receive adequate endowment. Moreover, critics argue that

z7 See supra note 13.
28 See White, supra note 22, at 605.
29 See Mo. REV. STAT. § 537.675 (2011).
3~ See 1988 Kan. Sess. Laws 209 (repealed 1988). Although there is no evidence why the legislature repealed the
statute, it seems likely that it actually encouraged providers to minimally insure since the state would cover the
remainder of damages.
31 See supra note 24.
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"one must have faith in the politicians goveming the money to apply it to its intended use," a
notion about which some commentators are "reasonably suspicious.’’32
3. Reform the State Tort System
a. Discourage Frivolous Lawsuits
Split-recovery systems can serve as one means of tort reform, defined as an effort to
discourage plaintiffs from filing frivolous lawsuits: As previously noted, the decrease in
opportunity for punitive damage awards, may reduce the number of claims that seek punitive
damages. Proponents of the argument contend that "even at the expense of a few valid claims,
however, the overall disincentive effect of a split-recovery statute may still benefit society" by
"decreas[ing] the potential for frivolous lawsuits resulting from punitive damage awards.’’33
Opponents dislike the idea of reforms that may potentially eliminate valid claims. Some argue
that these statutes, in fact, fail to reduce the number of claims at all.34
Opponents also argue that split-recovery statutes may actually increase the amount of
punitive damages awarded. Juries may be uncomlbrtable awarding large punitive damages to a
single plaintiff, but knowledge that the award may benefit a larger pool may eliminate this
"tempering effect and embolden juries to award even larger recoveries than they do today.’’35
The prohibitions against jury instructions that many states have adopted are one attempt to
intercept this potential problem.36 There is unfortunately little empirical evidence to test any of
these arguments.. Much of the debate revolves around normative considerations about the role
and proper functioning of tort system.
J~" White, supra note 22, at 607.
J3 Clay R. Stevens, Split-Recovery: A Constitutional Answer to the Punitive Damage. Dilemma, 21 PEPP. L. I~EV.
857,
871 E.
(1994).
34
Victor
Schwartz, Mark A. Behrens, and Cary Silverman, I’ll Take That: The Legal and Public Policy Problems
Raised By Statutes that Require Punitive Damages Awards to be Shared with the State, 68 Mo. L. Rev. 525,541-42
(2003).
35 Id. at 538.
3~ See supra notes 17,18.
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b. Encourage Settlement
Proponents also argue that split-recovery encourages settlements before trial. The
defendant still faces the prospect of large punitive damage awards at trial, but the plaintiff does
not receive the benefit. By settling before the verdict, "the plaintiff can get more than expected
through trial because he or she takes a portion of what would be allocated to the state, and the
defendant avoids paying full punitive damages.’’37 This perceived benefit, however, undercuts
the state’s interest in raising revenue through the statute.
Critics also question whether encouraging settlement is a beneficial goal.38 One critic
argues that juries "represent the market in litigated disputes" and that removing more cases from
the hands of juries disrupts the functioning of that market.39 In addition, if attorneys are still paid
out of the gross punitive damage award, they still have incentives to take the case to trial even if
the plaintiff might be better off with a settlement.4°
4. Raise Revenue
A few states have explicitly promoted their laws as targeted revenue raising programs.
Both New York and California billed their statutes with this purpose in mind.41 Both of these
laws, however, were billed as temporary programs to address specific budgetary shortfalls and
they expired bY their own terms. New York’s law was actually part of a tax increase and was
reported in the news as a "tax" on punitive damages.4z Few others have adopted this as an
explicit rationale, although it certainly must play a role in legislators’ considerations.

37 Jtmping Han, Note, The Constitutionality of Oregon "s Split-Recovery Punitive Damages Statute, 38 WILLAMETrE
L. REV. 477, 500 (2002).
3~ See White, supra note 22, at 608.
39 Id.

40 See Schwartz et al., supra note 34, at 545.
41 Adam Liptak, Schwarzenegger Sees Money for State in Punitive Damages, N.Y. TIMES, May 30, 2004, at A16;
Nicholas Goldberg and John Riley, Lobbyists on Overtime Ironing Out Deals With Lawmakers on State Budget
Package, NEWSDAY, Mar. 31, i992, at 29.
42 Goldbery and Reilly, supra note 38, at 29.
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Although there is little empirical research, it seems that these statutes may indeed create
incentives to settle to avoid punitive damage judgments. New York’s experience suggests that
the statutes actually raise very little revenue. Legislators anticipated that the statute would raise
$10 million in revenue,43 but the state collected .only $15,000 during the period that the provision
was in lbrce.44 Even if the statutes were to be more successful, commentators fear that states
might become reliant on the revenue leading to state intervention in lawsuits.’~5 This concern
leads to the significant possibility of conflicts of interest and constitutional challenges.
5. Create Conflicts of Interest .
Split-recovery statutes generate the potential for several kinds of conllicts of interest.
First, "jurors may be influenced by charitable instinct to fulfill a social good, or their own selfinterest in balancing the state budget on the back of an out-of-state corporate defendant.’’~6
Courts and legislatures in several states have taken steps to address this concern. Courts
considering split-recovery laws in Georgia, Iowa and Oregon have held that informing the jury
that the state shared in the punitive damage award constituted reversible47error. Indiana, Florida,
and California all prohibited such a jury instruction in the authorizing statute.~s These
prohibitions, however, do not guarantee that jurors who know the law will not consider the
implications of split-recovery on their own accord. This may exacerbate the problem of large
punitive damage awards, as jurors consider their own interests when determining the size of an

~3
~ Michael L. Rustad, Symposium, Access to Justice: Can Business Co-exist with the Civil Justice System?: The
Closing of Punitive Damages’Iron Cage, 38 LO¥. L.A.L. REV. 1279, 1353 (2005).
4~ See Schwartz et al., supra note 34.

~6 Id. at 545.
47 See supra note 17..
48 IND. CODE ANN. § 3~-5 1-3---6(C) (LexisNe.-ds 201 |); 2004 Cal. Adv. Legis. Serv. 227 (LexisNexis) (~epealed

2006); 1992 Fla. Laws 85 (repealed 1995).
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Second, the statutes create an incentive for the state to regulate through litigation: "such
laws create incentives for state executives to become more engaged in private litigation for the
purpose of representing the state’s interest in punitive damages’ ’revenue’.’’49 Rather than
proceed through customary regulatory channels, states may elect to encourage suits against
private companies in order to reap its portion of the punitive damage award. This can be of
particular concern if states come to rely upon these awards as a significant source of income.
Third, judges may not be immune to conflict of interest problems. In many states, judges
are elected and thus likely to have "some degree of responsiveness to the voters who elect
them.’’5° Even in states where judges are unelected, their employment by the state may incline
them to favor judgments that go towards the state coffers. One critic expressed concern that
"[e]ven the most well-intentioned judge may find a large punitive damage verdict easier to
accept if the judge knows that the award will help reduce the tax burden on voters in his or her
county or support a ’good cause.’"51
Fourth, split-recovery statutes might exacerbate conflicts between the attorney and client.
In states where attorneys recover their fees from the gross award, plaintiffs’ attorneys face strong
incentives to pursue the case through trial rather than settle. Their client’s interest, however,
might be better served by a settlement since any amount that "reflects the ’shadow effect’ of
punitive damages would be kept by the plaintiff and not shared with the state."52 Each of these
criticisms remain speculative, however, as there is little empirical evidence that conflicts of
interest have become problematic in states with split-recovery statutes.

49 See Schwartz et al., supra note 34 at 545.
5o Id. at 540.
~11d. at 541.
~ ld. at 545.
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C. Constitutionality of Split-Recovery Statutes
The U.S. Supreme Court has yet to weigh in on the issue of whether split-recovery
statutes are constitutional.~3 Although the law remains unsettled, the clear trend is to uphold the
constitutionality of split-recovery statutes. Most commentators also concur that, for the most
part, split-recovery statutes are constitutional.
1. Takings
Plaintiffs have challenged the constitutionality of split-recovery statutes on the grounds
that they constitute government takings without just compensation.54 The crux of the takings
question is whether the private party has a vested property right in the punitive damage award.55
Most courts have determined that a litigant acquires no vested right in a punitive damage claim.
Courts in Florida, Iowa, Georgia and Indiana have all held that because allowance of punitive
damage recoveries were subject to the discretion of the legislature, the plaintiff acquired no
rights prior to the entry of judgment.~6 Most commentators also agree that "plaintiffs do not
secure vested property fights in punitive damage claims.’’57 Only the Colorado Supreme Court
has held that such a statute constitutes an unconstitutional taking.~8 The challenged statute
required the claimant to remit a percentage of the punitive damage award to the state after the
judgment,~9 The court concluded that the plaintiff acquired a vested right to the damages and

s3 The Supreme Court declined to hear a case challenging Florida’s split-recovery statute. Gordon v. State, 608 So.
2d. 800, 801--O2 (Fla. 1992), cert. denied, 113 S.Ct. 1647 (1993).
54 U.S. Const. amend V ("IN]or shall private property be taken for public use, without just compensation.").
~5 See Stevens, supra note 33, at 873.
5~ See id at 875. See also Schwartz et al., supra note 34, at 552-53; Gordon v. State, 608 So. 2d. 800, 801-02 (Fla.
1992), cert. denied,. 113 S.Ct. 1647 (1993); Shepherd Components, Inc. v. Brice Petrides-Donohoe & Associates,
Inc., 473 N.W.2d 612 (Iowa 1991); Mack Trucks v. Conkle, 436 S.EY.d 635, 639 (Ga. 1993); Cheatham v. Pohle,
789 N.E.2d 467, 472 (Ind. 2003).
57 Stevens, supra note 33, at 877.
ss Kirk v. Denver Publ’g. Co., 818 P.2d 262 (Colo. 1991).
59 [d at 263.
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could not be forced to surrender a portion of the payment.6° Most states have avoided this
difficulty by explicitly providing that the state acquires its portion immediately upon entrance of
the judgment and thus simultaneously with the plaintiff.61
2. Substantive Due Process
A number of plaintiffs have also challenged split-recovery statutes on the grounds that
the provisions violate substantive due process.62 The Fifth and Fourteenth Amendments prohibit
taking of protected property without the due process of law.63 In order to violate substantive due
process, the legislature must take a protected property interest with no rational basis for a
purpose that bears no rational relationship to a legitimate government objective.64 Since courts
have concluded that a plaintiff has no property interest in a punitive damage award, the challenge
usually fails.65
Two courts have nonetheless considered the substantive due process challenge under the
rational basis test.66 The Florida Supreme Court determined that the statute had a rational
relationship to a legitimate government interest in regulating the tort system.67 A federal district
court in Georgia, by contrast, concluded in McBride v. General Motors Corp. that the statute did
not further any legitimate purpose.~8 Although McBride has not been overruled, it has not been
followed. The Georgia Supreme Court later concluded that the statute was, in fact, constitutional
60 Id at 272 ("The state’s asserted interest is not in the judgment itself but in the monies collected on the judgment,
and that interest arises only at a point in time after the judgment creditor’s property interest in the judgment has
vested by operation of law.")
6~ See Schwartz et al., supra note 34, at 553; see also DeMeudoza v. Huffinan, 51 P;3d t232, 1247 (Or. 2002)
("[U]nlike the split-recovery statute at issue in that case, ORS 18.540 does not disavow an interest in a judgment for
punitive damages until monies are collected. Rather, it asserts that the state has an interest immediately "upon entry
of a verdict.!’ Contrary to plaintiffs’ contentions, that is a significant distinction...").
62 See Gordon, 608 So. 2d at 802; McBride v. General Motors Corp., 737 F.Supp. 1563, 1579 (M.D. Ga. 1990).
63 U.S. Const. amend. V, XIV.
~ See Stevens, supra note 33, at 878.
ss Id.
66 See Han, supra note 37 at 510.
6VGordon, 608 So.2d at 802,
68 McBride, 737 F.Snpp. at 1579.
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since the plaintiff had no vested property right.69 Generally courts have indicated that statutes
governing punitive damages pass rational basis review.7°
3. Procedural Due Process
Plaintiffs are almost certainly unable to successfully challenge split-recovery statutes on
the ground’of procedural due process. Even if a plaintiff can overcome the property interest
problem, the litigation procedure itself generally satisfies the requirements of procedural due
process.71
Several commentators, however, have suggested that defendants may be able to invoke
procedural due process challenges in particular situations.72 Justice Kennedy noted in his TXO
Production Corp. v. Alliance Resources concurrence that punitive damage awards that result
from "bias, passion, or prejudice" are unconstitutional.73 The possibility that split-recovery
statutes may bias state actors and jurors in the conduct of their duties, might well present a due
process problem. Several courts have in fact vacated punitive damage a~vards in cases where
juries received instruction that the state shared in the award.74
4. Equal Protection
Two state courts have upheld split-recovery statutes against challenges under the Equal
Protection Clause of the Fourteenth Amendment.75 The Georgia plaintiff in Mack Trucks v.
Conkle argued that because Georgia’s law only applied to products liability cases, he received
differential treatment from similarly situated victims.76 The Georgia Supreme Court, however,
69See Mack Trucks, 436 S.E.2d at 639.
7o See Hun, supra note 37, at 511.
7t Id at 512-13; see also Stevens, supra note 33, at 880-81.
7~_
See Dodson, supra note 22, at 1355; Schwartz et al., supra note 34, at 548.
73 TXO Prod. Corp. v: Alliance Res. Corp., 509 U.S. 443,467 (1993) (Kennedy, J. concurring in part & concurring
in the judgment).
74 See, e.g., Ford v. Uniroyal Goodrich Tire Co., 276 Ga. 226, 232 (1996).
75 Schwartz et al., supra note xx, at 554.
75 See Mack Trucks, 436 S.E.2d at 637-38.
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rejected this challenge, ruling that because all product liability plaintiffs receive equal treatment,
the statute did not violate equal protection.77 The Missouri Supreme Court also rejected a
challenge that the statute violated equal protection because it placed plaintiffs who went.to trial
on different footings from those who settled before judgment. The court concluded that the law
passed had a rational relationship to legitimate government ends.7s By contrast, the McBride
court held that the Georgia statute’s failure to achieve a legitimate government end violated the
equal protection clause.79 Again, however, McBride appears to be an outlier and has generally

not been followed.
5. Excessive Fines and Double Jeopardy
Defendants have raised challenges to split-recovery statutes on the grounds that they
violate the Eight Amendment’s prohibition on the imposition of"excessive fines" by federal, and
through the Fourteenth Amendment, state governments.8° In Browning-Ferris Industries, Inc. v.
Kelco Disposal, Inc., the Supreme Court left open the question of whether split-recovery statutes
might implicate the Eighth Amendment’s Excessive Fines Clause.81 Courts, assuming the
Excessive Fines clause does apply, have split on whether such a statute violates the clause. ~’he
McBride court held that Georgia’s statute violated the Eighth Amendment, because the court
"transformed the civil nature of the action into a fine imposed for the benefit of the state.’’82
However, courts in Iowa and Oregon distinguished McBride. The combined import of those
cases suggests that a statute cannot violate the Eight Amendment if two conditions are met:

77 See Mack Trucks, 436 S.E.2d at 639.
n See Fustv. Attorney General, 947 S.W.2d 424, 432 (Mo. 1997).
79 McBride, 737 F. Supp at 1579.
80 U.S. CONST., amends. V, XIV.
st Browning-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U,S. 257, 276 n.21 (1989).
82 Stevens, supra note 33, at 890.
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"First, the state’s allocated portion of punitive damage awards is paid to a victim’s
compensation fund, which signifies a remedial purpose. Second, there is no exercise of
governmental power during the proceedings: the government does not initiate the action,
nor does the government intervene in the proceedings until the judgment is rendered,
signifying a lesser governmental involvement in the action.’’s3
Therefore, statutes designed to raise revenue and support the state ireasury may be more
susceptible to Excessive Fines challenges than statutes which earmark the funds for specific
remedial purposes. However, even ifa split-recovery statute does implicate the Eight
Amendment, the court must still determine that the award is excessive on a case-by-case basis.~4
The Browning-Ferris Court also left open the question of whether the Double Jeopardy
Clause might apply to a split-recovery statute,s5 The Iowa Supreme Court, however, rejected
such a challenge. The court refused to apply double jeopardy in a civil litigation between private
parties. The court also noted that "the State has neither prosecuted the action against [the
defendant] nor has attempted to extract a large penalty for the purpose of raising revenue" and
thus could not involve state action sufficient to hnpticate Double Jeopardy.86
6. Other Challenges
Plaintiffs have also challenged state split-recovery statutes on state constitutional grounds
including separation of powers, single subject rules, and the fight to trial by jury.87 None of these
challenges appear to have met with much success, but remain potential avenues ~br future
litigants seeking to challenge the statutes.

83 See Hun, supra note 34, at 521.
~4 Browning-Fen’is, 492 U.S. at 276 n.21; See also Stevens, supra note 33 at 890.
~5 See supra note 65.
86 Spaur v. Owens-Coming Fiberglas Corp., 510 N.W.2d 854, 868 (Iowa 1994).
87 See Schwartz et al., supra note 34, at 556-57.
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II. What effect does the current cap on punitive damages have on the cost and availability
of liability insurance?
As of May 2011, Virginia has a statutory cap of $350,000 on punitive damages.88 The cap
has been effective since July 1, 1988.89
Insurability of Punitive Damages
State law governs whether or not punitive damages are insurable. The states vary widely
on whether or not punitive damages can be insured. Some states prohibit insurability on the
grounds that it frustrates the public policy purpose of punishing wrongdoers for their conduct.9°
Virginia permits insurance for punitive damage liability except in cases of intentional conduct,9j
Cost of Liabili& Insurance
The effect of the statutory cap on the availability and cost of liability insurance remains
largely speculative. Few empirical analyses consider the effect in Virginia specifically. Those
that do, like the vast majority of research on the subject, focus only on the issue in the medical
malpractice insurance context. A 2004 paper by the Congressional Budget Office that analyzed
the existing literature on the impact of tort reforms on liability concluded that the difficulties in
finding measurable effects :’may be more reflective of the lack of data than of any failure of the
reforms.’’92 At present, Virginia does not have a system in place to capture all the data necessary
to make a comprehensive determination of its effectiveness.93 Even with the requisite data,
however, most tort reforms are enacted as a package, which makes it difficult to determine the

s8 VA. CODE ANN. § 8.01-38.1 (2011).
89 [d.
9o See WrCSON, ELSER, MOSKOWITZ, EDELMAN, AND DICKER LLP, PUNITIVE DAMAGE REVIEW ix (2008).
91 Id. at 201.
92 CONGRESSIONAL BUDGET OFFICE, THE EFFECTS OF TORT REFORM: EVIDENCE FROM THE STATES viii (2004).
9s For information on some of the data necessary to capture, SEE STEPHEN CARROLL, RAND Cot~. ASSESSfNG THE
EFFECTS OF TORT REFORM 2-3 (1987).
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impact of any particular provision.94 That said, the prevailing view is that caps on damages
generally reduce liability premiums, at least in the medical malpractice context.95 The impact of
caps on ptmitive damages alone remains less clear.
Two studies analyzed the effects of damage caps in Virginia in the medical malpractice
context. Both studies considered the cap on punitives and the overall cap on malpractice
damages in conjunction. A 2003 study by the consumer group Americans for Insurance Reform
(AIR) concluded that the cost of liability premiums are tied to the state of the economy and not
the amounts paid by insurers in damage awards.96 Therefore, the report concluded, damage caps
fail to reduce liability premiurns.97 This report, however, suffers from two obvious deficiencies.
First, the data relied upon by the .report does not appear to be Virginia-specific. Second, the
insurance loss ratio methodology used by the report has been rejected by the CBO as
problematic.98 The U.S. General Accounting Office produced a report comparing the cost of
malpractice insurance in Richmond, Baltimore, and the District of Columbia. The report noted
that premiums were lowest in Richmond by a wide margin. Maryland places a cap on
noneconomic damages, but not on punitive damages--Baltimore has higher rates than

94 CONGRESSIONAL BUDGET OFFICE, THE EFFECTS OF TORT REFORM, supra note 86, at 9. Reform packages typically

include some or all of the following: caps on total damages, caps on noneconomic damages, caps on punitive
damages, modifications to the "collateral source" rule, modifications to joint and several liability, modifications to
statutes of limitation, and introductions of alternative dispute resolution mechanisms. See Letter from Douglas
Elmendort; Director, Congressional Budget Office, to Senator Orrin Hatch (Oct. 9, 2009)

95 Leonard J. Nelson III, Michael A. Morrisey, and Meredith L. Kilgore, Damages Caps in Medical Malpractice
Cases, 85 MIL~3ANK QUARTERLY 259, 280 (2007) ("Our view is that this issue has now been resolved. Nearly all the
rigorous empirical analyses conducted since 1990 found that malpractice premiums are lower in the presence of
damages caps, Only one study found caps to be ineffective in this regard. Two other studies found low caps
effective, but higher caps--those above S500,000 or &750,000 in 2005 dollars--to be ineffective.")
96 AMERICANS FOR INSURANCE REFORM, MEDICAL MALPRACT[CE INSURANCE: STABLE LOSSES/UNSTABLE RATES IN

VIRGINIA 1,9 (Dec. 2003).
97[d. at4.

9s CONGRESSIONAL BUDGET OFFICE, THE EFFECTS OF TORT REFORM, supra note 86, at 16. The AIR study makes no

effort to correct for the problems identified by the CBO in-the loss ratio methodology and the study generally lacks
statistical rigor.
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Richmond. The District of Columbia has no caps on damages and was generally the highest,99
The report noted that these findings were only "possible indicator[s] of the effect of tort reform"
and that other factors almost certainly play a role. 100
Several studies provide evidence that caps on damages, in general, reduce the cost of
liability premiums. An Office of Technology Assessment in 1993 synthesized the existing
studies and concluded that the existing studies suggested that damage caps are effective in
reducing malpractice insurance premiums, but no study considered the effect of capping punitive
damages in isolation.~°l A 1993 study in the Journal of Risk and Uncertainty concluded that
punitive damage caps produce a statistically significant decrease in the cost of general liability
premiums.~°2 The authors cautioned, however, that the effect of any individual provision may be
difficult to isolate from other reform provisions. The variables may only reflect "changes in the
liability climate that are correlated with the adoption of such measures" rather than causing the
change, t03 Theretbre, the authors suggest, caps on punitive damages may only produce an effect
when they are combined with other measures. ~o4

9~ U.S. GOV’T ACCOUNTABILITY OFFICE, GAO/HEHS-00-5, MEDICAL MALPRACTICE: EFFECTS OF VARYING LAWS
IN THE DISTRICT OF COLUMBIA, MARYLAND, AND VIRGINIA 14-17 (1999). The report compared the premiums

charged for physicians in three categories: internal medicine, general surgery, and obstectricsigynecology. The

Baltimore had slightly higher premiums than DC for obstetrics/gynecology, but lower premiums forboth internal
medicine and general surgery.

~oo [d at 17.
~0~ OFFICE OF TECriNOLOG¥ ASSESSMENT, OTA-BP-H- 119, IMPACT ON LEGAL REFORMS ON MALPP, ACTICE COSTS

64-67 (1993).

toe W. Kip V iscusi et al. The Effect of 1980s Tort Reform Legislation on General Liability and Medical Malpractice
Insurance, 6 JOURNAL OF RISK AND UNCERTAINTY 165, 180 (1993). The authors also found that the punitive damage

caps reduced malpractice premiums, but that those reduction might have been triggered by other factors, particularly
the quantity of insurance sold. The authors found that the available data was insufficient to answer the question. Id
at 182-83,
io3 Id. at 180.
~04 See id. ("One should be careful, however, in extrapolating these results. For example, it is unlikely that a state
can simply adopt a joint and several liability reform and reduce its general liability insurance losses by 6.9%. Rather,

what these variables suggest is that states with a joint and several liability provision in the product liability reform.
package (and that possibly undertook other efforts to control liability costs) experienced these effects.")
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Although other studies have isolated the effect that punitive damages .caps have on the
value and number of claims, they do not extrapolate their effects on the costs of liability
premiums. 105 Nearly all of the most recent literature has measured the punitive damage caps only
as a part of a reform package.1°6 In 2009, the CBO cortcluded that, in the medical malpractice
context, "caps on damages unambiguously reduce financial liability for all providers.’’~°7 The
CBO proposed a package of reform measures including caps on both noneconomic and punitive
damages. The proposed package is predicted to reduce medical liability insurance premiums by
approximately ten percent.10s
A review of all the available evidence suggests that the cap on punitive damages may
decrease the costs of liability insurance, but this conclusion is far from certain. The existing
literature is plagued by a myriad of empirical difficulties including a lack of reliable data, t09 the
difficulty of evaluating individual measures in reform packages, and the inability to control for
other critical, often-state Specific, factors. More rigorous empirical research is needed to
conclusively determine the effects of the punitive damage cap in Virginia.
Overall Effect
The Virginia cap on punitive damages appears to have some impact on the desirability of
doing business within the state. In a 2006 U.S. Chamber of Commerce study, 70% of senior
attorneys at large corporations across the country stated that the litigation environment was likely
to affect the corporation’s decision of where to locate and do business.~° The study also reported

10s See CONGRESSIONAL BUDGET OFFICE, THE EFFECTS OF TORT REFORM, supra note 86, at 12-13.
~6 [d. See also ROBERT P. HAP.TWIG & JAMES LYNCH, INSURANCE INFORMATION INSTITUTE, Tort Inflation 2010:

Stability Today, But for How Long? 19-20 (2010).
107 Letter from Douglas Elmendorfto Senator Orrin Hatch, supra note 88, at 2.
108 td.

t09 Another data problem is determining how the cap impacts the choice of businesses to self-insure rather than
purchase insurance against punitive damages.
i~0 U.S. CH.~d~fl3Er~ OF COMMERCE, STATE LIABII~ITY SYSTEMS RANKING STUDY 14 (2006).
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that the most important issue for state policymakers to consider was punitive damage reform.~1~
Of the states that permit punitive damages, Virginia was ranked second for its handling of
punitive damages.tt2 This study, though not conclusive, does suggest that Virginia’s punitive
damage cap gives the state an advantage in encouraging business within the state.

k33364851.1

~1 [d. at 17. 25% of respondents cited this as the top priority for improving a state’s litigation environment.
~2 Id. at 28.

McGuireWoods LLP

APPENDIX I: STATES WITH CURRENT SPLIT-RECOVERY PROVISIONS

Alaska

Georgia

tiiinois

Indiana

iowa

ALASKA STAT. ~ 9. I 7.020(j) (2011)

GA. CODE ANN. § 51-12-5.I(e)
(LexisNexis 2011)

50%

75%

A|I

Products’
liability only

735 lLt,. COMP. STAT. Ar~. 5/2- Court’s All
1207 (LexLsNexLs 20 ! 1)
di~cretio~
IND. COD!3 ANN. § 34--51-3-6(¢) 75"/,
(LexisNexis 2011)

IOWA CODE § 668A 1(2) (2010) 75%

General Fund

Stere Treasury

State Department
of Hea/~ and
Human Services
All

A~I, unless
conduct was
directed
specifically at
¢taimant

Violent Chine
Victims
ComFen,~ation
Ftmd

Civil
Reparations
Trust Fund

Judge’s discretion

Awarded from gross amount

Alaska Civil Pattern
Jury Instructions
§20.2.0B (2008)
No. Hamaful error to
Instruct

ALASKA STAT. § 9.60.080
(2011)
See 49 Duke L.J.
1335, 1345-46
State receives payment only
Prevent windfall
at~er attorney fees paid
recoveries

Ga. Civil Jury
Instructions § 66.741,
note. Ford v. Uniroyal
Goodrich Tire Co., 276
G~. 226, ~2.(!,996),
No guidance

Court’s discretion

No. Prol~bited to
instruct,

735 ILL. Copy,. Sa’Ar. AN~.
5/2-1207 (LexisNexJs 2011 )
Paid from plaimiffs share. (No
separate prov~sion.)

Mack Trucks v.
Conlde, 263 Ga.
539, 542 (1993)

I~. CODEANrq. § 3451--3-3 (LexisNexis
2011)

No. Hamfful error m
instruct.

Prevent windfall
recoveries

State receives p’~ment only
after a~torney fees paid

Burke v. Deere & Co., Iowa CODE § 668A, I (2)
No. 92-1990, 1993 U.S,
(2010)
App. LEXIS 21878, at
’40-41 (Sth Cir. Aug.
27, 1993).

Pay/reimburse
expenses of forensic
medica! services for
sex crimes victims
tr~D. Co~/~. §§
5-2-6.1--49, 16-218% (Lexi~N~xis
201i)
Assist indigent civil
litigataorffinsur~ce
assistance programs
IOWA CODE
668A. I(2) (2010)

~V~sOul-i MO. ~EV. STAT. § 537.675 (201 ! ) 50%

Oregon

Utah

All

OR. REV. SrAT. § 31.735 (2009) 60%

UTAHCODEANN.§ 78B-@5201(3) 50%of~1

(LexisNe~s 2011)

Dardingei- v. Anthem Blue Cross
and 8iue Sb_ieid, 781 N,E.2d 121,
145--46
~3365186 I

dmnages
exceeding
$50,000

Court
discretion

All

All

Tort Victim’s
Compensation
Fund

Criminal Injuries
Compermation
Account (or
General Fund if
plaintiff is state
General Fund

Judge’s discretion

State receives payment only
after attorney fees paid

Miss. APPKOVED JURY
Ir~saxuerto~ts § 35.19,
emt. (2011)

Mo. REv. S’rAa’. § 537.675
(201 l)

No. Reversible’error to
Ins’truer

Paid ~om plaintiff’ s share and
capped at 20%

Honeywell v. Steding
Furniture Co., 310 Or.
206, 210-12 (1990).
No guidance

OIL REV. STA’I’. § 31.735
(2009)

Assist
uncompensated tort
victirm

Mo. REV. STAT. §
537,678 420! 1)

State receives payment only
aflerattomey fees paid
UTAH CODI~ ANN. § 78B--8-

Case-by-case

Court discretion

Awarded from gross amount
~

Prevent
windfall/benefit
society as a whole

APPENDIX lI: STATES WITH EXPIRED/REPEALED SPLIT-RECOVERY PROVISIONS

California

2004 Cal. Adv.
Legis. Serv. 227
(LexisNexis)
(repealed 2006)

Colorado COLO. REV.
STAT. § 13-21-

75%

All

Public Benefit
Trust

No.

Paid from state’s
portion

2004 Cal. Adv.
Legis. Serv, 227
(LexisNexis)
(repealed 2006)
33%

All

Adam LiptalL
Schwarzenegger Sees
Money for State in
Punitive Damages,
N.Y. TIMES, May 30,
2004 at Aid.
Societal benefit

General Fund

lo2(4)
(repealed t995)
Florida

Kansas

1992 Fla. Laws
g5 (repealed
1995)

35%

1988 Kan. Sess.
Laws 209
(repealed 1988)

50%

Ail

Medical
malpractice

Publio Medical
Assistance Trust
Fund or Get, oral
Fund

Health Care
Stabilization
Fund

No.
1992 Fltt Laws
85 (repealed
1995)

Temporary Revenue

Paid from
pialnt~ff’ s shar~
t992 Ha~ Laws
85 (repealed
1995)

T~mporary
provision-expired by own
terms

Declared
Unconstitutional

See Kirk v. Denver
Pub. Co, gig P.2d 262 1995 Colo.
Laws
(Colo. 1991)
Benefit community,
prevem windfall
Florida Allowed to
Claim Hefty Share of
Damages. A~OANV
HEKALO, Mar. 30, 1993
Cover malpractice
damages in excess of
required insurance
coverage
See Medical Protective
Co. v. Bell, 716F.
Sapp. 392, 403 (W.D.
Mo. 1989)

R~pealed by
statute

New York

1 ~ N.Y.
Consol. Laws
Adv. Leg’s.
Serv. 55
(lexisNexis)

20%

All

I General Fund

State receives
payment only
after aYmmey
fees paid (unless
slate is plaintiff)

Temporary Reventm

Temporary
provision-expired by own
terms

Alabama

Life Ins. Co. of
Ga. v. Johnson,
684 So. 2d 685,
698-99
(AI~-X1996)

50%

All

General Fund

Awarded from
gross amount

Prevent windfall

Overruled; other
reforms can
prevent windfalls

Life Ins. Co. of
Ga. v. 3ol-mson,
684 So. 2d 685,
698-99
(AIa.X 1996)

Life Ira;. Co. ofG& v.
Johnson, 684 So. 2d
685, 698-99
(Ala.XI996)

Life Ins. Co. at"
Cra. v. Johnson,
701 So. 2d 524,
531-32
(Ala.)~1997)

