Report of the Committee
Immunity

Studying Governmental

The Committee consisted of Chris Meyer, Robin
Wood, David Corrigan, Maureen Matsen, Wiley
Mitchell, Tim Oksman, Judge Arthur Kelsey, Liz
Whiting, Professor Kent Sinclair, Gary Bryant, and
Roger Mullins.
Tom Albro chaired the Committee.
The committee had several conference call meetings
and an in person meeting at UVA Law School on May
27,2008.

The Committee was charged with studying the
origin, application and continuing viability of
the common law doctrines of
governmental/proprietary
functions and
ministerial/discretionary
acts in the context of
local government immunity.
The Committee also
monitored the progress of the Conference's request
that a legislative study address what costs are
incurred in paying tort claims and the financial
impact of increasing the Commonwealth's limits of
liability.
The Committee agreed unanimously that the
common law doctrines in question evolved in such a
way that they are neither logical nor consistent.
They fail to provide clear guidance to courts,
litigants, and governments.
However, the
Committee also noted that one by-product of the
litigation process is that a number of functions
and recurring fact patterns have been classified
in ways that promote risk management decisionmaking.

The Committee agreed an appropriate uniform
standard should be promulgated for determining
those governmental activities that should be
immune from tort liability and those other
activities for which there should be some degree
of governmental tort liability.
There was no
agreement on what that standard should be but the
Committee agrees proposed alternatives should be
carefully studied to determine that the solution
does not introduce new sources of confusion.
The
Committee recommended that the Conference discuss
alternative standards at its 2008 meeting and
provide the Committee guidance so that it could
formulate a recommendation for legislative action
to be presented at the 2009 meeting.
Despite the lack of agreement on a standard,
several alternatives were discussed, including (i)
abolition of immunity and making local governments
and their employees liable as at common lawy (ii)
partial abolition of immunity, retaining immunity
for certain functions or services such as police,
fire, and rescue squads and for the formulation of
government policy; (iii) recognizing the virtual
identity in authorized undertaking between
counties and municipal corporations by conferring
on cities and towns the same immunity held by
counties; and (iv) placing local governments under
the Virginia Tort Claims Act.
It was agreed the
Committee should study how other States and the
federal government have addressed these issues.
The Committee agreed unanimously that any
recommendation
for changes to the existing system
should allow for consistent application,
predictability
for litigants, clear guidance for
the courts, reasonable access for persons injured
by negligent government action to seek

compensation
and protection of local governments
from liability that would impair their ability to
provide essential services.
The 2007 Boyd-Graves
request for a JLARC study of the cost of
government tort liability has not been
implemented.
The Committee recommends that this
request be renewed for the 2009 session of the
General Assembly.
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