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Introducing
Opening Statement
Welcome to the inaugural issue of Opening Statement, the new VBA Young Lawyers
Division newsletter. The mission of the YLD Communications/Publicity Committee
is to tell the story of the Young Lawyers Division, and we are thrilled to put into
words and show through pictures all that the Young Lawyers are doing. Our goals with
Opening Statement are to provide a forum for YLD members to share their knowledge
and experiences, to highlight the many activities and projects of theYLD, to promote a
sense of community within theYLD, and to encourage young lawyers to become more
involved in the Young Lawyers Division and in The Virginia Bar Association at large.
As you will see from this inaugural issue, Opening Statement will cover recentYLD events
and will feature articles written byYLD members on substantive topics of interest.We
will also include guest articles written by senior VBA members giving advice to young
lawyers. Future issues of Opening Statement will include a TechTips column with tips
and advice on the use of technology in the practice of law, as well as a YLD member
updates section, featuring news and announcements from YLD members. Please let
us know about your career and personal accomplishments so that we can share them
with your fellow young lawyers.You may contact us at: editors@openingstatement.org.
In addition to the creation of the Opening Statement newsletter, the YLD Communications/Publicity Committee has been working with the VBA staff to revamp the YLD
website (vba.org/yld). Keep your eyes open for the forthcoming enhancements, and
let us know if you have any suggestions.
We would like to thank everyone who has submitted an article for publication, and we
are particularly grateful to the Honorable R. Terrence Ney, a judge in the Nineteenth
Judicial Circuit of Virginia, Fairfax County, and former VBA President, for submitting
his Tips forYoung Trial Lawyers (page 4).
We look forward to receiving more submissions for publication in Opening Statement
and welcome your comments and suggestions. For ideas on topics for articles, see the
box on the last page of this issue.
Thank you for reading. We hope you enjoy this inaugural issue of Opening Statement!

Virginia Bell Flynn
Co-Chair

Andrew B. Stockment
Co-Chair
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YLD Fall Meeting
The Young Lawyers Division will
be hosting its annual Fall Meeting
in Northern Virginia on Saturday,
October 13. The Fall Meeting is an
excellent opportunity to meet and
socialize with other young lawyers
in a relaxed atmosphere.
Activities:
yy Lunch
yy CLE
yy Wine Tour
yy Dinner
yy Night tour of George Washington’s
Mount Vernon
When: Saturday, October 13, 2012
Where: Northern Virginia

Register today at:
vba.org/yldfall2012.

Upcoming VBA Events
Sept. 20–22: 42nd Annual
Conference on Labor Relations and
Employment Law
Sept. 24: Ethics and Practice in
the Courtroom: Advice from the
Supreme Court, Federal Court and
Ethics Master
Oct. 12-13: YLD Fall Meeting
Oct. 16: 14th Annual VBA Corporate
Counsel Fall Forum
Oct. 26: 23rd Annual VBA Tax
Practitioners’ Roundtable
Nov. 2: 8th Annual Virginia Health
Care Practitioners’ Roundtable
Nov. 7: 18th Annual VBA
Administrative Law Conference
Nov. 15–16: 20th Annual Capital
Defense Workshop
Jan. 24–26: 123rd VBA Annual
Meeting
View the complete calendar at:
vba.org/calendar.
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UVA Law School Council
Kicks-off in Spring
By Will Homiller

Courtesy: VBA Staff.
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STUDENTS, ATTORNEYS MEET TO NETWORK

The Law School Councils
are student groups affiliated with the VBA. The
LSCs support the mission
of the VBA and provide
leadership opportunities to law students. For
more information about
the VBA Law School
Councils, please visit:
vba.org/yldactivities.
On April 18, 2012, law
students and attorneys VBA member Jim Cox talks with law students Sutton Hirschler (UVA Law ’13),
gathered at the Balkan Kate Barrington (UVA Law ’14), and Ben Kyber (UVA Law ’14)
Bistro & Bar in Charlottesville to celebrate the return of the the fall semester.
Law School Council to the University The Law School Council is a studentof Virginia School of Law. Over Greek- run organization supported by the Young
inspired appetizers and Eastern European Lawyers Division of the VBA. Members
beer, students took time away from their of the Law School Council sponsor netpreparations for exams to network with working events with practicing judges and
local practitioners. By the end of the attorneys, host public presentations from
event, plans were discussed to build legal professionals around the state, and
momentum for the group heading into participate in VBA-sponsored programs,
pro bono projects and public service
events. In essence, the Law School Council takes the spirit and mission of the VBA
and adds it to the law school experience.
For years, while Law School Councils
have thrived at other law schools around
the Commonwealth, the Law School
Council at UVA has been dormant. With
renewed student interest in 2012 and
the support of local attorneys, the UVA
Law School Council looks forward to
establishing itself once again as a valuable resource for students interested in
practicing law in Virginia. 
Courtesy: VBA Staff.
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YLD members David Thomas and Rachel Horvath

Will Homiller

Associate, Troutman Sanders LLP (Richmond)
Practice Areas: Commercial Real Estate, Zoning, and Land Use
Law School: University of Virginia School of Law (2002)
VBA Leadership: YLD Law School Council, University of Virginia
(Co-Chair, 2008 - Present); Real Estate Section Council
Awards: Super Lawyers Rising Star (2010–2012)
Bio: Will enjoys spending time with his wife and kids and
following the Atlanta Braves
Contact Info: will.homiller@troutmansanders.com or
804.697.1288
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‘OBTAINING A JUDGMENT IS ONLY THE FIRST STEP’

You Have a Judgment, Now What? (Part 1)
By Webb King
This article is Part 1 of a two-part
series on enforcing judgments.
Obtaining a judgment is only the first step
to recovering damages for a client. Many
young lawyers face questions from clients
about what the client can do to enforce
a judgment. This article is an outline of
methods to enforce Virginia state court
judgments. The procedures for enforcing federal court judgments are basically
the same. Federal law also provides that a
judgment entered in a federal court can
be enforced under state law procedures.1
This article provides an overview of these
topics, and it does not discuss enforcement of child or spousal support, tax
debt or other debts owed to government
entities. Those debts are often treated differently and typically give the creditor
better treatment and give the debtor fewer
exemptions. For further information, the
Virginia CLE publication, Enforcement of
Liens and Judgments in Virginia, is an excellent resource with additional discussion,
authority, and forms.
EXEMPTIONS
Before enforcing a judgment, an attorney
attempting to collect or a client assessing
how aggressive to be on collection efforts
must consider what property of the judgment debtor is exempt from creditors.

‘Before enforcing a judgment
… consider what property of
the judgment debtor is
exempt from creditors.’
Virginia exemptions are not extensive.
Every resident of Virginia (called a “householder” in the Code) is entitled to a one
time homestead exemption of $5,000.2
If the resident is over 65, the homestead exemption is $10,000.3 There is
an additional exemption of $500 for
each dependent,4 a disabled veteran can
exempt an additional $10,000.5
Virginia Code § 34-26 provides for “poor
debtor’s exemptions.” Despite the name,

they are available to every householder
regardless of income or assets.6 Poor
debtor’s exemptions cover such things as
the family bible, wedding rings, clothes
(up to $1,000 in value), household furnishings ($5,000), one firearm ($3,000)
and family portraits and family heirlooms
($5,000). It also includes pets (dogs, cats,
birds, squirrels and rabbits) or other animals not kept or raised for sale or profit.7
The poor debtor’s exemptions also include
an exemption of $10,000 for “tools of the
trade.”8 This is personal property, including vehicles, aircraft or boats, “necessary
for use in the course of the householder’s
occupation or trade.”The section expressly
provides that use of the vehicle, aircraft or
boat just to get to work is not sufficient to
be considered a “tool of the trade.”
The other important poor debtor exemption is a $6,000 exemption in a motor
vehicle.9 Since most vehicles are either
already subject to a lien in favor of the
company that financed the car or are paid
off but not worth much, this exemption
often renders levying against vehicles
impractical, especially when one considers the cost of the levy.
Personal injury and wrongful death
actions and the proceeds of those actions
are totally exempt under Virginia Code
§ 34-28.1. However, statutory liens
(such as the lien for medical care, attorney lien and workers compensation lien)
do attach to the recovery.10 A debtor can
take advantage of this section to protect
property purchased with the proceeds
of an exempt personal injury action if
the property purchased can be traced
to the proceeds of that action.11 There
is authority that gender discrimination
actions, defamation, malicious prosecution, criminal conversation, false
imprisonment, and mental suffering are
also exempt under this section.12
Wages are subject to special exemption
rules. For a standard debt, the creditor can only garnish the amount of the
weekly wage that exceeds: (1) 25% of
the disposable earnings for the week, or
(2) the amount by which the disposable
earnings for the week exceed “40 times
the federal minimum hourly wage.”13
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“Disposable earnings” is defined as “that
part of the earnings of any individual
remaining after the deduction from those
earnings of any amounts required by law
to be withheld.”14
Federal and state retirement and other
benefits are usually exempt. This includes
Social Security and Supplemental Security
Income (SSI) payments.15 State unemployment benefits and worker’s compensation
payments are exempt.16 Similarly, retirement plans, IRAs, 401(k) plans and the
like are fully exempt under Virginia Code
§ 34-34 and federal bankruptcy law.17
The largest potential exemption is not
properly an exemption at all. Assets held
as tenants by the entireties cannot be
reached by individual creditors of either
spouse. Tenants by the entireties property
can be real or personal.18 Despite that
general rule, the motor vehicle code bars
titled vehicles from being held as tenants
by the entireties, although they can be held
as tenants in common with survivorship.19
It is unlikely that a married couple will
own real property other than as tenants
by the entireties, but a judgment creditor
can check the deed in the land records to
Continued on page 6

Webb King

Partner, Woods Rogers
PLC (Roanoke)
Practice Areas: Creditor’s
Rights, Bankruptcy, and
Civil Litigation
Law School: University of
Richmond (2011)
VBA Leadership: YLD Chair (2011)
Awards: Super Lawyers Rising Star (2012),
Virginia Legal Elite (2011)
Bio: Webb is a Roanoke Valley native, is
married to a criminal defense lawyer, has two
sons, and enjoys reading, watching baseball
and hiking, but he spends most of his time
practicing law (which he enjoys) and trying
to keep his sons from injuring themselves or
each other or destroying the house (he enjoy
that less).
Contact Info: wking@woodsrogers.com or
540.983.7586
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‘ALWAYS KNOW WHERE TO SIT AND WHEN TO STAND’

Tips for Young Trial Lawyers
By Hon. R. Terrence Ney
Too many lawyers—and not just young
lawyers—either do not remember or
have never learned the fundamentals of
what to do and not do in a courtroom.
Yet the good lawyers of whatever age,
sex, race, ethnicity, or geographical background—as different as they may be in
any or all of these respects—know these
fundamentals perfectly. Indeed, when
such a lawyer comes into a courtroom it
is immediately clear. Why? Because they
all do everything the same way.
Here then, briefly, are some of these fundamental rules, few of which are taught
in law schools today.
Always know where to sit in
1 the courtroom. Plaintiff’s counsel sits closest to the jury box when
there is one. If there is no jury box, plaintiff’s counsel should sit to the judge’s left
and defense counsel on the judge’s right.
Always properly introduce
2 yourself to the court. This
always begins with, “May it please
the Court, my name is Dan Ortiz and I
represent the plaintiff (or the defendant)
who is Travis G. Hill.” No matter if you are
in a general district court in Virginia or
the Supreme Court of the United States,
this is the only proper introduction.
properly address the
3 Always
judge. While in court or in chambers on business, the judge should always
be addressed as “Your Honor” or by his or
her full name, for example, “Chief Justice
Kinser.” Outside of court it is acceptable
to call the judge simply, “Judge.” This
familiar manner of addressing a judge,
however, is never appropriate in court.

Always stand when speaking.
Stand when the judge addresses
you, or when you address a judge,
a jury, opposing counsel, or a witness.
Even if a judge is just speaking to you—
not you to her—it is never appropriate to
remain seated. If you are speaking to her
(by making an objection, for example) or
to anyone else in the courtroom, always
stand.
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‘Always properly address
the judge’
Always say “versus” or
“against” when reciting a
case name. Never pronounce the
letter “v.” It should be “Marbury against
Madison”, or “Brown versus Board of
Education.”
Never cite a case to the court
6 unless you have actually read
it. Really. Have a copy of the case
or cases in hand for the judge.
Know the Rules of Evidence.
7 At least the basics, for example,
hearsay, laying a proper foundation,
leading a witness, and relevance.
Only object if necessary.
8 Unharmful hearsay makes no difference.You don’t need to object to
anything which, though properly objectionable, does not hurt your case.
Don’t roll your eyes or huff
9 and puff if an objection of
yours is overruled. Say “thank

5

you” (nicely) or nothing at all and sit
down.
Don’t forget that you are the
10 lawyer, not the client. Overly
identifying yourself personally
with the client’s case undermines your
effectiveness.
This is hardly an exhaustive list but it
contains the basics which are essential in
order to demonstrate that you know your
way around a courtroom. Observe trials
in which you will see some excellent trial
lawyers.You will see in them no deviation
from these fundamentals.
Finally, I have always believed that one of
the greatest honors afforded any person
is to be asked to speak for another. When
a person is facing difficult circumstances
fraught with emotional consequences—
financial problems, the loss of a home or
job, the loss of children, the loss of liberty or life—that person turns to you,
a lawyer, to give voice to her concerns,
cares, fears, or aspirations. There were
only three original callings—medicine,
ministry, and law—and I believe that lawyers are still called to the bar. They are
still called to stand for another. Think of
Isaiah who, when he heard the voice of the
Lord asking who would go for us, heard
himself, though trembling with fear, say
“Here am I, send me.” Whenever any of
you rises in a courtroom on behalf of
another I submit that each of you is called
and each of you is sent. Do the very best
that you can. With that in mind, I hope
that these few suggestions will be of help
in such a worthwhile endeavor. 

Hon. R. Terrence Ney

Judge, Fairfax Circuit Court
Education: University of Texas (J.D.); Harvard University (B.A.)
VBA Leadership: VBA President (1995)
Bio: Judge Ney has served as a circuit court judge in Fairfax since 1999. Before taking the bench, he
specialized in civil and appellate litigation at McGuireWoods. He is a member of the American Law Institute
and a Fellow of the American College of Trial Lawyers, the American Academy of Appellate Lawyers, and the
Virginia Law Foundation. He has served since 1986 as Editor and chapter author of Appellate Practice –
Virginia and Federal Courts, now in its fourth edition. He served as a Delegate to the American Bar
Association for six years and was a member of the Executive Council of the National Association of Bar
Presidents for three years. In 2004, he received from the Virginia Association of Defense Attorneys its highest
award for Excellence in Civil Litigation. Since 2001, Judge Ney has been teaching at George Mason University
Law School as a Distinguished Adjunct Professor of Law.
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LEADERS CONVENE IN DUCK, NORTH CAROLINA

Courtesy: VBA Staff.

YLD Spring Executive Council Meeting

Courtesy: VBA Staff.

Courtesy: VBA Staff.

YLD Executive Council meeting on May 12, 2012 at The Sanderling in Duck, NC

Courtesy: VBA Staff.

VBA President Hugh Fain (left) encourages the myriad efforts of the YLD. Alex Burnett (right), for
example, heads up the local competition for the National Moot Court.

Courtesy: VBA Staff.

YLD Communications/Publicity Committee Co-Chairs Andrew Stockment and
Virginia Flynn discuss plans for the YLD website and creation of the Opening Statement newsletter.

YLD Chair Dan Ortiz addresses the Executive Council and presents his vision for the upcoming
year.
Lunch at the YLD Spring Executive Council Meeting. Sam Towell, Sarah Smith, Missy Gould, Steven
Gould, Audrey Burges, Lucy Brandon, Al Lockerman.
Opening Statement | Fall 2012 | Vol. 1 No. 1 | VBA Young Lawyers Division
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…Judgment, continued from page 3
be sure.20
LIENS AGAINST REAL PROPERTY
A judgment is a lien on any real property owned by the debtor from the date
the judgment is docketed in records of
the Circuit Court of the County or City
where the land is located.21
Judgments rendered by a Circuit Court in
a particular jurisdiction are supposed to
be docketed in that jurisdiction automatically under Virginia Code § 8.01-446. It
never hurts to check to be sure that was
done or to put language requiring docketing in a judgment order. An attorney
who obtains a judgment in General District Court should docket the judgment
in the Circuit Court for the same jurisdiction. The cost is minimal and docketing
“confers upon [a General District Court
judgment] the same status as if the judgment were a circuit court judgment.”22
Judgments can be easily transferred from
one locality to another or from one court
to another upon payment of a small fee
(currently $10.00). Some localities will
request an abstract of the judgment rather
than the actual judgment.23 There is a
nominal fee for abstracts, although some
Clerk’s Offices waive that charge for just
one or two abstracts.
If you are docketing a judgment in a locality to get a lien on property, it is critical
to determine the locality where the property is located and docket the judgment in
that locality. Virginia is unlike most other
states in that cities are politically independent from counties and, in most cases, they
have separate sets of land records.24 To add
to the potential for error, there are several pairs of cities and counties (Roanoke,
Richmond, and Fairfax, for example) that
share a name. The city designation used in

Post Office addresses will often include
several political jurisdictions. It is worth
spending a few minutes to make sure
that the judgment is being docketed in
the right locality. The Post Office has an
online tool that provides the locality of a
mailing address.25 Other ways to confirm

‘[I]t is critical to determine the
locality where the
property is located and docket
the judgment in that locality.’
the locality where a property is located
include calling the civil process department of the sheriff’s office or checking the
online GIS system for the City or County.
Judgments docketed in the Circuit Court
are enforceable for 20 years “from the
date of such judgment or domestication
of such judgment.”26 Judgments can be
renewed for an additional 20 years by
filing a motion with the Circuit Court of
the jurisdiction where the judgment was
entered if the motion is filed within the
20 years.27
Virginia Code § 8.01-462 provides for
a suit to enforce the judgment lien by
selling the property subject to the lien.
This procedure is essentially a judicial
foreclosure and typically requires the
appointment of a commissioner in chancery and a number of hearings. However,
initiating the procedure will often lead
to either a settlement with the judgment
debtor or a bankruptcy.
CONCLUSION
In next issue of Opening Statement, I will
discuss the rest of the options for enforcing a judgment: garnishments, debtor
interrogatories, levies, and notices of
lien. I will also briefly discuss enforcing a

VBA Career Center
The VBA Career Center is an excellent resource for
young lawyers seeking new job opportunities.
Login now to upload your résumé or browse
current openings: vba.org/jobs.
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judgment against a person or entity whose
assets are not in Virginia. 
Endnotes
1. See Federal Rules of Civil Procedure 64 and
69. See also Virginia Code § 8.01-447 (providing that a judgment of a federal court in
Virginia can be docketed in the land records of a
Circuit Court as if it were a Virginia state court
judgment).
2. See Virginia Code § 34-4.
3. See id.
4. See id.
5. See Virginia Code § 34.4.1.
6. Virginia Code § 34-26.
7. Virginia Code § 34-26(5).
8. Virginia Code § 34-26(7).
9. Id.
10. See In re Carpenter, 245 B.R. 39 (Bankr. E.D.
Va. 2000). See also Virginia Code § 34-1 (defining
“creditor process” as “all methods used by creditors to collect unsecured debts.”).
11. See In reWilliams, 337 B.R. 846 (Bankr. E.D.
Va. 2005).
12. See In reWebb, 214 B.R. 553 (E.D. Va. 1997);
In reWalters, 339 B.R. 607 (Bankr. W.D. Va.
2006).
13. Virginia Code § 34-29.
14. Virginia Code § 34-29(d)(2).
15. 42 U.S.C. § 407.
16. Virginia Code § 60.2-600 (unemployment)
and Virginia Code § 65.2-531 (worker’s comp).
17. Virginia Code § 34-34 essentially states
that retirement plans are exempt from creditors to the same extent as provided in federal
bankruptcy law. Bankruptcy law totally exempts
retirement plans. See 11 U.S.C. § 522(b)(3)(C).
18. Virginia Code § 55-20.2(A). In my experience, financial institutions usually have a “tenants
by the entireties” option when an account is
established.
19. Virginia Code § 46.2-622.
20. Given the low cost of docketing a judgment
(discussed below) it is usually worth docketing a
judgment even if it is only against one spouse in
a married couple. The tenancy by the entireties
is severed upon divorce or death of one of the
parties, so your client may ultimately end up
with a lien.
21. Virginia Code § 8.01-458.
22. Virginia Code § 16.1-69.55(B)(4).
23. Virginia Code § 8.01-461.
24. That is not always true though. For example,
land records in the City of Williamsburg are
docketed in James City County and land records
pertaining to the City of Lexington are docketed
in Rockbridge County.
25. See https://tools.usps.com/go/
ZipLookupAction!input.action. After you insert
the address in the form and hit “find,” click on
the link titled “Show Mailing Industry Details.”
That link will display, among other information,
the locality where the address is located.
26. Virginia Code § 8.01-251(A).
27.Virginia Code § 8.01-251(B). Docketing
a General District Court judgment in Circuit
Court extends the statute of limitations to
enforce the judgment to 20 years. Virginia Code
§ 16.1-69.55(B)(4). If it is not docketed in the
Circuit Court the statute of limitations is only
10 years. Virginia Code § 16.1-94.1. 
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U.S. SUPREME COURT LOOKS AHEAD TO CHANGING PRIVACY EXPECTATIONS

Keeping Up with the Jones Opinion
By Jean K. Humbrecht
Law enforcement sends hundreds of
requests to cell phone service providers
each day for their customers’ personal
information, including “text messages,
caller locations and other information in
the course of investigations.”1 Most of the
major companies provide these records
despite the fact that these requests are
unaccompanied by warrants. AT&T
receives on average 700 requests each
day (230 of which are alleged emergencies, obviating the warrant requirement).
Sprint averages 1500 requests per day.2
Some requests even include tower
dumps-obtaining the text and GPS location data of every user encompassed by a
cell tower.3 The government claims that
examining cell phone activity in a particular area can place an individual at or
near a crime scene, helping to solve that
crime.4 Whether this activity constitutes
a Fourth Amendment search and if so, the
reasonableness of that search, has yet to
be determined.

reasonable expectations of privacy in cell
phone data.
Scalia’s majority pointedly refused to analyze reasonableness, instead focusing on a
trespass-based theory.7 The government’s
physical intrusion onto private property
to obtain information made this activity a
Fourth Amendment search.8 However, the
majority made some important distinctions. Merely observing a vehicle on open
roads to obtain the same location information, for the same period of time, would
be “Constitutionally permissible.”9 Scalia
also left an important clue for surveillance
unaccompanied by physical invasion:
It may be that achieving the same
result through electronic means,
without an accompanying trespass, is an unconstitutional
invasion of privacy, but the present case does not require us to
answer that question … situations
involving merely the transmission
of electronic signals without trespass would remain subject to Katz
analysis.10

case involved a degree of intrusion that a
reasonable person would not have anticipated,”14 and his answer is that society
would not reasonably expect such a search
in this situation.15
However, he notes that technology can
change expectations of privacy that
society would consider reasonable, and

‘Reliance on a trespass-based
theory provides little guidance
when law enforcement obtains
personal information via only
electronic surveillance.’

people may prefer convenience over privacy, finding its diminution “inevitable.”16
Interestingly, Alito cites a news article for
this proposition17 (query whether Fourth
Amendment jurisprudence will change
not based on case law, but based on similar
persuasive authority).
UNITED STATES V. JONES
Alito also discusses smart phones preUnited States v. Jones5 can shed light on the
future of our reasonable expectations of JUSTICE ALITO’S CONCURRENCE equipped with GPS capabilities, noting
that a user can chose to activate this
privacy in these cell phone records. All
18
nine judges held that the installation of Justice Alito’s concurrence finds the application. It seems likely that if one
a small GPS device to the undercarriage focus on physical intrusion too narrow, specifically chooses not to activate the GPS,
of a suspect’s vehicle, combined with the and instead advocates for the reasonable he or she intends to keep some informamonitoring of the resulting data for four expectation of privacy test that has been tion private, possibly creating a subjective
weeks, constituted a search.6 Justices Alito used by the courts since Katz v. United expectation of privacy. And if the option
and Sotomayor wrote separate concur- States11 and Smith v. Maryland.12 Reliance exists, does that mean that society would
rences. These three opinions, agreeing on on a trespass-based theory provides little recognize a reasonable expectation of prithe rudimentary issue that law enforce- guidance when law enforcement obtains vacy as well?
ment conducted a Fourth Amendment personal information via only electronic JUSTICE SOTOMAYOR’S
search, should be read together to pre- surveillance.13 The question is “whether
dict how the courts will one day view the use of GPS tracking in a particular CONCURRENCE
Justice Sotomayor’s separate concurrence
Jean K. Humbrecht
notes that our society has a reasonable
expectation that GPS devices will not be
Counsel, United States House of Representatives
used to secretly monitor our locations.
Education: Ave Maria School of Law (J.D. 2010); The George
She stated in a footnote that “owners of
Washington University Law School (LL.M. expected 2014)
GPS-equipped cars and smart phones do
VBA Leadership: YLD Communications/Publicity Committee (2012
not contemplate that these devices will be
- Present)
used to enable covert surveillance of their
Awards: Virginia State Bar Young Lawyers Conference
movements.To the contrary, subscribers of
Outstanding Service Award (2012); Congressional Scholars
one such service greeted a similar suggesProgram 2012, Foreign Policy Initiative
tion with anger.”19 GPS installed devices in
Other Bar Leadership: Virginia State Bar, Young Lawyers Conference (Community Law
cars or smart phones can easily allow the
Week Chair, 2012 - Present); Fairfax Law Foundation, 4th Annual 5K Run for Justice
government to monitor the same informa(Chair, 2012 - Present)
tion, much to the dismay (at least in her
Contact Info: jk_humbrecht@yahoo.com
view) of the American people:20
Opening Statement | Fall 2012 | Vol. 1 No. 1 | VBA Young Lawyers Division
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I for one doubt that people
would accept without complaint
the warrantless disclosure to the
government of a list of every
web site they had visited in the
last week, or month, or year…I
would not assume that all information voluntarily disclosed to
some member of the public for a
limited purpose is, for that reason
alone, disentitled to Fourth
Amendment protection.21
Citing the Smith22 dissent, she also noted
that “privacy is not a discreet commodity,
possessed absolutely or not at all. Those
who disclose certain facts to a bank or
phone company for a limited business
purpose need not assume that this information will be released to other persons
for other purposes.”23
Perhaps most importantly, she is the only
Justice to plainly state that the court needs
to establish guidelines for Fourth Amendment reasonable expectations of privacy
in light of new technology:
…[I]t may be necessary to
reconsider the premise that an
individual has no reasonable
expectation of privacy in information voluntarily disclosed to
third parties …This approach
is ill suited to the digital age, in
which people reveal a great deal
of information about themselves
to third parties in the course of
carrying out mundane tasks.24
Continuing with this line of reasoning, she
notes that “what a person seeks to preserve as private, even in an area accessible

to the public, may be constitutionally
protected.”25 Undertaking privacy measures, such as locking a cell phone with a
password or setting a Facebook profile to
private, even though the activity is conducted in areas accessible to the public
(could cyberspace be so considered?) indicates that one has a reasonable expectation
of privacy in that information.
Justice Sotomayor’s concurrence is
important for numerous reasons. Citing
the dissent of a landmark Fourth Amendment case26 means that reasoning could
one day be the law of the land (translationobtaining pen register information would
be a Fourth Amendment search, requiring a warrant); information we post on
social networking sites may be entitled to
more privacy than we may have thought;27
if society would not anticipate that the
government would compile our global
positioning information, then that would
be a reasonable expectation of privacy
(consequently creating an expectation
of privacy in the compiled information).
Her concurrence should not be lightly dismissed, for it was Harlan’s concurrence
in Katz that established the reasonable
expectation of privacy test28 we now use
in Fourth Amendment analysis.
CONCLUSION
Jones’ importance should not be overlooked. The majority cites concurring
and dissenting opinions in prior Fourth
Amendment cases for its holding (meaning that the concurrences here may be
cited in a future landmark case) and the
footnotes provide important clues to how
the court may hold in the future (let’s not

Save the Date:
VBA Annual Meeting
The 123rd Annual Meeting of The Virginia Bar Association will be held at The
Williamsburg Lodge and Conference Center on January 24–26, 2013. The
Annual Meeting will have many CLE opportunities to enhance your skills and
learn from leading lawyers, as well as networking opportunities & social events.

forget that it was a footnote in a 1938
case29 that laid the foundation for equal
protection analysis).30 
Endnotes:
1. http://www.forbes.com/sites/
kashmirhill/2012/07/09/cell-phone-companies-cough-up-data-to-law-enforcement-hundreds-and-thousands-of-times-per-day/.
2. Id.
3. http://www.forbes.com/sites/
andygreenberg/2012/07/02/
as-reports-of-wiretaps-drop-the-governments-real-surveillance-goes-unaccounted/.
4. See supra note 1.
5. United States v. Jones, No. 10-1259 (U.S. January 23, 2012).
6. Id. at 3.
7. Jones at 4, 5, 6 (FN 3), 7, 9, 11.
8. Jones at 5-6, FN 3. “Where, as here, the
Government obtains information by physically
intruding on a constitutionally protected area,
such a search has undoubtedly occurred.”
9. Jones at 11.
10. Id.
11. Katz v. United States, 389 U.S. 347 (1967).
12. Smith v. Maryland, 442 U.S. 735 (1981); Jones
at 5, 7 (As a result of these cases, fourth amendment analysis has focused on reasonableness-does
this person have a subjective expectation of
privacy that society is prepared to consider
reasonable? Katz took a different turn from prior
fourth amendment cases by noting that privacy
applies to people, not places. Katz at 361, 351).
13. Alito Concurrence at 9.
14. Id. at 13.
15. Id.
16. Id. at 10.
17. Id. at 10, FN 6.
18. “… when a user activates the GPS on such a
phone…” (emphasis added).
19. Sotomayor Concurrence at 5 (FN).
20. Id. at 2.
21. Id. at 5-6.
22. Smith v. Maryland, 442 U.S. 735 (Marshall, J.,
dissenting).
23. Sotomayor Concurrence at 5, citing Smith at 6.
24. Id. at 5.
25. Id. at 6 (citing Katz, at 351-352).
26. See supra note 23.
27. See supra note 25.
28. Jones at 5.
29. United States v. Carolene Products Co. 304 U.S.
144 (1938).
30. Leslie Friedman Goldstein, Between the Tiers:
The New(Est) Equal Protection and Bush v. Gore
(Fn1), 4 U. Pa. J. Const. L. 372 (2002), available at http://www.law.upenn.edu/journals/
conlaw/articles/volume4/issue2/Goldstein4U.
Pa.J.Const.L.372(2002).pdf. 

Support the
VBA Foundation

Colonial Parade Grounds by Brent Hoard (http://flic.kr/p/6itmxV) is licensed under a
Creative Commons Attribution 2.0 Generic License (http://creativecommons.org/licenses/by/2.0/).
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The VBA Foundation funds numerous
programs, including the Ask A lawyer
Project, Pro Bono Hotlines, the Model
Judiciary Project, Regional Mentoring
Programs, and the Veterans Task Force.
Learn more at: vba.org/foundation.
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GET INVOLVED IN THE YOUNG LAWYERS DIVISION

YLD Activities and Projects
Are you looking for opportunities to become more involved in the
Young Lawyers Division?TheYLD has numerous activities and projects that are seeking additional participants. Each issue of Opening
Statement will highlight a selection ofYLD projects. For a complete
listing ofYLD activities and projects or for more information, visit:
vba.org/yldactivities.
DISASTER LEGAL ASSISTANCE
This committee, in cooperation with the Virginia State BarYoung
Lawyers Conference Emergency Legal Services Committee,
trains and coordinates attorneys who are willing to volunteer
their time in order to assist individuals rendered needy by emergency situations such as natural disasters. When an emergency
situation arises, members of the Committee and the volunteer
attorneys they have trained provide pro bono legal services to
individuals rendered needy by the emergency.

MODEL JUDICIARY PROGRAM
The Program exposes approximately 2000 high school students
across the Commonwealth of Virginia to our judicial system by
encouraging their participation in mock trials and mock appellate arguments before the Virginia Court of Appeals and the
Virginia Supreme Court.
NATIONAL MOOT COURT
Each November, teams of law school students from Virginia,
North Carolina,West Virginia and Kentucky compete regionally
in brief writing and oral advocacy at the United States Courthouse in Richmond. Regional winners move on to compete
nationally. Committee members coordinate the logistics of the
event.

PRO BONO HOTLINES
IMMIGRANT ASSISTANCE
The Pro Bono Hotline committees recruit lawyers to be volunin staffing a “hotline” at Legal Aid Society offices across the
This committee works to identify the most effective ways in teers
state.
Volunteers, on a rotating basis, provide telephone advice
which theYLD can participate in assisting the growing immigrant to callers
meeting financial eligibility requirements to ease the
community in Virginia.
caseload of legal aid attorneys.
LAWYERS FOR THE ARTS
TOWN HALL MEETING COMMITTEES
The Lawyers for the Arts Committee is dedicated to providing The Town Hall Meeting committees are dedicated to fostering
legal information to artists and arts organizations and, in part- public debate and citizen education on legal and political issues
nership with local art communities, holds clinics and seminars affecting the lives of Virginia residents.The committees regularly
throughout Virginia.
host public forms and debates.

Courtesy: VBA Staff.

LEGAL FOOD FRENZY
This project, undertaken in partnership with the Attorney General’s Office, challenges all Virginia attorneys to participate in a
friendly competition to collect the most food and cash donations
for the Commonwealth’s seven regional food banks.

VIRGINIA HISPANIC CHAMBER OF COMMERCE
LEGAL AID CLINIC
This project is a monthly intake clinic where attorneys and translators meet with potential clients to gather enough information
to ascertain the central issue in the case and to be able to run
a conflicts check. The most common types of cases handled
through the clinic are unpaid wages, landlord tenant disputes
and other general contract disputes.
WILLS FOR HEROES
The Wills for Heroes program provides wills, durable powers of
attorney, and advanced medical directives to first responders in
Virginia on a pro bono basis.

YOUTH COURT EXPANSION PROJECT
Youth Court is a school-based intervention program established
to hold student offenders accountable for their actions while
providing services to promote long-term behavioral change.
2012 Legal Food Frenzy reception at the Governor’s Mansion. Attorney General Ken Cuccinelli,
The program offers an alternative to suspension, expulsion, and
Derek Swanson (Co-Chair), Katja Hill, Governor Bob McDonnell, Virginia Robinson (Co-Chair),
criminal proceedings by allowing students involved in certain
Chris Gill (Co-Chair)
disciplinary and criminal offenses the opportunity to present their case to a jury of their peers for resolution. Attorneys
MENTOR PROGRAMS
provide assistance to youth courts by serving as administrative
The mentor programs match lawyers with elementary school officers. The role of the administrative officer is to ensure that
students to teach them about the judicial system, career oppor- the proceedings run smoothly, and to provide guidance to a jury
tunities, and good decision-making skills.
during its deliberations. 
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‘IF IT SEEMS TOO GOOD TO BE TRUE, IT PROBABLY IS’

Protecting Your Clients from Scams
By Andrew B. Stockment
As lawyers, our clients often call upon us
to advise them about risks and help them
minimize those risks. Business lawyers
must understand the risks associated with
a client’s proposed transactions (such as
tax, environmental, or employee related
liabilities). In order to protect and advise
our clients, in addition to identifying the
risks associated with legitimate transactions, it is also important to know how to
recognize and investigate potential scams.
Most attorneys have heard about wellpublicized consumer scams, such as the
Nigerian Letter scam, which involves the
victim paying money (allegedly for bribes,
taxes, or transfer fees) to facilitate the safe
transport of a large sum of money out of
Nigeria in exchange for a percentage of
the transferred funds.1 Another common
scheme involves a con artist sending the
victim a check (sometimes an apparent
cashier’s check) and asking the victim
to deposit the check in the victim’s bank
account and then wire the funds (less a
deduction as payment for the victim’s services) to another bank account (often in
a foreign country). Even law firms have
fallen victim to various types of check
fraud.2 In fact, the range and variety of
scams is limited only by the creativity of
the con artists.3

should raise your suspicions and serve as
a warning that additional investigation is
warranted, particularly if the red flags are
not accompanied by a reasonable explanation. The presence of any one indicator
(or even all of the indicators) does not
necessarily mean that your client is being
conned, but the more indicators that are
present, the greater the likelihood of
fraud.
of Pressure Tactics. If the
1 Use
other side is pressuring your client
to do the deal or to act quickly, you should
be on your guard.This is not a strong indicator of fraud (legitimate business deals
can be time sensitive), but do not allow
your client to be pressured into making a
decision without fully understanding the
transaction and adequately evaluating the
risks.
Spelling or Grammar. If
2 Bad
the proposed contract is poorly
drafted, contains bad grammar or incorrect spelling, or uses technical language or
legal terms incorrectly, it may suggest that
the documents were written by someone
who is unfamiliar with the subject matter
(that they were drafted by a con artist not
a legitimate professional).
Transaction Does Not Make
3 Sense (or Key Details OmitRED FLAGS
ted). Your suspicion should be
raised
if the structure of the transacLawyers should be familiar with indicators
tion
is
unusual or does not make sense
that often exist when a proposed transacor
if
essential
details are omitted. Scams
tion is a scam. The following scenarios
Andrew B. Stockment

Associate, Clement & Wheatley (Danville)
Practice Areas: Business Law, Commercial Real Estate, and
Intellectual Property Law
Law School: University of Virginia School of Law (2009)
VBA Leadership: Communications Task Force (Secretary, 2011
- 2012), Programs Committee (2012 - Present), Intellectual
Property and Information Technology Law Section Council (YLD
Representative, 2012 - Present), YLD Communications/Publicity
Committee (Co-Chair, 2012 - Present)
Other Bar Leadership: ABA YLD Intellectual Property and
Internet Law Committee (Co-Chair, 2012 - Present)
Bio: When he is not practicing law or working on bar projects, Andrew and his wife
Martha enjoy running, hiking, and watching U.Va. sports. Andrew’s other articles
and projects are available at: www.andrewstockment.com.
Contact Info: stockmenta@clementwheatley.com or 434.793.8200
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often require the victim to do something
unusual in order to gain access to the
victim’s money, and fraudulent transactions are often convoluted in order to
confuse the victim. As the lawyer, it is
your responsibility to carefully review the
contract, think through how the proposed
transaction would work, and ensure that
all of the essential details are addressed.
You should be cautious especially if the
purpose for which the other side is asking
your client to pay money does not make
sense.
Formed Entities. Legit4 Newly
imate business ventures often
involve the formation of a new entity, but
if the entity on the other side is newly
formed, make sure you find out who
formed the entity and who the real players are. Business scams often involve a
newly formed business entity as a means
of hiding the identity of the con artists
and giving the transaction the appearance
of legitimacy.
or Untraceable
5 Unreliable
Contact Information. Be wary
if the other side only provides an
e-mail address, a cell phone number, or
a Post Office box (or other rented mail
drop) as contact information. A legitimate
business should have verifiable contact
methods, and it would be wise to actually verify, through independent sources,
the contact information that your client
has been provided. The scammer might
claim to be Legitimate Company X, Inc.
at P.O. Box 555,Washington, D.C. at 555555-5555, but you should verify that this
contact information is the legitimate contact information for Legitimate Company
X. Look up Legitimate Company X in a
phone book, on the Internet, in a business
directory, or in some other independent
source.
Lack of Assets, Employees, or
6 Sophistication. If the other side
does not appear to have sufficient
assets, employees, or sophistication to
support the proposed transaction, you
should be cautious—whether or not the
transaction is a scam.You should question
whether the other side has the capability to do what they say they will do. And
if the other side claims to be receiving a
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substantial loan, question whether a reasonable lender would make such a loan.
If not, examine whether the risk to your
client is a reasonable business risk and
advise your client accordingly.
Other Side Requests Inappro7 priate Information. You should
be extremely cautious if the other
side is asking your client to disclose personal or financial information, such as
bank account information, social security
numbers, or copies of passports or driver’s licenses.This is a very strong indicator
of attempted fraud or identity theft.
Promised Payout is Unrealis8 tically Large. Con artists often
entice their victims by promising
large payouts. If the promised return on
investment for your client is unrealistically high, it is a strong indicator that it is
a scam (or that you are misunderstanding
a key detail of a legitimate transaction).
This is an especially strong indicator if
your client is being asked to lend money
to the other side in exchange for interest
(or other payments) substantially greater
than market rates. If the other side could
not get a loan through traditional channels (because other lenders deemed the
transaction too risky or considered the
other side to be not credit worthy), consider whether it is a scam or just a high risk
investment opportunity.
No Other Lawyers Involved.
9 Businesses and individuals frequently sign contracts and conduct

various transactions without hiring attorEvasive Answers to Legitineys. But if the size or complexity of the 12 mate Questions. You should be
transaction is such that it would be unusual
extremely wary if the other side
for the other side not to have legal coun- does not answer legitimate questions,
sel, this may suggest that the transaction answers your questions in an evasive
is a scam.
manner, or provides inconsistent information.This is one of the strongest indicators
of a scam. You should expect straightfor‘[B]e extremely cautious if the ward answers to reasonable questions or
requests for additional information. (The
other side…answers your
amount of disclosure that is reasonable
questions in an evasive
depends on the amount of money your
manner or provides
client is being asked to invest.)
inconsistent information.’
Opportunity Came from
13 Unusual Source. Last, but by no
Anonymous Partners. If the
means least, you should be highly
10 other side claims that other par- skeptical of business opportunities your
ties are involved in the transaction clients receive from unusual channels—
but refuses to provide details or contact especially through unsolicited e-mail
information for the alleged other parties, (a.k.a., SPAM).
you should question whether the reasons
for keeping the names of the other par- RESOURCES FOR INVESTIGATING
ties confidential are legitimate. Likewise, POTENTIAL SCAMS
if the alleged other parties have their own Now that you know how to spot potential
red flags—such as if they have unverifi- scams, the next step is to investigate to
able contact information—they may be determine whether the proposed transfake entities or may be part of the scam. action actually is a scam. The following
Foreign Entities Involved. resources provide a good starting point:
11 Due to the difficulties of tracing 1. State Attorney General’s Office.
and prosecuting criminals in for- In the Commonwealth, the Virginia
eign countries, the risk of fraud is greater Attorney General provides a collection
when the other side is located in a foreign of resources about recent scams affectcountry or is using an overseas bank. If the ing Virginians, and the Attorneys General
other side claims to be in a foreign country of other states provide similar resources.
and your client does not routinely engage
in transactions in that country, you should
Continued on page 12
be particularly cautious.
Coming Soon…

VBA Journal (Fall 2012)
yy Fast track to success: The Young Lawyers Division of the VBA provides
young attorneys with a foundation for success
yy Meet the Chief Justice: We interview Hon. Cynthia D. Kinser in an
exclusive Q&A with Virginia’s first female chief justice
yy Actual Innocence: Virginia has issued writs of actual innocence based
on new evidence. But is it enough?
yy Understanding Fraudulent Transfers: Laws protect retirement
assets—and can sometimes defend creditor claims
yy Plus more…
Look for the Fall 2012 VBA Journal in the mail and online at:
http://vba.org/mag.
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…Protecting, continued from page 11
This makes a good starting place for research.
»» Virginia Attorney General, “Consumer Protection”:
www.ag.virginia.gov/Consumer%20Protection/index.html.
»» Virginia Attorney General, “Search Our Consumer Complaint
Database”: payments.vi.virginia.gov/OAG/ComplaintDB.
»» National Association of Attorneys General:
www.naag.org/current-attorneys-general.php. This website
provides contact information for all of the Attorneys General.
2. Federal Bureau of Investigation. The FBI website
provides a good overview of the range and type of scams investigated by the agency, as well as a page containing warnings
about recent scams.
»» Federal Bureau of Investigation, “Frauds from A to Z”:
www.fbi.gov/scams-safety/frauds-from-a-to-z-1.
»» Federal Bureau of Investigation, “New E-Scams and
Warnings”: www.fbi.gov/scams-safety/e-scams.
3. Other Helpful Websites.
»» Financial Fraud Enforcement Task Force:
www.stopfraud.gov.
»» Financial Literacy & Education Commission:
www.mymoney.gov/category/topics/scams/-fraud.html.
»» National Consumers League’s Fraud Center:
www.fraud.org.
»» Internet Archive, Wayback Machine: web.archive.org. This
website allows users to view archived versions of a website as it existed
in the past. It does not contain all websites (and the absence of a website
does not carry any significance), but if the company website has existed
for several years, it is more likely to be a legitimate business operation.
»» Snopes.com: www.snopes.com.
»» Internet ScamBusters: www.scambusters.org.
»» National Consumers League’s FakeCheck.org Project:
www.fakechecks.org.
CONCLUSION
The red flags discussed in this article provide a head start on
recognizing potential scams. Ultimately, the best protection
against scams is to take the time to investigate each transaction
and to use common sense and good judgment. And always keep
in mind the timeless adage, “If it seems too good to be true, it
probably is.”4
Endnotes:
1. See “Common Fraud Schemes: Nigerian Letter or ‘419’ Fraud”, Federal

VBA YLD Directory
Are you looking for other young lawyers in your
area? The member’s section of the VBA website
has a searchable directory of YLD members.
Update your profile today!
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Bureau of Investigation, www.fbi.gov/scams-safety/fraud/fraud#419.
2. See James M. McCauley, “Internet Scammers Continue to Target Lawyers and Law Firms”, “Beware of Phony Checks at Closing”,
www.vsb.org/site/news/item/internet-scammers, and Virginia LawyersWeekly, February 10, 2011, valawyersweekly.com/2011/02/10/
beware-of-phony-checks-at-closing.
3. See “Common Fraud Schemes,” Federal Bureau of Investigation,
www.fbi.gov/scams-safety/fraud/fraud, for descriptions of various types
of fraud.
4. If you or your client discover a scam, you should encourage your client
to report it to the FBI and the appropriate Attorney General’s Office.
Doing so will help protect your client and other potential victims. 

Submit Your Article to
Opening Statement
The Opening Statement Editorial Board welcomes
the submission of articles by young lawyers. Generally, articles should be 400–1,300 words and
should be on a topic of interest to young lawyers.
Articles. Substantive article topics may include:
yy New developments in the law
yy Day in the Life of… (e.g., “Day in the life of a
Circuit Court law clerk” or “Day in the life of an
assistant city attorney”)
yy Recent experience with… (or Lessons learned
from… ) (e.g., “Lessons learned from taking a
legal aid pro bono case”, “Recent experience
with arbitration”, or “Lessons learned from the
VBA Veterans Initiative”)
yy Tips/Advice (e.g., “Arguing your first jury trial”,
“Tips for drafting a compelling brief”, or “How
to handle your first client meeting”)
yy General Overview of a legal practice area (e.g.,
“Understanding partition suits” or “What every
lawyer should know about property settlement
agreements,” etc.)
We welcome articles that are written specifically
for Opening Statement, as well as articles that are
adaptations of previously published material,
such as blog posts, articles from firm newsletters,
excerpts or summaries of law review articles, etc.
Complete author guidelines are available upon
request and will be made available online at:
www.openingstatement.org.
Photos and Event Write-ups. In addition to
substantive articles, we are also interested in
receiving photos and/or write-ups from YLD
events. If you took photos at a YLD social or
other event, please pass them along to us
for possible use on the YLD website or in the
Opening Statement newsletter.
Please send your submissions or questions
to the Opening Statement Editorial Board at:
editors@openingstatement.org.
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