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EVANS B. BRASFIELD 

THE Virginia Bar Association Journal enjoys a 

well-deserved reputation for excellence, and many 
people are entitled to credit for this excellence. The 

numerous volunteer contributors are, of course, an 
essential ingredient; without their timely and thought- 
ful contributions the Journal would be a very differ- 
ent publication. Another essential ingredient is the 

splendid editorial staff: Charlie Friend, Editor, Bess 
Wendell, Associate Editor, and Vernon Geddy, III, 
Editor for Young Lawyers’ Contributions, always 
manage to produce, on schedule, a stimulating and 
informative publication. The Association is very 

much indebted to these loyal workers and contribu- 

tors. 
There is another group that has contributed greatly 

to the excellence of the Journal: the appointed mem- 
bers of the Editoral Board. This is the group that is 

principally responsible for the policy of the Journal, 
providing a continuity of supervision and leadership 
from year-to-year that is so important to an outstand- 
ing publication. I will mention the present members 

of this group in a moment, but first a word about one 
departed member. 

Edward S. Graves 

The Journal lost a great leader on June 15, when 

Edward S. Graves of Lynchburg died, and we are 

saddened greatly by his passing. Eddie was a member 

of the Editorial Board of the Journal from the date of 
its birth more than ten years ago, and he brought to 

the Board an extraordinary diversity and depth of 
talents and experience. A member of Phi Beta Kappa 

and ODK at Washington & Lee University, and of the 

Order of the Coif at Harvard Law School, his devo- 
tion to both scholarship and leadership are reflected 
in his role as visiting professor at the Washington & 

Lee School of Law for some 33 years, his co-authorship 
of "Virginia Civil Procedure," his Presidency of The 
Lynchburg Bar Association, and his extensive service 

on committees of this Association and The American 
Bar Association. He was a member of the Association 
since 1938 and a Patron every year since that class of 

membership was established in 1983. The loss of the 
genius and gentility of Eddie Graves is indeed a great 

loss, not only to the Journal, but to the Association, 

the Bar, and the Commonwealth. 
The Editorial Board remains, however, very strong. 

Its Chairman, Dave Parrish, makes a special contri- 
bution through his extensive publishing experience 
as President of The Michie Company. the other 

members are distinguished past Presidents of this 
Association, Vernon Geddy, Jr., Jack Kay and Jay 
Walker (who has been appointed to Eddie Graves’ 

unexpired term). Together they provide the leadership 
and policy direction that assure a bright future. 
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In short, the Journal remains in good shape and in 
good hands. We can look forward to a maintenance of 

its tradition of excellence. 

children have developed into a social concern of 
major proportions. The Association will now be doing 

what it can to aid_i.n._battling these problems. 

Congratulations 

The Young Lawyers Section has, over the years, 
been so consistent in winning awards in the achieve- 
ment competition sponsored by the Young Lawyers 

Division of The American Bar Association that we 
have come to expect such a distinction as an annual 
event. This year, however, the Section even improved 

its record by winning not one but two achievement 
awards: a first place in the comprehensive competi- 
tion, which considers the Section’s overall program of 
service projects, and a second place in’the single pro- 

ject competition, for the lecture series on Law Every- 

one Should Know. This is a sensational achievement, 
and our congrat.ulations are extended to the Section. 
Carol Hurt, who chaired the Award of Achievement 

Committee and prepared the applications, a.nd Grady 
Carlson, who chairs the Legal Services to the Public 
Committee that prepared and presented thh lecture 

series, together with their committees, deserve special 

commendation. Billy Hancock will tell you more 

about this in his Young Lawyers Section Chairman’s 
Report in this issue of the Journal. 

Commission on the Needs of Children 

Upon the recommendation of the Public Service 

Committee, chaired by Tom Brown, the Executive 
Committee has approved the establishment of the 
Virginia Bar Association Commission on the Needs 

of Children. This will be an interdisciplinary group 
that will address the special needs of children in Vir- 

ginia, emphasizing the education of lawyers, judges, 
doctors and the general public on this subject and will 
consider and sponsor such improvements in the law 

relating to children as may be appropriate. Its 
members will include six practicing members of the 
Association (three from the Young Lawyers Section), 
a professor of law, a professor of pediatrics, a child 
psychologist or psychiatrist, and representatives of 
the Virginia Pediatric Society, the Virginia Division 

for Children, the Bureau of Child Welfare Services of 
the Virginia Department of Social Services, the Vir- 

ginia Juvenile Judges Association, the Virginia Par- 

ents and Teachers Association, and the Virginia 
Chapter of the Society for the Prevention of Child 

Abuse. 

It is clear from what we read and heard that child 
abuse, child neglect and other problems involving 

Service to Members 

As you know, the Association has, in recent years, 

emphasized service to the public (through improve- 

ments in the law and otherwise), and the Commission 
on the Needs of Children is just one more example of 

how our resources can be mobilized for such service. 
These public service activities have tended to over- 
shadow the services that the Association provides for 
its members, through the Journal, programs at meet- 

ings and otherwise. We believe that there are oppor- 

tunities to expand service to members, and your 
President-elect, Ed Walton, is investigating the possi- 
bility of initiating new programs for members next 

year. 
It would be very helpful to Ed and to the Executive 

Committee if the members would let us know how 
they believe the Association could be of greater ser- 
vice to them: what would you like to see the Associa- 

tion do for you that is not presently being done? 

Please let us have your suggestions. A pre-addressed 
card is enclosed to aid you in doing so. 

Association Meetings 

The summer meeting at the Greenbrier was great 

fun. A musical fantasy called "Founding Father Fol- 
lies, or Life, Liberty and the Pursuit of Employment" 
was presented in lieu of a banquet speaker, and it was 
enthusiastically received. Written and directed by 
Dean Pope (who also manned the keyboard), and per- 
formed by members of the Association, it hilariously 
depicted a reincarnated Thomas Jefferson seeking to 
find a job practicing law in the legal world of 1985. 
Dean and the cast did a magnificent job, and those 
who attended the meeting will not soon forget this 
year’s banquet entertainment. 

Another highlight of the meeting was the guberna- 
torial debate on Saturday morning, in which candi- 
dates Baliles and Durrette skillfully responded to 
questions by moderator Jim Latimer and four former 
presidents of the Association: Sloan Kuykendall, 
Vernon Geddy, Jack Kay and Jay Walker. A record 
audience was present for this first such debate to be 

presented by the Association, and numerous repre- 

sentatives of the news media were there as well. 
The program also included an excellent panel on 

lawyer malpractice, presented by the Meetings Com- 

(continued on page 8) 
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THOMAS E. SPAHN 

Bauer v. Brown: 
The Reporters’ Privilege Comes of Age 

in Virginia 

A recent Opinion issued by the Honorable Jackson L. 

Kiser of the Western District of Virginia analyzed the 
privilege protecting from disclosure information gath- 
ered by news reporters. Bauer v. Brown, 11 Med.L.Rptr. 
2168 (W.D.Va. 1985). Judge Kiser’s approach differs 
markedly from an earlier decision by the Honorable 

Robert R. Merhige of the Eastern District of Virginia 

and represents a broadening of the privilege in Virgi- 

nia. 

I. The Birth of the Reporters" Privilege 

As it was applied to reporters, the First Amendment 
traditionally involved the freedom to print without 
fear of prior restraints. Eventually, the protection 
expanded to decrease the risk of later civil liability.~ 

Still later, the First Amendment was applied to 
inhibit--at least in the short run--the publication of 
information. The law developed a privilege that im- 
munized reporters from the reach of discovery other- 
wise applicable in criminal and civil litigation. This 
doctrine became known as the reporters’ privilege. It 
arose from the theory that concealing the reporter’s 
information would serve to increase the efficiency of 

his data-gathering, thus enlarging--in the long run-- 
the news available to the public. 

The development of the reporters’ privilege mirrors 
its equivocal birth. In Branzburg v. Hayes, 408 U.S. 

665 (1972), the Supreme Court appeared to recognize 
the reporters’ privilege as arising from the First 
Amendment. But--like many other First Amendment 

pronouncements from the Supreme Court--Branzburg 

was a fractured decision that did little to define the 
contours of the privilege. Despite arguably recogniz- 

ing the existence of the reporters’ privilege, the 
Supreme Court in Branzburg found that it was out- 

weighed in that particular case by the government’s 
interest in investigating crimes. Reflecting its begin- 

ning in a decision that refused to-apply it, the repor- 
ters’ privilege has evolved slowly. 

The privilege has never been absolute--it protects 
reporters from discovery only if two conditions are 
met: (1) the information is not reasonably available 
elsewhere; and (2) it is "critical" to the discovering 

party’s case, While the precise articulation of these 

tests has not been unanimous,2 the important debate 
has been over the reach of the qualified privilege, not 
its application. 

II. The Reporters" Privilege in Virginia 

The reporters’ privilege quickly took root in Virgin- 
ia. Although the General Assembly has never passed 
a "shield law" similar to that adopted in other states, 
the judiciary immediately took an expansive view of 
the privilege.3 Shortly after Branzburg was decided, 

the Virginia Supreme Court addressed the privilege in 

Brown v. Commonwealth, 214: Va. 755, 204 S.E.2d 

429, cert~ denied, 419 U.S. 966 (1974). 
In Brown, a convicted murderer argued on appeal 

that the" trial court erred in refusing to require a 

newspaper reporter to:reveal the source of a published 
account of the murder. The Supreme Court affirmed 

th~ conviction, citing the Branzburg case decided two 

years earlier. It found that the First Amendment priv- 
ilege "should yield only when the defendant’s need is 

essential to a fair trial" (at 431). For instance, the 
privilege would yield if the defendant were unable to 
obtain the confidential information from any other 

source, and if the information were "material" to 
proof of the crime or defense, reduction in the classifi- 
cation of the crime or mitigation of the penalty. In 
Brown, the Supreme Court found that the confiden- 

tial information would merely impeach the main 
prosecution witness. The court held that this use was 
"collateral" and not sufficient to overcome the privi- 
lege. 

Given the gravity of the offense involved, and th~ 

potentially dramatic effect of an assault on the credi- 
bility of the main prosecution witness, the decision in 



Brown is somewhat surprising. Even today, over a 
decade later, it would not be shocking for a federal 
court to rule differently in a similar situation. Fortu- 

nately for the First Amendment in Virginia, our 

Supreme Court apparently likes murderers even less 
than it likes reporters. 

III. Gilbert v. Allied 

Before Bauer v. Brown, the only published Virginia 
District Court case4 addressing the reporters’ privi- 
lege was Gilbert v. Allied Chemical Corp., 411 F. 
Supp. 505 (E.D. Va. 1976). In Gilbert, defendant Allied 
sought from radio and television stations all docu- 

ments relating to actual or contemplated broadcast 
stories concerning the chemical compound Kepone. 
The stations agreed to produce the transcripts of 
actual broadcasts, but not their unpublished files or 

records. 
Judge Merhige began his analysis with the stand- 

ard two-part approach to the reporters’ privilege. He 
found that under the First Amendment a reporter is 
qualifiedly privileged from disclosing his confidential 
source and that the privilege 

may be abrogated only by a showing on the 
part of the moving party that his only prac- 
tical access to crucial information necessary 
for the development of the case is through 
the newsman’s sources. 

(at 510). Judge Merhige found that Allied had satis- 
fied neither requirement.~, 

Judge Merhige then turned to the stations’ noncon- 

fidential but unpublished files. These included clip- 
pings from other media sources, out-takes, drafts and 
reporters’ notes from nonconfidential sources. The 
stations argued that disclosure of these documents 
would be burdensome, amount to a deprivation of 
property without due process and disclose the repor- 

ters’ "slant on a story" (thus possibly revealing a con- 
fidential source). Judge Merhige rejected the first 

objection and found that protective orders could 
satisfy the second worry (by minimizing or eliminat- 

ing public exposure of the materials). As for the third 
objection, Judge Merhige found that 

there is, in the Court’s view, no basis in the 
First Amendment for a privilege relating to 
a reporter’s or editorialist’s slant on a news 
story or editorial. Only if material requested 
directly leads to the disclosure of confidences 
does the privilege attach. Vague allegations 
of potential indication of confidential sources 
will not suffice. 

(at 511). Based on this holding, Judge Merhige order- 
ed the subpoenaed documents to be produced to 
Allied’s attorneys. His order sealed the documents 

Thomas E. Spahn is a partner in the Rich- 

mond office of McGuire, Woods & Battle. He 
received his B.A. degree from Yale University 
and his J.D. degree from Yale Law School. 

and prohibited any further revelation of the informa- 

tion. 
Gilbert followed the traditional reporters’ privilege 

analysis--with one glaring exception. Judge Mer- 

hige’s refusal to extend the privilege to nonconfiden- 
tial matters and unpublished documents represented 
a severe restriction upon the privilege. 

IV. Developments Since Gilbert 

Even before Judge Merhige declined to extend the 
privilege to nonconfidential materials, other courts 
had begun to reach the opposite conclusion. The year 

before Judge Merhige issued his opinion in Gilbert, a 

Florida District Court refused to order the production 

of a newspaper reporter’s files about a named source. 

The plaintiff contends, however, that no 
confidential source is involved in this case 
since the newspaper article itself quotes 
defendant Fields as the source of the state- 
ments made about plaintiff Loadholtz and 
the prior suit against Loadholtz giving rise 
to plaintiffs cause of action. This distinction 
is utterly irrelevant to the ’chilling effect’ 
that the enforcement of these subpoenas 
would have on the flow of information to the 



pr.ess and to the public. The compelled pro- 
duction of a reporter’s resource materials is 
equally as invidious as the compelled disclo- 
sure of his confidential informants. 

Loadholtz v. Fields, 389 F. Supp. 1299, 1302-03 (M.D. 
Fla. 1975). It is this view of the privilege--not Judge 

Merhige’s--that carried the day. Federal Circuits and 

District7 Courts, as well as numerous state courts,8 
have applied the qualified privilege to a reporter’s 

files about even nonconfidential information. The 
reason for this rule is obvious. 

To compel the production of a reporter’s 
resource materials such as his personal 
notes can no doubt constitute a significant 
intrusion into and, certainly, a chilling effect 
upon the news gathering and editorial pro- 
cesses. 

Maughan v. NL Industries, 524 F. Supp. 93, 95 
(D.D.C. 1981) (quashing subpoena for the production 
of reporter’s notes). 

Thus, Judge Merhige’s holding in Gilbert quickly 
and dramatically became a distinct minority position. 
The vast majority of courts addressing the issue since 

1976 have applied the qualified privilege to all of the 

reporters’ information--relating to both confidential 

and nonconfidential sources. 

V. Bauer v. Brown 

The case of Bauer v. Brown presented several fas- 

cinating issues arising from the application of the 

reporters’ privilege. 
Plaintiff Wayne A. Bauer was (until June 1982) an 

industrial arts and mechanical drawing teacher at a. 
Campbell County, Virginia middle school. Bauer 
claimed that some of his fellow teachers conspired 
with school guidance counselors, officials of the 

Campbell County Department of Social Services and 
others to stigmatize him and cause his dismissal. One 
of the key elements of the alleged conspiracy, which 

supposedly began in 1979, involved relaying students’ 
complaints to the Dep/~rtment of Social Services. 

Although the Department’s procedures and the results 
of its investigations are meant to be confidential, the 

media learned of the results. A radio station and 
newspaper carried stories describing the Department 
of Social Services’ actions, but not naming their con- 

fidential source or sources. 

Bauer filed an action against the members of the 
alleged conspiracy. He did not sue the reporters, the 

newspaper or the radio station, but issued subpoenae 
covering all of their records related to the news 
reports about him. He also sought to depose the repor- 
ters. The media moved to quash-~l~e subpoenae and 

the issues were joined. 
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A. Issues Raised in Bauer v. Brown 

Judge Kiser faced two important issues in Bauer v. 

Brown. First, Bauer argued that only the identity of 
the confidential source was protected from disclosure 

(citing Judge Merhige’s Opinion in Gilbert)2 The 
media urged Judge Kiser to apply a broader view of 
the privilege. Second, Bauer contended that the repor- 
ters must attend the deposition and object on a 

question-by-question basis. The reporters sought to 
quash the entire deposition. 

B. Judge Kiser’s Decision 

After finding that the reporters’ privilege arises 
from the First Amendment,~0 Judge Kider quickly 

turned to the most important issue--the scope of the 
qualified privilege. 

Judge Kiser acknowledged the restrictive view 
expressed by Judge Merhige in Gilbert, as well as the 
more expansive view adopted by other courts. He 

steered a middle course. 

I view the privilege as broader than that 
stated in Gilbert, extending to protect the 
mental processes of reporters and the editor- 
ial staff. But I disagree with the [courts] who 
feel that a qualified privilege automatically 
extends to all aspects and notes of a repor- 
ter’s investigation. The purpose of the privi- 
lege is to protect the integrity of the news- 
gathering process, not to make reporters 
immune from discovery by civil litigants. I 
draw a distinction between the recording of 
non-confidential information, and the repor- 
ter’s evaluation of that information. What a 
reporter was told, assuming there is no con- 
cern with confidentiality, is not protected. 
But whether the reporter believed that infor- 
mation, how he used that information to 
investigate and develop his story, his judg- 
ment as to newsworthiness, and the reasons 
why particular information was or was not 
published--these are all examples of the 
reporter’s mental processes that are pro- 
tected by the work product aspect of the priv- 
ilege. 

11 Med.L.Rptr. at 2171. Judge Kiser’s approach is a 

well-reasoned and workable solution. 
Judge Kiser then established a procedure for apply- 

ing the qualified privilege. He rejected the reporters’ 

suggestion that the privilege should be analyzed 
without question-by-question objections. Judge Kiser 

ordered the reporters to (1) produce in camera the doc- 
uments not claimed to be privileged and (2) undergo 

depositions. He insisted that the reporters "make a 
minimal prima facie showing that responding to par- 
ticular testimonial questions or producing particular 

documents will impinge on First Amendment inter- 



ests." The burden would then shift to Bauer to show 
Why the information was not privileged or why the 

privilege was overcome. Judge Kiser cautioned that 
"[t]he burden imposed upon [Bauer] is not an easy 
one." According to Judge Kiser, "there must be a clear 
and specific showing that the information is highly 
material and relevant, necessary or critical to the 

maintenance of the claim, and not obtainable from 
other available sources before disclosure will be 

ordered," at 2172. 
Judge Kiser concluded his opinion with a discus- 

sion of the job awaiting him once the depositions were 
concluded. For instance, he implied that he would 

insist that the reporters answer "simple questions as 

to matters apparent on the face of the article" or the 

date of conversations with sources identified in the 
stories, but might hold differently if the information 
Bauer sought was "simply cumulative" or "useful 

only for impeachment purposes.". Id. 

C. Analysis of Judge Kiser’s Opinion 

1. Scope of the Privilege 

The most significant portion of Judge Kiser’s opin- 

ion in Bauer v. Brown was that endorsing a broad 
view of the privilege. Although he did not adopt the 

most expansive view, his analogy to the work-product 
doctrine clearly rejected Judge Merhige’s limited 

approach and will be helpful in applying the qualified 
privilege. 

2. Need for the Depositions 

Although the traditional two-prong test lists the 
unavailability of the evidence first and the discover- 

ing party’s need for the evidence second, it seems 

more appropriate to analyzg the issues in the reverse 

order. 
If a court can determine as a threshold matter that 

information sought by the moving party is not at the 

"heart" of his case, there is little reason for the matter 
to proceed any further. It makes no sense for the court 

to consider whether the moving party would be able 

to obtain the information elsewhere if the information 
he seeks will never be available to him from the repor- 

ters because it is not at the "heart" of his case. 
Reversing the two-prong test in Bauer v. Brown 

might well have been dispositive. It is difficult to 
imagine how the information sought by Bauer could 
have been at the "heart" of his case. If Judge Kiser 

had addressed this issue first, and agreed with the 
media, it is unlikely that he would have permitted the 
depositions to proceed. 

3. Procedures 
In an attempt to facilitate the depositions, Judge 

Kiser ordered that they be conducted before a Magis- 

trate. However, the Magistrate’s rulings were subject 

to Judge Kiser’s final approval or disapproval. 
Judge Kiser’s use of a Magistrate to supervise the 

depositions, white-attractive on first impression, 
seems to be an unnecessary step. Had the depositions 

proceeded, the reporters would have asserted the priv- 

ilege when necessary. The Magistrate might have 
found the invocation of the privilege inappropriate, 
but the reporters would have continued their refusal 

to answer pending an appeal to Judge Kiser. Thus, 
the presence of the Magistrate would not have 
resolved any of the privilege issues. These would all 
have eventually found their way back to Judge Kiser. 

VI. Conclusion 

Bauer v. Brown was settled on the eve of the sched- 

uled media depositions. There was. thus no opportuni- 
ty to test Judge Kiser’s procedures and analyze his 
approach to the issues on a practical rather than an 

abstract level. 
Still, Judge Kiser’s opinion brought Virginia abreast 

of the other states in this area of the law. His expan- 
sive view of the reporters’ privilege is good news to 
more than reporters--it should help assure continued 
public access to important information in the posses- 
sion of sources otherwise reticent to risk publicity by 
sharing their information with the media. 

FOOTNOTES 

1. See, e.g. Time, Inc. v. Pape, 401 U.S. 279 (1971). 

2. For example, some courts have divided the first require- 

ment into two parts. In United States v. Criden, 633 F. 2d 346, 

358-59 (3d Cir. 1980), cert. denied, 449 U.S. 1113 (1981), for 
instance, the court stated that overcoming the privilege requires 
the moving party to demonstrate "that he has made an effort to 

obtain the [critical] information from other sources" and "that. 
the only access to the information sought is through the jour- 

nalist and her source." While these technically are different 

standards, as a practical matter the moving party’s unsuccess- 

ful efforts merely demonstrate that the information is unavail- 

able from other sources. If the moving party can make such a 

showing without wasting time in an unsuccessful attempt, it 

would be ridiculous to make him expend his efforts in vain. 

3. One might have expected it to be first applied in federal 

court. Normally, the federal courts have led the way in applying 

First Amendment principles, followed more or less reluctantly 

by state courts. In the cases of the reporters’ privilege, the 

reverse phenomena occurred. 
4. The only pertinent Fourt Circuit case, United States v. 

Steelhammer, 561 F.2d 539 (4th Cir. 1977), is not particularly 

relevant to the normal situation. In Steelhammer, the reporter 

was an eyewitness to the events at issue (occurring at a union 

rally). Under any articulation of the privilege, a reporter who is 

an eyewitness would have a difficult time arguing that the First 

Amendment protects his information. 

5. Unfortunately, Allied’s arguments in favor of disclosure 

were not particularly strong. First, Allied argued that it needed 

the material in support of a motion for a change of venue on the 
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grounds of pre-trial publicity. This position is rebuttable on its 

face--unpublished documents could hardly amount to prejudi- 

cial publicity. Allied’s second argument (at least as character- 

ized by Judge Merhige) was hopelessly vague--that the request- 

ed information "may be helpful in organizing and preparing the 

case" (at 508). Perhaps Judge Merhige’s opinion resulted at 

least in part from Allied’s indistinct "need" for the material. 

6. United States v. Cuthbertson, 630 F.2d 139, 147 (3d Cir. 

1980), cert. denied sub nora., 449 U.S. 1126 (1981). See also Uni- 

ted States v. Burke, 700 F.2d 70, 76 (2d Cir.), cert. denied, 464 
U.S. 816, 78 LEd. 2d 85 (1983) (quashing subpoena in criminal 

case directing reporter to produce "every document and tape" 

relating to an article about an identified source). 

7. Continental Cablevision, Inc. v. Storer Broadcasting Co., 

583 F. Supp. 427, 434 (E.D. Mo. 1984); United States v. Blanton, 

534 F. Supp. 295, 297 (S.D. Fla. 1982); In re IBP Litig, 7 

Med.L.Rptr. 2127, 2128 (N.D. Iowa 1981); In re Consumers 

Union of United States, Inc., 495 F. Supp. 582, 586 (S.D.N.Y. 

1980); Altemose Constr. Co. v. Building and Constr. Trades 

Council, 443 F. Supp. 489, 491 (E.D. Pa. 1977). Accord Maurice v. 

NLRB, 7 Med.L.Rptr. 2221, 2222 (S.D.W.Va. 1981) (protecting 

reporter’s files regarding an interview with an identified 

source). 
Other courts have impliedly found that reporters’ documents 

relating to nonconfidential sources are protected by quashing 

subpoenae directed to the reporters’ entire files without requir- 

ing separation of confidential from nonconfidential documents. 

See, e.g., Millicom v. Giallanza, 10 Med.L.Rptr. 1591, 1592 

(S.D.N.Y. 1984). 
8. North Carolina v. Hagaman, 9 Med.L.Rptr. 2525, 2526-27 

(N.C. 1983); Shiner v. Florida Transportation Department~ 9 
Med.L.Rptr. 1672 (Fla. 1983) (barring production of pictures of 

an autombile accident); Wilkins v. Kalla, 9 Med.L.Rptr. 1334, 

1334 (N.Y. 1983); Chappell v. Brunswick Board of Education, 9 

Med.L.Rptr. 1753, 1754 (N.C. 1983) (quashing the subpoena). 

As with federal courts, state courts have also impliedly found 

that even nonconfidential information is protected by quashing 

subpoenae without requiring the separation of confidential 
from nonconfidential materials~ See, eg., Nebel v. Mapco Petro- 

leum, 10 Med.L.Rptr. 1871 (Alaska 1984); U.S. Ins. Group v. 

Doles, 10 Med.L.Rptr. 1038 (Fla. Duval County Ct. 1983); North 

Carolina v, Rogers, 9 Med.L.Rptr. 1254 (N.C. 1983); Statewide 

Collection v. Anderson, 9 Med.L.Rptr. 1056 (Fla. Duval County 

Ct. 1982). Even documents related to an interview with a known 
source have been protected by the privilege. See, e.g., New York 

v. Bova, 118 Misc.2d 14, 460 N.Y.S.2d 230 (1983). 
9. Bauer emphasized the "identity" of the confidential source 

as being the primary issue. He argued that since many possible 

sources are identified in the news stories, the total substance of 
their communications with the reporters was discoverable. The 

reporters rejected this argument, asserting that the information 

protected as confidential was either the source of the informa- 

tion or its contents--or both. As Judge Merhige recognized in 
Gilbert v. Allied Chemical Corp., 411 F. Supp. 505 (E.D. Va. 

1976): 

[I]t is often necessary for reporters to make assurances 

either not to identify the source of the information 

broadcast or published, or to broadcast or publish only 

part of the information obtaindd, or both. 

(at 508; emphasis supplied). 

A number of courts have applied the privilege to this type of 

arrangement. In Gulliver’s Periodicals, Ltd. v. Chas. Levy Cir- 

culating Co., 455 F.Supp. 1197 (N.D. Ill. 1978), for instance, the 

court quashed a subpoena and prohibited the deposition of a 

reporter. As the court stated: 

IT]he mere fact that the source of an article is known is 
irrelevant to the disposition of a claim that the underly- 

ing materials need not be produced. 

(at 1203). Under the approach adopted by the court, the news 

source 

should be studied to ascertain if the material sought to 

be adduced was proffered on the assurance that either 

the source or the material itself would not later be 

revealed. 

(at 1204; emphasis supplied). The reporters argued that these 

cases should control Judge Kiser’s decision. 

10. He noted that the case law did not distinguish between 

the constitutional and common-law privileges. 
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mittee of the Young Lawyers Section, chaired by Lex 
Eley. 

The Annual Meeting of the Association will be held 

in Williamsburg on January 10-11, 1986. As usual, 
you can count on an outstanding program as well as a 
large number of working meetings of committees. We 
are particularly pleased to have, as our banquet 

speaker, the Honorable Robert H. Bork, Judge of the 
United States Court of Appeals for the District of 

Columbia Circuit. As many of you know, Judge Bork 
was appointed to the bench after a distinguished 
career in private practice and as professor of law, 

Solicitor General and Acting Attorney General, and 

he enjoys the reputation of being a fascinating 
speaker. 

Mark your calendars now, and plan to be with us in 

Williamsburg. 



STUART W. BLAIN 

RICHARD A. REPP 

Virginia’s New Stock Corporation Act: 
A Farewell To Forms 

THE end of 1985 will mark the end of life for an old 
acquaintance of Virginia attorneys. At midnight on 
December 31 that body of statutory law known as the 
Virginia Stock Corporation Act is destined to die, as 
are some other provisions of present Titles 12 and 
13.1, and in its place there will become effective a new 

body of law by the same name that will take up resi- 
dence in a new Chapter 9, which encompasses Virgin- 
ia Code sections 13.1-601 through 13.1-780, with sec- 
tions 13.1-781 through 800 already reserved for its 
almost inevitable future expansion. 

But sad as this passing may be, its young successor 
possesses a certain ebullient quality that befits the 
season. Based largely on the Revised Model Business 
Corporation Act that was adopted by an ABA com- 

mittee in 1984, the Act (as the newcomer will be called 
in this article) is not nearly as hidebound as its prede- 
cessor, and affords the imaginative practitioner con- 
siderably more latitude in which to be creative. At the 
same time, however, it takes the bull by the horns and 
puts in black and white many heretofore grey areas of 

corporate law by adhering rigidly to the doctrine of 

"when in doubt, defin!!" 
Having thus briefly summarized the character of 

the Act, this article will attempt to identify certain of 

its features of which the practitioner would be well- 

advised to take note. References herein to "the Com- 
mission" mean the State Corporation Commission. 

To begin, the Act is not "grandfathered" and is 
fully applicable to existing corporations as well as to 
corporations formed on or after January 1, 1986. 

Thus, in addition to being cognizant of its provisions 
with respect to corporations formed on or after Janu- 
ary 1, it may be desirable or, indeed, necessary to 
review the structure of extant corporations with an 

eye toward its ramifications. A very useful guide to 
interpreting much of the Act is the Revised Model 

Business Corporation Act published by Law & Busi- 

ness Inc./Harcourt Brace Jovanovich (1985). 
For a taste of the Act’s penchant for definitions, 

consider the fact that it defines at the outset more 
than twenty-five terms, yet in so doing it deletes such 

time-honored concepts as "treasury shares," "stated 

capital," "surplus," "earned surplus," "capital sur- 
plus," and "insolvent." In addition, the Act elimi- 
nates the concept of par value, and since one function 

of par value has been to serve as the basis for deter- 
mining a corporation’s charter and annual registra- 

tion and franchise fees and taxes, elimination of this 
concept necessitated amendments to Title 58. 58.1. 

Thus, after January 1, 1986, these fees and taxes will 

be based solely on the number of a corporation’s 

authorized shares, which is defined as "shares of all 
classes a domestic or foreign corporation is autho- 

rized to issue.’’~ 
A glimpse at just the Act’s provisions governing the 

incorporation process provides sufficient reason to 

slip a fresh disk into the word processor. First, note 

that initial directors need not be named in the articles 
of incorporation, but no director, initial or otherwise, 
may be named or elected as a director without his or 

her prior consent.2 Consistent with this either the 
incorporators or the directors may adopt the initial 
bylaws and otherwise organize the corporation. 

The Act goes on to say that the articles may provide 

for a certificate that will not become effective until a 
specified date, in which event it shall become effective 

at "the earlier of the time and date so specified or 
11:59 p.m. on the fifteenth day after the date on which 
the certificate is issued by the Commission.’’3 And if 

hindsight proves better than foresight articles of cor- 
rection may be filed within nine days after the effec- 

tive date of the certificate to which the corrected arti- 
cles relate, and they will be effective as of the effective 

date of the articles which they correct, except for per- 
sons who rely on the uncorrected articles, in which 
case the articles are effective "upon the issuance of 

the certificate of correction.’’4 
Articles of incorporation need include only the folo 

lowing: (1) the corporate name; (2) the number of 

authorized shares; (3) the number of authorized 
shares of, and a distinguishing designation for, dif- 
ferent classes of shares, if any; (4) the address of the 
initial registered office; and (5) the name of the initial 

9 
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registered agent. Furthermore, the Act provides that 
the registered agent can be a professional corporation 
whose business office is the same as the registered 

office, and that a corporation may serve as an incor- 
porator. The incorporators may hold the organiza- 

tional meeting, or sign a consent in lieu thereof, if 

initial directors are not named in the articles of incor- 
poration. 

A propos to the foregoing, note that the Act imposes 
joint and several liability on "persons purporting to 
act as or on behalf of a corporation, knowing there 
was no incorporation."~ An exception is made, how- 
ever, for damages caused to a person who knew that 
the corporation did not exist. 

New under the act is the test for determining 
whether a name is available for a new corporation. 
While current law provides that a corporation’s name 

shall not be the same as, or confusingly similar to, the 
name of another corporation, the Act requires that a 
corporate name be "distinguishable upon the records 
of the Commission.’’(~ Mechanisms are provided, 

however, by which name conflicts may be resolved. 

10 

Also new is the concept that failure to enumerate 
certain provisions in the articles of incorporation 

results in other provisions becoming part of the arti- 
cles by operation of law. The deceptively simple 

requirements for articles of incorporation may become 
a trap for the unwary unless the drafter is aware, for 
example, that directors, officers, employees and agents 
of a corporation are entitled to mandatory indemnifi- 
cation under the Act unless limited by the corpora- 
tion’s articles of incorporation. Other matters that 

may be important to the corporation’s future opera- 
tion, such as establishing quorum requirements for 
certain actions and limiting dissenting shareholders’ 
rights, also must be set forth in the articles of incorpo- 

ration in order to be effective. But more about that 
anon. 

Under the Act, a corporation is deemed to have the 

purpose of engaging in any lawful business unless a 
more limited purpose is, or is required to be, set forth 
in the articles of incorporation. Likewise, unless 

stated otherwise in the articles of incorporation, 
"every corporation has perpetual duration and suc- 
cession in its corporate name and has the same pow- 

ers as an individual to do all things necessary or con- 
venient to carry out its business and affairs.’’7 
Corporations are allowed to make payments or dona- 

tions which would serve to further the business or 
affairs of the corporation, and to lend money whether 

or not it is for one of its corporate purposes.~ 

If the articles set forth more than one class of auth- 
orized shares, then the articles also must prescribe the 

difference between each class, including the limita- 
tions and relative rights of that particular class, 

before any shares of that class of stock can be issued. 

The articles also must authorize at least one class of 
shares that has unlimited voting rights, and at least 

one class of shares, the holders of which are entitled 
to ~ceive the net assets of the corporation if the cor- 

poration is dissolved, but these classes may be the 

same. 

Fractional shares are allowed, and the issuance of 
such shares is not limited to open-end investment 

trusts as under current law. Furthermore, the signifi- 
cance of scrip to evidence fractional shares is in- 
creased because the holder of the scrip now can exer- 

cise the rights of a shareholder, including the right to 
vote. But all rights of a scrip holder must be set forth 
in the scrip. 

A significant addition to Virginia law is the express 
authorization of certain means for restricting the 
transfer of shares and securities. Articles of incorpo- 
ration, bylaws, an agreement among the shareholders 
or an agreement between the corporation and the 

shareholders may impose restrictions on the transfer 



or registration of transfer of shares of the corporation. 

Such restrictions are valid and enforceable against 
the holder as well as against a transferee of the holder 
if the following conditions are met: (i) the restriction is 
authorized by the Act and (ii) the restriction is noted 
conspicuously on the front or back of the certificate or 

is contained in the information statement provided to 

shareholders who do not receive a certificate. In this 
connection it should be pointed out that the Act auth- 

orizes the issuance of shares without certificates 
unless otherwise provided in the articles of incorpora- 
tion or the bylaws2 

Restrictions on the transfer or registration of 
transfer of shares may be helpful to maintain the sta- 
tus of a corporation when it is dependent on the 
number or identity of its shareholders, in order to pre- 
serve tax exemptions, or for any other reasonable 

purpose. Use of the traditional "buy-sell" agreement, 
of course, is not thereby precluded. 

Except as provided otherwise in the the articles of 

incorporation, shares that are subject to preemptive 
rights but that have not been acquired by share- 
holders may, for a period of one year after being 
offered to the shareholders, be issued to any other 
person as long as the consideration set by the board 

of directors is not lower than the consideration which 
would have been paid by the shareholders if they had 
exercised their preemptive rights. But an offer that is 

lower than the offer made to the shareholders, or that 
is made after the expiration of the one-year period, 
will again be subject to the preemptive rights of the 

shareholders. Convertible securities constitute shares 
under the Act and are subject to these preemptive 
rights provisions. 

Those attorneys who serve as registered agents will 

derive comfort from the Act’s declaration that the 
agent’s "sole duty" is "to forward to the corporation 
at its last known address any notice that is served on 
the registered agent.’’I° 

The operations of corporations, and their relation- 
ship to their shareholders, officers and directors, also 
have been impacted by the Act. 

Condensed into one section are all rules concerning 
distributions to shareholders, including dividends, re- 
demptions and acquisitions of a corporation’s shares. 
Rather than the insolvency standard imposed under 

current law, the Act states that no distribution can be 
made if, as a consequence, the corporation, "would 
not be able to pay its debts as they become due in the 

usual course of business," or, the total assets of the 
corporation would be less than the sum of total liabili- 

ties plus, unless the articles of incorporation permit 
otherwise, the amount necessary "to satisfy the prefe- 
rential rights upon dissolution of shareholders whose 
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preferential rights are superior to those receiving the 

distribution."11 

Shareholder action is subject to a new set of rules. 

Whereas current law allows holders of at least 10% of 
the shares entitled to vote at the meeting to call a 

special meeting, the Act increases this percentage to 
20% for corporations having no more than 35 share- 
holders of record, and the articles of incorporation 

may provide for a higher or lower percentage of votes 
required to call a special meeting. Furthermore, in 
order to have the meeting, the requisite number of 
shareholders must sign, date and deliver to the secre- 

tary written demands which set forth the purpose or 
purposes for the special meeting. The requirement of 
an annual shareholder meeting is retained, but fail- 

ure to hold it at the time fixed therefor does not affect 
the validity of any corporate action. 

Another new provision is that unless it is set forth 

in another section of the Code, the record date for 
determining those shareholders entitled to demand a 

11 



special meeting will be the date that the first share- 
holder signs the written demand.12 

Shareholders may still act without a meeting 
through the use of unanimous written consents, and 

by so doing may obviate the necessity of action by the 

board of directors.13 Such action is effective when all 
consents are in the possession of the corporation, and 

to withdraw his ~or her consent, a shareholder must 
deliver written notice of withdrawal prior to that time. 
Actions taken pursuant to this procedure are effective 
on the dates specified therefor, provided that the con- 
sent states the date upon which each shareholder 

executed it. 
Notice of shareholder’s meetings now may be given 

up to 60 days (instead of the current 50 days) before 

the meeting date. The record date for the meeting 
shall be "the close of business on the day before the 

effective date of the notice to shareholders," unless 
the record date is determined by a court, the bylaws or 

the board of directors.14 And whereas the statute now 
provides that a shareholder shall be deemed to have 

had timely and proper notice of the meeting unless he 

attends with the express purpose of objecting to the 

transaction of any business because the meeti.ng is 
not lawfully called or convened, the Act is more 
stringent. Attendance at a meeting is deemed by the 

Act to constitute a waiver to the lack of notice or 
defective notice "unless the shareholder at the begin- 
ning of the meeting objects to holding the meeting or 

transacting business at the meeting," and with 
respect to particular matters brought up at the meet- 
ing not within the purpose for which the meeting was 
called pursuant to the notice, the shareholder also 

must object when the matter is presented.15 
The voting entitlement of shares is spelled out in a 

single statute. ~ The Act contains a number of varia- 
tions from current law on this topic, but the most no- 
table is the ability of a corporation to restrict in its 

articles of incorporation the right of one share to at 
least one vote. And shareholders do not have the right 

to cumulate their votes for directors unless the articles 
of incorporation expressly provide for that right, and 
even if provided, the shareholder must give at least 48 

hours advance notice of its exercise. 
Under current law, the articles of incorporation 

may provide for a greater or lesser quorum than 
required by the statute,17 but in no circumstances can 
a quorum consist of less than one-third of the shares 
entitled to vote. While the Act does not expressly pro- 

vide for a lesser quorum, it does provide that a quo- 
rum will consist of the majority of the votes which.are 
entitled to be cast "unless the articles of in’corporation 

or this chapter provides otherwis-g.-..,,18 

Article 9 of the Act sets forth its provisions regard- 
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ing officers and directors. 
The office of treasurer has been deemed expenda- 

ble, and only a president and a secretary now are 
required. The same person may simultaneously hold 
more than one office without regard to the number of 

shareholders, and a duly appointed officer may 
appoint or discharge other officers or assistant offic- 
ers, if authorized by the bylaws or by the board of 
directors. Officer duties may be prescribed in a va- 

riety of ways,19 the Act having limited its edicts on 
the topic to a requirement that "the secretary shall 

have the responsibility for preparing and maintain- 
ing custody of minutes of the directors’ and share- 

holders’ meetings and for authenticating records of 
the corporation.’’20 

A corporation’s board of directors "shall consist of 
one or more individuals, with the number specffied in 
or fixed in accordance with the bylaws, or if not speci- 

fied in or fixed in accordance with the bylaws, with 
the number specified in or fixed in accordance with 

the articles of incorporation.’’21 Although the concept 

of a variable range for the size of the board of direc- 
tors is retained, the Act also provides that the share- 

holders may adopt a bylaw fixing the number of 
directors, and may provide that such a bylaw may not 
be amended by the board of directors! And after 

shares are issued, only the shareholders may change 
the variable range, or change from a range to a fixed 

number of directors, or vice versa. 
If the bylaws state a fixed number of directors (and 

if the bylaws can be amended by the board of direc- 

tors), then the board may amend the bylaws to 
increase~ or decrease by no more than 30 percent the 
number of directors who were last elected. Only the 

shareholders can increase or decrease the number of 
the board of directors by more than 30 percent.22 The 
term of a director elected to fill a vacancy terminates 

at the next shareholder’s meeting at which directors 
are elected. The term of initial directors expires at the 
first meeting of shareholders at which directors are 
elected, and that of other directors expires at the next 

annual meeting of shareholders, unless staggered 

terms, as permitted on a limited basis by the Act, are 

in effect. But, as under current law, a director con- 
tinues to serve until his successor is elected and quali- 

fies, or until there is a decrease in the number of direc- 
tors. 

As with a shareholder’s waiver of notice, a signed 

director’s waiver of notice must be filed with the min- 
utes or the corporate records. Further, attendance at a 

meeting or participation in a meeting may constitute 
a waiver of the notice requirement, "unless the direc- 

tor at the beginning of the meeting or promptly upon 
his arrival objects to holding the meeting or transact- 



ing business at the meeting and does not thereafter 
vote for or assent to action taken at the meeting.’’23 
This constitutes a new standard for determining 

whether a waiver has occurred. 
As to a quorum for directors’ meetings, the Act 

allows the bylaws or the articles of incorporation to 
increase from the statutory requirement the number 
of directors required in order to achieve a quorum. If 
the corporation uses a variable range board, a quo- 
rum consists of the majority of the number of direc- 

tors prescribed, or if no number is prescribed the 
number in office immediately before the meeting beg- 

ins. Once a quorum is obtained, the vote of the major- 
ity of directors present at the meeting constitutes an 

act of the board unless the articles of incorporation or 
bylaws require the vote of a greater number of direc- 

tors. 
If a director is present at a meeting of the board, or 

a committee of the board, when action is taken, the 
director is deemed to have assented to the action 
unless, "he objects at the beginning of the meeting, or 
promptly upon his arrival, to holding it or transacting 

specified business at the meeting; or he votes,against, 

or abstains from, the action taken.’’24 The Act is novel 
in applying this concept to meetings of committees as 
well as to meetings of the board, and by not requiring 
that there be any recordation of director dissent to the 

action taken. How the word "promptly" will be inter- 
preted remains to be seen. And, as previously pointed 
out, approval by the directors will not be required if 
the shareholders unanimously consent to the corpo- 

rate act. 
General standards of conduct for directors are 

established for the first time. Specificially, a director 

must discharge all of his duties, including duties as a 

member of a committee, "in accordance with his good 
faith business judgment of the best interests of the 
corporation.’’25 But, unless a director’s reliance is 
unwarranted because of information in his posses- 

sion, he is entitled to rely on information, opinions 
and reports, if prepared or presented by officers or 

employees of the corporation, if the director believes, 
in good faith, that they are reliable and competent 
with respect to the matters presented. Similar reliance 

may be placed on data prepared by legal counsel, 

accountants and others which the director believes, in 
good faith, are acting within their professional exper- 
tise, or by a committee of the board of directors on 

which the director does not serve as a member, if he 
believes, in good faith, that the committee merits con- 
fidence. The burden of proving that a director did not 

act in accordance with this standard of conduct is on 
the person bringing the action, and the Act provides 
that the director is not liable for any acts, or failure to 

act, if he performed the duties of his office in com- 
pliance with this standard. 

While the present statute allows a director to rely on 
certain financial ~h-~ements in determining whether 

a dividend is proper, it also protects a director who "in 
good faith in determining the amount available for 
any such dividend or distribution" considers the 

assets of the corporation to be equal to their cost.~6 
These general statements are as close as the current 

law comes to providing a general standard of conduct 
for directors. Thus, the Act provides a substantial and 
significant addition to current Virginia law in this 

area. 
The Act attempts to give a much-needed definition 

of a director conflict of interest by providing that a 

"conflict of interests transaction is a transaction with 
the corporation in which a director of the corporation 
has a direct or indirect personal interest.’’~7 It goes on 

to state that a director has an indirect personal inter- 

est in a transaction if a party to the transaction is an 
entity in which the director has either a material 

financial interest or in which he is a general partner, 
or if a party to the transaction is an entity of which 

the director is an officer, director, or trustee, and the 
transaction is of such a nature that it is or should be 
considered by the corporation’s board of directors. 

Major differences are found ’between the Act and 
present law when determining the number of votes 
that must be obtained in favor of a particular transac- 

tion in which it has been disclosed that a director does 
have a personal conflict of interest. The Act provides 

for approval of the transaction "if it receives the 
affirmative vote of a majority of directors on the 

board of directors, or on the committee, who have no 
direct or indirect personal interest in the transaction" 
(other than by a single director).~8 Thus, approval of 
such a transaction by the disinterested directors now 
may be obtained even if the disinterested directors do 
not constitute a majority. 

But shareholder approval or ratification of a con- 
flict of interest transaction is subject to a more strin- 

gent test than is presently the case. If the share- 
holders entitled to vote authorize or approve the 
transaction by vote or written consent after full dis- 
closure, than the contract is not void or voidable by 

the corporation. Present law does not require that 
shares controlled by the interested director be excluded 

for purposes of shareholder approval. In contrast, the 
Act requires that the shares controlled by a director 
having a conflict may not be counted in a vote of 
shareholders to determine whether to authorize, ap- 

prove or ratify a conflict of interests transaction. 
A director is personally liable both to the corpora- 

tion and to its creditors for excessive distributions 
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unless his action complies with the applicable stand- 

. ards of conduct. Further, a director who is liable is 
entitled to contribution from every other director who 
approves such a distribution and who likewise did not 
meet the applicable standard of conduct. This section 

differs from present law by limiting joint and several 
liability for contribution by reference to a standard of 

conduct. 
Directors may be removed under the Act with or 

without cause unless the articles of incorporation 
limit such removal by requiring cause. 

The right to, and procedure for, derivative suits has 
been put into statutory form for the first time, and the 

applicable sections should be consulted on this topic 
regardless of which side of the case the attorney 
happens to be on.29 

At this point this article has addressed some of the 
provisions contained in the first half of the Act. The 
remainder will be covered in a more cursory manner, 
with the caveat that the practitioner should" become 

familiar with the Act itself well before its effective 
date. 

The Act expands director indemnification coverage 

to include nondirector officers, and makes minor 
changes in its definition of the coverage afforded. It 
enlarges, for example, the definition of a "director" to 
afford protection for directors serving in other speci- 
fied capacities, such as in the capacity of trustee for 
an employee benefit plan. Likewise, the liability that 

may be indemnified against has been expanded to 
include ’.’any excise tax assessed with respect to an 

employee benefit plan, or reasonable expenses incur- 
red with respect to a proceeding.’’~° A statutory right 

of indemnification is created in favor of an officer, 
employee, agent or director ~ho meets the require- 

ments for it, and the Act provides the mechanism by 
which such right may be enforced.~ An important 
change, however, is that by limiting such indemnifi- 
cation in its articles of incorporation, a corporation 
may now place restrictions on the right to indemnifi- 
cation. Discretionary indemnification of employees 

and agents also is permitted. 
Corporations may amend their articles of incorpo- 

ration under the Act without reference to the "laundry 
list" items presently .required. The sole test for the 

validity of an amendment under the Act is whether 

the provision could have been lawfully included in (or, 

in the case of deletion, omitted from) the articles had 
they been filed on the effective date of the amend- 
ment. New in this area is the concept that the board of 
directors alone may effect certain amendments~2 
without shareholder action, and may adopt any 

amendment prior to the issuanc~"o-f shares. Except for 
some procedural changes (e.g. the board of directors 
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recommends a proposed amendment to the share- 

holders rather than adopting a resolution finding it to 
be in the best interests of the corporation), other. 

amendments are made in much the same fashion as 
¯ under current law. The practitioner should take note, 
however, of the fact that the Act, unlike its predeces- 

sor, requires notice of the meeting (for approval of an 
amendment) to all shareholders, not just to those 

entitled to vote. In addition, the board of directors 
may condition the amendment on any basis, such as 
by requiring a shareholder vote higher than the statu- 
tory two-thirds minimum (but not less than a major- 
ity), and a corporation’s articles of incorporation may 

now provide for greater or lesser voting requirements 
on amendments, subject to that minimum. 

tors may condition the amendment on any basis, 

such as by requiring a shareholder vote higher than 
the statutory two-thirds minimum (but not less than a 

majority), and a corporation’s articles of incorpora- 
tion may now provide for greater or lesser voting 
requirements on amendments, subject to that min- 

imum. 
The information that must be included in articles of 

amendment has been changed and abbreviated, and 

includes a new concept under Virginia law, namely 
the option of stating, in lieu of the actual vote,, the 
number of undisputed votes cast for the amendment, 
and that the vote so reported is sufficient to adopt the 

amendment, thus avoiding problems arising from 
proxy disputes. 

New under the Act is a provisionthat allows arti- 

cles of incorporation to be restated, i.e. to consolidate 

past amendments in a single document or to weed out 

obsolete, provisions, by director actisn alone, unless 

the restatement.includes amendments that are re- 
quired to be submitted to shareholders. 

Bylaw amendments, heretofore solely within the 

province of the board of directors unless reserved to 
the stockholders by the articles of incorporation, 
retain that status, except that under the Act, as 
pointed out above, a bylaw that fixes a greater quo- 

rum or voting requirement for the board of directors, 
if adopted by the shareholders, may be amended only 
by them, or if adopted by the directors, may be 
amended by either the shareholders or the directors, 

and in the later case, must meet the quorum and vot- 
ing requirement then in effect. 

Gone is the concept of corporate consolidation. In 

the unusual situation where it is not desirable for one 
corporation to a merger to be the survivor, a new cor- 
poration may be formed and the other corporations 
merged into it. The "more than two-thirds" share- 
holder approval requirement has been retained, but 

again the articles of incorporation may provide oth- 



erwise, except that the minimum cannot be less than 

a majority of all the votes cast by each group entitled 

to vote. 

Subsidiaries (i.e. corporations of which at. least 

ninety percent of the outstanding shares of each class 

is owned by the parent corporation) may still be 

merged into the parent corporation without share- 

holder approval, but the present restriction that limits 

such mergers to domestic parent corporations has 

been removed, thus permitting a short form merger of 

a Virginia subsidiary into a foreign parent corpora- 

tion if permitted by the laws of the parent corpora- 

tion’s state of incorporation. However, the merger of a 

subsidiary under the Act now is subject to the same 

dissenting shareholder procedure as are other mergers.33 

The Act introduces the concept of "affiliated trans- 

actions" to Virginia law, which became effective on 

June l, 1985.34 Subject to a substantial number of 

exceptions (e.g. approval by a majority of disinter- 

ested directors, or less than 300 shareholders of record 

during the preceding five years), specified transac- 

tions between a corporation and a person-or entity 

that is defined as an "affiliate" or an "associate" of 

that corporation now require approval of two-thirds of 

the voting shares other than those owned by an 

"interested shareholder," unless the corporation’s 

articles of incorporation state that these provisions do 

not apply to it. This article is new to the Code of Vir- 

ginia, and is not part of the Revised Model Business 

Corporation Act. The comment to the Virginia Draft 

indicates that it is designed to protect minority 

shareholders in transactions involving the corpora- 

tion and a potentially dominant shareholder. 

The rights of dissenting shareholders have been 

both enlarged and clarified under the Act. Beneficial 

shareholders, as well as record shareholders, are en- 

compassed within its coverage, and the events giving 

rise to dissenters’ rights now include a sale in dissolu- 

tion (except pursuant to a court order), and any other 

actions of a corporation to the extent that dissenters’ 

rights are provided for in the articles of incorporation, 

bylaws, or by resolution of the board of directors. 

However, a dissenting shareholder is put to an "all or 

nothing" election, whereas under present law a 

shareholder may elect to exercise dissenters’ rights 

with respect to only part of such shareholder’s stock. 

In the event that the corporate action creating dissen- 

ters’ rights was taken without shareholder approval, 

the corporation must, within ten days thereafter, no- 

tify in writing each shareholder entitled to dissenters’ 

rights of the action taken and send to them the dis- 

senters’ notice described in the Act.35 If the action was 

submitted to a shareholder vote, a shareholder wish- 

ing to assert dissenter’s rights must deliver to the cot- 

poration before the vote is taken a written notice of 

intent to demand payment for his shares, and thereby 
is precluded from voting on the proposed action. 

Unlike present la~i’5o time limit is prescribed for the 
giving of this notice, but failure to give it bars the 

shareholder from exercising dissenters’ rights. As in 
the case of corporate actions approved by the direc- 
tors only, the corporation must give the required dis- 
senters’ notice within ten days thereafter. These 

changes represent a substantial variance from Virgin- 
ia’s present statutory scheme, and counsel for corpo- 
rations or for shareholders who may wish to exercise 

dissenters’ rights should be aware of them, and par- 
ticularly of the enumerated transactions with respect 

to which a right to dissent exists under the Act. The 
remedies are exclusive; the Act provides that a share- 
holder "may not challenge the corporate action creat- 
ing his entitlement unless the action is unlawful or 
fraudulent with respect to the shareholder or the cor- 

poration.,’36 
Voluntary dissolution of a Virginia corporation is 

effected in a somewhat different manner under the 
Act than under present law. The board of directors, 
rather than adopting a resolution recommending that 
the corporation be dissolved, now recommends disso- 

lution to the shareholders, and the recommendation, 
like numerous other director recommendations to 
shareholders under the Act, may be conditioned on 

any basis, or the board may even make no recom- 

mendation if it communicates to the shareholders 
that it is so doing due to a conflict of interests or other 
special circumstances. The "more than two-thirds" 

vote for shareholder approval of dissolution has been 
retained, but that, too, is subject to the directors 

imposing a higher voting requirement as a condition 

to approval, or to the corporation’s articles of incorpo- 
ration providing for a greater or lesser vote (but not 
less than a majority). 

Filing a statement of intent to dissolve is no longer 
required, and the corporation, at any time after the 
dissolution is approved, may proceed to file articles of 

dissolution. As in the case of articles of amendment, 
articles of dissolution need state, inter alia, only the 

number of undisputed shareholder votes and a state- 

ment of the sufficiency of that vote to approve the 
dissolution. Distribution of the corporation’s assets 
now takes place after the dissolution is effective, and 
corporate existence ceases when all assets have been 

distributed and the Commission has issued a. certifi- 
cate of termination. During the interim, the corpora- 
tion continues its corporate existence, but may take 
only the winding up and liquidation actions speci- 

fied,37 but this includes transfer of its shares or securi- 
ties unless otherwise provided in the articles of disso- 
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lution. A new "known claim" resolution mechanism 
is provided,as 

When a corporhtion has distributed all of its assets 

to its creditors and shareholders, it must then file 
articles of termination of corporate existence accom- 
panied, as under present practice, by a certificate 

signed by the State Tax Commissioner to the effect 

that its final tax return has been filed and all state 
taxes paid in accordance therewith. Assuming that 
the articles of termination comply with all require- 

ments, the Commission will then issue a certificate of 
termination of corporate existence. 

Voluntary termination of a corporation that has 

not issued shares or commenced business may still be 

effected by the incorporators, but if the initial direc- 
tors were named in the articles of incorporation or 

have been elected, a majority vote of the directors is 
required instead. 

Finally, the Act, like present law, continues to pro- 
vide for both automatic and involuntary termination 

of corporate existence. Automatic termination, like 

automatic dissolution under current § 13.1-91 (effec- 
tive July 1, 1985), occurs when a corporation fails to 
file two successive annual reports, but unlike present 
law, pursuant to which a corporation that fails to pay 
its annual registration fee or franchise tax by June 1 
will be dissolved on September 1 of the same year 
(unless payment plus penalties and interest are 
received by that date), the Act extends the grace 
period for payment through the second consecutive 
assessment, but provides for an automatic "death 
penalty" on June 1 of the year following the second 
consecutive unpaid assessment. 

Involuntary termination, similarly to present law, 

occurs when the Commission finds that the corpora- 
tion "has continued to exceed or abuse the authority 

conferred upon it by .law, or has failed to maintain a 
registered office or a registered agent in this Com- 
monwealth as required by law.’’39 

Application for reinstatement still may be made 
within five years after either automatic or involun- 
tary termination of existence. 

The Joint Bar Committee of The Virginia Bar 
Association and the Virginia State Bar, in its com- 
ments to the General Assembly in support of the Act, 
accurately summarizes the need for it by pointing out 

that "a number of significant developments in the 
field of corporate law in recent years, affecting in par- 
ticular the larger, publicly-held companies, made it 
imperative that Virginia reconsider carefully its gen- 
eral corporate laws. It has been more than 25 years 

since such a comprehensive effort has been under- 

taken. The ... proposal achieves this objective, and 

addresses specifically, many of the areas of concern 
that have arisen during this period. Importantly, 
however, the ... proposal does not discard the ac- 

cumulated experience of Virginia corporate practice, 
nor does it impose untried and novel concepts. Rather, 

it aims to retain the best elements of existing practice, 
in Virginia and elsewhere, in the context of a modern 
legislative framework." 

In short, the Act represents a compilation of ideas 

whose time has arrived. 

FOOTNOTES 

1. § 13.1-603 

2. § 13.1-675E 

3. § 13.1-606A 

4. § 13.1-607 

5. § 13.1-622 

6. § 13.1-630 

7. § 13.1-627A 

8. Cf. Present Code § 13.1-2.1(i) that restricts such loans to 
"corporate purposes." 

9. § 13.1-648, The Virginia Code was amended in 1984 to 

permit issuance of shares without certificates. 

10. § 13.1-634B. For the definition of"notice" see § 13.1-610. 

11. § 13.1-653 

12. § 13.1-655 
13. § 13.1-657. This injection of Jeffersonian democracy into 

the Act is reaffirmed in § 13.1-688E, which substitutes such a 
consent "whenever this chapter requires the board of directors 

to recommend or approve any proposed corporate act..." Cf. 

Scott County Tobacco Warehouse v. Harris, 214 Va. 508, 201 

S.E.2d 780 (1974). 

14. § 13.1-658D 

15. § 13.1-659D 

16. § 13.1-662 

17. Present Code § 13.1-31 

18. § 13.1-666A 

19. § 1~.1-694 

20. § 13.1-693 

21. § 13.1-675 

22. Cf. Present Code § 13.1-38, which allows the board to fill a 
vacancy resulting from an increase of not more than two new 

directors. 

23. § 13.1-687B 

24. § 13:1-688D 

25. § 13.1-690A 

26. Present Code § 13.1-44 

27. § 13.1-691A 

28. § 13.1-691C 

29. § 13.1-672 

30. § 13.1-696 

¯ 31. § 13.1-698-702 

32. § 13.1-706 

33. § 13.1-730 
34. § 13.1-725 

35. § 13.1-734 

36. § 13.1-730B 

37. § 13.1-745 

38. § 13.1-746 

39. § 13.1-753 
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JULIE L. SIONS 

What Your Secretary Can Do For You 

T 
lS your office sometimes a literal or figurative sham- 
bles? Do you often feel as if you’re screeching into 
court without a second to spare? Do you sense a 
general lack of control over your workflow? 

If so, you may be overlooking one of the most valu- 
able assets you have--your legal secretary. A variety 

of people involved in the legal secretarial field were 
interviewed for this article, and consensus emerged 
on three things: that legal secretaries e~joy their 

work; that they want to assume more responsibility 
for the successful running of a law practice, and that 
they are educating and preparing themselves for such 
an expanding role. So what does all this mean to you? 
What can a legal secretary do for you, and how can 
you hire, train and keep one? 

A good legal secretary can be an invaluable asset in 

law office management. "There is so much a qualified 
legal secretary can do to help an attorney organize his 
or her practice," said Lillian Crabill, president of the 
Arlington-Fairfax Association of Legal Secretaries. 

"She can manage the flow of paperwork, keep track of 
deadlines and appointments, handle the books and 

billing if appropriate, maintain client records, and 
even draft simple pleadings, wills, and other docu- 
ments. All of this frees the attorney’s time to practice 
law." Added Dan Becker, a legal secretary from 
Richmond who also serves as business manager for 
his firm: "I strongly believe that the legal secretary is 
a prime force in the law office. Attorneys have a tre- 
mendous amount of legal knowledge; by keeping the 
office affairs and client contacts in order, legal secre- 
taries help them to bring that knowledge to bear on 

the needs of the clients." 
The type of assistance a legal secretary can offer 

depends partly on the size of the firm, but attorneys in 
both small and large practices can benefit. "In 
smaller firms, you usually find that the secretary is a 
multi-talented individual who fulfills a variety of 
roles," said Jan O’Connell, owner of Legal Temporar- 

ies, a temporary-employment contractor specializing 
in the legal field. Ms. O’Connell added that "the trend 
in hiring is toward this type of individual. Attorneys 

are coming to realize that they can’t--and don’t have 

tomdo it all themselves." "A good legal secretary is 
extremely valuable to a solo practitioner because 
there are so many office functions she can manage," 

Ms. Crabill remarked. "In fact, if a solo practitioner 
has limited funds, the one thing he or she should 
splurge on is a good legal secretary." Such an ~ndi- 

vidual, these secretaries believed, could do a great 
deal to free the attorney from detail work, which 
would allow the attorney to take on more clients. In 

large firms, office management is usually handled by 

personn.el hired for that purpose. However, in such a 
firm, legal secretaries "can often serve as a communi- 
cations bridge between the attorneys, who are usually 

very busy and in and out of their offices," explained 
Elisa Geren, President of the Richmond Legal Secre- 
taries’ Association and a secretary in a large Rich- 

mond firm. "The legal secretary is also responsible for 

negotiating with other firm departments," she said. 
"For example, I decide whether or not a document 

shoud be sent to the word processing department. If I 
do send it to them, it’s up to me to see that it gets there 

and back on time and in correct form." Both Ms. 
Geren and Bonnie Davies, a secretary in the patent 
section of a large corporation’s legal department, 
agreed that the specialization that comes with large 
firms enables the legal secretary to become a special- 
ist too. "I’ve been doing patent work for six years," 
Ms. Davies explained, "and by now I know what 
information to gather, where to put it, what support- 
ing documents we need, and how to get it all where it 
belongs, properly prepared and on time. Because of 
that, I can do a great deal to help our attorneys han- 
dle the U.S. prosecution of a patent." 

So how does an attorney go about finding--and 
keeping--one of these marvels? First of all, advised 

Jane Williams, Associate Professor of Business and 
Public Service Technology at J. Sargeant Reynolds 

Community College, "take a good look at the secre- 

tary you have and the work you give her to do. Can 
you delegate more? Are you doing things you don’t 
need to be doing?" All of the secretaries interviewed 
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William and Mary, is a freelance writer from 

Richmond, where she is Book Editor for Metro- 
politan Woman magazine. She has worked as 
both a legal secretary and legal assistant, and 
often writes feature pieces about the legal field. 

agreed that they welcomed increased responsibility, 
both in office management and in legal functions. 

Betty Lewis, a legal secretary from Abingdon and 
president of the Virginia Association of Legal Secre- 
taries, offered an example of how her firm had used 

her talents to both her and the firm’s advantage: "We 

do a lot of real estate, which involves a great deal of 
paperwork, especially in complex closings. Managing 
that takes time, but it doesn’t take attorney time. The 
attorneys have taught me how to handle those 

aspects of the real estate practice, leaving them free to 

work on aspects that do require the application of 
legal knowledge and judgment. It’s up to me to co- 
ordinate all the paperwork, set priorities, and keep 
everything in line." Other examples of tasks secretar- 
ies said they were handling or would like to handle 

included the drafting of simple wills, pleadings, pow- 
ers of attorney, and similar documents; management 
of administrative functions in h.an.d_ling estates, and 
maintenance of the firm’s law library. 

Most, however, offered a caveat, differentiating 

between a legal secretary and a general secretary, 
and emphasizing that an attorney needs to spend 

more training time if the secretary does not have prior 
legal experience. Ms. O’Connell remarked that "You 
can’t just take a good administrative secretary, put 
her down in a law office, and expect her to become a 

legal secretary. Legal secretaries have a lot of exper- 
tise in their field; they have a working knowledge of 

the judicial system and know how to get things 
done." Brenda Rattray, a sixteen-year legal secretary 
from Hampton, said "If a secretary is already trained 
as a legal secretary, she should know the general 
forms for preparing deeds, wills, pleadings and the 

like. She should also know what those documents are 
and how they are used. If an attorney doesn’t have 
time to teach these things, that attorney should free 

himself or herself by hiring an experienced legal 
secretary." "If the secretary is not a legal secretary," 
Ms. Crabill added, "the attorney will need to teach her 
to understand the court system and make sure she is 

aware of the absolute nature of deadlines." Ms. Geren 
suggested that attorneys also stress the intangibles, 
"such as knowing what not to tell the clients when 

they ask questions of her. She has to understand 
where the lines are to be drawn regarding the giving 
of legal advice. And of course she must be made fully 
aware of the rule of confidentiality." 

What if you’re between secretaries right now and 
need to hire one? What should you look for? These 
legal secretaries had a variety of answers. "Patience 
and flexibility." "Intelligence." "Strong office skills-- 
those have to be automatic before one can even begin 
to do legal work." "A reserved, mature nature, not 
coquettish or overly talkative." "Professional dress 

and bearing." And how do you evaluate those quali- 
ties? "After the applicants have been screened by the 
personnel department or the office manager, if you 

have one, sit down and talk with the preferred candi- 
dates. Make it a conversation, not just a question-and- 
answer session," suggested Ms. Geren. "See if you can 
get them to talk informally about what their goals 
are. That reveals a great deal about a person," said 
Ms. Lewis. Finally, Ms. Rattray advised that you "be 
patient. You don’t just stumble into the perfect 
lawyer-secretary combination. You have to work at 

it." 
All right, so you’ve hired and/or trained your secre- 

tary. From your point of view, the working relation- 
ship is good; she’s running your office, taking on 
some legal tasks, and you have more time to practice 
law. Now, how do you keep it that way? 

Keeping your secretary happy has obvious benefits 

in terms of the smooth running of the office, and it 

also has economic benefits. "In fact," said Ms. Willi- 
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ams, "one management journal recently estimated 
that it costs $7,000 every time a secretary leaves and a 

new one has to be hired and trained." 
These secretaries agreed that the obvious, but not 

the only consideration, is just that--consideration. 
Ms. Williams and Ms. O’Connell agreed that an ade- 
quate salary is essential, and you need to offer, as 

nearly as you can, the going market rate for the level 
of education and experience you are seeking. But 

many small practices can’t afford to compete in dollar 
terms with the large firms. Is there anything else they 
can do to make up the difference and attract high- 
quality secretaries? The answer was a resounding 

"Yes! .... In fact," said Ms. O’Connell, "I see a fair 
number of secretaries leaving large firms and high 
salaries for smaller practices because the very nature 

of a small office is a benefit." Ms. Crabill recom- 
mended that you "offer a few extra days of paid vaca- 
tion time. Or suggest that she leave early (with pay if 

she’s ~hourly) when things are slow. Or perhaps you 
could pay for a class or two. Those things would cost 
only a couple of hundred dollars instead of the two or 
three thousand dollar salary difference. B.ut in the 

long run, they are often more important than money." 
"Be flexible," advised Ms. Rattray. "Don’t pass up an 
asset just because you don’t want to make any altera- 
tions in your office routine. Give her an hour or two 

off when things are hectic in her life and she needs 
some extra time. The working relationship has to 

benefit both of you to succeed." Becker suggested that 
one of the most important things an attorney can do 
is offer every-day courtesies. "Give secretaries credit 
for what they do. And try to remember special occas- 

ions-perhaps a funny card or a small gift on the 
secretary’s birthday, or lunch out once in a while to 
say ’thank you for a job well done’." 

Another important element is the nature of the 

secretary’s work. "Legal secretaries want to build a 
working partnership with their attorneys," said Ms. 
Williams: "They want attorneys to realize that they 

are capable and intelligent people who can work as 
part of a team." "I like to be challenged, and I want to 

be busy from the time I walk in until the time I leave. I 
want a demanding job," said Ms. Davies. Ms. Geren 
said that one of the most rewarding things about 

being a legal secretary was "the responsibility in it. 
The attorneys really depend on you, and there’s satis- 
faction in that." Increasing the secretary’s responsi- 

bilities was seen to have a double benefit--it freed 
more attorney time, and also provided more job satis- 
faction for the secretary. 

All the secretaries also mentioned the opportunity 

to learn about the law as applied to the cases they 
worked on as a benefit of their jobs. "The more I know 

about a case, the happier I am and the more effective I 
can be," said Ms. Geren. "I really do love the law and 
enjoy learning about it," Ms. Crabill offered. "A good 
legal secretary is" a~ways willing to learn," said Ms. 
Lewis, "and she’s always willing to give a little 

more." 
How about what not to do? What makes a secretary 

dissatisfied enough to leave a job? 
"Continuous procrastination. I don’t want to be 

there until 8:00 night after night because an attorney 
can’t get organized enough to work on things in 
advance--or worse yet, because he or she likes to 

come in late and take long lunches, yet expects me to 

be available until any hour of the night." 
"A belittling attitude. We are both adults and I 

expect an attorney to recognize that. Some attorneys 
tend to assume they as individuals are worth more 

than I am. I don’t want to viewed as ’the girl in the 
office,’ as though I were a piece of furniture." 

"Penny pinching in the wrong places. I’m not going 
to keep accepting a below-market salary if the attor- 

ney is spending a lot of money on other things, such 
as very lavish office furniture." 

"Heavy personal work. I don’t mind typing an 
occasional speech or program as a favor. But when it 

comes to your spouse’s typing, your children’s term 
papers, and the like, week after week, forget it! I’m a 
professional and I’m there to do the job I was hired 
for. I’m not a personal servant." 

But these objections, all agreed, were very much the 
exception rather than the rule. All the legal secretar- 
ies expressed satisfaction with their jobs and their 
chosen profession. "And it is a profession," Ms. Geren 

commented. "Legal secretarial work is becoming 
more specialized and more technical." "It’s taking 
more and more continuing education to keep up with 
developments in the legal field," Ms, Rattray re- 
marked, "and the Virginia Association of Legal 
Secretaries is trying to help meet that need. We are a 
continuing legal education association, just as the 
Bar is. We sponsor seminars, and we also produce and 

supplement the Legal Secretary’s Handbook, which is 
published by The Michie Company. We’ve also spon- 
sored courses based on the Handbook at community 
colleges." Other legal secretaries also mentioned the 

importance of continuing education and professional 
development through legal secretaries’ associations, 
and payment of membership dues was a popular 
fringe benefit. 

Everyone interviewed thought that the advantages 
of using your legal secretary to full capacity were 
myriad, and that those advantages ran to the benefit 

(continued on page 22) 
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RICHARD B. KAUFMAN 

Public Utility Easements 

WE deal with them frequently; but do we know what 

they are? I would like to examine these devices and 

how they are created, what rights they include, and 
who may use them. 

Public utility easements are easements in gross; 
they involve a servient estate only, independent of a 
dominant estate.1 Traditionally, they were created by 
deed.2 Now, too, they may be created by recordation of 

an approved subdivision plat, containing the owner’s 
dedication of the real estate interest.3 Public utility 

/ 
easements are transferable by deed or by will.4 This 

means that one local government may by deed con- 
vey its public utility easements to another govern- 
mental entity or to a private person. They are incor- 
poreal and do not involve any tangible benefit from 
the land itself. They establish their owner’s privilege 

to use the lands of another for a particular purpose, or 

to demand that the other owner refrain from certain 
uses of his land inconsistent with the privilege.5 

The specific privileges or rights imparted by the 
public utility easement are defined in the deed or dedi- 
cation and may be thus as broad and varied as the 

parties might agree. Further, the potential grantees of 
these rights, in addition to the customary utilities and 
local governments, are as numerous as there are per- 
son~ with capacity to take title to them. 

In a West Virginia case, the Court considered 

whether or not rights to cut and remove vegetation 
from lines, given to an electrical utility in a standard 
power line easement instrument, also included the 

right to spray herbicides over the easement area. The 
West Virginia Supreme Court of Appeals denied the 
utility the claimed right and stated: 

Generally, a power company which is grant- 
ed a right-of-way easement over land for the 
purpose of constructing and maintaining a 
power transmission line does not acquire a 
fee interest in the land. Nor does the power 
company have a right of exclusive posses- 
sion of the right-of-way conveyed. [In one 
case] it was held that a power company had 
a right only to possess the-~r~perty to the 
extent necessary for the purpose of the grant. 

[In another case] the court ... held that a 
power company had no right to occupy the 
land except for the space actually occupied 
by the equipment located thereon. 

The fee interest in the land over which a 
power company has been granted an ease- 
ment remains in the party making the grant. 
The grantor-owner retains the right to make 
any redsonable use of the land so long as 
that use is not inconsistent with the rights of 
the grantee.~ 

Many public utility easements created by subdivi- 

sion plat consist of two parallel lines on a lot shown 
on the subdivision plat, with the lines marked "P.U.E." 
How are these rights created, and what do they 
include, and who may be their beneficiary? 

The recent case of Burns v. Stafford County,7 
decided in January 1984 by the Virginia Supreme 

Court, offers important guidance on these points. The 
case involved a dispute between a county board of 

supervisors and a developer over the ownership of 

water and sanitary sewerage lines serving a town- 
house development. Some utility lines lay in the pub- 
lic street in the subdivision. Under statutory author- 
ity,s the Court found that the recordation of a 

subdivision plat acts as a complete dedication of 
stieets, including any fixtures such as water lines, 

within the streets.9 
The Court dealt with the effect of the recordation of 

the plat on the water line easements shown on the 
subdivision plat. The statutory dedication of §15.1-478, 
Code of Virginia, provides that the "recordation of 
such plat shall operate.., to transfer to such county 
or municipality any easement indicated on such plat 
to create a public right of passage over the same." 

Some attorneys had thought that this language 
served as authority for the statutory dedication of 

public utility easements and other miscellaneous 
easements shown on the plat, so that the recordation 

of such a plat would have transferred the public util- 
ity easements, as well as the governmental utility fix- 

tures installed or to be installed within the easement 
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area, to the governing body. The language dealing 
with "passage" would have given the governing body 
and other persons, such as public utilities companies, 
which use the easement, the right of ingress and 
egress over the area to work on their facilities. The 
Supreme Court, however, held that: 

Code §15.1-478 is inapplicable to water and 
sewer easements. It applies to ’any easement 
indicated on such plat to create a public right 
of passage over the same.’ This language, in 
the context of the statute, refers to easements 
of rights-of-way for surface ingress and 
egress, rather than to easements for subsur- 
face installation and maintenance of public 
utility facilities .... 

Dedication of easements, therefore, is based 
upon the ’Owner’s dedication’ on the plats. 
The developers dedicated the easements to 
the public use, and the County accepted 
them for that purpose when the County’s 
officials approved and signed the plats before 
recordation .... There was a common law 
dedication to public use.I° 

The Supreme Court also countered a view held by 
some attorneys: that dedication of the easements 
necessarily constituted a dedication of the utility lines 
serving utilities which the local government operates, 

installed or to be installed in the easement areas. The 
Court stated: 

To conclude ... that the [county] Board’s 
right to use the public easements by implica- 
tion transfers title to lines installed by others 
would distort long-cherished principles of 
private property. Moreover, the common law 
offer of dedication of the easements as 
included on the ’Owner’s Dedication’ of the 
plats, does not mention the lines. The Board 
may accept only the offer made, which is for 
the easements; it may not purport to accept 
the lines, which were never offered to it.1~ 

When one sees a subdivision plat with the letters 

"P.U.E.," one naturally thinks: "public utility ease- 
ment." I pointed out earlier something about the 
technical nature of this type of easement in gross and 

how it was created. But, what is a "public utility" and 
what rights does the public utility enjoy under a 

P.U.E.? 

This term, or variations of it, is defined in several 
places in the Code of Virginia.~2 While those defini- 

tions are not conclusive for determining the meaning 
of the term "public utility," they are most helpful and 

should be consulted in this regard. Further, a good 
definition of "public utility" can be found in recog- 
nized authorities on this subject: 

Richard B. Kaufman is the Town Attorney for 
the Town of Blacksburg, Virginia, and formerly 
served as an assistant city attorney for the City 
of Roanoke. He holds a J.D. from Washington 
and Lee University, an M.A. in English from 
The University of Virginia, and a B.A. from 

Washington and Jefferson College. He is a 
member of The Virginia Bar Association, serv- 
ing on the Local Government Committee, The 

Virginia State Bar, and the Local Government 
Attorneys of Virginia. 

One of the distinguishing characteristics of 
a public utility is the devotion of private 
property by the owner to a service which is 
useful to the public, and which the public 
has the right to have rendered with reasona- 
ble efficiency and at proper charges, so long 
as it is continued. The term implies public 
use and the duty to serve the public without 
discrimination, as distinguished from pri- 
vate service. The test is whether the public 
may enjoy its service outright or by permis- 
sion only .... IT]he nature of the service 
must be such that all members of the public 
have an enforceable right to demand it.~3 

One common question is whether a cable television 

company constitutes a "public utility." The General 
Assembly, in another context, defined "utility line" as 
one belonging to a cable company, among others.14 
Further, Eugene McQuillin, a noted authority on 
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municipal law, believes that a cable company should 
be classified as a "public utility.’’1~ I now advise my 
client that a cable television company constitutes a 

"public utility" for this purpose and is entitled to use 
P.U.E.’s, whether created by plat or deed. The Cable 
Franchise Policy and Communications Act of 1984 

supports the cable company’s right to use such ease- 
ments, but specifies that such a person shall not be 

subject to regulation as a public utility.~6 
Another question that arises in this context is 

whether a public body that owns a public utility 

easement may install storm drainage facilities, pipes, 
or improvements, in the easement area. Are these 

"public utility" facilities? My position is that a public 
utility easement and a drainage easement are separ- 
ate and the specification of a public utility easement 

does not alone confer any rights to storm drainage or 
flow of surface or underground water, even where the 

water would flow through undergro.und pipes. 
Except for the access necessary for the enjoyment 

of the easements rights, I have always advised that a 
public utility: easement generally does not constitute 
an access easement for the normal passage of pedes- 

trians, animals, or vehicles. 
The specific terms of the deed creating a public util- 

ity easement define the rights and obligations created 
by the instrument. The term "public utility easement" 

should not be used in such a deed. Rather, the drafter 
should spell out what rights are conveyed, what obli- 

gations are incurred, ~and what utility facilities may 

be installed in the easement area, or dedicated to the 
governing, body with the easement rights. The access 
to the area should be provided for. The route or area of 

access should be specified to avoid affecting title to 
the rest of the parcel. Rights that flow to the grantor 
should be identified: may the grantor erect structures 

on the easement area, and if so, under what condi- 
tions; shall the grantee, after working in the area, 
restore at its cost, yards and vegetation affected by 

the work? 

The exact size and location of the easement area 
should be specified17 and this is best done by reference 

to an engineering drawing or survey, attached to and 
incorporated by reference into, the deed. This elimi- 

nates laborious repetition in the deed of a metes and 
bounds description of the subject real estate. Failure 

to specify the exact width of the easement area can 
adversely affect title to the rest of the parcel and 
create controversies over use of the easement rights. 

Rights and obligations created by public utility 
easements can raise important legal and practical 
questions in the use and enjoyment of real property. 
Attorney~ who deal with public utility easements will 
better serve their clients by the knowledge of the pre- 
cise legal nature of this important and common 

device.. 

FOOTNOTES 

1. Parham, A Virginia Title Examiner’s Manual, 8 20-1 

(1973). 
2. Va. Code Ann., 88 55-2 and 55-6 (1981 Repl. Vol.). 

3. Burns v. Stafford County, 226 Va. 506, 516, 312 S.E.2d 

731,736 (1984). 
4. Va. Code Ann., § 55-6 (1981 Repl. Vol.). 

5. 6B Michie’s Jurisprudence, "Easements" § 2 (1976). 

6. Kell v. Appalachian Power Company, 289 S.E.2d 450, 453 

(W.Va. 1982). 

7. 226 Va. 506, 312 S.E.2d 731 (1984). 
8. Va. Code Ann., 8 15.1-478 (1981 Repl. Vol.). 

9. Burns, 226 Va. at 515, 312 S.E.2d at 735. 

10. Burns, 226 Va. at 516, 312 $.E.2d at 736. 

11. Burns,.226 Va. at 517, 312 S.E.2d at 736-7. 

12. Va. Code Ann., §§ 56-1, 56-88, 5.6-232, 56-265.1 (1981 Repl. 
Vol. and 19~5 Cum.Supp.). 

13. 12 McQuillin, Municipal Corporations, § 34.08 (3rd Ed. 

1970). 
14. Va. Code Ann., § 56-265.15 (1981 Repl. Vol.). 

15. 12 McQuillin, § 34.08 (1984 Cum.Supp.). 
16. 47 U.S.C.S. 8 541(a)(2) and (c) (1985 Cure. Supp.). 

17. This is required in the case of easement rights obtained by 

public utilities. Va. Code Ann., 8 56-259 (1981 Repl. Vol.). 

What Your Secretary Can Do For You 
(continued from page 19) 

of both you and the secretary. Ms. O’Connell summed 
up the current thinking, saying: "The phrase ’just a 
secretary’ is a big fallacy now. The days of being the 
typist are gone. Secretaries are moving into an 

expanding role, and they know they have to sink or 

swim." All of these individuals--and their many 

peers that they represented--needed, wanted, and 
knew how to swim, but some were still waiting for the 
chance to show it. "Learn to utilize your non-lawyer 
personnel, recognize their area of expertise, and then 
trust and respect it," Ms. Williams concluded. As the 
comments of these secretaries indicate, you’ll proba- 

bly be delighted with the results. 
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II The Summer MeetingI 

The colorful impatiens were in bloom at The 

Greenbrier to welcome the 360 members and their 
families and guests to the 95th Summer Meeting of 
The Virginia Bar Association, which began under 
warm, sunny skies with a delightful reception on the 
terrace on Thursday evening, August 15, 1985. 

On Friday morning, an excellent panel discussed 

the Legal Malpractice System. Moderator Paul A. 
LeBel separated the legal malpractice problem into 
three component parts: (1) the quality of service that 
is being provided to the public; (2) the extent of liabil- 
ity for malpractice; and (3) the problem of profes- 
sional liability insurance. Thomas E. Albro, partner 
in the Charlottesville firm of Smith, Taggart, Gibson 

& Albro, concentrated on the plaintiff’s perspective; 
Rosewell Page, a partner in the Richmond firm of 

McGuire, Woods & Battle, the defense perspective; 
and Edward P. Kehoe, Vice President and Manager of 
the Commercial Lines Department, Johnson & Hig- 
gins of Virginia, Richmond, represented the insu- 
rance industry. Mr. Page stated, "The list of do’s and 

don’ts in advising attorneys with respect to how to 

avoid malpractice is a mile long, but you can giv.e 
almost the same advice to attorneys that you do to 

doctors." Among several suggestions, he advised that 
an attorney (1) maintain a good personal relationship 

with the client; and (2) maintain a file for each client 
and log all communications with client. 

The annual tournaments this year were sponsored 
by AT&T Communications. While the weather did 

not dampen the spirits of the many participants, it 
did force some of the tennis matches to be played 

indoors. The other outdoor sporting events went on as 
planned, even though the contestants were soaked by 
showers Friday afternoon and by the continuous rain 
on Saturday. The golfers can attest to the fact that the 

"Scotch mist" was not limited to the bar nor to the 
spa. (Tournament winners are listed elsewhere in this 

issue.) 
Mr. Brasfield, in his President’s report appearing 

elsewhere in this issue, stated, "Those who attended 
the meeting will not soon forget this year’s banquet 
entertainment." The snappy satire was thoroughly 

enjoyed by a very appreciative audience. For their 
fine performances, the Association thanks the writer, 

director, cast and musicians and-records the scenario 
for its annals: 

The Virginia Bar Flies 

Present 

FOUNDING FATHER FOLLIES 

or 

LIFE, LIBERTY 
AND THE PURSUIT 
OF EMPLOYMENT 

August 16, 1985 

The contents of this program have not been approved or disap- 

proved by the Executive Committee of The Virginia Bar Asso- 

ciation, nor has the Executive Committee passed upon the accu- 

racy or the adequacy of the satire herein. 

Dramatis Personae 

Narrator 
Cabell Holinshed Byrd, IV, a preppy law student 

Comer P. Snopes, a less preppy law student 

Mr. J., a visitor 
Ms. Buxley, a receptionist at Confusum & Fleecum 

Mr. Fleecum, a senior partner 

Mr. Youngster, a young associate 

Ms. Litigious, an older associate 

Ms. Inthrope, a receptionist 

Mr. Loophole, a prominent tax attorney 

T. Bunn Snake, a Commonwealth’s Attorney 

Professor Mortuus 

A Dean 

Cast 
R. Brian Ball 

Randolph W. Church, Jr. 

John D. Epps 

James E. Farnham     ~ 
Barry A. Hackney 

Peggy Y. O’Neal 

Glenn W: Pulley 

Jane L. Schwarzschild 
Edward R. Slaughter, Jr. 

"Emerson G. Spies 

Thomas D. Stokes, III 

G. R. C. Stuart 
Guy K. Tower 

Sally T. Warthen 

Musicians 

David S. Cohn 
Robert Dean Pope 

K. Dennis Sisk 

Unindicted Co-consiprators 

Evans B. Brasfield 

Micheal L. Goodman 

Joan S. Mahan 

Hon. Thomas R. McNamara 

Gerald L. Baliles and Wyatt B. Durrette, Jr., the 

Democratic and Republican candidates for governor, 
provided an interesting and informative debate before 
a large crowd. Both candidates are long time members 

of the Association. Four former presidents of the 
Association, J. Sloan Kuykendall of Winchester, Ver- 

(continued on page 28) 
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The Summer Meeting 

(continued from page 24) 

non M. Geddy, Jr. of Williamsburg, John F. Kay, Jr. 

of Richmond and John L. Walker, Jr. of Roanoke, 
addressed questions to each candidate. James H. Lat- 

imer, former Capitol Correspondent for the Richmond 

Times-Dispatch, was an excellent moderator. 
In his opening remarks, Mr. Latimer noted: 

"Ever since Virginia began electing gov- 
ernors by popular vote in 1851, a great 
majority of our governors, eighty percent, 
four out of five, have been lawyers. Since 
1888, when The Virginia Bar Association 
was formed, twenty out of twenty-four gov- 
ernors have been lawyers. That’s five out of 
six. I think, Mr. President, that speaks very 
well for this association." 

Joan Mahan 

1985 Tournament Winners 

1985 VBA Tennis Tournament 

Mixed Doubles--Championship Winners: Heilig 
and Heilig. Championship Finalists: Robinson and 

Dimos. Class A Winners: Sims and Sims. Class A 

Finalists: Arthur and A~hur. Class B Winners: Alex- 
ander and Alexander. Class B Finalists: Schwarz- 
schild and’Schwarzschild. 

Ladies" Doubles--Championship Winners: Heilig 
and Ryan. Championship Finalists: Shannon and 

Lemon. Class A Winners:’Sims and Meador. Class A 
Finalists: Maloney and Morris. Class B Winners: 
Mosby and Logan. Class B Finalists: Talbott and 

Hazlegrove. 

Men’s Doubles--Championship Winners: Hancock 
and Whitley. Championship Finalists: Maloney and 
Morris. Class A Winners: Hackney and Shackleford. 

Class A Finalists: Carter and Little. Class B Winners: 
Reams and Jordan. Class B Finalists: Rogers and 

Kidd. 

Senior Men’s Doubles--Winners: Russell and Lan- 
dess. Finalists: Mitchell and Monahan. 

Virginia Bar 1985 Bridge Results 

Winner: Mrs. Robert L. Burrtis, Jr. (Ann). Runner- 
up: (Tied) Juanita Teasley and R. E. Lee--Trophy 
awarded to Juanita Teasley on a cut of the cards. 

Virginia Bar 1985 Golf Results 

Men--36 Holes: 1st Low Gross, T. Chandler, 148; 
1st Low Net, J. Gregory, 139; 2nd.Low Gross, F. 

Summers, 152; 2nd Low Net, R. B. McCutcheon, 141. 

18 Holes: Low Gross, B. Matson, 82; Low Net, J. 
Prosser, 74. 

Seniors: Low Gross, R. Cooney, 81; Low Net, W. 
Hazlegrove, 74. 

Ladies: Low Gross, J. Gardner, 79; Low Net, L. L. 

Chandler, 72. 
O.W. #12, Long Drive, S. Goode; O.W. #18, Closest to 

the Pin, R. Young. 

Virginia Bar 1985 Road Race Results 

Men--Fastest Time, Donnie Moses; Fastest Adjust- 

ed Time, Courtland L. Traver. 

Women--Fastest Time, Wanda Crockett. 

Results ’of the Skeet and Trap Tournament 

Trap (~VIen)--A: R. Young, III, C. Traver; B: K. 

Magette, ;r. Rohman. 

Skeet (Men)--A: R. Hardy, 5204, R. Page; B: W. Wil- 

son, T. Stokes, 6749. 
Trap (Ladies)--A: Mrs. R. Young III; B: Mrs. Dun- 

can Getchell 6630 (Cynthia). 

Skeet (Ladies)--A: Betsy Haskins 5210; B: Mrs. R. 
Hardy. 
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WILLIAM G. HANCOCK 

_’- REPARING this report brings into sharp focus the 

energy, enthusiasm and achievement of the 35 com- 
mittees of the Young Lawyers Section. At the risk of 

exposing my age, I can say that during my 10 years in 

the Section I have never witnessed a more dedicated 
or hard working group of committee chairpersons and 
members. Supplementing the hard work of the com- 
mittees are the guidance and assistance of Chairman- 
Elect Lollar, Secretary-Treasurer Farrell and the 

members of the Executive Committee, without whom 
I would be destitute. 

ABA Award of Achievement 

In my previous reports, I have emphasized the pub- 
lic service projects of the Section. It is hoped that such 
efforts, in addition to providing a valuable service to 

the public, have helped improve the tarnished image 
of the profession. For this reason, I am very proud to 
announce that the ABA has recognized the Young 

Lawyers Section for its service to the public and to the 
profession. At the Annual Meeting held in Washing- 
ton, D.C. during the fourth of July weekend, the Sec- 
tion was honored by its receipt of two awards in the 
annual Award of Achievement Competition. The Sec- 
tion submitted applications in both the comprehen- 
sive and single project categories. The comprehensive 

category includes all completed projects which involve 
service to the public or service to the profession. The 
VBA-YLS was a unanimous choice for first place in 
the comprehensive category, defeating all other states 

of similar size. In addition, the Section received a 
second place award in the single project category for 
Grady Carlson’s "Law Everyone Should Know" pro- 
gram. The "Law Everyone Should Know" lectures, 
covering a wide range of topics, are presented to the 

public at no charge at 15 locations throughout the 
state. Winning two awards in the same year marks 
the first time that this has been accomplished by the 

Section. I would like to offer my personal congratula- 
tions to Carol Hurt, Grady Carlson and Jack Coffey 

William G. Hancock is a partner in the firm 
of Mays, Valentine, Davenport & Moore. Mr. 

Hancock received his B.A. in economics from 
the University of Virginia, and a J.D. from the 
University of Richmond School of Law, where 
he was Developments Editor of the Law Review. 
He currently serves as Counsel to and a Director 
of Home Beneficial Corporation. Mr. Hancock 
has participated as author and lecturer for sev- 
eral continuing legal education publications 

and seminars. 

who prepared the submission, and to all chairpersons 

and members of the committees who made the 
awards possible. 

Recent Activities 

The Bridge-the-Gap Committee, chaired by John 

Eure, in conjunction with the CLE Committee, recently 
conducted a seminar for newer lawyers on the subject 
of Buying and Selling Businesses. The seminar was 
held in eight locations around the state and was very 

successful. Preparations for the annual fall Bridge- 
the-Gap Seminars are continuing and these very val- 
uable courses will be offered during the latter part of 

October. 
Joe Rapisarda, Jr., and his Speakers Bureau Com- 

mittee arranged for Mac Friddell to speak at a pre- 
retirement seminar sponsored by the Hill Donnelly 

Directory Corporation and held at the Richmond 
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Hyatt on June 19. The committee is in the process of 

compiling a roster of speakers and interested groups. 
Any inquiries or suggestions should be directed to 

Joe. 
At the annual meeting of the Virginia State Bar 

held at Virginia Beach, the Virginia Law Foundation 
awarded a $7,400 grant to John Fletcher’s Criminal 
Law Committee. These funds, along with the $1,100 
grant previously received from the ABA, will provide 
the funds necessary to print the initial copies of the 

Victim/Witness Brochure which will be distributed 
shortly. 

I am sure that the Executive Committees of the 
senior bar and the Young Lawyers Section, as well as 
Joan Mahan and her staff, join with me in thanking 

Whit Whitham of Browder, Russell, Morris & Butcher 
for his efforts in producing the Directory. As most of 
you know, the Directory contains a listing of all the 
Executive Committees, Chairpersons and members of 

committees, as well as the history, charter and by- 

laws of the Association. Those active in the Associa- 
tion could not operate without the Directory. 

Summer Meeting 

It would be a truism to state that it is impossible to 
have a bad meeting at the Greenbrier. However, de- 
spite horrendous weather and what should have been 
dismal attendance, the summer meeting was one of 
our best ever. Once again, Lex Eley and the Meetings 

Committee put on two excellent programs. The Fri- 

day morning program consisted of a panel discussion 
entitled "Legal Malpractice System: What Have We 

Created?" An unusually high number of attendees 
were treated to an interesting discussion by modera- 
tor Paul Lebel of the Marshall-Wythe School of Law, 
Tom Albro of Smith, Taggart, Gibson and Albro in 

Charlottesville, Ed Kehoe of Johnson and Higgins in 
Richmond and Rosey Page of McGuire, Woods & Bat- 
tle. Rosey deserves a special thanks for filling in for 
David Landin at the last minute. Congratulations to 

David and Susan on the birth of their twin boys. Sat- 

urday morning brought a record breaking audience to 
hear a debate between the two Virginia gubernatorial 
candidates, Gerald L. Baliles and Wyatt B. Durrette, 
Jr. James Latimer, chief political writer for the Rich- 

mond Times-Dispatch, moderated the very lively 

debate. As usual, the tournaments were very popular 
and we all appreciate the time and effort put in by 

Tom Hardy, Steve Robinson, J. Boland, Allen Goolsby, 

Court Traver and Don King. 

Fall Activities 

The National Moot Court Committee, chaired by 
Bruce Thomas and Dave Simonsen, have organized 
the Region IV Round of the 36th Annual National 
Moot Court Competition to be held at the University 
of Virginia on November 22-24. Teams from 14 law 

schools will be judged by Virginia Supreme Court 

Chief Justice Harry L. Carrico, United States District 
Court Judges Robert R. Merhige, Jr. and James C. 
Turk, and a host of other nationally prominent judges 
and lawyers. 

The Town Hall Committee, chaired by Pat Gotts- 
chalk, will conduct a public forum on a topic of tre- 

mendous interest to the public. A program entitled 
"Victims of Crime" will be held at the Hyatt House in 
Richmond on October 23, 1985 at 7:30 p.m. The forum, 
which is open to the public at no charge, will cover 

such areas as missing children, child protection pro- 
grams, domestic violence, the criminal justice system 

and victims restitution assistance. In addition, the 
committee, with the assistance of Rich Maxwell, con- 
tinues to make preparations for a debate between the 
two Virginia gubernatorial candidates. This debate 

will be held in late October in Roanoke and will be 
covered by live television. 

The Alternative Dispute Resolution Committee, 

chaired by David Shuford, is preparing a program on 
alternative disput~ resolution to be presented at the 

winter meeting in Williamsburg. It is hoped that this 
program will kick off the Association’s plans to 

develop an alternate dispute resolution process in 
Virginia. 

Fall Meeting in Alexandria 

Bill Van Buren, Chairman of the Executive Council 
Meetings Committee, and Secretary-Treasurer Farrell 
have arranged for our fall meeting to be held at the 
Ol~l Town Holiday Inn in Alexandria at 10:00 a.m. on 

Saturday, October 12, 1985. All members of the Young 
Lawyers Section are invited to the meeting and a lun- 
cheon to follow. Spouses, dates and children are also 

invited to the luncheon. Bill and Tom are currently 
planning adult nocturnal activities. Those wishing to 
stay overnight should contact the Old Town Holiday 
Inn for reservations as soon as possible. 

Chairman-Elect Lollar is in the process of organiz- 
ing his committees for 1986. Anyone who has ideas 

for potential projects or who is interested in doing 

committee work should contact Charles M. Lollar, 
1800 Sovran Center, Norfolk, Virginia, 23510. 
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1985 Patrons 
Philip J. Bagley, III ............. Richmond 
John W. Bates, III .............. Richmond 
John So Battle .................. Richmond 
A. Hugo Blankenship, Jr ........... Fairfax 
Marvin C. Bowling, Jr ........... Richmond 
Evans B. Brasfield ............. Richmond 
A. J. Brent ..................... Richmond 
Thomas C. Brown, Jr ........... Alexandria 
Robert L. Burrus, Jr ............. Richmond 
M. Caldwell Butler ............... Roanoke 
Royal E. Cabell, Jr .............. Richmond 
Archibald A. Campbell .......... Wytheville 
Daniel A. Carrell ............... Richmond 
Joseph C. Carter, Jr ............. Richmond 
R. Ho Catlett, Jr .................. Richmond 
R. Harvey Chappell, Jr .......... Richmond 
George M. Cochran .............. Staunton 
Michael McHale Collins ......... C~vington 
C. Lacey Compton, Jr .......... Woodbridge 
Robert A. Cox, Jr ............... Richmond 
James S. Cremins .............. Richmond 
Clifford A. Cutchins, IV ......... Richmond 
John N. Dalton ....... : ........ Richmond 
Arthur Beverly Davies, III ..... Lynchburg 
Mark Stanley Dray ............. Richmond 
E. Waller Dudley .............. Alexandria 
Kathleen Du Val ......... ̄ ...... Richmond 
A. C. Epps ..................... Richmond 
William W. Eskridge ............ Abingdon 
Bernard M. Fagelson .......... Alexandria 
William A. Forrest, Jr ........... Richmond 
Calvin W. Fowler ................. Danville 
Harry Frazier, III .............. Richmond 
Richard D. Gary ............... Richmond 
Vernon M. Geddy, Jr ......... Williamsburg 
Allen C. Goolsby, III ............ Richmond 
George G. Grattan, IV ...... Charlottesville 
Edward S. Graves ............. Lynchburg 
Jack E. Greet ..................... Norfolk 
Kossen Gregory .................. Roanoke 
Virginia H. Hackney ........... Richmond 
William Glenn Hancock ......... Richmond 
James A. Harper, Jr ............. Richmond 
W. Gibson Harris ............... Richmond 
John T. Hazel, Jr .................. Fairfax 
Edward S. Hirschler ............ Richmond 
Waller H. Horsley .............. Richmond 

(continued on 

Joseph A. Howell, Jr ............ Richmond 
F. Claiborne Johnston, Jr ........ Richmond 
James P. Jones .................... Bristol 
L. Anthony Joseph, Jr ........... Richmond 
John F. Kay, Jr ................. Richmond 
Jackson L. Kiser ................. Danville 
J. Sloan Kuykendall ........... Winchester 
Tom T. Lawson .................. Roanoke 
William J. Lemon ................ Roanoke 
Richard H. Lewis .................. Fairfax 
George B. Little ................ Richmond 
John H. Locke ................... Roanoke 
Robert Mann ................ Martinsville 
Michael W. Maupin ............. Richmond 
Daniel J. Meador ............ Charlottesville 
J. Robert McAllister, III .......... Arlington 
Howard C. McElroy ............ Abingdon 
James R. McKenry ......... Virginia Beach 
Henry H. McVey, III ............ Richmond 
Leigh B. Middleditch, Jr ..... Charlottesville 
Andrew P. Miller ........ Washington, D.C. 
S. D. Roberts Moore ............... Roanoke 
T. Justin Moore, Jr .............. Richmond 
Thurston R. Moore ............. Richmond 
G. Marshall Mundy ............... Roanoke 
Edwin P. Munson .............. Richmond 
Robert C. Nusbaum ................ Norfolk 
Rosewell Page, III .............. Richmond 
Robert S. Parker, Jr ............. Richmond 
Lawrence J. Pascal ............ Alexandria 
Hugh L. Patterson ................. Norfolk 
Robert H. Patterson, Jr .......... Richmond 
C. Cotesworth Pinckney ......... Richmond 
Don R. Pippin ..................... Norton 
Fred G. Pollard ................. Richmond 
Robert N. Pollard, Jr ............ Richmond 
Robert Dean Pope .............. Richmond 
Richard C. Rakes ................. Roanoke 
William R. Rakes ................. Roanoke 
James C. Roberts ................ Richmond 
Frank W. Rogers, Jr ............... Roanoke 
William L. Rosbe ............... Richmond 
John M. Ryan ..................... Norfolk 
Philip M. Sadler ................... Pulaski 
Wilson Edwin Sheridan ......... Richmond 
Michael L. Shortridge ............... Norton 
Thomas G. Slater, Jr ............ Richmond 
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1985 Patrons 
(continued from page 31) 

Alexander Hoke Slaughter .......... Richmond 

Norman F. Slenker ............... Arlington 

Edward M. Smith ................ Arlington 

R. Gordon Smith ................. Richmond 

Richard W. Smith ................. Staunton 

Turner T. Smith .................. Manassas 
Emerson G: Spies ............ Charlottesville 
William B. Spong, Jr ........... Williamsburg 

Harold E. Starke, Jr ............... Richmond 
Gregory N. Stillman ................ Norfolk 

Hiram A. Street .................... Grundy 

Robert E. Stroud ............. Charlottesville 

George R. C. Stuart ............... Abingdon 

Frank L. Summers, Jr .............. Staunton 
Anthony F. Troy ................. Richmond 

John L. Walker ................... Roanoke 

Martin D. Walsh ................. Arlington 

Edmund L. Walton, Jr .............. McLean 

Thomas R. Watkins .......... Newport News 

Jay M. Weinberg ................. Richmond 

Hill B. Wellford, Jr ................ Richmond 
Hugh V. White, Jr ................ Richmond 
Kenneth Spencer White .......... Lynchburg 

Anne Marie Whittemore ........... Richmond 

Henry.T. Wickham ............... Richmond 

William T. Wilson ............... Covington 

Jesse B. Wilson, III ................. Fairfax 

John Clinton Wood ................. Fairfax 

Thomas S. Word, Jr ............... Richmond 

R. Reid Young, Jr ............... Martinsville 

New Members of The Vir nia Bar Association 

Name City 

*Albro, Thomas E ..................... Charlottesville 
Barry, Robert J .............................. Norfolk 
Beeson, Phillip Jeffrey Rock ................. Fairfax 

*Bradshaw, Junie LeRoy ................... Richmond 
Brock, Samuel Morton, III ................. Richmond 
Cahill, John Francis ........................ Fairfax 

*Carter, Richard E .................... Charlottesville 
Chafin, Augustus Benton, Jr ................ Lebanon 

*Clifton, N. Samuel ........................ Richmond 
Constine, David Edward, III ............... Richmond 

*Cooney, Robert J ........................... Roanoke 
Crawford, Beverly Diane .................. Richmond 
Davies-Sekle, Michael ........................ Reston 
Dodge, David Orin ....................... Springfield 

*Downey, James P ........................ Warrenton 
*Dunham, George K ........................ Richmond 
Flynn, Daniel Clarke .............. Washington, D.C. 
Forbes, Otis K., III .......................... Norfolk 

*Foster, Paul M .............................. Fairfax 
Gill, Jeffrey Michael ...................... Richmond 
Hardy, Robert W ............................ Norfolk 
Higginbotham, Phyllis Shelton ............. Altavista 
Higgs, Steven Laxton ...................... Roanoke 
Humphreys, Robert J ................. Virginia Beach 
Kendall, Mary-Ellen Alexander ............ Richmond 
McCauley, James Alfred ................... Hopewell 

*McHale, James F .......................... Arlington 
McIntosh, James 0 ........................ Richmond 
Maddi, Nancy E ........................... Richmond 
Magette, Kurt R ........................... Richmond 
Matson, Bruce Howard ........ .-...-... Newport News 
Meadows, Alice Thornton ................. Richmond 

Name City 

* Melton, Lawrence C ...................... Alexandria 
Melton, Pamela Rogers ................... Alexandria 
Miller, Eugene C ............................ Vienna 
Murphy, Terence ............................ Norfolk 
Nydell, Matt Stuart .................. Charlottesville 
Pickus, Isaac Scott .................... Charlottesville 
Rapapo.rt, Robert A .......................... Norfolk 
Schilling, Thomas James .................. Richmond 

*Sheridar~, Edwin A .......................... Fairfax 
*.Stetter~ Roger A .................... New Orleans, LA 
Slyvester, Sandra Rae ................... Woodbridge 
Tuxk, James Clinton, Jr ...................... Radford 

*Ubben, Donald T ................................ Ivy 
Van Meter, Solomon Lee ................... Roanoke 
Vaughan, William Josephus, Jr ....... Virginia Beach 

*Walden, Kennon C., Jr .................... Blackstone 
*Wilson, Rodger Lee ....................... Midlothian 
*Wilcox, Sarah Willis ....................... Arlington 

Eligible for Life Membership in 1985 

tCampbell, Gordon E ......................... Norfolk 
tDickson, William P., Jr ...................... Norfolk 
Edmunds, James E., III ..................... Halifax 
Fishburne, Junius R .................. Charlottesville 
Smith, J. Wellford ......................... Richmond 
Smith, L. Mercer .......................... Richmond 

Eligible for Judicial Life Membership in 1985 

~Gordon, Thomas C., Jr ..................... Richmond 

*Denotes Regular Members--All others are YLS. 
~fPast President 

32 



The Association notes with deepest regrets 

the passing of the following members: 

P. A. Agelasto, Jr ............................................. 1905-1985 

T. Munford Boyd ............................................. 1899-1985 

Russell L. Davis .............................................. 1903-1985 
(Life Member) 

C. Clark Laster, III .......................................... 1945-1985 

Blake Tyler Newton, Jr ...................................... 1915-1985 


