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Come See Us at the Homestead
We are pleased to present the Summer 2018 issue of Opening Statement!
The annual VBA Summer Meeting is rapidly approaching. On July 19–21 at the Omni
Homestead Resort in Hot Springs,Virginia, lawyers from every walk of life will gather
for a fun-filled weekend of recreation, networking, and CLE programs. All VBA members are invited to attend, and more details are available in the sidebar. If you have not
yet become involved with the YLD, the Summer Meeting is a great first step. We are
always excited to see new faces at the Summer Meeting.
Now, let’s look at some of the highlights from this issue of Opening Statement.
In his column on page 2,YLD Chair Andrew Stockment discusses how YLD members
are giving back to the community, including the YLD’s signature spring service project, the Legal Food Frenzy. Virginia lawyers, staff, and law students participating in
this year’s Legal Food Frenzy raised the equivalent of 1.5 million pounds of food for
those in need.
This issue also features Michelle F. Dallman’s recap of the YLD’s 2018 Model Judiciary Program on page 3, which culminated with arguments before a panel of Virginia
Supreme Court Justices. We offer our warmest congratulations to Diana Hall and
Nathan Robinson, the team of winning students this year.
Graham K. Bryant kicks off our selection of in-depth articles on page 4 with “Revealing
the Logic of Legal Writing,” in which he discusses how incorporating formal logical
principles into legal writing makes you a more effective advocate. Franklin R. Cragle,
III, then provides a look at the many pitfalls subrogation waivers present for unwary
insureds in “Waiver of Subrogation: What Does It Mean to You?” on page 6. Wrapping
up our substantive articles is Craig Hoovler, who on page 10 reviews new possibilities
for patent owners in light of a recent Supreme Court decision in “WesternGeco Provides
for Recovery of Lost Foreign Profits.”
Finally, the YLD held its Spring Meeting at the Sanderling Resort in Duck, North
Carolina this past April. As the photographic spread on pages 8–9 shows, the beautiful
weather and camaraderie combined to make the meeting a success.
Thank you for reading. We trust you will enjoy this issue of Opening Statement!
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VBA Summer Meeting
The Virginia Bar Association will hold
its 128th VBA Summer Meeting on
July 19–21 (Thursday–Saturday) at
The Omni Homestead Resort in Hot
Springs, Virginia. The Summer Meeting
will have many CLE opportunities
to sharpen your legal acumen and
learn from leading lawyers, as well as
opportunities to network, play golf,
hike the Allegheny Mountains, and
enjoy the many resort amenities.
The YLD will meet Saturday morning
to discuss programs and goals for the
balance of the year, and then again
in the evening for the “YLD Social on
the Front Porch.” We encourage you to
be a part of this historic meeting! To
register, contact Kylie Hinson at 804644-0041 or kyliehinson@vba.org, or
visit the VBA website.

Upcoming VBA Events:
July 19–21: 128th VBA Summer
Meeting – Omni Homestead Resort
(Hot Springs, VA)
Sept. 13–15: 48th Annual Labor and
Employment Law Conference – Hotel
Madison (Harrisonburg)
Sept. 20: VBA Appellate Summit –
McGuireWoods (Richmond)
Sept. 24: 2nd Annual Joint ADR
Symposium – Troutman Sanders
(Richmond)
Oct. 12: 20th Annual Corporate
Counsel Fall Forum – Omni Richmond
Hotel
Oct. 19–20: YLD Fall Meeting – The
VBA on Main (Richmond)
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Oct. 25: 14th Annual Virginia Health
Care Practitioners’ Roundtable –
Troutman Sanders (Richmond)
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MESSAGE FROM THE CHAIR

Service to the Bar & Public
By Andrew B. Stockment

This past April, nearly 60 young lawyers,
spouses, and guests, plus 13 children,
all gathered at The Sanderling Resort in
Duck, North Carolina for our Spring
Meeting. We enjoyed excellent weather
and drinks and s’mores around the fire
pit, while reconnecting with friends and
developing new relationships with other
young lawyers, including several firsttime attendees and young lawyers who
were not yet VBA members (but who
have since joined!). Thanks to the work
of the YLD’s CLE Committee, led by
Emily Gomez, we set a Spring Meeting
record with three CLE programs. Sarah
E. Turberville (Director of Justice
Programs at The Constitution Project)
presented “A Close Look at Constitutional Rights and Responsibilities in
2018,” Scott Prince (VSB Assistant
Bar Counsel) presented “Ethics Update
2018: Focus on Ethical Representation,” and recent YLD “graduate” and
former YLD Executive Board member
Seth Ragosta (Shareholder at Lenhart
Pettit) presented “What Family Lawyers
Want Other Lawyers to Know.”
Throughout its history, the VBA Young
Lawyers Division has actively advanced
the highest ideals of the legal profession
through advocacy and volunteer service.
I recently attended two inspiring events
that showcased the difference that lawyers make when they give back to their
communities. First, I attended the 2018
Chief Justice’s Pro Bono Summit at the
Supreme Court of Virginia. We heard

the VBA Pro Bono Council’s report on
The State of Pro Bono in Virginia 2018 and
a report by the National Center for State
Courts that provided a statistical analysis of case results that demonstrated
the significant impact legal representation makes compared to litigants
who represent themselves. Laura
Golden Liff (YLD Executive Board
Member and YLD Representative on
the Pro Bono Council) discussed ongoing projects of the Pro Bono Council,
including opportunities for lawyers to
be connected through Justice Server 2.0
(www.justiceserver.org) with pro bono
opportunities that match their areas of
expertise. I encourage you to consider
registering with Justice Server. Second,
I attended the Legal Food Frenzy Award
Reception for this year’s competition,
which raised the equivalent of nearly 1.5
million pounds of food. Since the YLD
started the Legal Food Frenzy in 2007,
the program has raised over 17 million
pounds of food to help the 9–10% of
Virginia households that are food insecure and struggle with hunger.
The year may be half over, but it’s never
too late to get in on the action. If you
would like to develop lasting relationships with fellow young lawyers from
around the Commonwealth, to use
your legal training and experience to
give back to the community, or to help
other young lawyers or law students

YLD Model Judiciary Program A Success
By Michelle F. Dallman

The Model Judiciary Program’s Supreme
Court round took place on at the Virginia
Supreme Court April 25, 2018, following the Court of Appeals and trial rounds
that were held in each region this past
winter/spring. Twelve teams comprising
19 students from 10 schools in Tidewater,
Richmond, and Northern Virginia presented appellate arguments to a panel of
Supreme Court Justices including Justice
Stephen R. McCullough, Justice Charles
S. Russell, Sr., Justice LeRoy F. Millette,
Jr., Justice Cleo E. Powell, and Justice
Arthur Kelsey.
In addition to the students, a number of
school sponsors, attorney-coaches, and
family members joined in for a total of

around 50 attendees. Following arguments, the panel
deliberated and determined
that Diana Hall and Nathan
Robinson from Kecoughtan
High School were the
overall winning team. The
Justices uniformly praised
the students’ efforts and
performances. Following the
Supreme Court round, the
VBA YLD hosted a reception outside the courtroom
where the presiding Justices
mingled with the students,
their mentors/coaches, and
family members.

Continued on page 12

Andrew B. Stockment

Shareholder, Lenhart Pettit (Charlottesville)
YLD Chair, 2018-19
Bio: Andrew focuses his practice on intellectual property, technology, and business law, and he leads Lenhart Pettit’s cybersecurity and
data privacy practice. He joined the VBA as a law student and served
in various positions over the years, including founding Editor-inChief of Opening Statement, Co-Chair of the ABA Awards of Achievement Committee, and YLD Representative to the Law Practice Management Division.
Andrew received the YLD’s Emerson G. Spies Award for 2012, and he currently serves
as a member of the VBA Intellectual Property and Information Technology Law Section
Council. He is a graduate of the University of Virginia School of Law. Andrew, his wife
Martha, and their daughter live in Crozet and are active members of Trinity Presbyterian
Church. They enjoy reading, hiking, and watching U.Va. Men’s Basketball.
Contact Info: abs@lplaw.com or 434.220.9386
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FIRST-HAND EXPERIENCE

Courtesy: VBA Staff
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Diana Hall and Nathan Robinson were the winning team for the 2018 VBA YLD Model Judicial Program.

Opportunities to Get Involved
Are you looking for an opportunity to get involved with the VBA
Young Lawyers Division? You can read about the YLD’s multiple
projects and committees at: vba.org/yldactivities. Just reach
out to the project or committee chair to learn more. In addition,
the YLD always welcomes ideas for new projects. Just reach out
to anyone on the YLD Executive Board to share your proposal:
vba.org/yld.
Opening Statement | Summer 2018 | Vol. 6 No. 3 | VBA Young Lawyers Division
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THE LOGIC OF LAW

Revealing the Logic of Legal Writing
By Graham K. Bryant

true that Socrates was a man, so it folConclusion: The city’s action was
lows that Socrates was mortal. Because
unconstitutional.
the truth of the premises guarantees the
Obviously, this example oversimplifies
conclusion, this is a valid argument.2
the question. We would need to know
Although syllogistic arguments abound the sign’s content, whether the city’s
in legal writing, they’re rarely appar- policy had reasonable time, place, and
ent because writers tend to leave many manner restrictions, and so forth. Each
of their premises or even conclusions of these inquiries, however, would follow
unstated. These implicit arguments are the same essential form: a governing
called enthymemes, and they can make legal rule applied to the facts to establish
identifying the form of a writer’s reason- whether a given element was met.
ing difficult.3
Deductive reasoning has limits. After all,
To illustrate how often hidden syllogis- if every case had an undisputed governtic logic underlies legal writing, consider ing rule and accepted facts, there would
that the common IRAC method for be no need for adjudication—each
structuring legal analyses is essentially would settle.5 Where the governing rule
syllogistic. Under IRAC, the governing is ambiguous, or where its validity is in
law provides the rule statement, that rule question, syllogistic logic fails to provide
DEDUCTIVE REASONING
is then applied to the facts, and this appli- an answer.6 In the foregoing example, an
Deductive reasoning is the process of rea- cation leads to the conclusion.
ambiguous element would be what type
soning from the general to the specific,
of “speech” does the First Amendment
starting from premises that, if true, guar- IRAC thus takes the form of a classical protect? In order to clarify legal rules,
antee the conclusion.1 Deductive logic legal syllogism, in which the legal rule is attorneys must turn to a different method
most often takes the essential logical the major premise, the relevant facts are of reasoning.
form—a syllogism. A ubiquitous syllo- the minor premise, and application of the4
rule to those facts yields a conclusion. INDUCTIVE REASONING
gism is:
For instance:
Major Premise: If one is a human,
The inverse of deductive reasoning,
Major Premise: The First Amendthen one is mortal.
induction involves reasoning from the
ment precludes governments
particular to the general using as premises
Minor Premise: Socrates is a
from “abridging the freedom of
evidence increasing the probability of the
human.
speech.”
conclusion’s truth without guaranteeing
Conclusion: Therefore, Socrates
it.7
Minor Premise: The city required
is mortal.
plaintiff to take down his sign.
Inductive reasoning frequently takes two
It’s true that men are mortal, and it’s also
forms familiar to lawyers: reasoning by
inference and reasoning by analogy.8 Both
Graham K. Bryant
methods involve deriving a general rule
from individual results. For instance, one
Law Clerk, Court of Appeals of Virginia
could derive the major premise of the
College: College of William & Mary (2013)
Socrates syllogism by the following line
Law School: William & Mary Law School (2016)
of reasoning:
VBA Leadership: William & Mary Student Council President
(2014–16)
1. Plato was human, and he was
mortal.
Bio: Graham K. Bryant is a law clerk to Chief Judge Glen A. Huff of the
2. Queen Elizabeth I was human,
Court of Appeals of Virginia, in which role he studies developments
and she was mortal.
in state and federal appellate law as well as techniques for effective legal reasoning
and writing. An active member of the Virginia Bar Association and Virginia State Bar, he
3. Human societies have always
serves on the VSB Special Committee on the Future of Law Practice and is a contributor
had traditions regarding the dead.
to the 2018 revisions of the VSB Appellate Advocacy Handbook. Graham also writes and
4. No living human was alive two
presents on the technological, legal, and social trends affecting the legal profession in
hundred years ago.
the twenty-first century. Beginning in August 2018, he will serve as a law clerk to Justice
William C. Mims of the Supreme Court of Virginia.
∴ If one is a human, then one is
mortal.9
Contact: grahamkbryant@gmail.com
Clients and courts alike judge lawyers by
their words. But regardless of their rhetorical flair, your words ultimately must
convey well-reasoned arguments to be
effective. Just as an expansive vocabulary and grammatical precision are the
building blocks of good writing, fundamental logical principles underpin good
reasoning.
Unfortunately, many legal skills courses
do not address formal logic even though
it pervades nearly all aspects of a lawyer’s work. Incorporating basic logical
principles into your writing will give
you a competitive edge over those
unable to strip arguments to their logical
foundations.
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Statements 1 and 2 analogize to other
specific examples, while statements 3
and 4 contain facts from which one can
infer the conclusion. Employed together,
they create a cogent inductive argument
because the premises are true and make
it probable that the conclusion is true.10
Having derived the rule, one can then use
syllogistic logic to deduce that Socrates,
a human, is also mortal.
Induction is most useful to attorneys as
a tool for inferring a governing rule, or
major premise, before turning to deductive reasoning to complete the syllogism.
The lawyer’s job is to infer an advantageous governing rule and provide a
coordinate factual portrayal—thereby
creating favorable syllogistic premises—
to ensure the court reaches your client’s
desired conclusion.
WOOD V. COMMONWEALTH—
FORMAL LOGIC AT WORK
To illustrate how the principles of deductive and inductive reasoning saturate all
legal writing, consider the case of Wood
v. Commonwealth.11 This 1927 case has
simple facts: Wood, among other contemptible indiscretions, embraced an
unwilling girl who broke free and fled.
He was tried and convicted of assault and
battery at common law.
The ultimate issue before the court was
whether to affirm Wood’s convictions.
The court’s analysis opens by stating that
“[a] battery always includes an assault.”12
This governing rule might be rephrased
into a major premise: “If one commits a
battery, then one commits an assault.”
The minor premise would have to be that
“Wood committed a battery” in order
to conclude that he also committed the
assault.
But the court has not yet determined that
Wood committed a battery, so it cannot
complete this syllogism. Instead, it sets
up a subsyllogism to make the battery
determination using this major premise: a battery is “the wilful or unlawful
touching of the person of another by the
assailant, or by some object set in motion
by him.”13 Recognizing that this complex
rule requires clarification, it further
subdivides its analysis into two more syllogisms regarding the familiar elements
of battery: harmful contact and intent.
For harmful contact, the court states that

the touch need not “result in injury to
the corporeal person. It is sufficient if
it does injury to the mind or feelings.”14
Or, stated in syllogistic form:
Major Premise: A touch is harmful
for battery purposes if it causes
bodily injury or mental or emotional distress.
Minor Premise: Wood deliberately
touched the girl and she suffered
emotional distress.
Conclusion: Wood’s touch was
harmful.
Intent posed a greater challenge. The
court observed that “[n]ot every touch
is a battery” and “[w]hether the touch
constitutes a battery” depends “upon
the intent of the actor.”15 These are not
readily workable rules. So, to determine
whether Wood’s touch was intentional
such that it constituted battery, the court
turned to inductive reasoning to derive
a rule. Specifically, it reasoned by analogy to Lynch v. Commonwealth,16 a prior
battery case in which the victim suffered
distress from the defendant’s touch, but
the defendant did not intend to harm
the victim. The court’s reasoning can be
stated:
1. Lynch is a Virginia battery case.
2. Wood is a Virginia battery case.
3. In Lynch, Lynch was convicted
when his deliberate touch caused
the victim distress despite Lynch
lacking subjective intent to
harm.
∴ In Wood, the touch was intentional if Wood’s deliberate touch
caused the victim distress regardless of Wood’s subjective intent.
With a governing rule thus derived, the
court completed its intent reasoning as
follows:
Major Premise: A touch is intentional for battery purposes if the
defendant deliberately touches
the victim and the touch causes
the victim distress, regardless of
the defendant’s subjective intent.
Minor Premise: Wood deliberately
touched the girl and she suffered
emotional distress.
Conclusion: Wood’s touch was
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intentional.
The court, having reasoned that both elements of battery were met, could then
conclude that Wood committed a battery.
From there, it could return to the opinion’s primary syllogism:
Major Premise: If one commits a
battery, then one commits an
assault.
Minor Premise: Wood committed
a battery.
Conclusion:Wood also committed
an assault.
The court thus completed the reasoning necessary to answer the question
presented: yes, it should affirm Wood’s
convictions of assault and battery. From
this brief analysis you can see that the
court’s opinion is typical of most legal
writing: although rife with enthymemes,
it is essentially a polysyllogistic chain of
reasoning.
The philosopher F.C.S. Schiller said:
“[T]o put an argument in syllogistic form
is to strip it bare for logical inspection.
We can then see where its weak points
must lie, if it has any.”17 By applying this
ability to strip arguments into bare logical form to your legal writing, you will
gain a powerful tool for excising your
weaknesses and exploiting those of your
adversary. 
Endnotes
1.Mary Massaron Ross, A Basis for Legal Reasoning: Logic on Appeal, 3 J. Ass’n Legal Writing
Directors 177, 183 (2006).
2. Frances Howard-Snyder et al., The Power
of Logic 4 (4th ed. 2009).
3. Id. at 83–84.
4. Anita Schnee, Legal Reasoning “Obviously”, 3 J.
Legal Writing Inst. 105, 106 (1997).
5. See John H. Langbein, The Disappearance of
Civil Trial in the United States, 122 Yale L.J. 522,
525 (2012).
6. Wilson Huhn, The Use and Limits of Syllogistic
Reasoning in Briefing Cases, 42 Santa Clara L.
Rev. 813, 829–32 (2002).
7. Howard-Snyder et al., supra note 2, at 3.
8. Ross, supra note 1, at 180.
9. Schnee, supra note 4, at 112.
10. Howard-Snyder et al., supra note 2, at
50–54.
11. 149 Va. 401 (1927).
12. Wood, 149 Va. at 403.
13. Id.
14. Id. at 405.
15. Id.
16. 131 Va. 762 (1921).
17. F.C.S. Schiller, Formal Logic: A Scientific
and Social Problem 222 (1912).
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TRAPS FOR THE UNWARY

Waiver of Subrogation: What Does It
Mean To You?
By Franklin R. Cragle, III

Subrogation. It is a phrase appearing
in nearly every insurance contract, but
rarely understood except by insurers
and attorneys. The term is frequently
glazed over by insureds faced with piles
of insurance documents, often over an
inch thick. But what does it mean? And
what if, in a contractual setting, you are
asked to waive subrogation? Waiver of
subrogation is not something that should
be agreed to lightly, because a misstep
without understanding the ramifications
could easily lead to a denial of coverage.
First things, first. What is subrogation?
In the insurance context, subrogation is
defined as “... [t]he principle under which
an insurer that has paid a loss under an
insurance policy is entitled to all the
rights and remedies belonging to the
insured against a third party with respect
to any loss covered by the policy.”1 In layman’s terms, subrogation occurs when an
insurer pays an insured for a loss caused
by a third party. The insurance company
is then “subrogated” – or steps into the
shoes of the insured – to sue that third
party for the loss suffered by the insured.
In short, the insurance company pays its
insured to make the insured whole. The
insurer, to make itself whole, then has the
right to sue the third party that caused
the damage.
Because an insurer pays on its policy for
losses suffered by the insured to make

that policy holder whole, the insurer is
out significant amounts of money. The
only way to recoup that money is to sue
the party responsible for the loss. Therefore, insurance policies include terms that

‘In the majority of cases, if
an insured enters into a waiver
of subrogation without the
insurer’s knowledge, the
insurer is well within its
rights to deny coverage...’
require its insured not take any actions
which would compromise the insurer’s
right to subrogation. The general policy
language usually states “Insured will not
act in any way that would limit or otherwise diminish the insurer’s right of
subrogation.”
Despite this generally universal insurance policy term, commercial contracts
between parties (not the insurer) will
frequently include “waiver of subrogation” provisions. These are most often
found in construction and lease contracts. A waiver of subrogation provision
prevents the insurance company (who
steps into the shoes of the insured after
it pays a loss) from suing the other party
to the contract – which likely caused the
loss. Moreover, waiver of subrogation

Franklin R. Cragle, III

Partner, Hirschler Fleischer (Richmond)
Practice Areas: Anticompetitive business tort; insurance
coverage; employment litigation
Law School: University of Richmond
VBA Leadership: VBA YLD Executive Board; Co-Chair of Moot
Court Competition
Bio: Frank Cragle is a trial lawyer and a member of Hirschler
Fleischer’s Insurance Recovery Team in Richmond. He handles a variety of corporate
and commercial business disputes, including insurance recovery and policyholder
claims. Frank also devotes a substantial portion of his time to business tort claims
and employment litigation.
Contact info: fcragle@hf-law.com or 804.771.9515
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provisions found in contracts are generally upheld by the courts.
Because insurance policies almost always
include terms which prevent the insured
from taking any actions which would
limit or diminish the insurer’s right of
subrogation, what happens if you sign a
contract that includes a waiver of subrogation? The answer is: you, the insured,
have breached the insurance contract.
Simply stated, the insurance company
will deny coverage and will not cover you
for the loss incurred under the insurance
policy.
What if, however, you entered into a contract with a party who then subcontracts
a portion of the work, and the subcontract contains a waiver of subrogation?
This issue occurs more often than one
might expect and was an issue that was
raised in Travelers Indem. Co. v. Crown Corr,
Inc.2 In that case, Tourism and Sports
Authority, the owner of the University
of Phoenix Stadium, entered into a contract with the Arizona Cardinals and
Hunt Construction for the design and
construction of the Arizona Cardinal’s
stadium. To complete the stadium, Hunt
entered into a subcontract with Crown
Corr, Inc. (“Crown Corr”) to design
the exterior enclosure system for the
stadium. Unbeknownst to Tourism and
Sports Authority, the Hunt Construction-Crown Corr subcontract contained
a waiver of subrogation provision.
After the stadium opened, during a wind
and rain storm, certain panels installed
by Crown Corr fell off the exterior of
the stadium, causing roughly $1.5 million in damage. Tourism and Sports
Authority, owner of the stadium, submitted its claim to Travelers Indemnity
Company (“Travelers”), who paid the
claim – and then filed suit against Crown
Corr (as subrogee of the stadium owner)
to recover the $1.5 million, claiming
negligent construction. Crown Corr
responded by filing a motion to dismiss,
asserting that the contract it entered into
as a subcontractor contained a waiver of
subrogation clause.
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The Court held that although Tourism and Sports Authority did not enter
into the subcontractor agreement with
Crown Corr., it had the right to review
the contract which contained the waiver
of subrogation clause. Travelers, as subrogee, stands in the shoes of its insured
and is bound by these agreements. The
Court went on to say:
[I]nsurers are in the best position to protect themselves
against waivers of subrogation
entered into by their insured
before the acquisition of the
insurance policy by (1) inserting
an exclusion into their policies
that permits the insurers to deny
coverage if any insured waive[d]
the insurer’s subrogation rights,
(2) raising premiums to offset
outlays incurred from the loss
of their subrogation rights, (3)
investigating whether a potential insured has already waived
any subrogation rights, (4)
requiring insureds to warrant at
the time a policy is issued that
their insureds have not, and will
not, waive the insurers’ subrogation rights, and (5) obtaining

reinsurance to cover any waiver
of subrogation rights.3
Based on this, the Court held that
Travelers was bound by the waiver of

‘Waiver of subrogation is not
something that should be agreed
to lightly, because a misstep
without understanding the ramifications could easily lead to a
denial of coverage.’
subrogation rights and was barred from
asserting claims against Crown Corr.
While Crown Corr narrowly escaped
liability based on the Court’s ruling,
many insureds are not so fortunate. In
the majority of cases, if an insured enters
into a waiver of subrogation without the
insurer’s knowledge, the insurer is well
within its rights to deny coverage and
leave the insured to its own devices and
cover the loss out-of-pocket.
Based on the foregoing, the question
now becomes: what if I am presented
with a contract that contains a waiver

of subrogation? Do I have to reject the
contract? Should I demand that the
provision be deleted? Should I sign it
and hope the insurance company never
finds out? NO! The simple answer is
to present this issue to your insurer. It
is likely that the insurer will enter into
an endorsement allowing for the waiver
of subrogation. As you may expect, this
endorsement will come with an increased
premium, as the insurer has to recoup its
risk through higher prices. Also, it goes
without saying, if you have entered into
an agreement with a waiver of subrogation clause and then seek insurance, be
sure not to hide this from the insurer, as
the gambit could result in denial of coverage in the event of a claim. Another
easy solution is to consult an attorney
specializing in this area who understands
the risks involved in these types of waivers and who is able to negotiate with the
insurer to ensure you are not left without coverage.
Endnotes
1.Lee R. Rugg, Couch On Insurance § 222.2,
at 222–14 (3d ed. 2000).
2. 2011 WL 6780885 (D. Ariz. 2011)
3. Travelers, 2011 WL 6780885 at *9 (D. Ariz.
2011).

Submit Your Article or Event Write‑up to Opening Statement
The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles should be
about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided into two installments and published in successive issues.)
Articles. Substantive article topics may include, for example:
yy New developments in the law
yy Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city attorney”)
yy Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono case,”
“Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task Force”)
yy Tips/Advice (e.g., “Arguing your first jury trial,”“Tips for effective negotiations,” or “How to handle your first client
meeting”)
yy General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know about
property settlement agreements,” etc.)
We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations of previously
published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law review articles, etc. The
complete Author Guidelines and the VBA Publication Agreement are available online at: www.openingstatement.org.
Photos and Event Write-ups. In addition to substantive articles, we are also interested in receiving photos and/or write-ups
from YLD events. If you took photos at a YLD social or other event, please pass them along to us for possible use on the YLD
website or in the Opening Statement newsletter.

Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement.org.
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FUN IN THE SUN

Courtesy: VBA Staff

Courtesy: VBA Staff

VBA President C.J. Steuart Thomas III shares a drink and fellowship with attendees during an
outdoor reception.

Courtesy: VBA Staff

2018 YLD Spring Meeting A Success

Courtesy: VBA Staff

The YLD saw a large turnout at the Sanderling, with lawyers and families enjoying a warm weekend in the Outer Banks.
Courtesy: VBA Staff

Courtesy: VBA Staff

Courtesy: VBA Staff

YLD Chair Andrew Stockment shares the Saturday picnic lunch with his daughter.

Dan Mauler and Craig Hoovler take a break from CLE programming to peruse some quality
literature.

Attendees gather around the fire pit for the after-dinner social featuring s’mores.
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Courtesy: VBA Staff

Courtesy: VBA Staff

Johnathan Tarris, Patrick Bolling, and Jennifer Ligon listen to the 2018 Ethics Update
presentation.

Friends old and new enjoy fellowship and a beautiful sunset during Friday’s opening
reception.
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It was smiles all around for the Saturday morning business session.

Jon Puvak toasts the marshmallows just right for the perfect s’more.
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PATENTS: LOST & FOUND

WesternGeco Provides for Recovery of Lost
Foreign Profits
By Craig A. Hoovler

Patents are valuable intellectual property assets that grant their owners a
limited monopoly over the sale and use
of the patented subject matter for a fixed
period of time. The patent permits its
owner to recover potentially significant
sums of money when his or her patents are infringed. Damages for patent
infringement may include reasonable
royalties, lost profits, and in the event of
willful infringement, trebled damages.
Each jurisdiction with a patent system
grants patents that provide protection
within that jurisdiction’s territory and
control. In other words, patents must
be secured in each country where intellectual property protection is desired.
However, with the Supreme Court’s
decision in WesternGeco, 1 owners of
U.S. patents may now potentially seek
damages for lost profits earned in foreign jurisdictions. To seek lost profits,
the damages must be from the sale of a
product infringing a U.S. patent and an
infringing activity under U.S. law must
have occurred within the jurisdiction of
the United States. For example, under
the U.S. Patent Act, 2 a party may be
liable for patent infringement if it ships
components of a patented invention
overseas to be assembled there.3 A patent
owner that proves patent infringement
is entitled to recover damages.4

In the instant case, petitioner WesternGeco, LLC, created a system for
mapping the ocean floor and patented
the idea in the United States. Respondent ION Geophysical Corporation
(“ION”) provided the components to
overseas purchasers that, when assembled, infringed U.S. patents belonging
to WesternGeco. At the trial court level,
ION was found to have infringed WesternGeco’s patents and ordered to pay
royalties of approximately $12 million
for manufacturing and shipping the
components. ION was also ordered to
pay damages of approximately $90 million in lost profits that WesternGeco
could have earned had WesternGeco
sold directly to the foreign purchasers.
On appeal, the Federal Circuit threw
out the foreign lost profits because of
their extraterritorial nature.
The Supreme Court considered the facts
of the case in view of the language of
the relevant statutes—35 USC §271(f)
(2) and §284—and concern regarding
the extraterritorial nature of foreign
lost profits and impacts on comity
with other nations. In fact, there is a
presumption against U.S. law applying
extraterritorially.5 The Supreme Court
has established a two-step framework
for deciding questions of extraterritoriality. The first step asks “whether the
presumption against extraterritoriality

has been rebutted.”6 The second step, if
the presumption has not been rebutted,
asks “whether the case involves a domestic application of [a] statute.”7

‘[W]ith the Supreme Court’s
decision in WesternGeco, owners
of U.S. patents may now
potentially seek damages for
lost profits earned in foreign
jurisdictions’
The Court focused on step two and recognized that if conduct relevant to the
statute’s focus, which may include the
conduct it seeks to regulate, as well as
the parties and interests it seeks to protect, occurred within the United States,
then the case involves a permissible
domestic application of the statute. 8
Here, the Court analyzed §271 in conjunction with §284 and determined
that the overriding purpose of §284 is
to afford patent owners complete compensation for infringements.9
The Court also examined the type of
infringement that occurred to ascertain
the appropriate compensation. 35 USC
§271(f)(2) defines a type of infringement as the supplying in or from the
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Licensing
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United States of components of a patented invention that have no substantial
non-infringing uses and intending that
the components will be assembled
outside of the United States into the
patented device overseas. Thus, the
focus of the statute and the conduct
sought to be regulated was found to
be the domestic activity of supplying
domestically produced components
of a patented invention to producers
overseas for assembly into the infringing product.
Further addressing the concerns about
extraterritoriality, the Court noted that
any analysis must separate a legal injury
from any damages arising from that
injury. In this case, the damages sought
by WesternGeco—the lost profits generated overseas—occurred outside of
the United States, but the legal injury
according to statute occurred within
the United States. As such, the Court
found that the statutes taken together
allow a patent owner to recover lost
foreign profits.
In this case, the infringing act under
the statute—the sending of the components intended to be assembled
into an infringing product—happened
within the United States and thus was
considered to be under the Court’s
jurisdiction. Thus, WesternGeco was
eligible to recover profits generated
overseas through ION’s distribution
of components to a foreign destination

‘[A] patent owner, in some
circumstances, may be able to
fully recover damages related to
the infringement of an invention
patented in the United States
even if the invention is ultimately
assembled and sold outside the
nation’s borders.’
for assembly into an infringing product,
which was then sold.
In light of this decision, there is new
hope that a patent owner, in some circumstances, may be able to fully recover
damages related to the infringement of
an invention patented in the United
States even if the invention is ultimately

assembled and sold outside the nation’s
borders. 
Disclaimer: This is for general information and is not intended to be and
should not be taken as
legal advice for any particular matter. It is not
intended to and does not
create any attorney-client
relationship. The opinions expressed and any
legal positions asserted in
the article are those of the
author and do not necessarily reflect the opinions
or positions of Miles &
Stockbridge P.C., its other
lawyers or the Virginia Bar
Association.

S.Ct. 2090.
7. Id.
8. Id.
9. General Motors Corp. v. Devex Corp., 461 U.
S. 648, 655 (1983).

Are You
Up-to-date On
Data Privacy
& Cybersecurity
Issues?

Endnotes
1. WesternGeco, LLC, v. ION Geophysical Corporation, 585 U.S.
____ (2018).
2. 35 USC §§1-376.
3. 35 USC §271(f)(2).
4. 35 USC §284.
5. Foley Bros., Inc., v. Filardo,
336 U.S. 281, 285 (1949)
6. RJR Nabisco, Inc. v. European
Community, 579 U.S. ___, ___
(2016) (slip op., at 9), 136

Visit our Health Care Data Aware Blog at
williamsmullen.com/blogs/hipaa

Support VBA Foundation
The VBA Foundation funds numerous programs, including the
Ask A Lawyer Project, the Pro Bono Hotlines, the Model Judiciary
Project, the Veterans Issues Task Force, and Regional Mentoring
Programs.To donate or to learn more, visit: vba.org/foundation.

Advertise in the Opening Statement
The VBA YLD is pleased to announce that we are accepting
advertisements for publication in the Opening Statement. The Opening
Statement is highly visible within the VBA. It is published and distributed
to all members of the YLD four times per year. With such high visibility,
what better way to reach your peers? Funds from advertisement
purchases will be used to help support the operations of the VBA YLD
and its numerous programs, including the Opening Statement. If you are
interested in purchasing advertising space in the Opening Statement,
please contact us at editors@openingstatement.org.
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FUN IN THE SUN

A stunning sunset over the Albemarle Sound provided the perfect backdrop for the opening
reception.

Courtesy: VBA Staff

Courtesy: VBA Staff

2018 YLD Spring Meeting A Success (con’t)

Courtesy: VBA Staff

Courtesy: VBA Staff

Spring Meeting attendees enjoyed fellowship and drinks during the opening reception.

Sarah Turberville from the Constitution Project leads a session on constitutional issues in 2018
featuring a discussion on issues including immigration, criminal justice, and government
surveillance.

YLD Chair Andrew Stockment and family prepare to roast s’mores during the after-dinner social
on Saturday.

… Service to the Bar & the Public, continued from page 2
advance their careers, all while having
fun, then the YLD is place for you! The
YLD has numerous projects that are
always looking for additional volunteers
and leaders, and you can find a complete
list at: www.vba.org/yldactivities. Call
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or e-mail me and I will find a leadership
position for you.And whether you are new
to the YLD or a longtime member, come
join us at our Fall Meeting—and bring a
young lawyer friend! We will be holding
our Fall Meeting on October 19–20 at

the VBA Member Center in Richmond,
where we will once again come together
for a YLD Leadership Council Meeting,
CLEs, and an opportunity to network and
socialize. 
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