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YLD RECEIVES NATIONAL RECOGNITION

Who is the YLD?

We are pleased to present the Fall 2017 issue of Opening Statement. This issue is packed
with photos from the VBA Summer Meeting (pages 8-10) and YLD Fall Meeting (page
12). You can also find practical advice from Lauren Wheeling Waller, as she reflects
back on ten years of practice as a licensed Virginia attorney (pages 6-7). Additionally, Franklin Cagle addresses the Supreme Court of Virginia’s recent ruling in Funny
Guy, which held that when a party disputes the existence of a settlement agreement,
all claims arising out of the agreement must be asserted in a single suit to avoid res
judicata challenges (page 3). And Dan Mauler analyzes a recent decision from the
Eastern District of Virginia regarding how a private Facebook page can morph into a
constitutionally-protected public forum (page 11).

The Young Lawyers Division (YLD)
is comprised of attorneys who
are members of the Virginia Bar
Association and who are either 37
years old or younger, or who have
been in practice three years or less.
YLD members play an active role
in the legal community and the
community in general, supporting
projects including the Model
Judiciary Program and National
Moot Court, as well as the Domestic
Violence Project, Wills for Heroes
program, and the Legal Food Frenzy.
The YLD focuses on professional
development and education for
young and new attorneys, and
promotes
hands-on
leadership
training that helps shape strong
lawyers in Virginia.

Opening Statement Shines
at ABA Awards

We are happy to report that theYLD once again received national recognition through
multiple ABA Awards of Achievement. Specifically, the YLD won first place in the
following categories: Comprehensive, Diversity (for its Virginia Hispanic Chamber
of Commerce Legal Aid Clinic), Service to the Bar (for its Spring Symposium at the
University of Richmond), and Newsletter (for its submission of Opening Statement). As
an awardee, theYLD was invited to participate in the Fall Affiliate Showcase during the
American Bar Association’s YLD 2017 Fall Conference in Denver, Colorado.
Please help us continue to tell the story of theYoung Lawyers Division. If you are planning aYLD event, let us know so we can help publicize it and increase participation, and
please send us a write-up and photos afterward so that we can share your successes with
the rest of the Young Lawyers Division and the VBA. Please consider turning a recent
experience or assignment into an article to share with your fellow young lawyers. If
you are a more experienced lawyer reading this newsletter, please consider writing an
article to share your wisdom with attorneys who are in the early stages of their careers.
We look forward to receiving your submissions, and we welcome your comments and
suggestions. You may contact us at: editors@openingstatement.org.
Thank you for reading. We hope you enjoy this issue of Opening Statement!

To learn more about the YLD, visit our
website at www.vba.org/?page=yld.

Upcoming VBA Events:
Nov. 9: 23 rd Annual Administrative
Law Conference - Troutman Sanders
(Richmond)
Nov. 17: VBA Moot Court
Competition
Jan. 18-19: 128 th VBA Annual
Meeting
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MESSAGE FROM THE CHAIR

Serving Others - Make the Time
By Jeremy S. Williams
TheVBA mission statement provides that one
of its goals is to advance the highest ideals of
the profession through advocacy and volunteer
service. Rule 6.1 of the Rules of Professional
Conduct state that a lawyer should contribute
at least two percent of his or her time to pro
bono public services which includes volunteer
activities. Aristotle said “What is the essence of
life? To serve others and to do good.” And my
favorite quote of all:“Attorneys who volunteer
through theVirginia Bar Association are totally
more rad than those who do not” –Unknown
Author.1
So, we’ve established the base. Everyone in
our profession, at a minimum, is expected
to give back. It’s the part of the price we
pay for having the opportunity to work 70
hours a week while attempting to capture at
least 50 of those hours for billing purposes.
Seriously though, we are part of an elite, welleducated profession. For centuries, lawyers
have been leading the way in promoting the
ideas of democracy, advancing civil rights,
and protecting the downtrodden. Lawyers
also overwhelmingly make up our governing
bodies. In exchange for these opportunities
and this power, comes certain expectations.
The expectation is that we will give back to
the community which helps support us and
our profession. For many of us, such a realization leads to two concerns: (i) do I have time;
and (ii) how do I give back? Fortunately I am
here to answer both questions.
First, do what you can. No one expects you
to give up your day job and spend your days
traversing the country looking for opportunities to help the impoverished achieve justice.
If you do, great. Otherwise, just give when
you can. Maybe you find that work is a little
slower around the holidays. Volunteer at a
food bank or a holiday fundraiser. Perhaps

you have Saturday mornings free and can
spend that time sending out a few emails
in support of one of our causes. Perchance
you can carve out a few minutes every day to
inspire a younger member of the bar or reach
out to someone in need of legal services. In
other words, no one expects all of your time
(except maybe your managing partner). Give
what you can and I guarantee no one will be
disappointed.
Second, there are so many wonderful opportunities. The “how” part should never be
difficult. Right now the YLD is looking for
mentors and guest speakers to contribute as
little as one hour a month to help to shape the
minds of young students atWoodville Elementary. Perhaps you have an eye for the arts and
you want to volunteer to assist artists in need
of legal services through our Lawyers for the
Arts program. If you are uber-competitive,
join the Legal Food Frenzy and help us feed
the hungry while ensuring that we keep North
Carolina in their place (just under us in case
you forgot that is where North Carolina is on
a map).2 Or maybe you want to help advance
the advocacy skills of our younger lawyers
and hang out with a guy who generally rocks
a pretty solid beard (looking at you Frank
Cragle). Then join the Moot Court committee. Either way, the YLD has something
to offer to help you meet your responsibilities and just generally be a better person. We
welcome your service no matter your interest or availability. Check our programs at
http://www.vba.org/?page=yld_activities,
get involved and just generally be a bigger
badass in our profession. 
Endnotes
1.So . . . the author is not really unknown. It was me and
I just made it up. Doesn’t make it any less true though.
2. This is also my dream for Virginia basketball.

Jeremy S. Williams

Partner, Kutak Rock LLP (Richmond)
YLD Chair, 2017-18
Bio: Jeremy is a partner in the Bankruptcy, Restructuring and
Creditors’ Rights group at Kutak Rock LLP in Richmond, where he
represents debtors, creditors and other interested parties in various
matters in federal and state court. A VBA member since 2011, he most
recently served as Chair-Elect of the Young Lawyers Division and
co-chair of the George Mason University Law School Council. Jeremy
is a member of the VBA Bankruptcy Law Section and is a graduate of the University of
Virginia and the George Mason University School of Law.
Contact Info: jeremy.williams@kutakrock.com or 804.343.5257
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KNOW YOUR PRACTICE

Funny Guy Requires Litigants to
Anticipate Defenses or Risk Res Judicata
By Franklin R. Cragle, III

When a settlement agreement is breached,
must you bring all underlying rights of action
in existence in addition to the breach of
settlement agreement or risk res judicata?
The Supreme Court of Virginia answers:
“sometimes.”
In Funny Guy, LLC v. Lecego, LLC, 293 Va. 135
(2017), the Virginia Supreme Court held
that when a party disputes the existence of
a settlement agreement, all claims must be
asserted in a single suit – both breach of the
settlement agreement and all other underlying rights of action.
The facts of Funny Guy are straightforward.
Funny Guy, LLC (“Funny Guy”) provided
certain services to Lecego, LLC (“Lecego”)
pursuant to oral contract. Approximately
$75,000 worth of services remained unpaid.
The parties purportedly entered into a
settlement agreement, which Lecego then
allegedly breached. Funny Guy brought suit
on the breach of settlement agreement only
– the existence of which Lecego contested.
The trial court dismissed the suit, holding
that no meeting of the minds existed for the
settlement agreement. In response, Funny
Guy filed a second suit asserting a breach of
contract for the underlying agreement and,
alternatively, a quantum meruit claim. The
trial court dismissed the second suit, holding res judicata barred the claims because
they should have been brought in the initial
action. Funny Guy appealed.1
In a 4-3 decision, the Supreme Court
affirmed the dismissal.2 The majority’s rationale focused on a single issue: Funny Guy
wants to be paid for the work it provided
to Lecego and, therefore, all claims arising

from that work should have been brought
in one action.3 The opinion, in examining
Virginia’s res judicata history, reiterates the
“same-subject-matter test” for claim preclusion which was re-codified in Rule 1:6 and
Va. Code §§ 8.01-272 and -281.4
The dissent’s criticism observes that this
ruling requires parties to bring all underlying claims in every action where a settlement
occurs or risk losing such claims.5 The
majority rebuffs this notion, stating that
[T]he only time a party suing on the
settlement agreement would need to
assert the underlying contract claim
as an alternative theory is where
(as here) the defendant disputes the
very existence of the settlement
agreement. If the parties accept the
settlement agreement as a legally
enforceable meeting of the minds, but
merely dicker among themselves over
whether it was breached, there would
be no reason to assert an alternative
claim that presupposed the
settlement agreement did
not legally exist because
neither party would be
making that assertion.6
The decision in Funny Guy
underscores the challenge
of predicting the breaching
party’s defense to the settlement agreement. Will the
parties agree that a settlement agreement (particularly
an oral agreement) exists? If
the existence of the settlement agreement is challenged

– and the court agrees there is no settlement agreement– the underlying claims are
barred. This need for defense anticipation
creates two options for litigants: (1) expect
the defense and include all underlying claims
in the first suit; or (2) wait and see if the
defense is raised and if so, seek to amend the
complaint to include the underlying rights
of action. The first approach is more costly
for clients up front. The second approach
includes the risks that the Court may not
permit an amendment to the complaint or, if
permitted, defers a costly amendment until
mid-litigation. While neither option is particularly appealing, failure to observe these
risks could result in the dismissal of viable
claims on a technicality. Litigants beware. 
Endnotes
1.See generally, Funny Guy, LLC v. Lecego, LLC, 293 Va.
135, 139-40 (2017).
2.Id. at 140.
3.d. at 141.
4.See Id. at 148-150.
5.Id. at 165.
6.293 Va. at 160.

Frank R. Cragle, III

Associate, Hirschler Fleischer (Richmond)
Bio: Frank Cragle is a trial lawyer and a member of
Hirschler Fleischer’s Insurance Recovery Team in
Richmond. He handles a variety of corporate and
commercial business disputes, including insurance
recovery and policyholder claims. Frank also devotes a
substantial portion of his time to business tort claims
and employment litigation.
Contact Info: fcragle@hf-law.com or 804.771.9515
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PROACTIVE LEGAL COUNSEL PREVENTS PROBLEMS

Halo: Cause for Counsel
By Craig A. Hoovler
With the Supreme Court’s decision in
Halo Electronics overruling the 2007 Seagate
case, non-practicing entities (“NPEs”) may
resume an old, familiar practice to enable
them to make a case for willful infringement.1 Before the Federal Circuit’s
decision in Seagate, NPEs would often
send a list of patents in their possession
to numerous businesses which possessed
or produced items or utilized processes
which in the view of the NPE arguably
infringed any of the patents on the list.
The reason for sending the list was to set
up a claim for willful infringement against
any parties whom the NPE sued in court
by demonstrating that the parties being
sued had notice of the listed patents but
chose to continue their infringing activities
anyway. A recipient of the list risked liability for willful infringement, which may
be penalized with up to treble damages.

activities under a colorable argument that
even if they were found to have infringed
the NPEs’ patents, the non-infringement
opinion negated the intent requirement
necessary to find willful infringement.
After Seagate, however, this practice was
dramatically reduced. In Seagate, the Federal Circuit created a two-part test for
willful infringement, which created a new
path for infringing parties to follow to avoid
being liable for willful infringement.2 In
Seagate, the court held that a patentee must
show by clear and convincing evidence that
the infringer acted despite an objectively
high likelihood that its actions constituted
infringement of a valid patent. In other
words, Seagate established that to hold a
party liable for willful infringement and
pursue enhanced damages, there must be
at least a showing of objective recklessness.

the basis of the defense or was unaware
of the defense at the time of action.4
The Supreme Court overruled Seagate and
instead instructs federal courts to use their
discretion in deciding when parties guilty of
infringement may be described as engaging
in behaviors that are considered “willful,
wanton, malicious, bad-faith, deliberate,
consciously wrongful, flagrant, or – indeed
– characteristic of a pirate.”5 In other
words, courts may award enhanced damages in egregious cases of culpable behavior.

What does that mean for affected parties going forward? Under Seagate, many
companies chose to eschew legal counsel
when presented with examples of patents which they may potentially infringe,
instead choosing to rely on Seagate’s heightened standard of clear and convincing
evidence as well as being able to mount a
Prior to Seagate, to avoid being found liable As noted by the Court in Halo, the deci- defense that any alleged infringement was
for willful infringement, businesses receiv- sion in Seagate created a situation whereby not “objectively reckless,” as was required
ing such a list would seek legal counsel a district court is not permitted to even under Seagate for enhanced damages.
to review the listed patents and provide consider enhanced damages for a willan opinion as to whether the business ful infringer, going so far as to call such a After Halo, parties would be smart to
infringed the listed patents. If the opinion person a pirate, unless the court first deter- resume their previous practice of seeking
of counsel indicated possible infringement, mines that the infringement was objectively out legal advice from a patent attorney
the business would have the option of trying reckless.3 The problem with Seagate, as iden- regarding any activities that the party
to license the patented idea or to simply tified by the Court in Halo, arises where believes may run the risk of infringing a
avoid its use in their business activities. a patent infringer’s subjective willfulness broadly construed patent. While there is
However, if the opinion of counsel instead may warrant enhanced damages, but is no affirmative duty to seek out legal advice,
indicated non-infringement, the business able to muster a reasonable defense at and failure to do so may not be used against
may choose to proceed with their business trial, even if the infringer did not act on a party,6 taking the initiative to have a legal
opinion concerning infringement prepared
likely will be viewed favorably by a court in
attempting to determine intent of a party
Craig A. Hoovler
found to have infringed a valid patent. Any
Associate, Miles & Stockbridge P.C.
evidence that a potentially infringing party
Practice Areas: Commercial Litigation, Copyrights & Trademarks,
investigated and after such an investigation
E-Business, Privacy & Data Security, Intellectual Property & Technology,
had reasons to believe their behavior was
Intellectual Property Disputes & Litigation, Life Sciences, Biotechnology
not infringing would likely influence a
& Pharmaceutical, Litigation & Dispute Resolution, Patent Prosecution &
court using its discretion to determine if
Counseling, and Technology Transactions & Licensing
enhanced damages are warranted. 
Law School: Washington University School of Law, J.D. (2012)
Bio: Craig Hoovler is a litigator and registered patent attorney
supporting our Commercial and Business Litigation and Intellectual Property Practice
Groups. He assists on a range of traditional areas of litigation, including financial, construction, banking, privacy, and transportation disputes, as well as intellectual property
matters, including patent, trademark, copyright, and trade secret litigation. His practice
also includes preparing and prosecuting domestic and international patent applications
in a variety of technical areas, along with drafting and negotiating contracts and licenses
pertaining to all forms of intellectual property.
Contact Info: choovler@milesstockbridge.com
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Endnotes
1. See Halo Electronics, Inc. v. Pulse Electronics, Inc.,
136 S. Ct. 1923 (June 13, 2016); See also In re
Seagate Technology LLC, 497 F.3d 1360 (Fed. Cir.
2007).
2. Seagate, 497 F.3d at 1384.
3. Halo, 136 S.Ct. at 1932.
4. Id. at 1926, 1930.
5.Id. at 1932.
6.See 35 USC § 298.
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Submit Your Article or Event Write‑up to Opening Statement
The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles
should be about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided
into two installments and published in successive issues.)
Articles. Substantive article topics may include, for example:
yy New developments in the law
yy Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city
attorney”)
yy Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono
case,” “Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task
Force”)
yy Tips/Advice (e.g., “Arguing your first jury trial,” “Tips for effective negotiations,” or “How to handle your first client
meeting”)
yy General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know
about property settlement agreements,” etc.)
We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations
of previously published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law
review articles, etc. The complete Author Guidelines and the VBA Publication Agreement are available online at:
www.openingstatement.org.
Photos and Event Write-ups. In addition to substantive articles, we are also interested in receiving photos and/or
write-ups from YLD events. If you took photos at a YLD social or other event, please pass them along to us for possible use on the YLD website or in the Opening Statement newsletter.
Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement.org.

Opportunities to Get Involved
Are you protecting
your biggest asset?
For most people, their biggest asset is their ability to work and
earn an income. Doesn’t it make sense to insure it? Call Virginia
Barristers Alliance, Inc. (VBAI) to ask about VBA member discounts
on Disability Income Protection Insurance.

Are you looking for an opportunity to get
involved with the VBA Young Lawyers Division?
You can read about the YLD’s multiple projects
and committees at: vba.org/yldactivities.
Just reach out to the project or committee
chair to learn more. In addition, the YLD always
welcomes ideas for new projects. Just reach out
to anyone on the YLD Executive Board to share
your proposal: vba.org/yld.

800-358-7987
www.virginiabarristersalliance.com

VIRGINIA

BARRISTERS

ALLIANCE INC.
INSURANCE AGENCY

A subsidiary of The Virginia Bar Association

An insurance agency created by attorneys, for attorneys

Support VBA Foundation
The VBA Foundation funds numerous programs,
including the Ask A Lawyer Project, the Pro
Bono Hotlines, the Model Judiciary Project, the
Veterans Issues Task Force, and Regional Mentoring
Programs.To donate or to learn more, visit:
vba.org/foundation.
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FINDING BALANCE

Looking Back at a Milestone
By Lauren Wheeling Waller
October 17 will mark my tenth anniversary as a licensed attorney, and, in
January, I will, ahem, age out of theYoung
Lawyers Division. These milestones call
for at least some reflection, so I thought
I would share ten things I have learned in
my ten years practicing law. And while
these ten things will no doubt sound
cliché and, perhaps for some, obvious,
hearing a few of these things earlier in
my career may have prevented, or at least
eased, some anxiety.
1. You are going to work hard.
Being a lawyer is tough; it can require
long hours, more reading and writing
than law school can prepare you for, and
a sometimes daily refrain of “how am I
going to get all of this accomplished.” So,
while you are going down the rabbit hole
of research for some proposition that is
either so evident it must be the law or so
obscure that it is found only in nineteenth
century case law, remember that you are
learning and becoming a better lawyer.
When I was a first-year associate, a partner said to me the more cases you read,
the more you will learn. So, for every
research assignment, memorandum, and
brief you are assigned, remember that
you are learning.
2. Own your mistakes. You will make
mistakes; yes, I said it, you will make mistakes. Some will be small, and some will
be not so small. The best thing you can
do is own them, accept them, and then

learn from them. And because you will
learn from those mistakes, you won’t
make those mistakes again, and you won’t
let a colleague make them either.
3. Take a vacation. This seems simple
enough, right? In this era of constant
connection – I’m looking at my iPhone
every five minutes as I write this—it is
almost impossible to disconnect. But try
to disconnect, because if you don’t, you
will burn out. Remember that there are
things outside the practice of law that you
enjoy and continue to do them. Just like
your iPhone, you need to recharge, and
when you come back, you will be a better
lawyer.
4. Mentor: find one and be one.
As stated above, being a lawyer is tough.
You will only help yourself by finding
someone to help guide you through the
practice of law. I have been fortunate
enough to have had several mentors who
have provided me with invaluable support
throughout my career, from how to prepare for a hearing or deposition to how to
advocate for myself in salary negotiations.
And once you have a little experience
under your belt, mentor
others, which includes
telling the new associate
how the coffee machine
works. The more you
practice, the more you
learn, and the more that
you can pass on to others.

The rewards you receive by mentoring
others can be just as fulfilling as the
advice you receive from your mentor.
5. Keep in touch. Your friends and
classmates from high school, college, and
law school may be potential clients or
referrals or may have potential employment opportunities for you as your
career progresses. Call them, find out
what they are doing, how their business
is going, how they are enjoying a new
marriage or a new baby. Your law career
will be long, so staying in touch with
your friends and classmates may present
you with an opportunity you never knew
existed.
6. Don’t be afraid to speak up and
give your opinion. I still struggle
with this ten years in practice—I chalk
it up to my fear of being wrong. But I
was not hired, and neither were you, to
sit around in a meeting to simply take
notes and mutter to myself when I see
potential land mines. If you think a trial
strategy may have some risks that no one
else is considering, say something. The
folks in the room may not always follow

Are You
Up-to-date On
Data Privacy
& Cybersecurity
Issues?

Lauren Wheeling Waller

Partner, Williams Mullen (Richmond)
Bio: Lauren represents clients in all types and
phases of disputes involving their businesses,
with a particular emphasis on eDiscovery
issues. She is intimately familiar with electronic
discovery practices in federal and state
court and is involved in clients’ information
governance programs. Her litigation
experience includes civil rights and constitutional law claims
under 42 U.S.C. § 1983 and representing clients in personal
injury, property and business disputes. Lauren is a statewide cochair of the Legal Food Frenzy and has served in that role since
2013. Lauren is also a member of the YLD Executive Committee.

Visit our Health Care Data Aware Blog at
williamsmullen.com/blogs/hipaa

Contact Info: lwaller@williamsmullen.com or 804.420.6590
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your advice or recommendation, but
they will certainly be appreciative you
alerted them to those potential issues.
Added bonus: they know you are listening and thinking.
7. My colleague, my friend. Once
again, being a lawyer can be tough, so
find colleagues that can provide support, and, when necessary, a healthy
dose of levity. These are the folks that
will cover your hearing when you have
an unexpected life event or monitor
email traffic about a deal when you are
on vacation. These are also the folks
that you can turn to when you have been
researching the issue of the week for a
week with no results. And remember to
be that colleague and friend, too.
8. Treat your support staff with
respect. Your assistant will know more
about how things are done in the office
than you will when you begin your
career. Listen to your assistant, because
they can help you avoid mistakes that
are completely unknown to you. And
while this should be obvious to everyone, treat your assistants, paralegals,
receptionists—anyone you work with
daily that helps you get your job done—
with respect. More than once in your
career you will find yourself in a mess
that will require herculean efforts to
clean up, including asking someone to
stay late or come in on a Saturday. If you
have treated that person with respect

and kindness, you are much more likely hard for me to believe that I have been
to get a positive response rather than practicing law for ten years. It seems
grumbling and annoyance.
like only yesterday I was taking the Bar
So, try to enjoy the day-to-day
9. Get involved in something out- exam.
practice
of law. Enjoy the war stories
side the office. I cannot say enough that you hear
experience. Enjoy the
wonderful things about how my involve- motions you and
win
and the motions you
ment with the VBAYLD has enriched my lose. All of these things
are part of the
career. The relationships and friend- experience of the profession
can get
ships that I have formed through my lost in trying to get throughand
your
work with the YLD and the Legal Food task list. So, every now and then, daily
stop
Frenzy, as well as the contributions and think about what you’ve accomthat both bring to the community, are plished—it will show you how hard you
among the highlights of my ten years in have worked. 
practice. Find an outlet that enhances
your career—something that allows you
to get to know other
Advertise in the Opening Statement
lawyers from around
the Commonwealth
The VBA YLD is pleased to announce that we are
and other people
within your comaccepting advertisements for publication in the
munity. You will be
Opening Statement. The Opening Statement is
able to do something
highly
visible within the VBA. It is published and
for the community at
distributed to all members of the YLD four times
large and make some
friends along the
per year. With such high visibility, what better way
way—a win-win.
to reach your peers? Funds from advertisement
10. Enjoy it. In the
purchases will be used to help support the
words of Ferris Bueloperations of the VBA YLD and its numerous
ler, “Life moves pretty
programs, including the Opening Statement. If
fast. If you don’t
you are interested in purchasing advertising
stop and look around
once in a while, you
space in the Opening Statement, please contact
could miss it.” Life
us at editors@openingstatement.org.
does move fast. It is

On September 30, 2017, the Regent
University Law Review held its annual Law
Review Symposium, and distinguished
presenters, which included local and out
of state attorneys, deans, and judges,
discussed “The Expansion of Technology
in the 21st Century: How the Changes in
Technology are Shaping the Law and the
Legal Profession in America.” The symposium
was well-attended by local practitioners
and law students and was approved for 4.0
hours of CLE credits (1.5 ethics). The Regent
VBA Law School Council provided breakfast
and snacks for the attendees.

Courtesy: Chip Harrell (Regent Law School and Government student)

Regent VBA Law Council Participates in Symposium

(Left to Right): Professor Thomas Folsom, attorney Mark R. Baumgartner, The Honorable Robert J.
Humphreys, attorney Shawn Tuma, The Honorable Kevin M. Smith, Dean Josh Snavely, Dean Natt Gantt.
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SCENES FROM THE HOMESTEAD

Courtesy: VBA Staff

VBA Summer Meeting a Success

Courtesy: VBA Staff

Courtesy: VBA Staff

Board of Governors Chair Rich Garriott, President David Mercer, Ashley Rhodenizer (Director of the Shenandoah Valley Head Start Program), and President-Elect Steuart Thomas showcase books
collected for the VBA book drive.

Courtesy: Dan Mauler

Steuart Thomas, VBA President-Elect, addresses meeting attendees.

Hon. S. Bernard Goodwyn, Justice of the Supreme Court of Virginia, speaks at the VBA Summer
Meeting.
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The YLD holds its regular business meeting, which is open to all YLD members.
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Courtesy: VBA Staff

Thomas Spahn presents an ethics CLE at the Homestead.

Courtesy: VBA Staff

Courtesy: VBA Staff

Panelists present to VBA members and guests.

Courtesy: VBA Staff

Courtesy: VBA Staff

Authors Adriana Trigiani and David Baldacci sign books for VBA members and guests.

Ed Gillespie, Republican candidate for Virginia Governor, speaks with YLD Chair Jeremy Williams
and meeting attendees during the Friday night reception.

VBA members and their guests socialize before the banquet.
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Courtesy: VBA Staff

Courtesy: VBA Staff

VBA YLD member Madelaine Kramer and Kali Williams share a laugh at the reception before
attending the Friday night banquet.

Presentation of VBA Awards.

Courtesy: VBA Staff

Courtesy: VBA Staff

VBA Life Members Gant and Fran Redmon enjoy cocktails before the banquet.

Several meeting attendees listen intently during an afternoon session.
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Courtesy: VBA Staff

Courtesy: VBA Staff

An engaging exchange between best-selling authors Adriana Trigiani and David Baldacci.

Judge Dan Ortiz conducts the always-popular Annual Review of Civil Decisions of the Supreme
Court of Virginia.
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APPLYING FIRST AMENDMENT PRINCIPLES TO NEW TECHNOLOGY

How a Private Online Space Morphs into a
Digital Public Forum
By Daniel D. Mauler

In one of his last opinions before
retiring from the U.S. District Court
for the Eastern District of Virginia,
Judge James C. Cacheris authored
an important decision applying
traditional free speech principles
to a local government official’s
Facebook page. This opinion not
only provides important guidance
regarding an official’s ability to
regulate speech, it also shows how
a person’s private online space can
morph into a digital public forum.
In Davison v. Loudoun County
Board of Supervisors,1 a pro se
plaintiff filed suit against Chair
Phyllis J. Randal of the Loudoun
County Board of Supervisors.
The lawsuit resulted after Chair
Randall blocked the plaintiff from
commenting on her Facebook page.
After a bench trial, Judge Cacheris
granted the plaintiff judgment,
holding that 1) Chair Randall’s
Facebook page was a public forum
for speech purposes under the First
Amendment, and 2) Chair Randall
acted under color of state law when
she banned the plaintiff, which
violated the plaintiff’s free speech
rights.
The facts of this case are rather
mundane, in reality. The plaintiff,
a resident of Loudoun County who
regularly attends county board
meetings, posted comments on
Randall’s Facebook page implying
that members of Loudoun County
School Board were corrupt and
financially benefiting family
members. Chair Randall deleted
the plaintiff’s post and then banned
him from commenting further on
the page. Chair Randall, however,
had a change of heart the next
morning and “unbanned” the

plaintiff from the page. In all, the
plaintiff had been banned for about
12 hours.
After laying out the facts, Judge
Cacheris first considered whether
the Facebook page constituted
a public forum for free speech
purposes. The interesting point
here is that Chair Randall’s
Facebook page started off as a nonpublic forum, and she defended
this lawsuit by claiming the page
was “personal.” The page was first
created by Randall the day before
she was sworn in on the Board,
and it was not created by County
employees or through the County’s
IT staff. Instead, Randall “brought”
the page with her to her new elected
role.
The page became a public forum,
however, based upon a “totality
of circumstances” focusing on
the current use of the page. For
example, Chair Randall’s Chief of
Staff assisted in maintaining the
page as part of her duties. Official
newsletters issued by the Chair’s
office (and drafted by County
employees) included links to the
page. And, as Judge Cacheris’s
opinion notes in detail, Chair
Randall went to great efforts to
“swathe . . . the Facebook page in
the trappings of her office.” This

included her official title of “Chair”
prominently featured on the page,
along with her official government
contact information, official
County website address, and her
encouragement of “back and forth
constituent conversations.”
Once Judge Cacheris determined
the Facebook page had morphed
into a public forum, he then turned
to the content of the plaintiff’s
speech. Chair Randall testified she
banned the plaintiff because she
was offended by the criticism of her
colleagues on the School Board.
She also noted that she had no way
to tell if the criticism was valid or
not, and she did not want to leave
such criticism available on the
page.
While Judge Cacheris noted that
such a feeling was understandable,
it was not a valid reason for
deleting the comment or banning
the plaintiff from the forum.
Quoting the recent Matal v. Tam
Supreme Court decision, the judge
noted that “[i]f the Supreme Court’s
First Amendment jurisprudence
makes anything clear, it is that
speech may not be disfavored by
the government simply because it
offends.” Judge Cacheris then held
Continued on page 12

Daniel D. Mauler

Partner, Redmon, Peyton & Braswell, LLP (Alexandria)
Bio: Dan is a commercial litigator who focuses on courtroom
advocacy and technology cases in the federal courts of
Virginia and Washington, D.C. He blogs on the rapid legal
developments of the Eastern District of Virginia. When not
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Contact Info: dmauler@rpb-law.com or 703.879.1948
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…How a Private Online Space Morphs into a Digital Public Forum, continued from page 11
that Chair Randall had “engaged in
viewpoint discrimination by banning
Plaintiff from her Facebook page”
and that “[v]iewpoint discrimination
is ‘prohibited in all forums.’”
Turning to the form of relief, Judge
Cacheris declined to order injunctive
relief since the plaintiff had already
been unbanned from the page. But
the judge did issue a declaratory
judgment in the plaintiff’s favor.

Judge Cacheris’s opinion is
noteworthy for multiple reasons, and
not only because a pro se plaintiff
won a case at trial against skilled
counsel from Fairfax. Rather, this
opinion provides important guidance
for government officials at all levels
in their social media interactions
with constituents. It also
demonstrates the “morphing” ability
of a private web space into a public
forum due to new circumstances.

Considering the frequent use of
Twitter by high-ranking government
officials (and the ease of blocking
followers from such accounts), we
will likely see more litigation over
this new digital forum in the near
future.
Endnotes
1.Davison v. Loudoun County Board of Supervisors,
1:16-cv-932, 2017 WL 3158389 (E.D. Va. July
25, 2017)

VBA on Main Hosts YLD Fall Meeting

YLD Member Nancy Lester provides an update on her committee’s progress over the past year.

Virginia ABC Chief Operations Officer Travis Hill (and YLD alum) provides an overview of the
Commonwealth’s legal regime governing liquor and spirits.
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Courtesy: Jeremy Williams

Courtesy: VBA Staff / Maurice Robinson

YLD Chair Jeremy Williams briefs the membership on the Division’s progress over the past year.

Courtesy: VBA Staff / Maurice Robinson

Courtesy: VBA Staff / Maurice Robinson

The new VBA on Main hosted the YLD Fall Meeting, allowing the young lawyers a sneak peek at the new
facility prior to the formal opening. While construction is not yet complete, the space offered a great
location (with fantastic views overlooking the Capitol) for the meeting. Once completed, the VBA on Main
will welcome all VBA members visiting Richmond.

After the work was done, the YLD toured three local breweries, including Twisted Ales.
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