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YLD SHINES DURING AMERICAN BAR ASSOCIATION AWARDS

Opening Statement Awarded
Top Honors from ABA
The Opening Statement has to brag a bit. The American Bar Association recently announced
that the Opening Statement will be awarded First Place in the legal newsletter category at the
upcoming national convention. Our publication earned this honor after competing against
newsletters published by bar associations of size similar to the VBA throughout the country.
And, this is a repeat-win for the Opening Statement – we won First Place in our division last
year, as well. The Opening Statement is only four years old, which makes this success all that
more impressive.
That success is due to the hard work of a team. Dan Mauler, Jennifer Ligon, and Lena Busscher serve as the current editors for the Opening Statement, devoting many volunteer hours to
developing content, fact-checking, editing, and then re-editing before publication. YLD Chair
Steven Gould provides a column in every issue. CurrentYLD Secretary/Treasurer Andrew
Stockment, the founder and first Editor-in-Chief of the Opening Statement, offers regular guidance. Our authors and contributors provide us fantastic articles and pictures. Shannon Sankar,
Owner and Creative Director of Standout Arts, LLC, in Waynesboro, handles our digital formatting. AndYvonne McGhee, Marilyn Shaw, and Elizabeth Foskey of the VBA facilitate the
distribution of the Opening Statement to our members. We owe much gratitude to all.
The Opening Statement is not the only award-winner. TheVBA’sYoung Lawyer Division earned
Second Place in the Comprehensive category, and theYLD also received special recognition
from the ABA for its Legislative Breakfast held in NorthernVirginia in the fall of 2015. Special
thanks go to Seth Ragosta and Kristen Jurjevich for their diligent work on theYLD’s application to the ABA. Seth and Kristen went above and beyond the call of duty to double-check
the ABA’s work.
The volunteers of the Opening Statement and theYLD put a lot of work into the final product,
and the connections and relationships that we have formed as a result are well worth the effort.
But it never hurts to receive the recognition of America’s sole national bar association. If you
want to join the Opening Statement or theYLD, please contact us. If you are looking to take the
first step to involvement with theYLD, then show up at the Fall Meeting in Charlottesville and
introduce yourself. You won’t regret joining a winning team.

YLD Fall Meeting
Oct. 7-9, 2016

Join the YLD for its revamped Fall Meeting
at The Graduate hotel in Charlottesville
on Oct. 8. We have planned a full day of
programming that will feature 3.0 hours
(1.5 ethics) CLE Credit (in advance of the
Oct. 31 deadline), a YLD business meeting
at which we’ll discuss how you can get
involved in our work, and an opportunity
to network with fellow young lawyers from
across Virginia. Slate’s Dahlia Lithwick will
serve as our luncheon keynote speaker.
All young lawyers (and their families) are
welcome to attend, regardless of your level
of involvement with the YLD.
For more details and to register online:

vba.org/16yldfall

Upcoming VBA Events:
Sept. 29-Oct. 1: Labor and Employment
Law Conference Omni Richmond Hotel
(Richmond)
Oct. 7-9: YLD Fall Meeting
The Graduate Hotel (Charlottesville)
Oct. 13: White Collar Criminal Law Forum
University of Richmond School of Law
Oct. 20: Southside Young Lawyer Mix
& Mingle Joint Networking Event Depot
Grille (Lynchburg)
Oct. 21: 18th Annual Corporate Counsel
Fall Forum The Jefferson Hotel (Richmond)
Oct. 27: 12th Annual Health Care
Practitioners Health Care Roundtable
Troutman Sanders (Richmond)
Oct. 28: Tax Practitioners Roundtable
Farmington Country Club (Charlottesville)
Nov. 10: Administrative Law Conference
Virginia State Capitol Building (Richmond)
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Nov. 17-18: Capital Defense Workshop
Omni Richmond Hotel (Richmond)
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PROTECT YOURSELF FROM EMPLOYEE FRAUD

The Importance of Employee
Dishonesty Coverage
By Franklin R. Cragle, III

While employers, especially small business owners, like to think that their
employees are loyal and would not steal
from the organization, the statistics show
otherwise. The U.S. Chamber of Commerce estimates that employers lose $20
to $40 billion per year due to employee
theft. More shocking still, 30% of all
business failures are caused by employee
theft.
Even with these staggering figures, the
specific statistics are even more eyeopening. According to the Association of
Certified Fraud Examiners, U.S. organizations lose 6% of their annual revenues
to employee fraud. The median loss to
employers is $140,000. The median
loss for small businesses was $98,000
higher than the median loss suffered by
larger companies. The vast majority of
employee fraudsters are not life-long
criminals; only 12% had a previous conviction for fraud-related offenses. It is
estimated that less than 10% of employee
theft is discovered and less than 10%
of these are reported. Even upon discovery, recovery from the employee is
very low. The median recovery to the
employer (from the employee) is 20% of
the original loss, and approximately 40%
of employers report recovering nothing.
Beginning in 2008 – the height of the
Great Recession – employee dishonesty crimes spiked, with an initial jump

of 20% from the first to second half of
2008. Despite an improvement in global
economics, the 2012 statistics show the
trend of employee theft only increasing. Given this bleak picture, employers
need to protect against internal losses.
The primary tool for employer protection is a specialized insurance policy
referred to as Employee Dishonesty
Coverage. These policies are designed
to indemnify the employer in cases of
fraud and embezzlement by a member
of the organization as well as provide
third-party coverage. Given the special
nature of this coverage, it is critical that
the employer understand both the prerequisites and a nuanced exclusion from
this type of coverage.
A. Prerequisites to Employee Dishonesty Coverage
While Employee Dishonesty Coverage
seems straightforward – i.e., an employee
steals from the company and the policy
indemnifies – it is not nearly this simple.
The first step is understanding the triggers to coverage. While policies may
vary slightly, there are typically three
prerequisites to trigger coverage:
1. The action must be intentional,
fraudulent and dishonest. Accidental
or negligent loss to the company is not
sufficient;
Continued on page 12

Franklin R. Cragle, III

Associate, Hirschler Fleischer (Richmond)
Practice Areas: Anticompetitive business tort; insurance
coverage; employment litigation
Law School: University of Richmond
VBA Leadership: VBA YLD Executive Board; Co-Chair of Moot
Court Competition
Bio: Frank Cragle is a trial lawyer and a member of Hirschler
Fleischer’s Insurance Recovery Team in Richmond. He handles a variety of
corporate and commercial business disputes, including insurance recovery
and policyholder claims. Frank also devotes a substantial portion of his time to
business tort claims and employment litigation.
Contact info: fcragle@hf-law.com or 804.771.9515
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MESSAGE FROM THE CHAIR

Go Big or Go Home
By Steven P. Gould

If you had the pleasure, or perhaps misfortune, to read my column in the last
issue of Opening Statement, you will recall
that I decided to extol the many virtues
of the golden age of hip hop remixes.
While this exercise afforded me the
opportunity to stroll down an auditory memory lane of sorts, it was truly
a prelude to announcing an endeavor
that has been months in the making:
our revamped Fall Meeting, which will
take place on Saturday, October 8 at The
Graduate hotel in Charlottesville.
In that column, I sketched the outlines
of our new approach, which includes
expanded CLE offerings, remarks from
marquee speakers, and – perhaps most
importantly to many – a later start
time. (Like any good YLD Chair, I want
to give the people what they want.)
With these changes, our goal has been
to increase the value that we offer to
our members while also preserving the
networking, public service, and professional development opportunities that
distinguish the YLD. (And, while it
may seem minor, the decision to delay
the start of our meeting reflects an
intentional effort to allow more of our
members to treat the Fall Meeting as
a day trip rather than as an extended,
sometimes costly stay away from home.)
To say that I am excited about our
remixed meeting format is an understatement. Thanks to the creativity and
hard work of many, including Executive
Board member Seth Ragosta and our
indie rock-loving VBA staff liaison, Elizabeth Foskey, we have planned a robust
day of programming that offers something for all segments of our diverse
membership. The full schedule for the
day can be found below, but allow me
to highlight a few items that set the Fall
Meeting apart:
• Luncheon remarks from Slate’s
Dahlia Lithwick, a nationally known
U.S. Supreme Court observer and the
host of the popular podcast Amicus;
• A panel discussion on the experiences of lawyer-legislators, featuring
members of the Virginia General Assembly; and

Steven P. Gould

Principal, Byrnes Gould (Danville)
Practice Areas: Civil Litigation, Employment Law, Administrative Law
Law School: University of Virginia School of Law (2010)
VBA Leadership: YLD Chair (Jan. 2016 - Present); Chair-Elect (Jan.
2015 - Jan. 2016), Secretary-Treasurer (2014 - 15), Capitol Town Hall
(Co-Chair, 2011 - 14)
Awards: Virginia Super Lawyers Rising Star (2015), Danville Pittsylvania
County Chamber of Commerce PACE Award (2015)
Bio: Steven P. Gould is a principal at Byrnes Gould in Danville. He focuses his practice on
employment law, administrative law, and civil litigation. He joined the VBA in 2011 and
has served as Secretary-Treasurer and Chair-elect of the YLD, as well as Co-Chair of the
Capitol Region Town Hall Committee. In 2014, he was elected to a four-year term on the
Danville School Board and currently serves as the board’s vice chair.
Contact Info: sgould@byrnesgould.com or 434.792.2424

• An opportunity to gain an additional
hour of CLE credit (and ethics credit,
no less!) by attending our early-bird
session at 9 a.m. with the Honorable
Daniel E. Ortiz, Fairfax County Circuit
Court Judge and former YLD Chair.
I didn’t even mention the CLEs on mediation tips for young lawyers, presented
by retired U.S. Magistrate
Judge B. Waugh Crigler,
and on cybersecurity and
the Internet of everything,
presented by Redgrave
LLP’s Monica McCarroll
and our own SecretaryTreasurer extraordinaire,
Andrew Stockment. But
now I have! Did I mention
that I am excited?
In addition to this new
approach to programming,
we will hold our first business meeting following
the adoption in July of the
wide-ranging recommendations stemming from
our programmatic and
structural reviews. These
changes provide numerous opportunities for our
members, new and old,
to become engaged in
our wide-ranging projects
that serve the bar and the
public.
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Of course, any Fall Meeting must feature the networking and socializing that
we and our predecessors have come to
expect from our events.
You can distill my thinking about this
meeting down to one phrase: go big or
go home. We are going big in Charlottesville next month. Won’t you join us? 
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MEMORIES FROM THE HOMESTEAD

Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Dan Mauler

Recap of VBA Summer Meeting

Steven Gould, YLD Chair, presents at the YLD Leadership
Council Meeting.

Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Marilyn Shaw/VBA Staff

(L-R): Steven Gould, Jeremy Williams, Kali Williams, Kelly Cragle, Frank Cragle, Kathryn Ciano, and Dan Mauler attend the
closing reception.

(L-R): Jeremy White, Tom Connally, Rose Mooney, and Ted Ellett present during a CLE panel.

Participants listen to educational programming at the VBA Summer Meeting.
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Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Marilyn Shaw/VBA Staff

(L-R): Kristen Jurjevich, Bryan Holbrook, and Ashlee Webster listen to Jim Guy, VBA President,
during the YLD Leadership Council Meeting.

(L-R): Alana Ritenour and Joley Steffens mingle at the opening reception.
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Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Marilyn Shaw/VBA Staff

(L-R): Jeremy Williams and Steven Gould participate in the meeting of the Board of Governors.

(L-R): Steven Gould and Judge Daniel Ortiz of the Fairfax County Circuit Court.

Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Marilyn Shaw/VBA Staff

Jack and Sarah Robb attend the banquet on Friday night.

Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Dan Mauler

(L-R): Katherine Duncan, Brooks A. Duncan, Elizabeth Heddleston, and Chad Heddleston attend
the banquet on Friday night.

(L-R): Chad Ligon and Jennifer Ligon arrive at the reception on Friday night.
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Fireworks over the Homestead to commemorate the Homestead’s 250th anniversary.
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NEW RULES WITH WIDE IMPACT

Bueller? Bueller? Proposed Paid Sick Leave
Rules for Federal Contractors
By Patrick Bolling

If your clients’ employees are the
Ferris Buellers of the working world,
you need to make sure your clients
are, in turn, Principal Rooneys when it
comes to tracking sick days under the
Department of Labor’s proposed paid
leave regulations (the “new Rules”). 1
While these new Rules will require
many federal contractors to revisit
their paid sick leave policies, it seems
they are flying under many clients’
radars (probably due to the enormous
shadow cast by the overtime exemption rules2). With the January 1, 2017
compliance deadline looming, however, employers are beginning to ask
questions. You should be ready to
answer them.
1. Do the new Rules apply to my
client?
If your client is a federal contractor,
then probably yes. If your federal-contractor-client has employees covered
by the regulations establishing a minimum wage for federal contractors 3, the
smart money says the new Rules apply
(note that the new Rules also affect
wage and overtime exempt employees). Specifically, the new Rules apply
to four types of contracts (“Covered
Contracts”): (1) those covered by the
McNamara-O’Hara Service Contract
Act of 1965 (the “SCA”); (2) those

covered by the Davis-Bacon Act of
1931 (the “DBA”); (3) concessions
contracts not subject to the SCA;
and (4) contracts in connection with
federal property or land that provide
services for federal employees, their
dependents, or the general public. 4
2. How can my client comply
with the new Rules?
If your client is a party to a Covered
Contract, then it is a “Covered Contractor”. An employee engaged in
performing work “on or in connection
with” your client’s Covered Contract
(a “Covered Employee”) is entitled to
not less than one hour of paid sick leave
for every 30 hours that he or she was
engaged in performing work on or in
connection with a Covered Contract,
up to 56 hours per year. 5 Your client
must calculate any Covered Employee’s accrued leave at the end of each
workweek.6 Alternatively, it may issue
Covered Employees 56 hours of paid
sick leave at the beginning of the year
to reduce the administrative burden of
tracking time earned and time used. 7
A Covered Employee can carry over
56 hours of paid sick leave to the next
year, but cannot bank more than 56
hours at any time. 8
Very generally, your client’s paid sick
leave policy must permit any Covered

Patrick Bolling

Associate, Woods Rogers Edmunds & Williams (Lynchburg)
Practice Areas: Business & Corporate, Real Estate, Labor &
Employment, Litigation
Law School: Washington & Lee University School of Law (2014)
College: Hampden-Sydney College (2009)
VBA Leadership: Co-Chair of the W&L Law School Council,
Leadership Council
Bio: Outside of the office, Patrick is a director of the Arc of
Central Virginia, a non-profit serving the intellectually and developmentally
disabled of the Greater Lynchburg Area, and is active in downtown Lynchburg
revitalization efforts through his involvement in Academy Center of the Arts’ MIX
initiative and the Daniel’s Hill Community Garden. He and his wife, Anna, are
expecting their first child in November.
Contact Info: pbolling@woodsrogers.com or 434.455.9129
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Employee to use his or her accrued
leave for an absence resulting from:
(i) physical or mental illness, injury, or
medical condition; (ii) obtaining care
from a health care provider; (iii) caring
for any blood relative or close family
friend; or (iv) domestic violence,
sexual assault, or stalking (including
related counseling or participating in
related legal proceedings). 9
3. Should my client rewrite its
existing paid time off (“PTO”)
policy?
That depends. The new Rules don’t per
se require every Covered Contractor to
rewrite its existing PTO policy. And,
very generally, a Covered Contractor’s
existing policy can satisfy the requirements of the new Rules—if the policy
is written in such a way that it fully
complies. To use the DOL’s example,
if your client’s existing policy does not
allow all Covered Employees to use
PTO for an absence related to domestic violence, sexual assault, or stalking,
then that policy would not satisfy the
new Rules. 10 You could either advise
your client to revise its existing (and
otherwise compliant) policy to include
stalking as an acceptable use of leave,
or provide its Covered Employees with
paid sick leave in accordance with the
new Rules on top of PTO provided
pursuant to your client’s existing
policy.
Many employers have expressed concerns that their existing policies, which
combine sick and vacation leave into
“one bucket,” will not comply with
the new Rules. The DOL has opined
that the new Rules do not preclude a
Covered Contractor’s existing policy
from satisfying the Rules just because
that policy permits PTO to be used for
vacation and sick leave, but the policy
still must satisfy the new Rules.11 So,
it appears that the problem with one
bucket policies is probably not going
to be that the new Rules automatically
make those policies non-compliant,
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but that blending paid sick leave and
paid vacation leave will make it difficult for Covered Contractors to meet
the strict record-keeping requirements of the new Rules.
4. What record-keeping
requirements?
Your client must keep appropriate
books documenting its compliance
with the new Rules. Failure to do so
constitutes not only a violation of the
Rules themselves (subjecting your
client to penalties), but also a breach
of your client’s underlying Covered
Contract. 12 Yikes. So for a period of
three years, make sure your client
is tracking all Covered Employees’
personal information, occupations/
classifications, wage rates, daily and
hourly hours worked, any deductions made, total wages paid each pay
period, copies of each accrued sick
leave notice, proof of all Covered
Employees’ requests to use paid sick
leave, dates and amounts of paid sick
leave used by all Covered Employees,
a copy of any sick leave denial … and

the list goes on. 13
You may face resistance from your client’s HR department because, well…
no one likes change, for one. If you
deter mine that your client’s one
bucket policy otherwise complies with
the new Rules, it is okay to advise it
to keep the policy with the caveat that
a two bucket policy will allow it to
more easily demonstrate compliance
with the new Rules’ bookkeeping
requirements.
Once finalized, the new Rules will
affect contracts solicited or awarded
after January 1, 2017. So, once you
finish scrambling to get your clients
in compliance with the new overtime
exemption rules, you can thank the
Department of Labor for yet another
early regulatory Christmas present. 14
His French is questionable, but Principal Rooney was right about one thing:
“Les jeux sont faits. Translation: the
game is up.”You should advise any Covered Contractors that you represent to
promptly analyze their existing PTO
policies to determine if they comply,

make any appropriate adjustments, and
set up new bookkeeping processes, if
necessary. 
Endnotes
1. Establishing Paid Sick Leave for Federal Contractors; Proposed Rules, 81 Fed.
Reg. 37 (proposed February 25, 2016) (to
be codified at 29 C.F.R. 13) (available at
http://www.regulations.gov/document?D=
WHD-2016-0001-0001).
2. 29 C.F.R. 541 (2016).
3. 29 C.F.R. 10 (2014).
4. 29 C.F.R. 13.5.
5. Id. There is an exception for employees who
perform in connection with covered contracts
who spend less than 20 percent of their hours
worked in a particular workweek performing in
connection with a covered contract. See Id. at §
13.4.
6. Id.
7. Id.
8. Id.
9. Id.
10. U.S. Dept. of Labor, Executive Order 13706 –
Frequently Asked Questions (FAQs) about the NPRM
(September 8, 2016, 9:38 AM), https://www.
dol.gov/whd/flsa/eo13706/faq.htm.
11. Id.
12. 29 C.F.R. § 13.6.
13. Id. at § 13.25.
14. Id. at § 13.2.

Submit Your Article or Event Write‑up to Opening Statement
The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles
should be about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided
into two installments and published in successive issues.)
Articles. Substantive article topics may include, for example:
yy New developments in the law
yy Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city
attorney”)
yy Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono
case,” “Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task
Force”)
yy Tips/Advice (e.g., “Arguing your first jury trial,” “Tips for effective negotiations,” or “How to handle your first client
meeting”)
yy General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know
about property settlement agreements,” etc.)
We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations
of previously published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law
review articles, etc. The complete Author Guidelines and the VBA Publication Agreement are available online at:
www.openingstatement.org.
Photos and Event Write-ups. In addition to substantive articles, we are also interested in receiving photos and/or
write-ups from YLD events. If you took photos at a YLD social or other event, please pass them along to us for possible use on the YLD website or in the Opening Statement newsletter.
Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement.org.
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KNOW YOUR VBA

Meet the Health Law Section
By Jennifer L. Ligon

The modern health care industry is like
no other. It is highly regulated; it does not
operate entirely within the free market;
and it impacts all of us. In the first quarter of 2016, the health care industry
represented 7.4% of the nation’s GDP1
and 6.2% of Virginia’s GDP. 2 Health
care law permeates both the public and
private sectors and impacts multiple
practice areas, including corporate, real
estate, litigation, employment, and government relations. Whether you are a
seasoned attorney or newly admitted to
the Virginia Bar, the Virginia Bar Association’s (“VBA’s”) Health Law Section can
be a valuable resource for your practice.
Stay informed about current developments in the industry and expand your
professional network by joining the VBA
Health Law Section today.
History and Current Structure
The VBA Health Law Section was
established in 1992 to bring together
members of the VBA with a special interest in health care law. The Health Law
Section currently has 174 members and
is governed by a 23-member leadership
Council. The Health Law Section Council holds regular meetings open to all
Health Law Section members to discuss
key legislative, educational, and public
service issues. Members are encouraged
to become involved in the Health Law
Section’s multiple committees.
The legislative committee reviews and
summarizes key health care-related,
pre-filed legislation before each General Assembly session for distribution

to all section members and works with
stakeholders to draft and lobby improvements to the laws that affect the health
care industry in Virginia. The CLE committee helps to organize and present
multiple annual programs throughout
the state, which are well attended by
Virginia health care practitioners and
Virginia attorneys. The website committee focuses on providing practice
resources to members online, including
template business associate agreements
and a compilation of Virginia health care
laws and regulations. The Health Law
Section also worked with the leadership of the Medical Society of Virginia
to prepare the Principles of Cooperation
For Physicians and Attorneys in Virginia. Finally, the Health Law Section’s
Young Lawyers Section has been actively
involved with multiple professional and
community service projects. All of these
committees would welcome your active
participation.
Annual Programs
In the spring, the Health Law Section’s
CLE committee sponsors the “Health Law
Legislative Update and Extravaganza.”
This program is held annually in the
General Assembly building in Richmond
and includes a lively panel discussion of
health law updates from the most recent
General Assembly session. In the fall, the
Health Law Section sponsors the Health
Care Practitioner’s Roundtable, also in
Richmond, which is an all-day CLE that
features multiple presentations on current trends in health care. This year, the
Health Care Practitioner’s Roundtable

Jennifer L. Ligon

Associate, Williams Mullen (Richmond)
Practice Areas: Health Care; Certificate of Public Need; Business
and Corporate
Law School: University of Virginia
VBA Leadership: Health Law Section Council (YLD
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will be held on October 27, 2016, and
will include an update on key fraud and
abuse laws as well as an overview of
the changing reimbursement landscape
impacting health care providers and
payors. All are welcome to attend!
The Health Law Section also sponsors (or
co-sponsors with other sections in the
VBA) CLE programs at the VBA Annual
Meeting in Williamsburg each January
and the VBA Summer Meeting in Hot
Springs each July. Recent programs
addressed mental health reform, changes
in health care delivery, telemedicine, end
of life issues, and privacy.
Why You Should Join
Membership in the VBA Health Law Section offers many professional benefits.
You have the opportunity to work on
special projects with some of the most
accomplished health care attorneys in
Virginia. By doing so, you position yourself to expand your professional network
and to better meet the health-care related
needs of your clients. Best of all, you will
make professional friends for life.
How You Join
Any member in good standing with the
VBA can join the Health Law Section.
Annual dues are $25.00. To join, you
can access the following link and click
on the “Join Our Section” button at the
bottom of the page: http://www.vba.
org/?page=health_law. Alternatively,
you can call the VBA office at (804)
644-0041. You can join at any time – no
need to wait for an annual enrollment
period. The VBA Health Law Section is
always looking to increase the value of
membership and to increase and enhance
educational and networking opportunities. We welcome all interested VBA
members and look forward to seeing you
at our next event! 
Endnotes
1.Bureau of Economic Analysis, Value Added
by Industry as a Percentage of Gross Domestic
Product (http://www.bea.gov/iTable/iTable.
cfm?ReqID=51&step=1#reqid=51&step=51&is
uri=1&5114=q&5102=5).
2.Bureau of Economic Analysis, Gross Domestic
Product (GDP) by state.
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Courtesy: Marilyn Shaw/VBA Staff

Courtesy: Dan Mauler

Recap of VBA Summer Meeting

Courtesy: Dan Mauler

Steven Gould is joined by members of the YLD during the YLD Leadership Council Meeting.

Nancy Lester listens to fellow VBA members during the YLD Leadership Council Meeting.

Advertise in the
Opening Statement
The VBA YLD is pleased to announce that we are
accepting advertisements for publication in the
Opening Statement. The Opening Statement is highly
visible within the VBA. It is published and distributed
to all members of the YLD four times per year. With
such high visibility, what better way to reach your
peers? Funds from advertisement purchases will be
used to help support the operations of the VBA YLD
and its numerous programs, including the Opening
Statement. If you are interested in purchasing
advertising space in the Opening Statement, please
contact us at editors@openingstatement.org.
Opening Statement | Fall 2016 | Vol. 4 No. 4 | VBA Young Lawyers Division

Jeremy Williams and Dean Henry Butler of the Anton Scalia Law School at George
Mason University catch up on the porch after the Friday night banquet.

Are You
Up-to-date On
Data Privacy
& Cybersecurity
Issues?

Visit our Health Care Data Aware Blog at
williamsmullen.com/blogs/hipaa
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NORTHERN VIRGINIA EVENT A SUCCESS

Spotlight on Veterans’ Legal Issues
encouraged attendees interested in participating in veterans pro bono programs to
ask their firms to sign the VBA’s Pro Bono
Promise, a statewide initiative by the VBA’s
Pro Bono Council in which firms pledge to
devote 2% of their billable hours each year
to pro bono legal services, as defined by
Virginia Rule of Professional Conduct 6.1.
The event’s success was due in large part to
the efforts of the YLD members who organized it including Ms. Liff, along with YLD
Membership Committee Chair Kara Lee,
and YLD Northern Virginia Membership
Co-Chairs Joe Figueroa and Anastasia Kranias. 
Courtesy: Yvonne McGee/VBA Staff

volunteer attorneys.
Legal Services of Northern Virginia Executive Director James A. Ferguson joined
LSNV’s Carly Anderson in speaking about
LSNV’s Veterans Law Project, which provides direct representation to veterans on
a variety of legal issues, including landlordtenant matters, problems with disability and
other benefits, child support, consumer and
medical debt, driver’s license reinstatement,
expungement, custody/visitation, veterans’
benefits and discharge upgrades.
YLD Executive Board Member, Laura
Liff, served as the event moderator and

Attendees socialize before the presentation.
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Courtesy: Yvonne McGee/VBA Staff

Kara Lee, Bob Barrett, Laura Liff, Joe Figueroa, and Madelaine Kramer formed the committee that organized the event.
Courtesy: Yvonne McGee/VBA Staff

On September 8, 2016, the Virginia Bar
AssociationYoung Lawyers Division co-presented “A Spotlight onVeterans’ Legal Issues”
with Legal Services of Northern Virginia to
shine a light on legal resources available to
military veterans and promote pro bono
programs offering legal representation to
veterans in need.
The event took place at the Tysons Corner
office of Miles & Stockbridge, P.C., and
drew more than 50 attendees from the bar,
bench and veterans legal community. The
keynote presentation discussed the Fairfax County Veterans Treatment Docket,
the only court-supervised comprehensive
treatment program for veterans in Virginia,
and was delivered by the Honorable Grace
Burke Carroll of the Fairfax County Circuit
Court, the Honorable Michael Lindner of
the Fairfax County General District Court,
and Donald Northcutt, the Veterans Treatment Docket Coordinator. Judges Carroll,
Lindner and Mr. Northcutt discussed how
the unique docket, which has only been in
existence for over a year, is transformative
for many veterans with legal issues who
are in need of treatment for post-traumatic
stress disorder, substance abuse and/or
other mental health issues.
Bob Barrett, Senior Counsel of the Advisory Board Company, gave an informative
presentation about the VBA’s Veterans
Issues Task Force, which provides pro bono
or reduced fee legal assistance to veterans
and servicemembers through its network of

Judge Grace Burke Carroll, left, and Judge Michael Lindner, middle, were two of the keynote
presenters.
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Courtesy: Yvonne McGee/VBA Staff

Judge Carroll and Raquel Bonilla.
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Courtesy: Yvonne McGee/VBA Staff

Judge Carroll deep in discussion.
Courtesy: Yvonne McGee/VBA Staff

Laura Liff and Joe Figueroa.

Courtesy: Yvonne McGee/VBA Staff

Bar members await the presentation.

Courtesy: Yvonne McGee/VBA Staff

Robert Barrett spoke about the VBA’s Veterans Issues Task Force, which
recruits attorneys to provide pro bono or reduced fee legal assistance to
service members and veterans.

VBA member Laura Liff, left, planned and organized the event.
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Opportunities to Get Involved
Are you looking for an opportunity to get
involved with the VBA Young Lawyers Division?
You can read about the YLD’s multiple projects
and committees at: vba.org/yldactivities.
Just reach out to the project or committee
chair to learn more. In addition, the YLD always
welcomes ideas for new projects. Just reach out
to anyone on the YLD Executive Board to share
your proposal: vba.org/yld.

Are you protecting
your biggest asset?
For most people, their biggest asset is their ability to work and
earn an income. Doesn’t it make sense to insure it? Call Virginia
Barristers Alliance, Inc. (VBAI) to ask about VBA member discounts
on Disability Income Protection Insurance.

800-358-7987
www.virginiabarristersalliance.com

VIRGINIA

Support VBA Foundation
The VBA Foundation funds numerous programs, including
the Ask A Lawyer Project, the Pro Bono Hotlines, the Model
Judiciary Project, the Veterans Issues Task Force, and Regional
Mentoring Programs.To donate or to learn more, visit:
vba.org/foundation.

BARRISTERS

ALLIANCE INC.
INSURANCE AGENCY

A subsidiary of The Virginia Bar Association

An insurance agency created by attorneys, for attorneys

…The Importance of Employee Dishonesty Coverage, continued from page 2
2. The employee must intend to obtain
a financial benefit for himself/herself or
another person; and
3. The financial benefit must be other than
salaries, commissions, fees, bonuses,
promotions, awards, profit sharing or
pensions or other employee benefits
earned in the normal course of business.
B. The Critical Nuances of the
“Prior Knowledge” Exclusion
Assuming that the employee’s actions
satisfy the above prerequisites, Employee
Dishonesty Coverage has a specialized exclusion that employers must
understand: “Prior Knowledge.” While
seemingly self-explanatory, the Prior
Knowledge exclusion has multiple twists
that frequently result in the denial of
coverage.
The first nuance to the Prior Knowledge
Exclusion is that an employer that discovers employee theft/dishonesty will be
forever barred from recovering from any
subsequent dishonest act committed by
that employee. For example, if management discovers that a valued employee
has been stealing but agrees to retain the
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employee (even upon the agreement that
the employee reimburse the company
for the theft), and that employee later
steals again, the subsequent theft will not
be covered based on the employer’s prior
knowledge.
The second – and most important –
nuance pertains to who has this prior
knowledge. Generally, this exclusion
prohibits recovery if anyone employed
by the company has knowledge of the
fraudulent activity. It is axiomatic,
however, that if an employee is intentionally, fraudulently and dishonestly
stealing money from the company, that
someone employed by the company has
prior knowledge of the dishonest acts
– namely the employee who is stealing.
Accordingly, policy holders must be very
diligent in reviewing the exclusionary
language, and potentially negotiating
a revision to include less restricting
language. A generally accepted (but
negotiated) alternative is that the CEO,
CFO and/or General Counsel have
no prior knowledge of the unlawful
behavior.
The final important aspect of the Prior

Knowledge exclusion relates to the
definition of “knowledge.” While the
exclusion, on its face, only purports
to exclude known behavior, a Kansas
Court has broadened this requirement.
In American Special Risk Mgmt. v. Cahow,
the Court of Appeals of Kansas held that
an insurer’s investigation into potentially unlawful behavior was sufficient to
trigger the prior knowledge exclusion
because, by instituting the investigation,
the insurer had a reasonable expectation
that dishonest acts had occurred.
Given the specificity of both the prerequisites of Employee Dishonesty Coverage
and the highly nuanced Prior Knowledge
Exclusion, employers must be ultra-diligent with respect to this type of coverage.
Considering that the Prior Knowledge
Exclusion can, without an experienced
broker or attorney’s review, become the
rule, it is highly recommended that the
employer engage a professional for a prepolicy review (or audit in the event that a
policy is already issued). If, however, the
employer takes these steps on the frontend, Employee Dishonesty Coverage can
literally save a company from closing its
doors for good. 
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