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The Virginia Bar Association will hold 
the 131st Annual Meeting – Virtual 
Edition by Zoom January 21 and 22, 
2020. Although it will be different 
from a traditional meeting, the VBA 
and YLD business meetings, Baliles 
Legacy Series Presentation, and 
a full day of MCLE presentations 
are planned. If you have not been 
to an Annual Meeting before, this 
virtual format provides an easy way 
to check it out and begin getting 
involved with the VBA and YLD. To 
register, visit the VBA website.

To learn more about the YLD, 
visit our website at: 

https://www.vba.org/page/yld

Featured Activities
Thu., Jan. 21, 4:30 p.m.–5:00 p.m.: 
VBA Business Meeting (register 
separately for free)

Fri., Jan. 22, 9:00 a.m.–10:00 a.m.: 
CLE: The Practice of Law in the Age 
of COVID-19

Fri., Jan. 22, 10:00 a.m.–11:00 
a.m.: CLE: BidenCare: A Discussion 
on Healthcare Under the New 
Administration

Fri., Jan. 22, 11:10 a.m.–12:10 p.m.: 
CLE: Blockchain Update

Fri., Jan. 22, 1:30 p.m.–3:30 p.m.: 
Baliles Legacy Series Presentation: 
The Constitution of Virginia: 
Looking Back and Looking Ahead

Fri., Jan. 22, 3:45 p.m.–4:45 p.m.: 
CLE: Ethics Update

Fri., Jan. 22, 4:45 p.m.–5:45 p.m.: 
YLD Business Meeting (register 
separately for free)Ithi Joshi 

Development Editor
Stefanie Felitto 

Development Editor

Suffice it to say that 2020 did not go how any of us intended. After a magnificent start 
with the 130th Annual Meeting, the COVID-19 pandemic arrived and turned the rest of 
the year upside down. The VBA and YLD, like every other bar organization, experienced 
setbacks, but the year had high points including a socially distanced Summer Meeting 
at the Homestead and  YLD Fall Meeting at the Blackburn Inn. Nevertheless, we are all 
happy to have 2020 behind us. With vaccine distribution underway, the YLD looks for-
ward to a year of hope, progress, and—we dare to hope—perhaps a return to normalcy. 

But that normalcy will have to wait until after the 131st VBA Annual Meeting, which, 
thanks to the pandemic’s winter surge, will be a virtual event. Held online on January 
21 and 22, all  VBA members are invited to attend the annual VBA and YLD business 
meetings as well as a full day of MCLE programming from the comfort of home. See the 
sidebar for more details. 

The turn of the calendar is always a time of transition, and this year is no different. Outgo-
ing YLD Chair Madelaine Kramer Katz will handle her final order of business during the 
YLD Zoom business meeting on Friday, January 22, at 4:45 p.m., during which she will 
hand the metaphorical keys to the capable hands of incoming Chair Franklin Cragle III. In 
addition, we welcome an impressive incoming class of YLD Officers and Executive Board 
Members who will assume their roles during the Annual Meeting. We encourage you to 
get to know them by reviewing their profiles included in this issue. As we welcome new 
faces, the Opening Statement team also bids farewell to Development Editor Richa Fortuna. 
Her contributions to this newsletter have been invaluable over the past two years, and we 
wish her the very best as her career continues. 

As always, this issue features a full slate of substantive content. Drawing our minds to 
warmer days at the water’s edge, Bryan Peeples brings us an engaging look at the com-
plexities of riparian law. Patrick Bolling and Lilias Gordon then provide a timely look at 
employment law implications presented by the ongoing COVID vaccination process, and 
Dan Sullivan explores some underappreciated considerations when drafting contracts. 
Finally, we have included a photo spread presenting some fun scenes from the YLD’s Fall 
Meeting in Staunton last October. 

As we plunge into a new year full of hopeful beginnings, we thank you for reading this 
issue of the Opening Statement!



By Madelaine A. Kramer Katz

MESSAGE FROM THE CHAIR

Time to Get Involved
The YLD serves to (1) further the 
objectives of the VBA, (2) stimulate 
and promote the interests of young 
lawyers in the activities of the VBA, 
(3) encourage public service by young 
lawyers, (4) assist in the establishment, 
improvement and coordination of affili-
ated local young lawyer organizations, 
and (5) encourage and promote fellow-
ship among young lawyers.

Throughout this year we have served. 
We have served our community and the 
public at large. We invite you to serve 
along with us by joining one of our YLD 
projects (listed below), one of the VBA’s 
substantive Sections, or joining and con-
necting us with a local young lawyer 
organization. 

YLD PROJECTS AND COMMITTEES:

• ABA Awards of Achievement 
Committee

• Committee on CLE
• Committee on Sponsorships
• Credit Issues Project
• Cyber Civility Project
• Diversity Recruitment
• Law School Councils
• Lawyers for the Arts
• Legal Food Frenzy
• Legislative Committee
• Membership Committee
• Mentor Program
• Model Judicial Program

• National Moot Court
• Opening Statement, the YLD’s quar-

terly newsletter publication
• Pro Bono Committee
• Social Chairs
• Virginia Hispanic Chamber of 

Commerce
• Wellness Committee 
• Wills for Heroes

VBA SECTIONS:

Administrative Law; Appellate Prac-
tice; Bankruptcy; Business Law; Civil 
Litigation; Construction and Public 
Contracts Law; Corporate Counsel; 
Criminal Law; Domestic Relations; 
Elder Law and Special Needs; Environ-
ment, Natural Resources and Energy; 
Health Law; Intellectual Property and 
Information Technology Law; Labor and 
Employment Law; Real Estate; Taxa-
tion; Transportation; and Wills, Trusts 
& Estates.

Please   reach   out   to   me   at    
mkatz@sandsanderson.com, Frank 
Cragle at FCragle@hirschlerlaw.
com, or  the  Chair/Chair  Elect  of 
any project  or  committee  with  any  
questions  you  may have:  https://
www.vba.org/page/yld_activities.  

It has been a pleasure to serve as your 
Chair this year, and I encourage you to 
get involved in a YLD project or VBA 
Section you find of interest. 
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YLD Chair 
Madelaine A. Kramer Katz

Chair-Elect 
Franklin R. Cragle, III

Secretary-Treasurer 
Kristen R. Jurjevich

Immediate Past Chair 
Jennifer L. Ligon

Executive Board Members
R. Patrick Bolling

Graham K. Bryant
Hetal Challa
Emily Gomes
Alicha Grubb

Craig A. Hoovler
Kristen R. Jurjevich
William D. Prince, IV

Michael W. Stark
Daniel R. Sullivan

Madelaine A. Kramer Katz
Counsel, Sands Anderson PC (McLean)
YLD Chair, 2020-21 

Bio: Madelaine is a civil litigation attorney and member of Sands 
Anderson’s Business and Litigation Groups. Her practice involves 
handling cases with civil procedure oddities and complexities, 
and with a focus on professional liability matters, the defense of 
sanctions and other board matters. Madelaine’s practice also includes 
the defense of businesses in personal injury, product liability and 

commercial litigation, and estate and fiduciary litigation, throughout state and federal 
courts in Virginia, DC and Maryland. Madelaine has been involved in the VBA since serving 
on the VBA YLD Law School Council as a law student at the University of Richmond.  

Contact Info: mkatz@sandsanderson.com or 703.663.1705 
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KNOW YOUR YLD

Officers and Officer Candidates

Madelaine A. Kramer
Counsel, Sands Anderson PC (McLean)
YLD Immediate Past Chair, 2021-22 

Bio: Madelaine is a civil litigation attorney 
and member of Sands Anderson’s Business 
and Professional Litigation Group. She 
focuses her practice on professional liability 
defense and the defense of companies in 
personal injury, product liability, employment 

and complex commercial matters throughout state and federal 
courts in Virginia, DC and Maryland. Madelaine has been 
involved in the VBA since serving on the VBA YLD Law School 
Council as a law student at the University of Richmond. She has 
served as a member of the YLD Leadership Council since 2013 
and is currently the Chair of the Law School Councils.

Contact Info: mkatz@sandsanderson.com or 703.663.1705

Frank R. Cragle, III
Partner, Hirschler Fleischer (Richmond)
YLD Chair, 2021-22  

Bio: Franklin R. Cragle, III is a litigation partner at 
Hirschler in Richmond, focusing his practice 
on business torts, closely held corporate 
shareholder disputes, and bankruptcy litigation. 
In 2018, he was named to Virginia Business’ 
Legal Elite for lawyers under 40. He joined the 

VBA in 2007 and is currently the Chair of the Young Lawyers Division.  
He has served on the Executive Council of the Young Lawyers 
Division since 2015. He graduated from the University of Richmond 
School of Law and from York College of Pennsylvania. 

Contact Info: fcragle@hirschlerlaw.com or 804.771.9515

Kristen R. Jurjevich
Shareholder, Pender & Coward, P.C. 
(Virginia Beach)
YLD Chair-Elect, 2021-22 (nominated)

Bio: Kristen is a corporate and transactional 
attorney at Pender & Coward in Virginia Beach, 
focusing her practice in the areas of business 
law, residential and commercial real estate 
transactions, community association matters, 

and litigation in the state and federal courts in Virginia. Kristen 
is a member of the YLD Executive Board and has been actively 
involved in the VBA since January 2015, when she became the 
VBA YLD Chair of the Regent Law School Council. She also serves 
as Chair of the ABA Awards of Achievement Committee and has 
participated as a YLD member of the VBA Pro Bono Council.

Contact Info: krj@pendercoward.com or 757.490.6261

R. Patrick Bolling
Associate Attorney, Woods Rogers PLC
(Lynchburg)
YLD Secretary-Treasurer, 2021-22 
(nominated)

Bio: Patrick is an associate in Woods Rogers’ 
Labor & Employment Group. He sits on the 
Executive Board for the Young Lawyer’s 
Division. In the VBA, he has worked primarily 

with the YLD’s Law School Councils, first at his alma mater 
Washington & Lee University School of Law, then as the Co-Chair 
of the Statewide Law School Councils. He lives in Lynchburg 
with Anna, two boys, Onex and George, and Delta the Dog.

Contact Info: pbolling@woodsrogers.com or 434.455.9129

Liz S. Olcott
Associate, Christian & Barton, L.L.P. 
(Richmond)

Bio: Liz Olcott is a health care attorney who 
assists clients with state and federal regulatory 
compliance, reimbursement issues, Medicare 
and Medicaid issues and appeals, and a variety 
of general business matters. Liz also represents 
providers and managed care companies in 

state and federal court litigation, and advises businesses and 
physician groups with regard to employment contracts & general 
employment practices. She is a member of the VBA’s Health Law 
Section Council and chair of the YLD Pro Bono Committee.

Contact Info: lolcott@cblaw.com or 804.697.4136

Ann Kossachev
Director of Regulatory Affairs, NAFCU
Bio: Ann Kossachev is the head of regula-
tory advocacy for a leading trade association 
representing credit unions. Her work focuses 
on a variety of topics including consumer 
protection regulations, housing finance 
issues, telecommunications regulations, 
litigation risks to the credit union industry, 
and legislative efforts impacting the financial 

institutions. Ann has been actively involved with the VBA YLD 
since 2017 when she began serving on the Credit Issues Project. 
She also serves as the Chair of the ABA Awards of Achievement 
Committee and is Chair-elect of the Legislative Committee. 

Contact Info:  akossachev@gmail.com

Executive Board Candidates
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William D. Prince IV
Director, Thompson McMullan (Richmond)
(nominated for second 3-year term)

Bio: Will’s practice focuses on the 
representation of businesses and financial 
institutions in general litigation and 
bankruptcy matters, with a particular focus on 
commercial litigation and business disputes.   

Contact Info: wprince@t-mlaw.com or 804. 698.6254

Daniel R. Sullivan
Partner, Johnson, Rosen & O’Keeffe, LLC 
(Roanoke)
(nominated for second 3-year term)

Bio:  Dan is a partner at the law firm 
of Johnson, Rosen & O’Keeffe, LLC, in 
Roanoke. Dan litigates complex business 
cases at the trial level throughout 
Virginia circuit and federal courts. Dan 

also represents clients in the construction industry in both 
transactional and litigation matters. Dan is a native of South 
Dakota and a graduate of University of Virginia Law.

Contact Info: sullivan@johnsonrosen.com or 540-904-1619

KNOW YOUR YLD

Current Executive Board Members

Graham K. Bryant
Associate, Byrne Legal Group (Richmond)

Bio: Graham K. Bryant concentrates his 
practice on appellate advocacy, regularly 
representing clients before Virginia’s 
appellate courts, and contributes to the 
firm’s defense of healthcare providers in 
complex litigation and regulatory cases. 
Graham regularly writes and presents 

on topics including appellate advocacy, legal reasoning and 
writing, constitutional law, and lawyer well-being. He serves as 
the YLD liaison to the VBA’s Appellate Practice Section Council 
as well as Editor-in-Chief of the award-winning Opening 
Statement newsletter. Prior to his current position, Graham 
served as a judicial law clerk to Justice William C. Mims of the 
Supreme Court of Virginia and then-Chief Judge Glen A. Huff 
of the Court of Appeals of Virginia. He graduated from William 
& Mary Law School in 2016 as a member of the Order of the 
Coif and currently serves there as an Adjunct Professor of Law.

Contact Info: gbryant@byrnelegalgroup.com or 804.839.0785 
 

Craig A. Hoovler
Associate, RuyakCherian LLP

Bio: Craig Hoovler is a litigator and registered 
patent attorney who brings years of 
intellectual property and commercial litigation 
experience to assist clients with a diverse 
set of issues.  Craig has extensive experience 
with the U.S. intellectual property system, 
having begun his career with the preparation 

and prosecution of patents and trademarks for both domestic 
and international clients. His practice has evolved to include 
counseling and now focuses primarily on litigation of a variety 
of intellectual property matters, including patent, trademark, 
copyright, and trade secret litigation.  With a master’s degree in 
biomedical engineering, Mr. Hoovler utilizes his strong science 
background to demystify complex scientific or legal concepts 
so that they are understood and appreciated by both his clients 
and the courts.

Contact Info: craigh@ruyakcherian.com or 202.851.2307

Emily Gomes
Assistant General Counsel, National 
Association of Broadcasters 
(Northern Virginia)

Bio: Emily represents the interests of an 
association comprised of thousands of 
local television and radio broadcasters 
before the Federal Communications 
Commission as well as other federal 

agencies. Prior to going  in house at the NAB, Emily 
practiced commercial litigation for six years at Hogan 
Lovells (Northern Virginia).

Contact Info: egomes@nab.org

Hetal Challa
Attorney, Challa Law Firm (Virginia Beach)

Bio: Hetal Challa is a family law attorney 
based in Virginia Beach Town Center area. 
She weaves together her experiences 
in Psychology, and Counseling to offer 
a unique skill set which she applies to 
issues related to divorce or separation. 
The same background helps her work with 

children, family law and guardians ad litem. During law 
school, Hetal was recognized for distinguished oral advocacy 
and worked in the Family Law Unit of Legal Aid, where she 
worked closely with clients dealing with divorce, custody, 
and visitation issues. When not helping clients resolve their 
legal issues, Hetal can be found giving back to students and 
the community, including teaching legal courses as adjunct 
faculty at a local college.

Contact Info: hchalla@challalawfirm.com or 757.379.6338 
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Alicha Grubb
Associate, Gentry Locke Attorneys (Roanoke)

 Bio: Alicha Grubb works in the Commercial Litigation group helping clients resolve their business disputes. Prior to 
joining Gentry Locke, Alicha researched criminal and civil motions as a law clerk for the Twenty-third Judicial Circuit, 
where she assisted on large projects such as editing the Virginia Model Jury Instructions. Alicha’s prior experience 
includes assistance in legal matters at the Roanoke County Commonwealth Attorney’s Office and the U.S. Attorney’s 
Office in Greensboro, NC. Alicha is an award-winning speaker who is also fluent in Spanish.

Contact Info: grubb@gentrylocke.com or 540.983.9361

Thank you to Jennifer L. Ligon, Michael W. Stark, and Joseph A. Figueroa, who are departing 
from the Executive Board of the YLD after many years of service.  We appreciate all your many 
contributions to the YLD.

Joseph A. Figueroa
Associate, Watt Tieder (McLean Office)

Bio: Joe focuses his representation of contractors and sureties on the preparation and litigation of contract 
claims, performance and payment bond claims, and other commercial disputes.  Joe also advises clients 
on transactional matters including the preparation of contracts, handling of pre-litigation claims, and 
development of risk management and compliance strategies. Joe has successfully resolved a wide variety of 
litigation matters for his clients through negotiation, alternative dispute resolution, and trial.  Joe remains 
active in the legal community, serving on the executive board of the Virginia Bar Association’s Young 
Lawyers Division and the board of directors of the Fairfax Bar Association’s Young Lawyers Section.

  Contact Info:  jfigueroa@watttieder.com 
 

Departing Executive Board Members

Jennifer L. Ligon
Partner, Williams Mullen (Richmond)

Bio:   Jennifer is a partner in the Health Care Section at Williams Mullen.  Her practice focuses on transactional 
and regulatory matters for health care providers, including hospitals, health systems,  and physician groups.  
Jennifer is an avid Syracuse fan.

 Contact Info:  jligon@williamsmullen.com or 804.420.6423
 
 

Michael W. Stark
Corporate Counsel, Smithfield Foods, Inc.  

Bio: Michael joined Smithfield Foods, Inc. as Corporate Counsel in December following a six-year tenure 
with McGuireWoods in Richmond.  While at McGuireWoods, Michael was a trial and appellate lawyer who 
handled a broad array of mass and class action litigation, commercial disputes, and product liability claims 
in state and federal courts nationwide. He took great pride in his pro bono practice in which he regularly 
appeared on behalf of  inmates in federal civil rights litigation, juveniles in sentence review hearings, and 
civil claimants in connection with the Virginia Hispanic Chamber of Commerce’s Civil Litigation Clinic.  At 
Smithfield he will help manage the Company’s litigation docket. Michael hails from West Virginia but 

  currently resides in Richmond’s Near West End with his wife Amanda, daughter Sophie, and loyal Collie Wally. 

  Contact Info:  mstark@smithfield.com or 757.357.1675 
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CAN EMPLOYERS MANDATE COVID-19 VACCINATIONS?

A Shot at Immunity1

At press time, 30,628,175 COVID-19 
vaccines have been distributed in the U.S. 
and 9,690,757 Americans have received at 
least one dose.2 Many employers who have 
implemented burdensome or expensive 
safety protocols hope a vaccinated work-
force will make their lives easier. We think 
many of us in YLD could hear the question in 
the weeks to come: can employers mandate 
vaccinations?

The answer is yes, generally. But there are 
three major exceptions, and some fact gath-
ering will be necessary if an employee pushes 
back. First, equal employment opportunity 
laws might exempt some employees from 
a vaccination mandate. The Equal Employ-
ment Opportunity Commission (EEOC) 
suggests encouraging COVID-19 vaccina-
tions rather than requiring them. Second, 
workplace safety laws might exempt some 
employees.3 Third, collective bargain-
ing agreements could limit an employer’s 
options. 

In addition to concerns about who can “opt 
out” of vaccination requirements, employ-
ers also may wonder about their liability for 
vaccination-related personal injuries, and 
their responsibilities for the privacy of their 
employees’ health information. In this arti-
cle, we answer some of the most common 
questions we’ve heard.

What if an employee has an adverse 
reaction?

Employers are understandably worried 
about this, given how fast the vaccine was 
developed. An employee injured by the vac-
cine can hold their employer liable only for 

the employer’s willful misconduct under the 
federal Public Readiness and Emergency 
Preparedness Act.

Who can refuse a COVID-19 vaccine?

Vaccination at work will not be entirely 
new ground because employers routinely 
administer flu vaccines. If employers man-
date vaccines, employees might have legal 
grounds for a refusal if they:

• Need a disability accommodation under 
the Americans with Disabilities Act

• Have a sincere religious objection under 
Title VII

• Have reason to believe they may experi-
ence a severe reaction

• Are subject to a collective bargaining 
agreement (CBA) under the National 
Labor Relations Act (NLRA). (There 
still may be bargaining obligations with 
newly certified unions even if the par-
ties have not yet negotiated a CBA.)

What is a disability exemption from a 
workplace vaccine mandate?

In March 2020 as the SARS-CoV-2 virus 
spread, EEOC updated guidance that it 
first introduced in 2009 in response to the 
spread of H1N1. ADA-covered employ-
ers (15+ employees) were reminded they 
cannot mandate vaccinations regardless of 
employees’ medical conditions during such 
pandemics because some employees could 
be exempt based on an ADA disability. A 
reasonable accommodation—like working 
from home—might be appropriate, but 
only if it does not cause an undue hardship 

(i.e., a significant difficulty or expense) to 
the employer. 

In its December 2020 guidance, EEOC re-
iterated that employers can require their 
employees not pose a “direct threat” to the 
health or safety of individuals (including 
themselves) in the workplace. What, exactly, 
constitutes a “direct threat” will vary depend-
ing on the duration of the risk, and the type, 
likelihood, and imminence of the potential 
harm. If an employer determines that an 
unvaccinated employee is a direct threat that 
cannot be reduced to an acceptable level, the 
employer can bar the employee from enter-
ing its workplace. But first, the employer 
must try to accommodate that employee by, 
for example, allowing them to work from 
home. That is a relatively obvious accom-
modation in an infectious disease scenario, 
but there are of course roles that cannot be 
performed from home, and employers may 
need to consider other accommodations.

What is a religious objection to a vac-
cine mandate?

EEOC also reminded Title VII-covered 
employers in March that they cannot man-
date vaccinations regardless of employees’ 
religious belief. Once an employer learns 
that an employee’s sincerely held religious 
belief, practice, or observance prevents 
vaccination, the employer must provide a 
reasonable accommodation unless it would 
pose an undue hardship. Undue hardship 
under Title VII means “more than de minimis 
cost” to the employer’s operations. This is a 
lower standard than the ADA’s “significant 
difficulty or expense.”

By R. Patrick Bollings and Lilias Gordon 

R. Patrick Bolling
Associate Attorney, Woods Rogers PLC 
(Lynchburg)

Bio: Patrick is an associate in Woods Rogers’ 
Labor & Employment Group. He sits on the 
Executive Board for the Young Lawyer’s 
Division. In VBA, he has worked primarily 
with the YLD’s Law School Councils, 
first at his alma mater Washington & 

Lee University School of Law, then as the Co-Chair of the 
Statewide Law School Councils. He lives in Lynchburg with 
Anna, two boys, Onex and George, and Delta the Dog.

Contact Info: pbolling@woodsrogers.com or 434.455.9129

Lilias Gordon
Associate Attorney, Woods Rogers PLC 
(Roanoke)

Bio:  Lilas is an associate in the Woods 
Rogers Litigation and Labor & Employment 
practice groups. She works out of the 
Roanoke office. Lilias first joined Woods 
Rogers as a summer associate in 2018. She 
graduated cum laude from the University 

of Richmond School of Law, where she was an editor of the 
Journal of Law and Technology and member of the Moot 
Court Board. 

Contact Info: lgordon@woodsrogers.com
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Advertise in the Opening Statement
The VBA YLD is pleased to announce that we are accepting 
advertisements for publication in the Opening Statement.   
The Opening Statement is highly visible within the VBA.  It 
is published and distributed to all members of the YLD four 
times per year.  With such high visibility, what better way to 
reach your peers?  Funds from advertisement purchases will 
be used to help support the operations of the VBA YLD and its 
numerous programs, including the Opening Statement.  If you 
are interested in purchasing advertising space in the Opening 
Statement, please contact us at editors@openingstatement.

Support the VBA Foundation
The VBA Foundation funds numerous programs, including 
the Ask A Lawyer Project, the Pro Bono Hotlines, the Model 
Judiciary Project, the Veterans Issues Task Force, and 
Regional Mentoring Programs.To donate or to learn more, 
visit: vba .org/foundation.

1111 East Main Street
Suite 905
Richmond, VA 23219 

Where great meetings happen.

 join.
connect.
engage.

VBA on Main has the space 
for you. Whether you are 

looking for a large 
conference room, a place for 

a cup of coffee during a recess, 
a small room for a client 

meeting or a quiet respite for 
focused work, VBA on Main  

is a capital idea when  
you're in Virginia's capital.

Reserve online via
www.vba.org/reserve  

Requests for a religious accommodation 
might be the most difficult for employers 
to assess. Weighing the sincerity of another 
person’s religious beliefs is difficult and 
uncomfortable, for one. And your clients 
are likely to be less familiar with them than, 
say, ADA requests, which are more routine. 
Many might be surprised that a person’s 
association with an established religious 
institution or well-known set of values isn’t 
necessarily required. A federal court in Ohio 
held that Title VII might cover a vegan’s 
request to be excused from a mandatory 
vaccination policy if the vaccine was animal-
tested or contains animal by-products, as 
long as the employee subscribes to veganism 
with a sincerity equating that of traditional 
religious views. In this case, the employee 
had written essays about veganism with Bib-
lical excerpts.

What about personal safety 
objections?

Like EEOC, the Occupational Safety and 
Health Administration (OSHA) addressed 
workplace flu vaccine mandates in response 
to the H1N1 pandemic. Employers are 
not required to vaccinate their workforces 
under the Occupational Safety and Health 
Act, but they need to properly inform their 
employees about the benefits of the vaccina-
tions. You will need to know if an employee 

who is refusing vaccination has a reasonable 
belief that their medical condition creates a 
real danger of serious illness or death if they 
were vaccinated. 

Do special protections apply to orga-
nized workplaces?

Maybe. Employers with a collective bar-
gaining agreement might face additional 
challenges if they want to mandate vaccines. 
Generally, the NLRA requires employers to 
provide unions with notice and an oppor-
tunity to bargain over most major decisions 
unless the topic is covered in the CBA or the 
union has waived its right to bargain over 
such issues. In 2012, the National Labor 
Relations Board held that the adoption of a 
new flu vaccine policy is a mandatory subject 
of bargaining.

Are there any other concerns?

Take a close look at a number of privacy 
laws if you are developing a screening form. 
Pre-vaccination medical screening ques-
tions are likely to elicit information about a 
disability as well as information potentially 
protected under the Genetic Information 
Nondiscrimination Act (GINA), EEOC 
says. Family health history is an example of 
information protected under GINA. Under 
ADA, inquiries used as part of a mandated, 
employer-administered vaccine must be 

“job-related and consistent with business 
necessity”. Meaning, an employer must have 
a reasonable belief that an employee who 
does not answer the questions and, there-
fore, does not receive a vaccination, will 
pose a direct threat to the health or safety 
of her or himself or others. ADA imposes 
strict medical confidentiality requirements 
as well, similar to the Health Insurance Por-
tability and Accountability Act (HIPAA). 
While HIPAA generally does not apply to 
most employers, there are some operations 
that are covered (e.g., employer health plans, 
employee assistance programs, etc.). Vaccine 
programs could implicate the Employee 
Retirement Income Security Act as well.

In conclusion, the authors are heartened that 
we are even writing this article because it 
means there is some glimmer of hope that 
the YLD can meet in-person in 2021! 

Endnotes

1.  A version of this article, co-authored with 
Thomas M. Winn, III appeared in a Woods Rogers’ 
Client Alert on December 14, 2020.
2. COVID-19 Vaccinations in the United States, 
CDC, https://covid.cdc.gov/covid-data-
tracker/#vaccinations (last visited Dec. 31, 2020).
3. See What You Should Know About COVID-19 and 
the ADA, the Rehabilitation Act, and Other EEO Laws, 
EEOC (Dec. 16, 2020) https://www.eeoc.gov/
wysk/what-you-should-know-about-covid-19-and-
ada-rehabilitation-act-and-other-eeo-laws.
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UNIQUE CHALLENGES BROUGHT BY WATERFRONT LAW

Five Things to Know When Building a 
Pier in Virginia

During my 22 years as a Navy helicopter 
pilot, I spent thousands of hours flying along 
the coastline. I often admired the beautiful 
waterfront homes and the boats that were 
secured to the piers in front of those houses. 
But I never realized that waterfront property 
is a highly complex and specialized area of 
the law. It was not until I retired from the 
military and became a riparian rights attor-
ney that I began to gain an appreciation for 
this unique practice area.

As part of the waterfront law team at Pender 
& Coward, I have had the opportunity to 
assist waterfront homeowners with many 
different issues including environmental 
compliance, real estate sales, and property 
line disputes. But of all the issues faced by 
waterfront property owners, nothing seems 
to cause as much difficulty as a pier. There is 
a lot to know about building piers, but here 
are five things that all potential buyers should 
take into consideration when buying water-
front real estate with a pier.

1. YOU MUST GET PERMITS TO 
BUILD A PIER

In order to construct a pier, you must first 
get permission from several different agen-
cies. Each agency has its own guidelines and 
regulations that must be followed correctly. 
Building a pier without the proper permits 
may lead to severe civil penalties and even 
criminal prosecution. 

The Public Trust Doctrine

The Code of Virginia vests ownership of 
“all the beds of the bays, rivers, creeks, and 
shores of the sea in the Commonwealth to 

be used as a common by all the people of Vir-
ginia.” Va. Code § 28.21200. The Public Trust 
Doctrine is the principle that the Common-
wealth acts as a trustee in holding the land 
lying beneath public waters for the benefit of 
all citizens. These submerged public areas are 
known as “state-owned bottomlands.”  State-
owned bottomlands begin at the mean low 
water mark, which is defined as the average 
low water mark over the last twenty years. 

The Virginia Marine Resources Commission 
(VMRC) is the state agency responsible for 
upholding the Public Trust Doctrine. When 
it receives an application, the VMRC solicits 
public comments and weighs factors both 
for and against granting the permit. These 
factors include hazards to navigation, poten-
tial environmental impacts, and whether 
nearby property owners are opposed to the 
project. After it has finished its review of 
the application, the VMRC staff will make 
a recommendation to the Commission for 
approval, approval with modifications, or 
denial, and the case will be set for hearing. 

Navigable Waterways

The U.S. Army Corps of Engineers (ACOE) 
has jurisdiction over all navigable waters in 
the United States. Navigable waters are quite 
broadly defined. Unless you are buying a 
property on a pond or a very small lake, it is 
almost certain that your waterfront property 
will be considered navigable and you will 
require an ACOE permit to build the pier. 

Other Local Boards and Permits:

Requirements vary widely by locality. 
Depending on where you live and the type 

of environment in which you wish to build 
your pier, you may need to get permits from 
your Local Wetlands Board or Chesapeake 
Bay Board. You will also need a building 
permit.

Joint Permit Application 

Fortunately, applicants are not required to 
fill out multiple permit applications even 
though several permits are required. In Vir-
ginia, the applicant needs only fill out a single 
“Joint Permit Application” (JPA) and submit 
it to the VMRC. The VMRC then acts as a 
clearinghouse, routing the JPA to the appro-
priate agencies for review. A JPA, however, 
can be quite complex. Some portions must 
be prepared and certified by a professional 
engineer, land surveyor, or other person 
duly licensed by the Commonwealth.  

2. YOU CAN BE LIABLE FOR AN 
UNPERMITTED PIER—EVEN IF 
IT ALREADY EXISTED WHEN YOU 
BOUGHT YOUR HOME

Many waterfront property purchasers are 
surprised to find that they can be liable for 
a pier that was built without a permit, even 
if that pier was built by a previous owner 
and has existed for many years. If you have 
an unpermitted pier, you can be summoned 
to a hearing before the VMRC and assessed 
a penalty simply because the pier is pres-
ent on your property. People summoned to 
appear before the VMRC have the right to 
have an attorney appear at the hearing and 
speak on their behalf. 

By Bryan S. Peeples 

Bryan S. Peeples
Associate, Pender & Coward 
Bio: Bryan focuses his practice in the areas of waterfront and environmental law, worker’s compensation defense, 
and construction. Although only in his second year of practice, Bryan has argued Motions and conducted trials 
in most of the Courts in the Hampton Roads area, and has successfully argued two appeals before the Virginia 
Court of Appeals. He was named a Best Lawyer in America “one to watch” for environmental law in 2020. Bryan 
graduated magna cum laude, ranked second in his class, from Regent University School of Law in 2018, where 
he earned a school record of twelve book awards for receiving the highest grades in a course. Before joining 
Pender & Coward, Bryan retired from the U.S. Navy after 22 years as a helicopter pilot, completing seven combat 

deployments and serving as the Commanding Officer of a helicopter squadron. 

Contact Info: bpeeples@pendercoward.com or 757.490.6283 
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Clients value our small firm feel and large firm capabilities.
Our full service law firm is committed to helping businesses

and individuals thrive in Coastal Virginia.

OUR WATERFRONT LAW TEAM PROTECTS VIRGINIANS 
WHO LIVE, WORK, AND PLAY ON THE WATER.

www.waterfrontpropertylaw.com

www.pendercoward.com

Virginia Beach
(757) 490-3000

Suffolk
(757) 502-7345 

Chesapeake
(757) 490-2900
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3. YOU MAY ONLY CONSTRUCT A 
PIER IF IT WILL BE CONTAINED IN 
YOUR “RIPARIAN AREA”

Riparian property rights are specific benefits 
that accrue to waterfront property owners. 
The Supreme Court of Virginia has articu-
lated five distinct riparian property rights. 
These are: 

1. The right to enjoy the natural advan-
tages conferred upon the land by its 
adjacency to the water;
2. The right of access to the water, 
including a right of way to and from the 
navigable part;
3. The right to build a pier or wharf out 
to navigable water, subject to any regula-
tions of the State;
4. The right to make a reasonable use of 
the water as it flows past or leaves the 
land; and
5. The right to accretions or alluvium. 

Taylor v. Commonwealth, 102 Va. 759, 773 
(1904).

Defining Your Riparian Area

Importantly, a waterfront property owner 
enjoys these five rights only in his or her 

“riparian area.” Most people mistakenly 
assume that the riparian area is determined 
simply by extending his or her property line 
out into the water. This is incorrect. The ripar-
ian area is actually determined using a highly 
complex formula laid out by the Supreme 
Court of Virginia in the seminal case of Groner 
v. Foster, 94 Va. 650, (1897). 

As the Court explained, the riparian area is 
determined by first measuring the length of a 
property owner’s shoreline, and then measur-
ing the length of the “line of navigability.” Each 
property owner’s riparian area is then deter-
mined according to his or her proportionate 
share of the line of navigability as compared 
to the length of shoreline. Id. at 652–53. The 
riparian area does not become official until 
certified by a circuit court, which requires 
filing a “Complaint for Riparian Apportion-
ment.” Choosing the right surveyor is critical, 
because, in cases where the riparian area is 
contested, the surveyor will become your 
expert witness at trial.

4. YOUR PROPERTY MUST BE 
CONNECTED TO THE WATER

It is imperative to understand that a prop-
erty owner has riparian rights only if the 
land actually touches the water. We were 
recently involved in a case in which a buyer 

purchased a lovely house on the water. Shortly 
after closing, a survey revealed that the prop-
erty line was actually one inch shy of the river. 
Because her land is not adjacent to the water, 
this unfortunate buyer does not have riparian 
property rights and is unable to exercise any 
of the five benefits laid out by the Supreme 
Court.

5. RIPARIAN RIGHTS CAN BE 
SEVERED

Anyone who has ever purchased real estate 
knows the importance of a good title search. 
However, it is not common knowledge even 
among real estate professionals that ripar-
ian rights can be severed in the chain of title. 
This occurs when at some point in the past, 
a previous seller conveyed a parcel of land 
but retained the riparian rights for herself. If 
this happens, the buyer will not have riparian 
rights. 

Owning waterfront property is a dream-
come-true for many, but it is also an expensive 
investment that is not for the unwary. There 
are many things that a potential buyer of 
waterfront real estate should consider. The 
five issues explained here are some of the 
most common obstacles that owners face 
when building a pier, but there are many 
others to consider as well.

Peeples has first-hand experience getting down and dirty with Virginia’s technical riparian 
law—and riparian areas themselves. 
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Much like the law of riparian rights, actually cleaning up riparian areas is a messy task. Even so, Bryan 
Peeples regularly serves his community by participating in riparian clean-up projects. 

Co
ur

te
sy

: B
ry

an
 Pe

ep
les

VBA Young Lawyers Division  |  Vol. 9 No. 1  |   Winter 2020-2021  |  Opening Statement10



Many large-scale written contracts 
such as construction contracts and real 
property purchase agreements contain 
“time-of-the-essence” (here, “TOE”) pro-
visions. We’ve all heard the term “time 
is of the essence” before. In a nutshell, 
these clauses generally require that the 
parties to a contract fulfill contractual 
duties by a particular date or event. But 
what about when the magic words don’t 
appear within a contract—does timing 
then become unimportant?

Before we go there, a couple of quick 
notes: 

First, even when parties put a TOE pro-
vision in their contract, it can be waived 
just like any other contractual provision. 
See, e.g., Schulze v. Kwik-Chek Realty Co., 
212 Va. 111, 113 (1971) (no waiver by 
sellers of timing clause by inaction when 
they had no duty to act); Stepp v. Outdoor 
World Corp., 18 Va. Cir. 106, 111 (West-
moreland 1989) (seller’s actions waived 
time-of-the-essence requirement). So, 
even if there is an explicit  TOE provi-
sion, the parties must still follow through 
in order to enforce it. 

Second, the mere act of setting a date 
for the fulfillment of a contractual term 
does not make time of the essence. The 
Supreme Court of Virginia has long held 
that “intention to make time essential will 
not be inferred from the mere appoint-
ment of a date for delivery of the deed, 
or the payment of the purchase price.” 
Wood v. Wood, 216 Va. 922, 924 (1976) 
(citing Morris v. Harrop, 154 Va. 127, 135 
(1930)).

Implied TOE by parties’ actions/
nature and circumstances of the 
contract

So, can a TOE requirement arise if there is 
no explicit contractual term?  Yes. In Vir-
ginia, “equity has established the rule that 
unless expressly made so by the terms of 
the contract or by special circumstances, 
time is not essential.” Morris, 154 Va. at 
135. These “special circumstances” arise 
when either the parties’ conduct or the 
nature and circumstances of the contract 
itself demonstrate that timing is a key ele-
ment of the contract.1 See, e.g., Cranford v. 
Hubbard, 208 Va. 689, 694 (1968). Fur-
ther, the intention to make time of the 
essence may be “clearly manifested from 
the agreement as a whole, construed in 
the light of the surrounding facts.” Id. 
(internal quotation omitted). 

Cranford is an interesting example. There 
was no express provision making time 
of the essence in a real estate purchase 
agreement. The purchaser wanted 180 
days to comply with all terms of the 
agreement. When that amount of time 
was presented to the seller, she balked 
because that was too much time. Instead, 
she suggested 90 days, which the parties 
ultimately agreed to. Id. The fact that 
the parties negotiated specifically on the 
time element convinced the Supreme 
Court that time was an essential term of 
the contract. Id. at 694, 763-764. 

As a contrary example, Sims v. Nidiffer 
featured a real estate purchase agree-
ment that set a tentative settlement date 
followed by this language: “or as soon 
thereafter as the title could be examined 

and the papers prepared.” 203 Va. 749, 
752 (1962). The Supreme Court found 
that this language did nothing to estab-
lish time as an essential element, and that 
the parties did not treat time as essen-
tial by their actions. In particular, the 
Court noted that monthly installment 
payments of the purchase price had been 
accepted by the seller well after they 
were due, indicating that the seller did 
not treat timing as essential in executing 
the contract. 

Reasonableness is always the mini-
mal standard. 

Lastly, even if a court decides that a 
particular contract has no TOE pro-
vision—explicit or implicit—timely 
performance of the contract is still 
subject to a reasonableness test. This 
is because “unreasonable delay consti-
tutes a material breach of any contract, 
whether time is an essential element or 
not.” Howell v. Berne, 24 Va. Cir. 484, 489 
(Charlottesville 1991). In that case, the 
circuit court ruled that two years’ delay 
in closing a transaction “would clearly be 
unreasonable in the context of any stan-
dard real estate contract” despite the fact 
that there was no showing that time was 
an essential term. Id.

Conclusion

One fascinating thing demonstrated by 
these cases is that the possibility that 
time could be an implicit, essential term 
allows courts to pull back the curtains 
and examine the contractual relationship 
itself—as well as the parties’ actions and 
inactions— in order to determine the 
existence and extent of one of the con-
tract’s essential terms. In other words, 
it allows courts to go beyond the lan-
guage of the contract itself. This leaves a 
great deal of wiggle room for parties and 
their attorneys to argue if   the situation   
arises. 

Endnotes

1. As a side note, the equitable construct of 
the implied “time-is-of-the-essence” provision 
is arguably an exception to the typical Vir-
ginia rule of contract interpretation that parol 
evidence be excluded unless it is needed to 
resolve a contractual ambiguity.

CONTRACT CONSIDERATIONS

When is Time Essential in a Contract?
By Daniel R. Sullivan

Daniel R. Sullivan
Partner, Johnson, Rosen & O’Keeffe, LLC 
(Roanoke)

Bio:  Dan is a partner at the law firm of Johnson, Rosen & 
O’Keeffe, LLC, in Roanoke. Dan litigates complex business cases 
at the trial level throughout Virginia circuit and federal courts. 
Dan also represents clients in the construction industry in both 
transactional and litigation matters. Dan is a native of South 

Dakota and a graduate of University of Virginia Law.

Contact Info: sullivan@johnsonrosen.com or 540-904-1619
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SOCIALLY DISTANCED CONNECTIONS IN STAUNTON

YLD Fall Meeting Highlights

Robert W. “Robin” Miller, owner and developer of the Blackburn Inn and Conference 
Center, provided the YLD an exclusive tour of the grounds, which were formerly Virginia’s 
Western State Hospital.
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Ben Snodgrass and Bryan Peeples had a blast at The Fishing Pig in Waynesboro, where 
attendees enjoyed an evening of good music, delicious barbecue, and a surprise tour of 
the barbecue smoker by the restaurant’s owner.
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Kirk Billingsley of Big Fish Cidery hosted a tasting of small-batch craft Virginia ciders on Saturday after-
noon, leaving attendees far more educated about apples than when they arrived. 
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YLD members enjoyed a socially distanced, outdoor social and dinner on the Blackburn Inn’s front lawn.
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All meetings took place in a spacious, well-ventilated conference room with attendees 
spread throughout the room. 
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YLD Fall Meeting attendees enjoyed an afternoon of cider-tasting and other libations at Yelping Dog 
Wine Bar in downtown Staunton after a full morning of meetings and CLE presentations. 
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YLD Fall Meeting attendees take a group picture on the steps of the historic Blackburn Inn and Conference Center. 
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