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The Young Lawyers Division will 
hold its annual Spring Meeting 
at the VBA on Main in Richmond, 
VA. In addition to socializing and 
networking with young lawyers from 
throughout the Commonwealth, 
the agenda includes multiple meals 
and an anticipated 3 hours of CLE 
programming.  For more information 
and registration details, visit: https://
www.vba.org/events/event_details.
asp?legacy=1&id=1524806.  Whether 
you have previously been active in the 
YLD or not, all young lawyers are invited 
to attend YLD programs and meetings.  
We are delighted to see new faces at 
every event, and the YLD is designed 
to welcome newcomers.  If you are 
interested in becoming involved with 
the YLD but unsure of your first step, 
come to the Spring Meeting.

Key Details:
Dates: Fri., April 29 – Sat., April 30

Location: VBA on Main, 1111 E. Main 
Street, Suite 905, Richmond, VA 23219

Accommodations: Discounted 
reservations at the Omni Richmond 
Hotel were offered through April 15, 
2022.  Request to stay in the YLD room 
block at the Omni to room near your 
YLD colleagues!

CLE: (3.0 MCLE Credit Anticipated) 
Programs will cover common 
construction project disputes and long-
term care eligibility issues. 

Meals: Four meals and an afternoon 
outing in Scott’s Addition included in 
lawyer registration.

Family-Friendly Event: Spouses, 
significant others, and children are 
welcome.

Contact: For questions or registration 
concerns, contact Megan Connor at (804) 
644-0041 ext. 121 or mconnor@vba.org.

 

With winter weather in the Commonwealth almost in the rear view and warmer weather 
on the horizon, this issue of the Opening Statement is slated with plenty of opportunities 
for young lawyers to get out and engage with fellow attorneys. The Young Lawyers Divi-
sion Spring Meeting will be held in-person on April 29-30, 2022, at the VBA on Main in 
downtown Richmond. The event will feature an anticipated 3.0 hours of MCLE credit, 
including programs from Kevin Daniel and Matthew Furlong covering common con-
struction project disputes for non-construction lawyers, and Shannon Laymon-Pecoraro 
outlines common mistakes attorneys can make that may impact their client’s long-term 
care eligibility. Lawyers of all ages and law students are invited to attend the Spring Meet-
ing – details about the event are summarized on the sidebar.

Before diving into this issue’s content, I would like to note a few housekeeping items. 
As noted in the prior issue, Graham K. Bryant (former Editor-in-Chief) and Ithi Joshi 
(former Development Editor) have both transitioned off from their roles with the Opening 
Statement.  I would like to acknowledge both of Graham’s and Ithi’s hard work and dedica-
tion in support of this newsletter.  We wish them the best of luck in their future endeavors. 
At the same time, we welcome a new Development Editor to the Opening Statement, 
Jeremy A. Theisen.  Jeremy is an attorney at Byrne Canaan Law in Richmond, where 
he focuses on litigation defense of health care providers.  Jeremy has already published 
excellent content in the Opening Statement, and we are excited to have him join our staff.  

The YLD’s new leadership team is going full steam ahead with plenty of programs planned. 
This issue features YLD Chair Kristen Jurjevich’s inaugural column in that capacity on 
page 2. Kristen has been involved with the YLD in numerous capacities and we are excited 
to see what she accomplishes during her year at the helm.  

Our feature articles this issue include Nick Mirra’s reflection on his transition from litiga-
tion to a transactional practice on pages 4-5, a discussion on the crossroads of multiple 
practice areas in senior housing transactions by Sara Shariff on pages 6-7, considerations of 
whether a Twitter exchange with Elon Musk resulted in a legally enforceable agreement 
by James Levantino and Gaela Normile on pages 8-9, as well as employer considerations 
on implementing vaccine mandates by Liz Burneson and Matthew Sarfan on pages 10-11. 

As always, thank you for reading. We hope you enjoy this issue of the Opening Statement! 

 

Steven W. Lippman 
Editor-in-Chief

Stefanie Felitto 
Development Editor

Jeremy Theisen 
Development Editor

www.openingstatement.org
www.vba.org/yld
https://www.vba.org/events/event_details.asp?legacy=1&id=1524806
https://www.vba.org/events/event_details.asp?legacy=1&id=1524806
https://www.vba.org/events/event_details.asp?legacy=1&id=1524806
mailto:mconnor%40vba.org?subject=


By Kristen R. Jurjevich

MESSAGE FROM THE CHAIR

The YLD Has Hit the     
Ground Running 
I am excited for the opportunity and 
privilege to serve as Chair of the VBA 
Young Lawyer’s Division in 2022. In pre-
paring for my year as Chair of the YLD, I 
had no idea what possibilities or oppor-
tunities would be given to me. Little did 
I know that the year would literally start 
at a running pace (or at least a power-
walk, depending on your preference and 
abilities). 

Starting in late 2021 and into early 2022, 
the YLD Wellness Committee, with Hetal 
Challa of Challa Law Group at its helm,1 
orchestrated the Third Annual Lawyer 
Wellness Challenge to take place between 
March 7th through March 16th. The 
annual ten-day Lawyer Wellness Chal-
lenge began in 2020 as a way to focus on 
lawyer wellness in a time of uncertainty 
and isolation. Another catalyst for devel-
oping the Lawyer Wellness Challenge was 
the 2018 Virginia Supreme Court initia-
tive focusing on the importance of the 
well-being of Virginia lawyers and others 
in the legal profession.2 The Lawyer Well-
ness Challenge is open to anyone in the 
legal community, including attorneys, 
judges, clerks, and law school students. 

The Lawyer Wellness Challenge does 
not just focus on the physical fitness 
dimension of wellness but provides 
opportunities to focus on other dimen-
sions of wellness, including emotional, 
intellectual, occupational, spiritual, and 

social spheres. In creating each Wellness 
Challenge, the Wellness Committee has 
had the goal of providing participants 
with the opportunity to achieve equilib-
rium in all areas of wellness. 

The Third Annual Lawyer Wellness Chal-
lenge included CLEs, a mocktail tutorial 
event, and various challenges for partici-
pants to practice self-care and focus on 
developing and implementing healthy 
habits. New in 2022, participants were 
able to keep track of and self-report 
their wellness activities on a mobile app 
or through logging in progress through 
a web portal. The Wellness Challenge 
is an evolving program that keeps get-
ting better each year, as the Wellness 
Committee receives valuable feedback 
from participants and ideas from brain-
storming sessions during its Wellness 
Committee meetings.

The Lawyer Wellness Challenge is a prime 
example of what it means to be part of 
the great projects and programming cre-
ated and offered by the YLD. The YLD is 
centered around collegiality, promot-
ing fellowship and professional growth, 
and serves as an asset and resource not 
only to young lawyers, but also to the 
community at large through its numer-
ous projects and programs, such as the 
Lawyer Wellness Challenge.  
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Shareholder, Pender & Coward, P.C. 
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Bio: Kristen is a corporate and transactional attorney at Pender 
& Coward in Virginia Beach, focusing her practice in the areas 
of business law, residential and commercial real estate transac-
tions, community association matters, and litigation in the state 
and federal courts in Virginia. Kristen is the Chair of the YLD and 

has been actively involved in the VBA since January 2015, when she became the 
VBA YLD Chair of the Regent Law School Council. She also serves as Chair of the 
ABA Awards of Achievement Committee and has participated as a YLD member of 
the VBA Pro Bono Council.

Contact Info: krj@pendercoward.com or 757.490.6261
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YLD Wellness Challenge

The Annual Lawyer Wellness Challenge had another great turnout this year.  The YLD, along with the Vir-
ginia Judges & Lawyers Assistance Program held several programs throughout the two-week period from 
March 7, 2022 to March 16, 2022.  There were 85 participants in this year’s Step Challenge, with Jennifer 
Chapman taking first place! Participants were also able to attend several programs over Zoom including, 
How Wellness Protects Us and Elevates the Regulation of the Profession, Make Mine a Mocktail: Mixology 
with Kirsten, and Mindset and Mental Strategies: Shifting Your Old Habits and Creating New Ones.

Hetal Challa (left), Chair of the Wellness Committee of the VBA Young Lawyers Division, served as the master of ceremonies for the March 15 virtual happy hour entitled “Make Mine a Mocktail: 
Mixology with Kirsten”.
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Kirsten Irby of Cocktails with Kirsten mixes up a “Grove Margarita” mocktail in the “Make Mine 
a Mocktail” session.
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The Occupational Wellness presentation provided eye-opening data regarding lawyer 
wellness and provided participants with an opportunity to earn CLE credit.
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Hetal Challa (top left), Margaret Ogden (top right), Barbara Mardigian (bottom left) discuss lawyer well-being and resources available to Virginia lawyers.
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FINDING YOUR PATH

Civil Litigation to M&A: A Brief Guide to 
Stumbling into a Different Area of Law
From what feels like the very first day 
of law school until the day we gradu-
ated, attorneys interested in private 
practice heard the reverberating echoes 
of a ubiquitous mantra that saturates the 
legal profession — “choose a camp . . . 
are you going to be a litigator or transac-
tional attorney?” What seems like a fairly 
straightforward and innocuous question 
can actually be stated differently, in my 
opinion. “Make a decision on what area 
of law you would like to practice based 
on your assumptions of what you think 
that would look like.” While summer 
clerkships, associateships, internships, 
and other volunteer experiences can help 
inform that decision-making process, until 
we actively engage in the areas of the law 
we have preconceived notions about, it is 
difficult to rule a particular area of prac-
tice out conclusively.   

From my personal experience, I was a 
summer associate with my firm in 2017, 
and was fortunate to be exposed to a 
large number of different practice areas 
that I quickly grew fond of and quickly 
dove into. I met attorneys and staff that I 
respected greatly, and after returning to 
the firm as a full-time associate in 2018, 
I quickly became involved in a number 
of civil litigation matters—which I had 
assumed would be my main area of prac-
tice throughout my tenure in law school. 

a.  Say yes to new experiences and 
opportunities. 

As is often the case, life threw a curveball 
pretty quickly. Two months in, a senior 
partner approached me and asked if I 
would be willing to help with a substantial 
transaction involving the sale of a hospital 
— something I never thought would be 
of interest. This was when I learned my 
first important lesson on my journey to 
my current areas of practice. I should 
say yes to new experiences and 
opportunities. 

b.  Find a mentor. 

As one would guess, I had a litany of ques-
tions that were specific to the deal at hand 
and how transactions generally work. 
Thankfully, during my fourteen roundtrip 
journeys to work on-site with the client 
three-and-a-half hours away, I had a will-
ingly captive audience with Tom Palmer, 
the partner leading the charge on this 
deal. I quickly learned he not only cared 
about my development as an attorney in 
the corporate space but also cared enough 
to talk meaningfully about things going on 
in our lives outside of work. I had found 
a mentor. 

c.  Be honest with yourself about 
what you enjoy the most. 

As we dove into the deal, I began to 
enjoy the challenge of the puzzle that was 
this massive transaction. Asset Purchase 
Agreements, due diligence requests, and 
closing deliverables are enough to make 
most people’s eyes glaze over, but I just 
could not get enough. My curiosity was 

officially sparked. Much like litigation, I 
learned that months (or sometimes years) 
of work could be suddenly halted at the 
drop of a hat, but thankfully, despite all of 
the twists and turns, we were able to get 
that deal closed.

Afterward, I was hooked. I knew I wanted 
to work on more transactions but was 
unsure how to get involved in a totally dif-
ferent area and take on more deals while 
balancing litigation. For the next couple 
of years, I worked on building my gen-
eral corporate experience while balancing 
litigation matters. While that balance was 
more than difficult to manage at times, 
it was extremely rewarding. I would not 
trade gaining substantive experience in 
both areas for the world. (More on that 
below.) 

While practicing in both areas was fantas-
tic, I had worked myself into a position 
where I was splitting my time about 50/50 
between litigation and general corporate 
work. It felt like now — as opposed to the 
first day of law school, as we were all lead 
to believe — was the time for me to make 
my decision.  It was a decision that I grap-
pled with for months, but luckily I could 
lean on the support of my mentors while I 
tried to determine what the future would 
look like. Although it was challenging to 
decide which path I wanted to emphasize 
in my practice moving forward, the prior 
hospital transaction constantly loomed in 
the back of my mind, and I knew that I 
wanted to try to take on another complex 
deal — I just had to find one. I had to be 
honest with myself about what type 
of work I enjoyed the most. 

d.  Communicate clearly about what 
type of work you want to do.  

Once I knew I wanted to dive headfirst 
into the corporate and M&A space, I had 
to find out how best to communicate that 
desire to the partners I worked with most 
closely, as well as firm management, to see 
if they would be supportive of that tran-
sition. Luckily, after having intentional 
conversations about making the switch, 
I was given the green light to dive into 

By Nicholas A. Mirra 

Nicholas A. Mirra
Associate, Woods Rogers (Roanoke)

Bio:  Nick is a Business and Corporate attorney in Woods Rogers’ 
Roanoke office. He is also a member of the Mergers & Acquisitions, 
Real Estate, Health Law, and Litigation practice groups. Nick has 
facilitated complex business transactions in matters involving hospital 
acquisitions, medical practices, commercial real estate, private and 
public foundations, tech startups, investment trusts, and ESG. Nick 
also assists companies with their day-to-day opportunities, challenges, 

and dispute resolution. Nick graduated from the University of Richmond School of Law 
and Christopher Newport University.

Contact Info: nmirra@woodsrogers.com 
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the new change while slowly phasing out 
some of my litigation work. While it did 
not happen overnight, by communicating 
clearly about making a change, over the 
course of the following six months, I was 
able to transition into a new practice and 
start working on more large deals like 
the hospital transaction that started this 
journey. I just had to communicate 
clearly about what type of work I 
wanted to do. 

e.  Find meaning in your other 
experiences.  

While a majority of my practice focuses 
on corporate and M&A work now, I con-
stantly lean on my litigation experience. 
Seeing firsthand the consequences of a 
poorly drafted agreement in the litiga-
tion context helps inform the substance 
of the agreements I draft now. As Fred-
die Mullins, one of my colleagues (in 
what he would call the “true” Southwest 
Virginia) would say, “plain talk ain’t 
easily misunderstood,” so I try to keep it 
simple wherever I can. Often, we think 
of litigation and transactional practices 
as two entirely separate worlds, but in 
reality, they are symbiotic. Experience 
in one can greatly inform your actions in 
the other. I quickly found meaning 

in my litigation experience in the 
corporate context.

CONCLUSION. 

In conclusion, sometimes life has a way 
of leading you down a path you never saw 
for yourself. While I understand my expe-
rience is unique to my circumstances, I 
hope the lessons I learned along the way 
can help inform others looking to make 
a switch in their professional life. My 
best advice for my fellow young lawyers 
is to say yes to new experiences, find a 
mentor, be honest with yourself about 
what you enjoy the most, communicate 
clearly about what type of work you 
want to do, and find meaning in your 
other experiences.  While we often look 
to job opportunities outside of our cur-
rent organization when we are looking 

to make a shift, sometimes you find that 
the job you want is the job you already 
have — so long as you are willing to have 
honest and open conversations with your 
colleagues.

ACKNOWLEDGMENTS. 

I have been extremely fortunate to have 
great mentors throughout my academic 
and legal career. Among the very best is 
Jack (J.B.) Burtch Jr. an attorney in Rich-
mond and a beloved adjunct professor at 
the University of Richmond School of 
Law. I would also like to thank my numer-
ous mentors at Woods Rogers, including 
Autumn Visser, Josh Long, Tom Palmer, 
and Mike Gardner, as well as my firm as 
a whole, for giving me the tools and sup-
port to try new things.

Submit Your Article or Event Write-up to Opening Statement

The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles should be 
about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided into two install-
ments and published in successive issues.)

Articles . Substantive article topics may include, for example:

 y New developments in the law

 y Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city attorney”)

 y Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono case,”  
“Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task Force”)

 y Tips/Advice (e.g., “Arguing your first jury trial,” “Tips for effective negotiations,” or “How to handle your first client 
meeting”)

 y General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know about 
property settlement agreements,” etc.)

We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations of previously 
published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law review articles, etc. The 
complete Author Guidelines and the VBA Publication Agreement are available online at: www .openingstatement .org.

Photos and Event Write-ups . In addition to substantive articles, we are also interested in receiving photos and/or write-ups 
from YLD events. If you took photos at a YLD social or other event, please pass them along to us for possible use on the YLD 
website or in the Opening Statement newsletter.

Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement .org.

Opportunities to Get Involved
Are you looking for an opportunity to get involved with the VBA Young Lawyers 
Division? You can read about the YLD’s multiple projects and committees at: 
vba.org/yldactivities. Just reach out to the project or committee chair to learn 
more. In addition, the YLD always welcomes ideas for new projects. Just reach 
out to anyone on the YLD Executive Board to share your proposal: vba.org/yld.
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IT TAKES A TEAM EFFORT

Senior Housing Transactions: A Blend of 
Legal Practice Areas
The COVID-19 pandemic interrupted 
almost 12 years of continuous growth 
in the senior housing market.1  Analysts 
expect that there will be a prompt recov-
ery in the senior housing industry since 
the market had one of its strongest years 
in 2019, and there have been indicators 
of improvement in market confidence.2  
The volume of senior housing transac-
tions increased by over 61% in the fourth 
quarter of 2021 and has returned to levels 
last seen at the end of 2019.3  The senior 
housing occupancy levels are already 
rebounding from the pandemic’s impact, 
and the market is anticipating increased 
demands as the baby boomer population 
begins to require long-term care.4  In 
2020, there were approximately 1.2 mil-
lion residents in certified nursing facilities 
in the U.S., with 27,853 of these residents 
in facilities in Virginia.5  It is projected that 
the increased demand for senior housing 
may result in a shortage of nearly 600,000 
senior housing units by 2045, unless there 
is a significant increase of more than 
25,000 units per year to meet these grow-
ing demands.6 As the demand grows in the 
senior housing market, there will likely 
continue to be an increase in transactions 
involving senior housing facilities. Senior 
housing or long-term care facilities include 
independent living communities, assisted 
living facilities, skilled nursing facilities, 
and memory care facilities. The types of 
facilities, owners, investors, or financing 
involved in a transaction can impact what 
legal practice areas and issues will be of 
importance in a specific deal. In general, 
the practice areas involved in a typical 
senior housing transaction can include 
corporate, health care regulation, real 

property, finance, tax, and others, such as 
environmental. 

CORPORATE LAW

In the world of mergers and acquisitions, 
there are expected deal structures and key 
components that can be replicated from 
one transaction to the next. A transactional 
attorney’s job is to understand the client’s 
business and the details of the transaction to 

ensure that the client’s needs are addressed, 
whether by that attorney or by others who 
are advising the client. In these transac-
tions, the operations and real property for 
the facility may be owned by one entity, 
or they may be owned by separate entities 
with separate transfers effectuated through 
the closing. The ownership structure of 
many long-term care facilities involves 
separate ownership of the real property 
and the facility’s operations. This structure 
provides the benefit of asset protection for 
the facilities when the operators own lim-
ited assets, which are the licensed entities, 
and which employ the health care provid-
ers at the facilities. The structuring of each 
transaction will be driven in large part by 

the structure and requirements of the ulti-
mate owner of the assets. That entity may 
be a REIT or a group of investors organized 
to finance a particular transaction. A key 
task of the corporate attorneys is crafting 
a structure that accommodates the liability 
concerns and legal requirements applicable 
to the owner.

HEALTH CARE LAW

Senior housing transactions are closely tied 
to certain timelines that may be set by the 
regulatory and licensure requirements for 
the facilities. Having the necessary licenses, 
permits, and certifications is almost always 
a condition to closing the sale of a long-
term care facility. The long-term care 
facilities have federal certification require-
ments, and each state has different licensure 
requirements that must be satisfied for the 
buyer and seller in a senior housing transac-
tion. For instance, in Virginia, the Virginia 
Department of Health (VDH) Office of 
Licensure and Certification (OLC) will 
issue a nursing home license following the 
filing of the Change of Ownership (CHOW) 
application. A skilled nursing facility sale 
requires a CHOW application to be filed 
with the facility’s Medicare Administrative 
Contractor (MAC). The MAC may also 
require other documentation to be com-
pleted and filed in connection with the 
closing and the CHOW. 

Senior housing facilities must also comply 
with all certification requirements for 
Medicare. This includes providing certifi-
cation documents to OLC, such as form 
CMS-671, form CMS-1561, Hospital 
Transfer Agreements, and an attestation 
with the U.S. Department of Health and 
Human Services Office for Civil Rights 
(OCR). Medicare and Medicaid Enroll-
ment also have certain required forms that 
must be submitted to the MAC and the Vir-
ginia Medicaid Agency at the Department 
of Medical Assistance Services (DMAS), 
respectively. There are numerous other 
health care law issues that may arise during 
a long-term care facility transaction, such 
as resolving Certificate of Public Need 
(COPN) issues or Medicare and Medicaid 
reimbursement issues.

By Sara Shariff 

Sara Shariff
Associate, Williams Mullen (Richmond)  

Bio: Sara is an associate at Williams Mullen, where she 
concentrates her practice on the senior housing industry, and 
more broadly on general corporate matters.  Sara graduated 
from the University of South Carolina School of Law and the 
University of North Carolina at Chapel Hill.

Contact Info: sshariff@williamsmullen.com

‘The senior housing occupancy 
levels are already rebounding 
from the pandemic’s impact, 
and the market is anticipating 
increased demands as the baby 
boomer population begins to 

require long-term care.’
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REAL PROPERTY LAW 

In skilled nursing facilities transactions, the 
closing typically involves a real property and 
asset sale in conjunction with the transfer 
of operations for the facility. When senior 
housing transactions have a real property 
sale component, both the acquiror and its 
lenders will need to be satisfied with the 
title and survey. Under the acquisition 
agreements, both the buyer and its lender 
will have the right to object to the existing 
title and survey to the extent they disclose 
issues. In addition, those parties will likely 
require updates to the title report, the 
survey, and a zoning and environmental 
report to verify compliance with applica-
ble law. Frequently, the acquirors of the real 
estate choose not to be the operators of the 
property in order to distance themselves 
from potential liabilities, and, as a result, 
oftentimes, there are lease structures for 
the facilities where an unaffiliated operator 
of the facility leases from the real property 
owner. These real property concerns and 
closing requirements make it imperative 
that these transactions are handled by attor-
neys who are experienced in real property 
law.

FINANCE AND TAX LAWS 

Almost all senior housing transactions 
involve a financing component. Normally, 

the acquiror of the real property will obtain 
financing secured by that real estate. Such 
financing can come in a single loan or mul-
tiple loans. There are often bridge-to-HUD 
term loans to purchase the real estate, and 
mezzanine loans if the funding from the 
term loan is insufficient. The benefit of 
using HUD loans in these transactions is 
that they usually have lower interest rates, 
are for a longer-term than offered by com-
mercial lenders, and are non-recourse, so 
borrowers often opt for this type of loan 
if feasible. In addition, the operator may 
require a line of credit to provide funding 
for day-to-day operations.

In senior housing transactions, much like 
any other mergers or acquisitions, the 
client may have certain tax-related issues 
in the transaction. It is always important 
to be mindful of any tax implications that 
may arise and to generally assist the client 
in finding favorable tax consequences from 
the closing, including advising on the pur-
chase price allocation. 

There are many other potential legal 
practice areas that may be involved in a 
senior housing transaction, and the scope 
of representation can hinge on the attor-
ney or attorneys who are assisting on the 
transaction and their familiarity with dif-
ferent practice areas. Therefore, currently, 

senior housing transactions often involve 
teams of attorneys with a variety of legal 
practice concentrations. As the senior hous-
ing industry grows and these transactions 
become more frequent, it seems plausible 
that senior housing may develop into its 
own multi-disciplinary practice area. 

Endnotes

1.  “Seniors Housing & Care Investor Survey and 
Trends Outlook,” JLL. 26 May 2021. https://
www.us.jll.com/en/trends-and-insights/
research/seniors-housing-care-investor-survey-
and-trends-outlook.
2. Id. See also, “Seniors Housing & Care Investor 
Survey and Trends Outlook,” JLL 31 March 2022. 
https://www.us.jll.com/en/trends-and-insights/
research/seniors-housing-care-investor-survey-
and-trend-outlook.
3. Steele, Kimberly. “Seniors housing sector 
rebounds as investor interest grows,” JLL. 31 
March 2022. https://www.us.jll.com/en/
newsroom/seniors-housing-sector-rebounds-as-
investor-interest-grows. 
4. Id.
5. “Total Number of Residents in Certified Nurs-
ing Facilities,” Kaiser Family Foundation, 2020.  
https://www.kff.org/other/state-indicator/
number-of-nursing-facility-residents/?currentTim
eframe=0&sortModel=%7B%22colId%22:%22L
ocation%22,%22sort%22:%22asc%22%7D#.
6. Steele, Kimberly. “Seniors housing sector 
rebounds as investor interest grows,” JLL. 31 
March 2022. https://www.us.jll.com/en/
newsroom/seniors-housing-sector-rebounds-as-
investor-interest-grows.

1111 East Main Street
Suite 905
Richmond, VA 23219 

Where great meetings happen.

 join.
connect.
engage.

VBA on Main has the space 
for you. Whether you are 

looking for a large 
conference room, a place for 

a cup of coffee during a recess, 
a small room for a client 

meeting or a quiet respite for 
focused work, VBA on Main  

is a capital idea when  
you're in Virginia's capital.

Reserve online via
www.vba.org/reserve  

Advertise in the Opening Statement
The VBA YLD is pleased to announce that we are accepting 
advertisements for publication in the Opening Statement.   
The Opening Statement is highly visible within the VBA.  It is 
published and distributed to all members of the YLD four 
times per year.  With such high visibility, what better way to 
reach your peers?  Funds from advertisement purchases will 
be used to help support the operations of the VBA YLD and its 
numerous programs, including the Opening Statement.  If you 
are interested in purchasing advertising space in the Opening 
Statement, please contact us at editors@openingstatement.org.

Support the VBA Foundation
The VBA Foundation funds numerous programs, including 
the Ask A Lawyer Project, the Pro Bono Hotlines, the Model 
Judiciary Project, the Veterans Issues Task Force, and 
Regional Mentoring Programs. To donate or to learn more, 
visit: vba .org/foundation.
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THE FOUR CORNERS OF SOCIAL MEDIA

Tweeting Your Way Into A Legally 
Enforceable Contract
By James J. Levantino and Gaela R. Normile

INTRODUCTION:

A few months ago, a Twitter exchange 
between Elon Musk and David Beas-
ley, the director of the United Nations’ 
World Food Programme (“WFP”), took 
the internet by storm. The exchange 
began with an article published by CNN 
Business, which reported that Beasley 
declared that “2% of Elon Musk’s wealth 
could help solve world hunger.” Accord-
ing to Beasley, billionaires need to “step 
up now, on a one-time basis.”  To the 
internet’s surprise, Elon Musk, who has 
a net worth of approximately $224 bil-
lion,1 responded to Beasley by tweeting 
the article stating, “If WFP can describe 
on this Twitter thread exactly how $6B 
will solve world hunger, I will sell Tesla 
stock right now and do it.” Ultimately, 
Beasley responded with his own tweet 
laying out the “clear plan” and stated that 
the WFP was “ready to talk” with Elon.

After reading the exchange, the follow-
ing questions came to mind: Was Elon 
Musk’s tweet an offer inviting acceptance 
by performance, creating an enforceable 
agreement? Or was it merely an invitation 
to bargain? What are the legal ramifica-
tions of this Twitter thread? 

In Virginia,2 the short answer is this: It is 
likely Elon Musk’s tweet constituted an 
offer that, if accepted by the WFP, would 
create a legally enforceable contract. The 
following is an analysis and a reminder to 
be careful of what you tweet if you want 
to avoid creating a contract via Twitter. 

Gaela R. Normile
Associate, Vandeventer Black, LLP 
(Norfolk)

Bio: Gaela is an associate at 
Vandeventer Black, LLP where she is 
a member of the firm’s Construction 
and Government Contracts practice 
group.  Gaela graduated from Penn 

State Law and the College of William & Mary.

Contact Info: gnormile@vanblacklaw.com

James J. Levantino
Associate, Vandeventer Black, LLP 
(Norfolk)

Bio: James is an associate within the 
Litigation practice group at Vandeventer 
Black, LLP with a focus on maritime and 
admiralty law.  James graduated from Tulane 
University School of Law and the United 
States Merchant Marine Academy.

Contact Info: jlevantino@vanblacklaw.com
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UNILATERAL OFFER:

An enforceable contract requires three 
things: offer, acceptance, and consider-
ation. Under Virginia law, Elon Musk’s 
tweet would likely constitute an offer 
because it is clear, definite, and explicit, 
and leaves nothing open for negotiation. 
Elon’s offer contains the essential terms, 
including identifying who (the World 
Food Programme), what (describe how 
$6 billion will solve world hunger), 
where (on this Twitter thread), and how 
much ($6 billion). 

Assuming WFP accepted Elon’s offer, 
could Elon then withdraw his offer? 
Nope, sorry Elon, but you are likely 
stuck with your obligation to pay WFP 
the promised $6 billion. Under Virginia 
law, an offer that is not supported by 
consideration may be withdrawn any 
time before it is accepted. However, 
Elon is required to communicate the 
withdrawal of the offer to WFP before 
it accepts. If Elon has second thoughts 
about fulfilling his promise, then he 
must make sure to communicate to the 
WFP (through Twitter or otherwise) 
that he is revoking his offer before WFP 
accepts.

Similarly, if WFP accepted the terms 
of Elon’s offer by performance and 
demanded Elon pay the $6 billion, could 
Elon argue that there is no enforceable 
contract because there was no “meeting 
of the minds?” Again, the answer is likely 
“no.” In Virginia, an offeror (here, Elon) 
may include any conditions in his offer 
as to the time, place, quantity, and mode 
of acceptance. Accordingly, in order to 
create an enforceable agreement, the 
acceptance must meet and correspond 
with every condition of the offer. More 
specifically, in the context of this Twit-
ter exchange, if the WFP describes how 
$6 billion will solve world hunger on the 
Twitter thread created by Elon Musk, 
then the agreement is likely enforce-
able because such acceptance satisfies 
the conditions of Elon’s offer. 

Put another way, the terms of Elon’s 
offer created the power to accept by 
performance. Therefore, WFP could 
create an enforceable agreement if it 
accepted by performing the terms of 
Elon’s offer. Conversely, if the WFP 
responded to Elon with “I accept,” then 
such acceptance would likely not create 

a binding agreement entitling WFP 
to $6 billion because such acceptance 
would not meet and correspond with 
the offer in every respect.

Elon’s best defense in avoiding the cre-
ation of a contract, in this case, is to 
argue that he did not intend for the tweet 
to constitute an offer. In determining 
whether Elon’s tweet constituted an 
offer, Virginia courts would examine, 
based on a reasonable standard, whether 
the tweet manifested an intent to agree. 
The “reasonable standard” is an objec-
tive inquiry, but the point still stands: a 
Twitter user should be wary of forming 
agreements via Twitter.3

This line of inquiry begs the next ques-
tion, does a series of Tweets really create 
an enforceable contract? The answer is 
likely “yes” under Virginia’s Uniform 
Electronic Transactions Act.

UNIFORM ELECTRONIC 
TRANSACTIONS ACT (“UETA”):

The Uniform Electronic Transactions 
Act (“UETA”) was enacted to enable 
electronic commerce by recognizing 
the validity of contracts, records, and 
signatures in an electronic format. The 
National Conference of Commission-
ers on Uniform State Laws drafted the 
UETA, and it was approved for enact-
ment in 1999. Most states, including 
Virginia, have enacted a version of the 
UETA. Virginia’s version of the UETA 
is set forth in Virginia Code § 59.1-
479, et seq., and provides that it shall 
be construed and applied to “[f]acili-
tate electronic transactions consistent 
with other applicable law,” among other 
things.

Importantly, an electronic signature 
need not be a “signature” in the tra-
ditional sense. Indeed, an “electronic 
signature” under Virginia’s UETA 
“means an electronic sound, symbol, 
or process attached to or logically asso-
ciated with a record and executed or 
adopted by a person with the intent to 
sign the record.” 

Moreover, the electronic signature must 
be attributable to the party. Under the 
Virginia Code: 

an electronic record or elec-
tronic signature is attributable 
to a person if it was the act 
of the person. The act of the 

person may be shown in any 
manner, including a showing of 
the efficacy of any security pro-
cedure applied to determine the 
person to which the electronic 
record or electronic signature 
was attributable. 

Additionally, beyond being attributed 
to the person, the electronic signature 
must have the effect of binding the 
person to that electronic record or 
document. The effect of attributing the 
electronic signature to the person “is 
determined from the context and sur-
rounding circumstances at the time of 
its creation, execution, or adoption…” 

An argument can be made that Elon’s 
“electronic signature” is his Twit-
ter handle (@elonmusk) or even the 
account name that appears in bold 
(“Elon Musk”). Notably, the Tweet is 
likely attributable to Elon because the 
blue checkmark next to his name signi-
fies that the account is verified as Elon 
Musk’s personal account. More spe-
cifically, according to Twitter’s website, 
the blue “Verified” badge on Twitter lets 
people know that an account of public 
interest is authentic. Your account 
must be authentic, notable, and active 
to receive the blue badge. Accord-
ingly, it is likely Elon’s Tweet, which 
constitutes the offer, and WFP’s respon-
sive Tweet, which has yet to occur but, 
if made as discussed above, would con-
stitute the acceptance, thereby creating 
an enforceable agreement under the 
UETA.   

CONCLUSION:

Although the exchange ultimately 
ended with Beasley’s tweet stating 
that the WFP was “ready to talk” with 
Elon about solving world hunger, it is 
important to know that a simple Twit-
ter exchange can potentially result in a 
legally enforceable agreement.

Endnotes

1. Elon Musk, Forbes, https://www.forbes.
com/profile/elon-musk/?sh=471dab257999.
2. This article focuses on the initial tweet 
made by Elon Musk and Virginia law.
3. See Lucy v. Zehmer, 196 Va. 493; 84 S.E. 2d.  
516 (1954).

*A previous version of this article was posted on 
JDsupra.com
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In recent months employers have been 
scrambling to keep up with a number 
of vaccine mandates issued by the Biden 
administration, including the OSHA 
Emergency Temporary Standard (ETS), 
the federal contractor vaccination order, 
and the Centers for Medicare and Med-
icaid Services (CMS) rule.  While only 
the CMS rule is currently in place, some 
employers may also be asking whether 
they can or should implement a vac-
cine mandate of their own – even in the 
absence of federal requirements to do so.  

WHAT’S THE STATUS OF THE 
THREE FEDERAL MANDATES?

OSHA ETS

Issued in November 2021, the OSHA 
ETS was the most widely applicable man-
date, and was set to apply to employers 
with 100 or more employees.  The ETS 
would have required either vaccination or 
weekly testing of employees of covered 
employers.  The rule contained carve-
outs for employees who worked remotely 
or exclusively outdoors.

Almost immediately upon its adoption, 
several states and businesses commenced 

litigation in districts across the United 
States challenging the enforceability and 
validity of the ETS.  The cases were con-
solidated and heard by the Sixth Circuit, 
and later the Supreme Court.1 On a 6-3 
vote, the Supreme Court stayed the ETS 
until the Sixth Circuit could hear the 
challenges, holding that the Secretary of 
Labor likely did not have the authority to 
impose the ETS in its then-current form.2 
Following the High Court’s decision, 
OSHA withdrew the ETS as a temporary 
rule.  

The ETS is still in place as a proposed rule 
for a permanent standard, however, and 
we may soon see a permanent COVID-19 
standard.  Any permanent standard must 
conform to the Supreme Court’s prior 
holding, and would likely be narrowed to 
high-risk occupations or workplaces.

Federal Contractor Vaccination 
Order

President Biden’s Executive Order 
14042, issued September 2021, ordered 
federal agencies to require federal 
contractors and subcontractors to imple-
ment various COVID-19 protocols and 
protections, including a vaccination 

requirement—without a testing option.  

The contractor vaccination order was 
met with legal challenges across the 
Southeast, which resulted in a number of 
district courts issuing injunctions, includ-
ing the Southern District of Georgia’s 
nationwide preliminary injunction.  The 
Federal Government appealed this deci-
sion, but the Eleventh Circuit upheld the 
District Court’s preliminary injunction.3 
Oral argument regarding the contractor 
vaccination order is currently scheduled 
to take place in the Eleventh Circuit in 
April 2022.  In the meantime, the federal 
contractor order is stayed unless and until 
the Eleventh Circuit rules otherwise.

CMS Rule

Lastly, the Centers for Medicare and 
Medicaid Services (CMS) implemented a 
vaccine mandate through an interim final 
rule, which applies to healthcare workers 
at facilities that participate in Medicaid or 
Medicare programs.  While this rule was 
also challenged in Court, the Supreme 
Court upheld this mandate in a 5-4 deci-
sion on January 13, 2022.4

Thus, only the limited number of employ-
ers subject to the CMS mandate are 

KEY CONSIDERATIONS FOR VACCINE MANDATES

Vaccine Mandates: Where Do Employers Go 
From Here?
By Elizabeth C. Burneson and Matthew Sarfan

Matthew Sarfan
Associate, Hirschler Fleischer (Richmond)
Bio: Matt advises clients on a wide range of employment issues including leave, discrimination prevention, 
and wage and hour regulations. His practice encompasses the full spectrum of services from counseling 
to litigation. He has performed extensive legal research on Title VII, FMLA, Title IX and various regulations 
stemming from the COVID-19 pandemic. Matt attended the William & Mary School of Law and James 
Madison University.

Contact Info: msarfan@hirschlerlaw.com

Elizabeth C. Burneson
Associate, Hirschler Fleischer (Richmond)

Bio: Liz advises clients in complex disputes including construction claims, breach of contract and business 
torts.  Liz has experience in all phases of litigation, and counsels her clients through alternative dispute 
resolution, trial, and post-trial matters.  Liz attended the University of Richmond School of Law and 
Lynchburg College.

Contact Info: lburneson@hirschlerlaw.com
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currently subject to a federal vaccine 
mandate.  

AS A PRIVATE EMPLOYER, 
SHOULD I ISSUE MY OWN 
VACCINE MANDATE?

Regardless of requirements by federal 
law, many employers have either already 
implemented vaccination requirements 
or are considering requirements.  Some 
of the nation’s largest employers, such 
as Tyson Foods and United Airlines, have 
implemented vaccine mandates for some 
of their employees. Courts throughout 
the country have upheld employer vaccine 
mandates, but there are several important 
considerations for employers who wish to 
implement a mandatory vaccine policy.  

Consult State Law in the 
Jurisdictions in Which You Operate.  

In opposition to the vaccine mandates, 
numerous states, including Alabama, 
Arkansas, Florida, Iowa, Kansas, Nebraska, 
North Dakota, Texas, Utah, and West Vir-
ginia have passed laws or executive orders 
which would limit the use of mandatory 
vaccination policies in private workplaces.  
Some states, like Tennessee and Montana, 
have instituted outright bans on vaccine 
mandates in the workplace. Employ-
ers should be mindful of these laws for 
employees located within these states.  

Consider Medical and Religious 
Accommodations.  

Employers who wish to implement a 
vaccine mandate must make accommoda-
tions for employees with a disability or a 

religious objection to the vaccine.  Though 
no exemption exists for employees who 
are “cautious” or “suspicious” of the vac-
cine—or those who have political or 
personal objections to the vaccine—dis-
ability or religious objections, if validated, 
will warrant accommodation. 

Under the Americans with Disabilities Act, 
employers must accommodate employees 
who have a disability or medical contra-
indication that would prevent them from 
receiving the vaccine.  Like other dis-
ability requests, employers may request 
information from the employee’s health 
care provider to validate the request.  If 
the employee submits a valid request, the 
company must work to accommodate 
that employee, which may include regu-
lar testing or remote work.  As with all 
ADA accommodations, employers need 
not issue accommodations where doing so 
would represent an undue hardship.  

Under Title VII of the Civil Rights Act of 
1964, employees must also accommodate 
sincerely held religious beliefs.  This topic 
has been difficult for employers to navi-
gate, as most employers encounter Title 
VII exemption requests much less fre-
quently than they do ADA accommodation 
requests.  In evaluating religious exemp-
tion requests, the employer must evaluate 
whether the belief is religious and whether 
it is sincerely held.  Per guidance from 
the EEOC, employers should ordinarily 
assume that the belief is sincere; however, 
employers may explore the sincerity of the 
employee’s belief if there is an objective 
reason to believe that it may not be sin-
cere.  If the employee’s religious belief is 

sincerely held, then the company should 
work to accommodate that employee. 

Consider the Specifics of Your 
Workplace.  

In deciding whether to implement a vac-
cine mandate, employers should consider 
the unique needs of their workplace and 
industry.  For example, an employer may 
want to implement a vaccine mandate on 
a crowded factory floor where employ-
ees are in close contact with each other; 
another employer whose employees have 
separate offices may choose to forgo a 
mandate.  Employers should also consider 
the vaccination rate among their work 
force and the potential negative impact—
to morale and employee numbers—if they 
institute a vaccine requirement.   

While COVID-19 numbers seem to be 
subsiding in many parts of the country, 
employers should continue to monitor 
infection rates in their area and remain 
mindful of workplace risks.  Companies 
that are interested in implanting a vaccine 
policy should reach out to their employ-
ment counsel to ensure compliance with 
various state and federal laws, and lawyers 
should be on the lookout for a decision on 
the federal contractor rule and a new per-
manent OSHA standard.
1. In re: MCP No. 165, Occupational Safety & Health 
Admin. Rule on COVID-19 Vaccination and Testing, 
86 Fed. Reg. 61402, Nos. 21-7000, et al. (6th 
Cir. 2021). 
2. Nat’l Fed’n of Indep. Bus. v. Dep’t of Labor, 595 U.S. 
__ (2022) (per curium) (slip op.).
3. Georgia v. Biden, 1:21-cv-163 2021 U.S. Dist. 
LEXIS 234032 (11th Cir. 2021). 
4. Biden v. Missouri, 595 U.S. __ (2022) (slip op.).

VBA Leadership 
Conference

The VBA Leadership Conference was 
held on February 22, 2022.  The lead-
ers of VBA substantive law sections, 
committees and affiliated agencies, 
as well as the Young Lawyers Division 
and Law Practice Management Divi-
sion and the VBA Board of Governors 
gathered over Zoom to discuss and 
collaborate on strategic planning for 
the upcoming year. Attendees of the VBA Leadership Conference.
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Starting with my first introduction to the 
VBA YLD at the 2015 YLD Spring Meet-
ing, and ever since, I have been passionate 
about the YLD’s potential to generate 
programs and projects that are second 
to none—literally. Even in 2021, in the 
midst of a global pandemic, the YLD 
continued to provide top-notch, quality 
programming and projects to the Virginia 
Bar, young lawyers, and the community—
again achieving national recognition 
(i.e., winning in all five categories) of 
the American Bar Association Awards of 
Achievement Competition.

While the year 2022 is much different 
from prior (i.e., pre-COVID) years, the 
YLD has proven itself time and again as 
a force to be reckoned with—primarily 

because of the perseverance, strength, 
dedication, and resilience of its mem-
bers. As Chair of the VBA YLD, it is my 
goal to continue to provide a platform 
and support for YLD members to gener-
ate high-quality programs and projects, 
for which they are passionate about, for 
the benefit of the Virginia Bar and com-
munity at large, and to encourage young 
lawyers across Virginia to join and become 
actively involved with the VBA YLD. The 
YLD has already hit the ground running 
this year—and nothing is going to slow 
us down!

Want to get involved? Have a great idea for 
a new project or programming? We would love 
to hear from you! The YLD is here to serve its 
members, and your leadership team welcomes 

creative ideas for membership engagement. I 
look forward to serving the YLD in 2022. I am 
excited for a fantastic year and new involve-
ment. If you have any questions or would like 
to get involved, please reach out to me via email 
at krj@pendercoward.com.

Endnotes

1. Other members of the 2022 Wellness Com-
mittee include Past Chair Madelaine Katz, 
Immediate Past Chair Frank Cragle, Chair-Elect 
Patrick Bolling, and myself. Please contact any 
one of us if you are interested in joining the Well-
ness Committee!
2.The report “A Profession at Risk” (Virginia 
Supreme Court Committee on Well-Being, 
2018), and related reports can be found at this 
link: https://www.vsb.org/site/members/
lawyer_well_being.

The YLD has hit the ground running, continued from page 2

16th Annual Legal Food Frenzy

The annual Virginia Legal Food Frenzy returns in 2022 for its 16th year in which the Virginia legal community 
engages in friendly competition to raise donations for Virginia’s food banks.  The Legal Food Frenzy, cre-
ated in partnership with the Virginia Attorney General, the Young Lawyers Division (YLD) of the Virginia Bar 
Association, and the Federation of Virginia Food Banks, has donated over 20 million pounds of food since its 
inception.  The two-week competition will run from April 18, 2022 through April 29, 2022.  Despite last year’s 
competition setting record donation numbers, Virginia’s food banks are still dealing with changing econom-
ics and need your support now more than ever.  The Federation of Virginia Food Banks estimates that over 
800,000 Virginians struggle with food insecurity. The competition is open to everyone in Virginia’s legal com-
munity, with multiple categories depending on your organization’s size.  For more information and to register 
for the competition, please visit the Legal Food Frenzy’s website at https://www.legalfoodfrenzy.com/.

Competition Categories:

• Private Firms (1-99 employees): 1 winner for each food bank service area based on total amount raised 
per employee.

• Large-sized Firms (100+ employees), Government/Public Service firms, Corporate Legal Departments, 
and Law Schools: Statewide competition with for each category with two winners -- one winner based 
on the total amount raised per employee/student and one winner based on the total amount raised 
overall. 
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