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CELEBRATIONS AND TRANSITIONS

YLD Charges into 2020
As a new decade dawns, the VBA is poised to start the year strong with the 130th
Annual Meeting. Held January 23–25 in Williamsburg, all VBA members are invited to
attend.We especially encourage new lawyers who may not have attended a VBA or YLD
event before to attend. We are always excited to see new faces at the Annual Meeting.
This issue of the Opening Statement recognizes that a new year is a time of celebrations
and transitions. We celebrate a remarkable 2019 for the YLD, in which current Chair
Jennifer L. Ligon led us to a variety of successes, including numerous successful pro
bono and community service events, an increase in the YLD membership age limit,
and a variety of first-place recognitions at the American Bar Association’s Awards
of Achievement. As she transitions into the coveted role of Immediate Past Chair,
incoming Chair Madelaine A. Kramer is poised to continue the YLD’s progress into
2020. In addition, we welcome an impressive incoming class of YLD Officers and
Executive Board Members who will assume their roles during the Annual Meeting.We
encourage you to get to know them by reviewing their profiles included in this issue.
As we welcome new faces, we also bid farewell to Development Editor James L.
Johnsen. His enthusiastic participation on the Opening Statement team has been contagious over the past year. As a Marine reservist, James has temporarily set aside his
law practice to answer his country’s call to active duty. All of us here at the Opening
Statement wish him the very best on his deployment. He leaves Opening Statement readers a going-away present: a fascinating look at what a recent Virginia Supreme Court
case means for attorneys drafting contracts with arbitration clauses. You can read it
on page 10.
This issue also features Joseph A. Figueroa’s engaging look at Virginia’s Anti-SLAPP
statute, which recent, high-profile litigation has brought under scrutiny, at pages 6-7.
YLD lawyers were busy hosting VBA events during the last few months of 2019, some
of which are highlighted throughout the issue. Finally, we have included a photo spread
presenting some fun scenes from the YLD’s Fall Meeting in Roanoke last October.
As you can see, this issue is full of exciting content. Thank you for reading, and we
hope you enjoy this issue of the Opening Statement!
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VBA Annual Meeting
The Virginia Bar Association will
hold its 130th Annual Meeting in
Williamsburg on January 23-25, 2020.
The statewide event is an excellent
opportunity to attend CLEs, to see
old friends and make new ones,
and to network and socialize with
lawyers of all ages. As usual, the YLD
will have programming specifically
tailored to young lawyers.
All
young lawyers are welcome and
encouraged to attend.
To learn more about the YLD,
visit our website at
www.vba.org/page/yld

Featured Activities:
Fri., Jan. 24, 12:30pm–1:45pm:
YLD Luncheon and Business
Meeting
Fri., Jan. 24, 3:45pm–4:45pm:
YLD/Judiciary Networking
Reception “Pints and Pairings”
Fri., Jan. 24, 6:00pm–11:00pm:
Annual Reception, Banquet, and
Dance
Fri., Jan. 24, 9:15pm–11:00pm:
YLD “After-Hours” Social
Sat., Jan. 25, 8:00am–9:15am:
Annual Business Meeting and
Breakfast
Sat., Jan. 25, 10:45am–12:15pm:
General Session: The President,
The Press, Mueller, and
Impeachment
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Sat., Jan. 25, 12:15pm–1:15pm:
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MESSAGE FROM THE CHAIR

Passing the Torch
By Jennifer L. Ligon

And just like that, my year as YLD
Chair is done. By several measures,
2019 was a great year for the YLD. At
the beginning of the year, we set out
to collaborate with key stakeholders
throughout the state to deepen folks’
understanding of theYLD, to motivate
new lawyers to join, and to re-energize existing members to stay active.
In furtherance of that goal, the YLD
joined with the Virginia State Bar’s
Young Lawyers Conference to host
two Wills for Heroes programs, collectively serving 53 clients (33 first
responders and 20 spouses). The May
2019 Wills for Heroes event received
national recognition from the American Bar Association for its service to
the public. In addition, several members of the YLD’s Leadership Council,
which includes project chairs and
chair-elects as well as project committee members, worked with the
VBA Board of Governors’ strategic
planning consultant to discuss ways in
which the VBA can continue to invest
in and support the YLD.

Lastly, although certainly not least,
the YLD’s eight Law School Councils have been very active, enrolling
50% more law students in the VBA
in 2019 than in 2018. This is a great
step towards connecting law students and young lawyers and building

relationships that benefit young professionals and the VBA as a whole.
Congratulations and a sincere thank
you to all the project chairs and volunteers who worked on behalf of the
YLD to achieve these successes.
With a new year comes a new slate of
officers who no doubt will continue to
strengthen the YLD. Effective at the
YLD meeting and luncheon on Friday,
January 24, 2020 (open to all YLD
members!), Madelaine Kramer, counsel at Sands Anderson in McLean, will
take the reins as YLD Chair. Absent
an unexpected coup, she will benefit
from the company of Frank Cragle,
partner at Hirschler in Richmond, as
Chair-Elect, and Kristen Jurjevich,
partner at Pender & Coward in Virginia Beach, as Secretary-Treasurer.
Madelaine, Frank, and Kristen have a
combined 23 years in the YLD, many
of which have been spent leading
projects that have received national
recognition from the American Bar
Association. Under their leadership,
2020 is going to be another great year
for the YLD. I encourage you to contact them if you are not yet involved
in the YLD or would like to become
more involved. We always are looking to expand our membership with
enthusiastic and motivated young
lawyers. 

Jennifer L. Ligon
Senior Associate, Williams Mullen
(Richmond)
Bio: Jennifer is an associate in the Health Care Section
at Williams Mullen. Her practice focuses on transactional
and regulatory matters for health care providers, including
hospitals, health systems, and physician groups. Jennifer
is an avid Syracuse fan.
Contact Info: jligon@williamsmullen.com or 804.420.6423
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Officers and Officer Candidates
Frank R. Cragle, III

Madelaine A. Kramer

Partner, Hirschler Fleischer (Richmond)
YLD Chair-Elect, 2020-21 (nominated)

Counsel, Sands Anderson PC (McLean)
YLD Chair, 2020-21
Bio: Madelaine is a civil litigation attorney
and member of Sands Anderson’s Business
and Professional Litigation Group. She
focuses her practice on professional
liability defense and the defense of
companies in personal injury, product
liability, employment and complex commercial matters
throughout state and federal courts in Virginia, DC and
Maryland. Madelaine has been involved in the VBA since
serving on the VBA YLD Law School Council as a law student
at the University of Richmond. She has served as a member
of the YLD Leadership Council since 2013 and is currently
the Chair of the Law School Councils.

Bio: Frank Cragle is a trial lawyer and a
member of Hirschler Fleischer’s Insurance
Recovery Team in Richmond. He handles a
variety of corporate and commercial business
disputes, including insurance recovery and
policyholder claims. Frank also devotes
a substantial portion of his time to business tort claims and
employment litigation.
Contact Info: fcragle@hf-law.com or 804.771.9515

Kristen R. Jurjevich

Shareholder, Pender & Coward, P.C.
(Virginia Beach)
YLD Secretary-Treasurer, 2020-21
(nominated)

Contact Info: mkramer@sandsanderson.com or 703.663.1705

Jennifer L. Ligon

Bio: Jennifer is an associate in the Health
Care Section at Williams Mullen. Her
practice focuses on transactional and
regulatory matters for health care providers,
including hospitals, health systems, and
physician groups. Jennifer is an avid Syracuse fan.

Bio: Kristen is a corporate and transactional
attorney at Pender & Coward in Virginia
Beach, focusing her practice in the areas of
business law, residential and commercial real
estate transactions, community association matters, and litigation in the state and federal courts in Virginia. Kristen is a member of the YLD Executive Board and has been actively involved
in the VBA since January 2015, when she became the VBA YLD
Chair of the Regent Law School Council. She also serves as Chair
of the ABA Awards of Achievement Committee and has participated as a YLD member of the VBA Pro Bono Council.

Contact Info: jligon@williamsmullen.com or 804.420.6423

Contact Info: krj@pendercoward.com or 757.490.6261

Senior Associate, Williams Mullen
(Richmond)
YLD Immediate Past Chair, 2020-21

Executive Board Candidates
Hetal Challa

Attorney, Challa Law Firm

Alicha Grubb

Associate, Gentry Locke

Bio: Hetal Challa is a family law attorney based in
Virginia Beach Town Center area. She weaves together
her experiences in Psychology, and Counseling to offer
a unique skill set which she applies to issues related
to divorce or separation. The same background helps
her work with children, family law and guardians ad
litem. During law school, Hetal was recognized for
distinguished oral advocacy and worked in the Family Law Unit of Legal
Aid, where she worked closely with clients dealing with divorce, custody,
and visitation issues. When not helping clients resolve their legal issues,
Hetal can be found giving back to students and the community, including
teaching legal courses as adjunct faculty at a local college.

Bio: Alicha Grubb works in the
Commercial Litigation group helping
clients resolve their business disputes.
Prior to joining Gentry Locke, Alicha
researched criminal and civil motions as
a law clerk for the Twenty-third Judicial
Circuit, where she assisted on large
projects such as editing the Virginia Model Jury Instructions.
Alicha’s prior experience includes assistance in legal matters
at the Roanoke County Commonwealth Attorney’s Office
and the U.S. Attorney’s Office in Greensboro, NC. Alicha is an
award-winning speaker who is also fluent in Spanish.

Contact Info: hchalla@challalawfirm.com

Contact Info: grubb@gentrylocke.com
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Current Executive Board Members
Patrick Bolling

Associate, Woods Rogers Edmunds
& Williams (Lynchburg)

Law Clerk, Supreme Court of Virginia

Bio: Patrick’s practice has mostly
related to transactions and litigation
involving various corporate and real
estate matters, but has lately seen
a significant dose of employment
disputes and data privacy matters. In
addition to his efforts for the YLD, Patrick has served on
the VBA’s Real Estate Section Council. Locally, Patrick is
a recent President of the Board of Directors of the Arc
of Central Virginia and serves on a committee of young
leaders devoted to the success of Lynchburg’s historic
Academy Theater.

Bio: Graham K. Bryant currently serves as a
judicial law clerk to Justice William C. Mims
of the Supreme Court of Virginia, in which
role he studies developments in state and
federal appellate law as well as techniques
for effective legal reasoning and writing. An
active member of the Virginia Bar Association
and Virginia State Bar, he serves on the VSB Special Committee
on the Future of Law Practice and VSB President’s Committee
on Lawyer Well-Being. Graham also writes and presents on
the technological, legal, and social trends affecting the legal
profession in the twenty-first century. Prior to his current
position, Graham served as a law clerk to Judge Glen A. Huff of
the Court of Appeals of Virginia.

Contact Info: pbolling@woodsrogers.com or 434.455.9129

Contact Info: grahamkbryant@gmail.com

Craig A. Hoovler

Associate, Miles & Stockbridge P.C.
Bio: Craig Hoovler is a litigator and
registered patent attorney who brings
years of intellectual property and
commercial litigation experience to assist
clients with a diverse set of issues. Craig
has extensive experience with the U.S.
intellectual property system, having
begun his career with the preparation and prosecution of
patents and trademarks for both domestic and international
clients. His practice has evolved to include counseling
and now focuses primarily on litigation of a variety of
intellectual property matters, including patent, trademark,
copyright, and trade secret litigation. With a master’s degree
in biomedical engineering, Mr. Hoovler utilizes his strong
science background to demystify complex scientific or legal
concepts so that they are understood and appreciated by
both his clients and the courts.
Contact Info: craigh@ruyakcherian.com

William D. Prince IV
Director, Thompson
McMullan (Richmond)

Bio: Will’s practice focuses on the
representation of businesses and
financial institutions in general
litigation and bankruptcy matters,
with a particular focus on commercial
litigation and business disputes.
Contact Info: wprince@t-mlaw.com or 804. 698.6254
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Graham K. Bryant

Emily Gomes

Associate, Hogan Lovells US LLP
(Northern Virginia)
Bio: Emily Gomes focuses her practice on
commercial and civil litigation. She helps her
clients navigate complex contract disputes,
data breach investigations, and interactions
with state attorney general’s offices. Emily
has assisted clients and gained expertise in
a number of industries, including education, transportation,
insurance, and government services. Prior to attending law
school, Emily joined Teach for America and spent three years in
Houston, teaching social studies to middle school students.
Contact Info: emily.gomes@hoganlovells.com

Michael W. Stark

Associate, McGuireWoods LLP
(Richmond)
Bio: Michael is an associate at McGuireWoods
in Richmond. He handles product liability,
toxic tort, and consumer financial services
litigation on the trial and appellate levels.
Michael also has an active pro bono practice,
representing clients in connection with the
Virginia Hispanic Chamber of Commerce’s free legal clinic and
the Legal Aid Justice Center. He also regularly represents prisoners in federal civil rights cases.
Contact Info: mstark@mcguirewoods.com or 804.775.1187
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Daniel R. Sullivan

Partner, Gentry Locke Attorneys (Roanoke)
Bio: Dan maintains an active civil litigation
practice, with a particular focus on business
litigation and insurance defense. He also regularly
assists businesses and individuals in determining
insurance coverage issues. He maintains an active
bar license in West Virginia as well as Virginia. Before
law school, Dan spent a year in Spain in foreign
exchange studies, and then a year in Chile doing volunteer work. Dan
is fluent in Spanish.
Contact Info: sullivan@gentrylocke.com or 540.983.9362

Joseph A. Figueroa

Associate, Watt Tieder (McLean Office)
Bio: Joe focuses his representation of contractors
and sureties on the preparation and litigation
of contract claims, performance and payment
bond claims, and other commercial disputes.
Joe also advises clients on transactional matters
including the preparation of contracts, handling
of pre-litigation claims, and development of
risk management and compliance strategies. Joe has successfully
resolved a wide variety of litigation matters for his clients through
negotiation, alternative dispute resolution, and trial. Joe remains
active in the legal community, serving on the executive board of
the Virginia Bar Association’s Young Lawyers Division and the board
of directors of the Fairfax Bar Association’s Young Lawyers Section.
Contact Info: jfigueroa@watttieder.com

Advertise in the Opening Statement
The VBA YLD is pleased to announce that we
are accepting advertisements for publication
in the Opening Statement. The Opening
Statement is highly visible within the VBA. It
is published and distributed to all members
of the YLD four times per year. With such
high visibility, what better way to reach your
peers? Funds from advertisement purchases
will be used to help support the operations
of the VBA YLD and its numerous programs,
including the Opening Statement. If you are
interested in purchasing advertising space in
the Opening Statement, please contact us at
editors@openingstatement.org.

Support the VBA Foundation
The VBA Foundation funds numerous
programs, including the Ask A Lawyer Project,
the Pro Bono Hotlines, the Model Judiciary
Project, the Veterans Issues Task Force, and
Regional Mentoring Programs.To donate or
to learn more, visit: vba.org/foundation.

Departing Executive Board Member
Thank you to Andrew B. Stockment, who is departing from the Officers of the YLD after many
years of service. We appreciate your many contributions to the YLD.
Andrew B. Stockment
Shareholder, Flora Pettit (Charlottesville)
YLD Chair, 2018-19
Bio: Andrew focuses his practice on intellectual property, technology, and business law, and he leads
Flora Pettit’s cybersecurity and data privacy practice. He joined the VBA as a law student and served in
various positions over the years, including founding Editor-in-Chief of Opening Statement, Co-Chair of
the ABA Awards of Achievement Committee, and YLD Representative to the Law Practice Management
Division. Andrew received the YLD’s Emerson G. Spies Award, and he currently serves as a member of
the VBA Intellectual Property and Information Technology Law Section Council. He is a graduate of the
University of Virginia School of Law. Andrew, his wife Martha, and their daughter live in Crozet and are active members
of Trinity Presbyterian Church. They enjoy reading, hiking, and watching U.Va. Men’s Basketball.
Contact Info: abs@fplegal.com or 434.220.9386
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ANTI-SLAPP PROTECTION NEEDED FOR VIRGINIA DEFENDANTS

A SLAPP In The Face: Virginia’s Need
For Reform
By Joseph A. Figueroa

Over the past thirty years, some jurisdictions have passed legislation targeting
Strategic Lawsuits against Public Participation (“SLAPP”)—retaliatory lawsuits
that are largely frivolous and designed
to silence defendants’ speech by drowning them in litigation costs. The basic
theory behind such lawsuits is that if a
plaintiff (usually a public figure) who
does not like what a defendant publicly
said about him or her can survive dilatory pleadings in litigation—regardless
of the suit’s merit—they can make litigation so costly that the defendant will
be forced to capitulate, settle the lawsuit, and refrain from further criticism
(possibly through a non-disparagement
provision in a settlement agreement).
State legislation—known as Anti-SLAPP
statutes—are intended to curtail such
lawsuits, which impair the defendant’s
exercise of free speech rights under the
First Amendment to the United States
Constitution.

statements regarding matters of public
concern or those made at a public hearing. The statute permits the protected
defendant to recover attorney’s fees and
costs when a suit is dismissed pursuant
to the statute.

SLAPP in Virginia

While defendants enjoy immunity from
SLAPP liability under § 8.01-223.2, the
statute does not provide any special procedure for dismissing such suits prior to
trial. Thus, a SLAPP defendant is subject to the same difficulties as any other
defendant in Virginia, where trial courts
are loath to grant demurrers or summary judgment based upon the Supreme
Court of Virginia’s repeated admonitions
for courts not to “short circuit[] litigation pretrial.” See, e.g., Assurance Data,
Inc. v. Malyevac, 286 Va. 137, 139 (2013).
Accordingly, the Virginia Anti-SLAPP
statute does not prevent SLAPP plaintiffs from achieving their stated goals
of reaching the discovery phase and
ratcheting up litigation costs to force
settlement—and silence.

Virginia has codified a form of AntiSLAPP statute at Virginia Code
§ 8.01-223.2. This statute provides
immunity from tortious interference or
defamation claims based upon a person’s

As a result, Virginia has become a haven
for SLAPPs. Two prominent examples
demonstrate how plaintiffs have utilized
Virginia for their forum-shopping needs
in such suits. The first example involves

Joseph A. Figueroa
Associate, Watt Tieder
(McLean Office)

Practice Areas: Construction, government contracts, suretyship
law, and commercial litigation.
Law School: William and Mary School of Law
Bio: Joe focuses his representation of contractors and sureties
on the preparation and litigation of contract claims, performance
and payment bond claims, and other commercial disputes. Joe also advises
clients on transactional matters including the preparation of contracts, handling
of pre-litigation claims, and development of risk management and compliance
strategies. Joe has successfully resolved a wide variety of litigation matters for his
clients through negotiation, alternative dispute resolution, and trial. Joe remains
active in the legal community, serving on the executive board of the Virginia Bar
Association’s Young Lawyers Division and the board of directors of the Fairfax Bar
Association’s Young Lawyers Section.
Contact Info: jfigueroa@watttieder.com or 703.749.1068
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two suits filed in Virginia by California
Congressman Devin Nunes. In March
2019, Congressmen Nunes brought suits
in Henrico Circuit Court against Twitter, political strategist Elizabeth Mair,
and two parody Twitter accounts seek-

‘[T]he Virginia Anti-SLAPP
statute does not prevent SLAPP
plaintiffs from achieving their
stated goals of reaching the
discovery phase and ratcheting
up litigation costs to force
settlement—and silence. As a
result, Virginia has become a
haven for SLAPPs.’
ing $250 million based upon allegedly
defamatory statements made in relation
to his 2018 California congressional
campaign. The following month, Nunes
filed suit against the parent company of
a California newspaper, the Fresno Bee,
in Albemarle Circuit Court. These suits
have nearly zero practical nexus to Virginia. Although the defendants have filed
motions to dismiss on various grounds,
the suits remain pending and have not
been dismissed at the pleadings stage
based upon § 8.01-223.2.
The other prominent example comes
out of Fairfax County, where movie star
Johnny Depp sued his ex-wife Amber
Heard for $50 million based on allegedly defamatory statements made in a
Washington Post op-ed. Like the Nunes
suits, neither of the parties have any connection to Virginia. Although Ms. Heard
filed a forum non conveniens motion,
the circuit court in a letter opinion dismissed Ms. Heard’s motion and retained
the matter because the Washington Post
is printed in Fairfax County. See Depp
v. Heard, CL-2019-2911, 2019 WL
3402411 (Fairfax Cir. July 25, 2019).
The case has proceeded to discovery.
Regardless of the particular merits of
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these lawsuits, these actions suggest
that out-of-state plaintiffs have filed
suit in Virginia—with little connection
between the suit and the Commonwealth—believing that Virginia courts
are less likely to summarily dismiss such
cases.
Legal commentators have taken note of
these lawsuits. Some have argued that
Virginia has a weaker Anti-SLAPP statute that has resulted in plaintiffs forum
shopping and filing suit in Virginia due
to the more favorable procedures in the
Commonwealth. See, e.g., Jessica Levinson, What GOP Rep. Devin Nunes’ Twitter
defamation lawsuit says about the future
of defamation law, NBC News (Sep. 3,
2019, 12:31 PM). In addition, some
members of the General Assembly have
noticed the recent flurry of suits, leading some commentators to anticipate the
potential for legislation in the upcoming
legislative session. See, e.g., Dan Casey,
Easy path to SLAPP suits under scrutiny by
Virginia lawmakers, Roanoke Times (Nov.
30, 2019).

special motion to dismiss, which
can include more evidence than
just the pleadings (such as supporting and opposing affidavits or
limited discovery);
4. An expedited briefing schedule,
hearing, and ruling on the special
motion to dismiss;
5. The ability for state or local officials to intervene on behalf of the
defendant;
6. A grant of attorney’s fees to
the prevailing party on the special
motion to dismiss under certain
circumstances;
7. A statutory cause of action for
the defendant to recover compensatory and punitive damages in
addition to attorney’s fees if a special motion to dismiss is granted;
and
8. Authorizing an interlocutory
appeal for certain denials of a special motion to dismiss.

require the plaintiff to prove its likelihood of success on the merits. Other
statutes establishing special motions to
dismiss have been found to be narrowly
tailored such that they do not violate
constitutional jury rights. See, e.g.,
Steinmetz v. Coyle & Caron, Inc., 2016 WL
4074135 (D. Mass. July 29, 2016); Gifford v.Taunton Press, Inc., 2019 WL 526461
(Conn. Super. Ct. July 11, 2019).
However, the General Assembly would
be justified in exploring a possible
amendment to § 8.01-223.2 to provide some form of strengthened and
expedited procedure for reviewing and
potentially dismissing frivolous SLAPPs
filed in the Commonwealth. Given the
recent cases suggesting that plaintiffs are
forum shopping their way into Virginia,
the issue is ripe for consideration and
may be the subject of legislation in the
General Assembly’s 2020 session. 
Endnotes
1.Jurisdictions with enhanced Anti-SLAPP
statutes include Arizona, Arkansas, California,
Colorado, Connecticut, D.C., Florida, Hawaii,
Illinois, Indiana, Louisiana, Maine, Massachusetts, Missouri, Nebraska, Nevada, New
Mexico, New York, Oklahoma, Oregon, Rhode
Island, Tennessee, Texas, Utah, and Vermont.

At least twenty-five jurisdictions currently have some form of an enhanced
In contrast with Virginia, some states Anti-SLAPP statute and procedure.1
have addressed the problem by enacting enhanced Anti-SLAPP statutes with That said, Anti-SLAPP statutes can
specific procedures designed to make it sometimes go too far. Some courts
easier for defendants to challenge frivo- analyzing enhanced Antilous lawsuits at the outset of litigation. SLAPP statutes have found
While these statutes vary from juris- these statutes to result in
diction to jurisdiction, many of these an unconstitutional deprienhanced statutes share commonalities vation of the right to a jury
and usually focus their attention on a trial to the extent the stat“special motion to dismiss.” Common utes require the plaintiff to
procedures in these enhanced statutes establish the probability of
success on the merits or
include:
the court to decide dis1. Entitlement to a special motion
puted issues of fact, both of
Where great meetings happen.
to dismiss with different standards
which “invade[] the jury’s
of review than normal motions to
essential role of decidVBA on Main has the space
dismiss (with special motions to
ing debatable questions
for you. Whether you are
dismiss providing more generof fact.” See Leiendecker
looking for a large
ous burdens to the defendant and
v. Asian Women United of
conference
room, a place for
some even shifting the burden to
Minn., 895 N.W.2d 62,
a
cup
of
coffee
during a recess,
the plaintiff once the defendant
636 (Minn. 2017); Davis
a
small
room
for a client
has shown that the alleged statev. Cox, 351 P.3d 862, 874
join.
meeting
or
a
quiet
respite for
ments fall within the statute’s
(Wash. 2015). Thus, were
focused
work,
VBA
on Main
connect.
protection);
the General Assembly
is a capital idea when
to consider a proposed
engage.
2. A stay of discovery pending a
you're in Virginia's capital.
amendment to the statute,
ruling on the special motion to
it may be prudent to avoid
1111 East Main Street
dismiss;
any standard of review
Reserve online via
Suite 905
3. A special enhanced record upon
that requires the court to
Richmond, VA 23219
www.vba.org/reserve
which the court is to decide a
decide disputed facts or to
Combatting SLAPP
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CONNECTING IN ROANOKE

Courtesy: VBA Staff

YLD Fall Meeting Highlights

Courtesy: Graham K. Bryant

Courtesy: Graham K. Bryant

Fall Meeting attendees pause for a group photo under the Mill Mountain Star overlooking Roanoke.

After a morning of business and CLE sessions, Fall Meeting attendees took an afternoon wellness hike on Mill Mountain.

YLD Secretary-Treasurer Frank Cragle and wife Kelly enjoy ice cream “flights” at Blue Cow Ice
Cream Company.

8

Courtesy: VBA Staff

Courtesy: Graham K. Bryant

Attendees enjoy drinks, fellowship, and a UVA football game during an afternoon at Big Lick
Brewing Company.

Steven M. Baffuto, Special Agent in Charge of the Roanoke, Lynchburg, and Abingdon Region
for Virginia Alcoholic Beverage Control’s Bureau of Law Enforcement, leads an engaging
presentation on regulating and policing the illegal manufacture of alcohol in Virginia.
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UVA Law Student Council Hosts Networking Events

Later on, the UVA Law School Council
held had a 1L careers panel in which 2Ls
and 3Ls discussed applying to Virginia
jobs, 1L summer experiences, and how
those experiences led them to where
they plan to go after law school. The
more senior students also shared their
insights into why they chose Virginia
and tips about what 1Ls should know
going into an interview in Virginia. This
productive panel was widely attended.

Courtesy: Ashleigh Pivonka

The VBA YLD UVA Law School Council had a busy fall, hosting two significant events for law students. First,
it held a happy hour in Charlottesville at Firefly Restaurant and Game Room, where young practitioners
came out to meet and mingle with UVA law students to discuss Virginia practice. Approximately 20 people
attended and engaged in a great discussion on topics including what to expect with practicing in Virginia
generally, summers during law school, practice in Charlottesville in particular. Many 1Ls attended, which
allowed them to obtain some information about practice in Virginia for their
consideration as they begin applying
for 1L positions.

Around 26 students attended a Virginia careers panel at UVA law school last fall where 2Ls and 3Ls shared their
experiences applying to and working at Virginia legal jobs with 1Ls beginning the job-application process.

Submit Your Article or Event Write‑up to Opening Statement
The Opening Statement Editorial Board welcomes the submission of articles by young lawyers. Generally, articles should be
about 1,300 words and should be on a topic of interest to young lawyers. (Longer articles may be divided into two installments and published in successive issues.)
Articles. Substantive article topics may include, for example:
yy New developments in the law
yy Day in the Life of… (e.g., “Day in the life of a Circuit Court law clerk” or “Day in the life of an assistant city attorney”)
yy Recent experience with… (or Lessons learned from… ) (e.g., “Lessons learned from taking a legal aid pro bono case,”
“Recent experience with arbitration,” or “Lessons learned from participating in the VBA Veterans Issues Task Force”)
yy Tips/Advice (e.g., “Arguing your first jury trial,”“Tips for effective negotiations,” or “How to handle your first client
meeting”)
yy General Overview of a legal practice area (e.g., “Understanding partition suits” or “What every lawyer should know about
property settlement agreements,” etc.)
We welcome articles that are written specifically for Opening Statement, as well as articles that are adaptations of previously
published material, such as blog posts, articles from firm newsletters, excerpts or summaries of law review articles, etc. The
complete Author Guidelines and the VBA Publication Agreement are available online at: www.openingstatement.org.
Photos and Event Write-ups. In addition to substantive articles, we are also interested in receiving photos and/or write-ups
from YLD events. If you took photos at a YLD social or other event, please pass them along to us for possible use on the YLD
website or in the Opening Statement newsletter.

Please send your submissions or questions to the Opening Statement Editorial Board at: editors@openingstatement.org.
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RECENT CASE REVIEW

To Arbitrate or Not to Arbitrate? (You’re
Probably Going to Have to Arbitrate)

By James L. Johnsen

The Supreme Court of Virginia has put
the cart squarely before the horse when
it comes to arbitration agreements. No
matter how nonsensical or patently void
the arbitration clause, the Supreme Court
has held that those questions of sensicality
and voidness go to the arbitrator first—
leaving the decision about whether the
dispute must be arbitrated to the guy
who pays his rent on the outcome of the
question.
In Brush Arbor Home Construction v. Alexander,1 a couple sued the contractor that
built their home for negligence after
the home sustained water damage. The
contractor responded to the lawsuit by
demanding that the trial court send the
case to an arbitrator under the arbitration clause in the construction contract.
The clause provided: “Any controversy
or claim arising out of or relating to this
contract, or the breach thereof, shall be
settled by arbitration administered by the
Better Business Bureau under its Construction Industry Arbitration Rules.”
The Better Business Bureau, however,
does not have any “Construction Industry

Arbitration Rules,” which, as you can
imagine, causes trouble with the application of such a provision. The plaintiffs
argued that the arbitration clause was
therefore void for being a legal impossibility. The contractor took a different
tack: it urged the court that the question
of what effect to give the nonexistence of
the BBB’s rules for construction arbitrations had to be left to the arbitrator—not
the court.
The Supreme Court took the appeal and
agreed with the contractor. It held that
the question of whether arbitration was
appropriate, itself, was a “controversy
arising out of or relating to” the contract
and, therefore, to be resolved by the arbitrator.2 This sets a dangerous new course
for Virginia’s law on the enforceability of
arbitration clauses.
The homeowners in this case were
effectively forced into complying with
a contract the fundamental validity of
which they rejected. They never got their
day in court. Instead of allowing an disinterested judge to resolve the question
of whether the agreement to arbitrate

James L. Johnsen
Attorney

Bio: James is a Virginia attorney and a Marine reservist. When
practicing law, he focuses on commercial, personal injury, and
admiralty litigation. He was recently recalled to active duty
and is deployed to Kingston, Jamaica, on assignment with U.S.
Southern Command.
Contact Info: johnsen.james@gmail.com

Opportunities to Get Involved
Are you looking for an opportunity to get involved with the VBA
Young Lawyers Division? You can read about the YLD’s multiple projects and committees at: vba.org/yldactivities. Just reach out to the
project or committee chair to learn more. In addition, the YLD always
welcomes ideas for new projects. Just reach out to anyone on the
YLD Executive Board to share your proposal: vba.org/yld.
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applied at all, the Supreme Court said that
the arbitrator—who may have a financial
interest in finding that the matter is subject to arbitration—is the one who has
to decide if the arbitration clause is void.

‘[B]eware of arbitration
agreements in Virginia contracts.
Even if they seem unenforceable
on their face, any decision on
that subject will likely fall to the
arbitrator instead of a judge.’
To illustrate the potential ramifications of
this holding, consider a situation in which
a contracting party of ill moral fiber
“appended” an arbitration agreement to a
contract with an innocent party. If a dispute arises over the contract, the validity
of the bogus “appended” arbitration clause
could not be decided by a court. It would
be left to whatever arbitrator the phony
arbitration clause directed.
No thoughtful judge would direct this
outrageous result, but the waters have
been muddied. What should have been
an easy call is made much harder by
the Supreme Court’s holding in Brush
Arbor Home Construction. In cases involving arbitration agreements of dubious
enforceability or provenance, contracting
parties will likely only get the agreement
stricken after proving some fraud on the
part of the appending party, which is a
heavy burden. In most other cases, it will
be the arbitrator who will decide whether
he has jurisdiction over the case—and
therefore also whether he gets to bill his
hourly rate for the arbitration process.
So, beware of arbitration agreements in
Virginia contracts. Even if they seem
unenforceable on their face, any decision
on that subject will likely fall to the arbitrator instead of a judge. 
Endnotes
1. 297 Va. 151 (2019).
2. Id. at 155-56.
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SERVING THOSE WHO SERVED

Vets Unit Workshop Helps Veterans
Transition Back to Civilian Life

During wartime, the unit that soldiers
belonged to served as their support system
during life and death situations. Now,
as our brave soldiers transition to civilian life and some face battles with mental
health issues and substance abuse, we have
an opportunity to give back to those who
fought for our freedom. Like the unit veterans once belonged to when they protected
our country, family and friends can form
a unit to help their veterans overcome the
challenges they face when returning home.
With the proper community resources and
professionals, family and friends of veterans can be a part of the process to help
their veterans reintegrate to a positive and
healthy civilian life.
The workshop also helped attendees, the
vast majority of whom were nonlegal

community members, see the legal profession in a new light.
“An attendee shared with me how he
was surprised attorneys engage in these
types of events that make the law more
accessible and understandable to the community,” Chong said.
Based on the success and positive feedback
from the inaugural workshop, the organizers hope to host even more similar
programs in 2020. 
Courtesy: Helen Chong

issues relevant to returning veterans and
helping veterans find purpose in civilian
life by leveraging their military experience and education.
The workshop’s name came into play
during its second half, which was designed
to help develop a “vets unit” in the local
community. This notion of creating a supportive community for veterans is the
lynchpin of the workshop. The program’s
mission statement provides:

Helen Chon discusses legal issues that are often relevant to
returning veterans.

Tristan Hood, an Air Force combat veteran and current student at Yale Law School, leads attendees in a discussion on
having a successful, healthy transition from active service to civilian life.
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When veterans return home from their
tours of duty, the danger is not necessarily
over. Veterans often face difficulty readjusting to civilian life, including severe
mental health issues. Left alone, these
conditions can be deadly.
Recognizing these concerns, the VBA’s
YLD and Veterans Task Force Initiative
hosted a Vets Unit Workshop focused
on helping equip veterans and the communities who care about them to cope
with mental health issues and transition
to civilian life. Volunteer attorneys led
the two-hour program designed to bring
the community together, share information and resources on preventing veteran
suicides, and helping encourage dialog
among participants.
“About twenty veterans die a day from
suicide,” said VBA YLD member Helen
Chong, who took a leading role in organizing the workshop. “I wanted to find an
opportunity where the legal community
and local community members could
be a part of the solution to end veteran
suicide.”
Chong, along withYale law student and Air
Force combat veteran Tristan Hood and
Military Sealift Command assistant attorney Nicolle Vasquez Del Favero, facilitated
conversations with attendees about legal

Vets Unit Workshop organizers and presenters Nicolle Vasquez Del Favero,
Tristan Hood, and Helen Chong (left to right).
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CONNECTING IN ROANOKE

Courtesy: VBA Staff

Courtesy: Graham K. Bryant

YLD Fall Meeting Highlights (continued)

YLD Chair Jennifer L. Ligon, Executive Board member Daniel R. Sullivan, and other attendees
pay close attention during a CLE presentation.

Immediate Past YLD Chair Andrew Stockment and his family look up at the Mill Mountain star
after a wellness hike.

W&M Students Meet YLD at Bar Association Fair

Courtesy: William & Mary Law School

Courtesy: William & Mary Law School

The VBA YLD hosted a table at the 2nd Annual Bar Associations Fair at William & Mary Law School, which
gave students the opportunity to learn about opportunities for networking and professional development
through the VBA. VBA President-Elect Alison M. McKee and YLD Secretary-Treasurer Frank Cragle met with
students, answered questions, and handed out all manner of VBA goodies to a busy crowd of eager new
lawyers. The YLD welcomes law students at all of its events and encourages any law students to make the
most of their free VBA membership during law school.

YLD Secretary-Treasurer Frank Cragle hands out materials to William & Mary students
interested in becoming involved in the VBA.

12

VBA President-Elect Alison M. McKee shares a laugh with students considering practicing law in
Virginia.
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