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BRUTON v. UNITED STATES, 391 U.S. 123 (1968)


The Sixth Amendment to the United States Constitution, guarantees, among other things, the right of a criminal defendant to be “confronted with the witnesses against him.”  This right to confrontation also recognizes the associated right of cross-examination.  Mattox v. United States, 156 U.S. 237 (1895).

The Bruton Rule is a Confrontation Clause right and applies in cases where co-defendants’ cases have been joined for trial, and one of the non-testifying co-defendants has made an out-of-court statement naming one or more of his co-defendants as a participant in the crime. The State obviously would love to have this statement introduced in the trial; the defendant against whom the statement is made would understandably prefer not to have the statement introduced against him.  And he would generally prevail in his objection to its introduction, as doing so would violate his right to be confronted with and to cross-examine the witness against him.  

As a practical matter, the easiest way to avoid the violation of the defendant’s Confrontation Clause rights would be to sever (not join) the cases for trial.  Obviously, the non-testifying defendant who made the statement can have the statement introduced against him at his own trial as a statement by party-opponent under Rule 801(d).  If the State wants to introduce the non-testifying co-defendant’s inculpatory statement at the joint trial, then the Court must sever the cases.  Or the State could choose to proceed with a joint trial and forego using the statement at all.  The chances are that the statement also inculpates the co-defendant who made the statement (or confession), and the State would rather have the cases severed so that it can at least have the statement introduced at the trial of the co-defendant who made the statement. 

In Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009), the Supreme Court explicitly held that in order to fulfill the procedural due process right inherent in the Confrontation Clause, a criminal defendant must have the opportunity to cross-examine testimony that has been made against him.  Melendez-Diaz was decided five years after Crawford v. Washington, 541 U.S. 36 (2004). This fact is significant as the Melendez-Diaz rule is limited to “testimony,” a limitation articulated in Crawford; the statement that the state seeks to use against the defendant must be “testimonial” in order for it to fall under the rule, and therefore be excluded. 

While the subject of whether a statement is testimonial or not is a fascinating debate under its definition in Crawford, a co-defendant’s confession or statement implicating his other co-defendant or co-defendants procured through police-interrogation is undeniably testimonial.  Crawford at ___.  And there are occasions when the statement is not procured by police-interrogation but might still be testimonial.  The reality is that most Bruton issues involve a confession procured through police-interrogation.  But when the statement is not so procured, the fascinating debate erupts.  Thanks also to Crawford, which specifically overruled Ohio v. Roberts, there is no exception for “reliable hearsay” in a Bruton-challenged confession.

The Bruton rule applies only if the non-testifying co-defendant’s statement actually incriminates the other defendant.  See State v. Boozer, 210 N.C. App. 371 (2011); State v. Taylor, 344 N.C. 31 (1996); State v. Howard, 56 N.C. App. 41 (1982); see also Richardson v. Marsh, 481 U.S. 200 (1987), and also Gray v. Maryland, 523 U.S. 185 (1998).  An interesting area of litigation is whether the statement of the non-testifying co-defendant “facially” incriminates the defendant or simply incriminates by connection or inference.  Richardson tells us that Bruton is limited to the former and not the latter.  

Redaction and a limiting instruction may be sufficient to avoid running afoul of the Bruton rule.  However, in order to be sufficient, the redaction must eliminate the defendant’s name as well as any and all references to his or her existence.  Richardson 481 U.S. at 211.  If, even after redaction, the confession still refers to the existence of the non-confessing defendant, then the modification or deletion of the defendant’s name is not sufficient to survive the Bruton challenge.  See Gray, 523 U.S. at 192-7; and State v. Roope, 130 N.C. App. 356 (1998).

In State v. Gonzalez, 311 N.C. 80 (1984), the non-testifying co-defendant’s confession that did not name the defendant was insufficiently “sanitized” when the confession included the language: “I told him that I was with some guys, but that I didn’t rob anyone, they did.”  In this case, the confessor’s two co-defendants were being tried jointly with the confessor, but only two individuals were seen at the gas station where the robbery occurred at the time of the robbery.  The statement clearly implicated the non-confessing defendant (actually, both non-confessing defendants), and therefore the statement could not be admitted against either of the non-confessing defendants. 

In conclusion, if a statement has been sufficiently sanitized, the statement may be admitted consistent with Bruton as long as a limiting instruction is given as well – something along the lines of: “you may consider the statement as evidence of  X’s guilt, but you may not consider the statement as evidence of Y’s guilt.”  For examples of sufficiently redacted confessions, see State v. Brewington, 352 N.C. 489 (2000), and State v. Ferrell, 46 N.C. App. 52 (1980).  Brewington also discusses when adequate redaction is not possible.  In this situation, the state must choose between relinquishing the confession or trying the cases separately.  See NCGS 15A-927(c)(1) codifying this rule. 

We, on the defense side, should be careful in what we agree to - if anything - as being sufficiently redacted or sanitized as well as to the language of the limiting instruction.  As a general rule, we should object to the joining of co-defendants’ cases for trial and also file a motion to sever.  In the event that the cases are joined for trial, we should renew the objection at the close of the State’s evidence and at the close of all the evidence.  We should also object to the sufficiency of the redaction or sanitation as well as the language of the limiting instruction.  We should ensure, as always, that we preserve the record on appeal.

CRAWFORD v. WASHINGTON, 541 U.S. 36 (2004)

Since Bruton is a due process issue inherent in the Sixth Amendment’s Confrontation Clause, it is appropriate to revisit the landmark case of Crawford v. Washington 18 years after it was decided.  Prior to Crawford, the use of hearsay exceptions and the so-called “guarantees of trustworthiness” or “adequate indicia of reliability” catch-all exceptions to the hearsay rule in criminal trials had all but gutted a criminal defendant’s right to be confronted with and to cross-examine the witnesses against him.  Crawford overruled Ohio v Roberts ___ U.S. ___, and rescued the right of confrontation and cross-examination under the Sixth Amendment that decades of judicial interference had stripped from the criminal defendant.    

The Crawford opinion gives us a fascinating history of the right to be confronted with one’s accusers.  While the principle dates back to Ancient Roman times, the founders of our country and the authors of the Constitution relied on the English Common Law to arrive at what would ultimately become the Confrontation Clause in the Sixth Amendment:

English Common Law has long differed from continental civil law in regard to the manner in which witnesses give testimony in criminal trials.  The Common law tradition is one of live testimony in court subject to adversarial testing, while the civil law condones examination in private by judicial officers.  See 3 W. Blackstone, Commentaries on the laws of England, 373-374 (1768).  Crawford at ___.


However, there were occasions when English courts adopted elements of the civil law practice.  The most famous – or infamous - of these was the 1603 trial of North Carolina’s capital’s namesake, Sir Walter Raleigh.  1603 was the year that Elizabeth I of England - the Virgin Queen - died without issue.  She was succeeded to the throne of England by her nephew, Mary Queen of Scots’ son, James VI of Scotland, who became James I of England as well as James VI of Scotland – fulfilling Edward I’s and so many of his successors’ desire for one monarch to sit on both thrones (although I doubt any of them envisioned it being a Scottish king taking over the English throne).

While Raleigh had been an on-again-off-again favorite of Elizabeth’s , he enjoyed no such favoritism from James.  Raleigh was implicated in a plot to overthrow James; he was charged, tried, convicted of treason and sentenced to death for it.  And, in what must be one of the longest PJC’s in history, Raleigh spent the next 13 years living in the Tower of London. James then released Raleigh, and encouraged him to find the non-existent El Dorado.  While on this expedition, Raleigh’s men attacked a Spanish outpost having been given no such orders to do so (tragically Raleigh’s son died in the skirmish).  Both England and Scotland were at peace with Spain at the time.  Spain complained to James; James prayed judgment in Raleigh’s sentence; and on October 29, 1618, Raleigh was led to the block and beheaded. 

At his trial in 1603, Raleigh represented himself.  Prior to the trial, Raleigh’s 
alleged accomplice, Lord Cobham, had implicated Raleigh in the plot in an examination before the Privy Council and in a separate letter.  At the trial, Cobham’s statement and letter were read to the jury.  Raleigh demanded that the judges call Cobham to appear, arguing that “the proof of the Common Law is by witness and jury: let Cobham be here, let him speak it.  Call my accuser before my face.”  2 How. St. Tr., at 15-16.  The judges refused, the jury convicted, and Raleigh was sentenced to death upon an out-of-court statement not subject to cross-examination either at the time the statement was made or at the trial.  One of Raleigh’s trial judges later lamented that “the justice of England has never been so degraded and injured as by the condemnation of Sir Walter Raleigh.” 

The history lesson continues in Crawford with references to other pre-Independence  English cases that raise the same issue of the criminal defendant’s right to be confronted with and to cross-examine witnesses against him. The debate raged on this side of the Atlantic both before and after Independence as well - with the  argument in favor of the right overwhelmingly prevailing, and the right becoming a part of the ultimate law of the land with the ratification of the Bill of Rights. 

Following the history lesson, Crawford delves into what is probably the most litigated issue within the Confrontation Clause debate – is the statement testimonial?  If the statement is testimonial, then the Confrontation Clause comes into play; if the statement is not testimonial, then the Confrontation Clause is not implicated, and if no other rule keeps it out, the statement comes in.  Melendez-Diaz is the case to examine in the “is-it-testimonial” debate.  Generally, a statement is considered testimonial if jt is a statement that was prepared for or exists for the purpose of being used in court. On the defense side, we obviously want to argue that the various records the prosecution wants to introduce into evidence against our clients are testimonial, and therefore, inadmissible.  Why (where we practice) is a certified copy of a car’s registration admissible in evidence to prove ownership but evidence that is not “certified” not allowed?  Certified or not, the defense argument is that it’s testimonial and therefore subject to the Crawford exclusionary rule. 

With respect to testimonial statements made by a witness who is unavailable, that statement is inadmissible unless the defendant had an opportunity to cross-examine the witness at a prior hearing:

Various formulations of this core class of “testimonial” statements exist: ‘ex parte in-court testimony or its functional equivalent – that is, material such as affidavits, custodial examinations, prior testimony that the defendant was unable to cross-examine, or similar pretrial statements that declarants would reasonably expect to be used prosecutorially,’ Brief for Petitioner 23; ‘extrajudicial statements … contained in formalized testimonial materials, such as affidavits, depositions, prior testimony or confessions,’ White v. Illinois, 502 U.S. 346,365 (1992) (Thomas, J., joined by Scalia, J., concurring in part and concurring in judgment); ‘statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial,’ Brief for National Association of Criminal Defense lawyers et al. as Amici Curiae 3.  These formulations all share a common nucleus and then define the Clause’s coverage at various levels of abstraction around it.  Regardless of the precise articulation, some statements qualify under any definition – for example, ex parte testimony at a preliminary hearing.  Crawford at ___.

Crawford explicitly overrules Roberts v. Ohio:
To be sure, the Clause’s ultimate goal is to ensure reliability of evidence, but it is a procedural rather than substantive guarantee.  It commands not that the evidence be reliable, but that reliability be assessed in a particular manner: by testing in the crucible of cross-examination.  The Clause thus reflects a judgment, not only about the desirability of reliable evidence (a point on which there could be little dissent), but about how reliability can best be determined. Cf. 3 Blackstone, Commentaries, at 373 (‘This open examination of witnesses … is much more conducive to the clearing up of truth’); M. Hale, History and Analysis of the Common law of England 258 (1713) (adversarial testing ‘beats and bolts out truth much better’).  

And finally, in the spirit of no one says it better than Scalia:
The Raleigh trial itself involved the very sorts of reliability determinations that Roberts authorizes.  In the face of Raleigh’s repeated demands for confrontation, the prosecution responded with many of the arguments a court applying Roberts might invoke today: that Cobham’s statements were self-inculpatory … that they were not made in the heat of passion, and they were not ‘extracted from him upon any hopes or promises of pardon.’  It is not plausible that the Framers’ only objection to the trial was that Raleigh’s judges did not properly weigh these factors before sentencing him to death.  Rather, the problem was that the judges refused to allow Raleigh to confront Cobham in court, where he could cross-examine him and try to expose his accusations as a lie. Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with jury trial because a defendant is obviously guilty.  This is not what the Sixth Amendment prescribes.  Crawford at ___. 


REVISITING AGGRAVATING FACTORS

THE RULE:
OTHER THAN THE FACT OF A PRIOR CONVICTION, ANY FACT THAT INCREASES THE PENALTY FOR A CRIME BEYOND THE PRESCRIBED STATUTORY MAXIMUM MUST BE SUBMITTED TO THE JURY, AND PROVED BEYOND A RESONABLE DOUBT.


The following is a memorandum of Law I wrote in 2006.

                                  








