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What is a “Conditional Discharge™?

= Allows an eligible defendant who pleads guilty or is found guilty to be placed on probation with
no entry of judgment

= Successful completion of probation = order discharging the defendant from probation and
dismissing the charges (and conviction if any)

= Unsuccessful completion of probation = probation is revoked, judgment of guilt is entered, and
judge sentences the defendant
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Conditional Discharge vs
Statutory Deferrals and Informal Diversions

What do they have in common?

» Final outcome of the case is delayed to allow defendant time to “demonstrate good conduct”
= Conditional discharge: delay of adjudication of guilt and sentencing
= Statutory deferrals and informal diversions: delay of prosecution of charges

= Defendant successfully completes terms of probation or agreement = dismissal of the charges

How are they different

= Conditional Discharge - Defendant pleads (or has been found) guilty
=  Statutory Deferral — no guilty plea but should include an admission of responsibility
= [nformal diversions — no guilty plea but should include a statement of guilt

= |f Defendant is unsuccessful on probation or fails to timely comply with agreement:
= Conditional Discharge
=  Probation can be revoked, adjudication of guilt entered, and sentence imposed
=  State has NO authority to dismiss the charges to which the defendant has pled guilty
=  Statutory Deferral - G.S. 15A-1341(al) — (a2)
= Probation violation response determined by Judge in accordance with G.S. 15A-1344(d)
= Includes possibility of revocation followed by an order that the deferred charges be brought to trial
= State has authority to dismiss charges once deferred charges are ordered to be brought to trial
= |Informal diversions (not pursuant to statute)
= Defendant not on probation
= |f Defendant does not comply with agreement = prosecution of charge resumes and signed agreement used as evidence of guilt
=  State has authority to dismiss charges at any time
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Most Commonly Used Conditional Discharge
Statutes in Wake County

Conditional discharge pursuant to G.S. 15A-1341(a4): Any H or | felony and any misdemeanor
(excluding DWI)

Conditional discharge pursuant to G.S. 90-96(a) and (al): Charges related to controlled substances
(Chapter 90 Article 5, controlled substances act)
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Discharge Pursuant to G.S. 15A-1341(a4)

= Available for Misdemeanors and H & | Felonies excluding DWI
= State and defendant jointly move for probation

= Eligibility criteria:

= All known victims of crime (if any) appropriately notified of this motion and been given an opportunity
to be heard
= Defendant never been on probation before

= Defendant never been convicted of ANY felony or a misdemeanor involving moral turpitude
= Judge finds that defendant is unlikely to commit another offense other than a Class 3 misdemeanor
= AOC Forms

= AOC-CR-632D — Motion for Offenses Committed Dec 1, 2016 — Nov 30, 2023
= AOC-CR-632E — Motion for Offenses Committed Dec 1, 2023 — Nov 30, 2025
= AOC-CR-632F — Motion for Offenses Committed On or after Dec 1, 2025

= AOC-CR-635 - Disposition/Modification of Conditional Discharge
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Discharge Pursuant to G.S. 90-96(a)

G.S.90-96(a): Available for a defendant charged with

= Misdemeanor possession of a controlled substance, Schedules 1-VI

= Felony possession of a controlled substance

= Misdemeanor possession of drug paraphernalia under G.S. 90-113.22 or marijuana drug paraphernalia under G.S. 90-113.22A
Eligibility criteria:

= Defendant never been convicted of ANY felony offense

= No prior convictions of

= Any offense under Article 5 of G.S. Chapter 90

= éﬂy offeg%e under the law of any other state or federal law relating to substances included in Article 5, 5A, or 5B of G.S.
apter

= Possession of drug paraphernalia included in Article 5B of G.S. Chapter 90

= Defendant has never received a prior discharge and dismissal under G.S. 90-96 or G.S. 90-113.14
MANDATORY if eligible defendant asks for a Conditional Discharge UNLESS Judge makes written findings that a conditional discharge is not
appropriate (and the State is in agreement with this finding)
AOC Forms

= AOC-CR-619D — Motion for offense date 12/1/2016 — 11/30/2023

= AOC-CR-619E — Motion for offense date 12/1/2023 —11/30/2025

= AOC-CR-619F — Motion for offense date on or after 12/01/2025

= AOC-CR-635 - Disposition/Modification of Conditional Discharge
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Discharge Pursuant to G.S. 90-96(al)

G.S. 90-96(al): Same charges as for Conditional Discharge under G.S. 90-96(a)

Not Mandatory
= Defendant must consent
= Judicial discretion whether to grant motion for conditional discharge even if defendant is eligible and consents

Eligibility criteria:
= Same as for discharge under G.S. 90-96(a) EXCEPT the defendant may have one and only one prior conviction
of any offense that qualifies under subsection G.S. 90-96(a)

= For purposes of determining eligibility under subsection G.S. 90-96 (al), prior convictions and prior
conditional discharges that occurred more than seven years before the date of the current offense do not
count

AOC Forms

= AOC-CR-627D — Motion for offense date 12/1/2016- 11/30-2023

= AOC-CR-627E — Motion for offense date 12/01/2023 — 11/30/2025

= AOC-CR-627F — Motion for offense date on or after 12/01/2025

= AOC-CR-635 - Disposition/Modification of Conditional Discharge
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Other Conditional Discharge Statutes

= @G.S.90-113.14(a) and a(1): Toxic vapor (huffing) offenses
= Discretionary [Similar to conditional discharge pursuant to G.S. 90-906(a) & (al)]
= AOC Form — none found on AOC website

= @G.S. 14-204(b): Mandatory for first time offenders of prostitution
= AOC-CR-628D — Motion for offense date 12/1/2016 to 11/30/2023
= AOC-CR-628E — Motion for offense date 12/1/2023 to 11/30/2025
= AOC-CR-628F — Motion for offense date on or after 12/1/2025

= @G.S. 15A-1341(a5): For offenders who are eligible for Recovery Court
= Defendant’s consent required
= AOC-CR-633D — Motion for offense date 12/1/2016 to 11/30/2023
= AQOC-CR-633E — Motion for offense date 12/1/2023 to 11/30/2025
=  AOC-CR-633F — Motion for offense date on or after 12/1/2025

= @G.S. 14-50.29: For first-time gang offenders when the defendant is under the age of 18 at the time of the offense
= Defendant’s consent required
= AQOC-CR-621D — Motion for offense date 12/1/2016 to 11/30/2023
= AOC-CR-621E — Motion for offense date 12/1/2023 to 11/30/2025
= AOC-CR-621F — Motion for offense date on or after 12/1/2025

PAGE 9




Other Conditional Discharge Statutes (cont’d)

G.S. 14-277.8 : For offender who was under the age of 20 on date of offense and is charged with
making a false report or threat of mass violence

= State and Defendant consents are required

= AOC-CR-636D — Motion for offense date 12/1/2018 through 11/30/2023
= AOC-CR-636E — Motion for offense date 12/1/2023 to 11/30/2025

= AOC-CR-636F — Motion for offense date on or after 12/1/2025

G.S. 14-313(f): Charges related to NC laws prohibiting the sale to minors or purchase by minors of
tobacco products, alternative nicotine products, vapor products and cigarette wrapping papers.

= AOC Form — none found on website

G.S. 14-458.1(c); G.S. 14-458.2(d): Charges related to cyber-bullying.
= AOC Form — not found on website

AOC-CR-635 is used for modification and/or disposition of the “other types” of conditional discharge
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Procedure

= For felony conditional discharge: Proceedings must be recorded.
= Defendant MUST be under oath

= Defendant is arraigned and asked how they plead
= Defendant pleads GUILTY (or has previously been found GUILTY)

= ADA and/or Def counsel presents a factual basis that is sufficient for Judge to accept the plea.

= Judge should ask the “eligibility” questions of the ADA and/or Defendant so that Judge can make required
findings for a conditional discharge

= Judge considers the motion for conditional discharge

= |f motion is granted

= Judge determines the “reasonable terms and conditions” of probation including any probation terms
and conditions required by the specific conditional discharge statute at play

= Judge should review the conditions of probation with the defendant

= Judge signs the Order
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Frequently Asked Questions

Are there limits on the length of the term of probation on a conditional discharge?

= Yes. G.S. 15A-1342(a) provides that “[t]he court may place a defendant as to whom prosecution has been deferred or who
receives a conditional discharge on probation for a maximum of two years”

. Some conditional discharge statutes specify a minimum and/or maximum term of probation.
= E.g., G.S.90-96(al) — probation must be at least one year

Can the conditions of probation, including the term of probation, be modified?

= Yes. But see note above regarding mandatory length of probation for some types of conditional discharges. Also be aware
that some conditional discharge statutues have required conditions of probation that arguably cannot be modified

= E.g., G.S.90-96(al) — requires enroll in and complete specific drug education unless judge makes written findings excusing this
. If the term of probation has expired and no probation violation has been filed prior to the expiration of the term of
probation, the Court does not have jurisdiction to modify the conditions or terms of probation
Will Probation supervise a defendant placed on a conditional discharge?
= Yes. In fact, some conditional discharge statutes require that probation be SUPERVISED
= Unless otherwise specified in the statute, probation can be supervised or unsupervised

= Violations of the terms of probation shall be reported to the court as provided by law and to the district attorney in the
district in which the agreement was entered. G.S. 15A-1342(al)
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Frequently Asked Questions

What happens if a probation violation report (supervised) or notice of violation of probation (unsupervised) is filed
before the expiration of the term of probation?

= As with all probation violation hearings, the defendant either admits the violation or there is a hearing to determine whether
the defendant has willfully violated a condition of probation as alleged in the report/notice

What happens if the defendant admits or is found to have willfully violated a condition of probation?

= The Judge can enter an order finding the defendant violated a condition of probation but continue the defendant on
probation (and even modify conditions of probation or add special conditions) so long as the Judge finds that continuation or
modification is an appropriate response to the violation. Judge enters an order regarding the PV hearing. AOC-CR-635

= |f the Judge concludes that any response to the violation other than revocation is not appropriate, then Judge REVOKES the
defendant’s probation and enters judgment as to the charges to which the defendant pled (or was found) guilty. The Judge
determines the sentence. The time for a plea agreement ended when the motion for CD was granted

* |n addition to entering an order from the probation violation hearing, the Judge must also sentence the defendant and prepare
a written judgment

What happens if the defendant is successful on probation, timely completing the conditions of probation?
= Judge enters an order discharging the defendant from probation and dismissing the charges
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Frequently Asked Questions

What happens if at the time defendant’s term of probation expires, the defendant has not successfully
completed all terms and conditions of probation within the time allowed (including any court ordered
extensions of term of probation) no violation report (or notice of violation of unsupervised
probation) was filed prior to expiration of the term of probation?
= The charges that are the subject of the Conditional Discharge are in “limbo”. What does this mean and why?
= Defendant is immune from prosecution of the charges that were deferred or discharged and dismissed. G.S. 15A-

1342(i)
= Judge has to extend a term of probation once it has expired.
= Judge has to modify any terms and conditions of probation once it has expired.

= Judge may discharge a defendant only “[u]pon fulfillment of the terms and conditions of a conditional discharge.” G.S.

15A21341(ab)
= |f Defendant has not timely fulfilled all of their conditions of probation:

= Defendant cannot be ﬁrosecuted on these charges AND the Court cannot discharge the defendant because they did
not timely complete the conditions of probation See State v. Hilgert, 866 S.E.2d 532 (2021) (unpublished)

It is incumbent on the State — before the expiration of the term of probation- to either file a violation
report (or notice of violation of unsupervised probation) or file a motion to extend or modify the

conditions of probation. /d.
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Frequently Asked Questions

= Can charges that were dismissed by the Court as a result of the defendant
successfully completing probation be expunged?

= Yes, Maybe?

PAGE 20
-




	Conditional �Discharge �Basics
	�Conditional �Discharge �Basics
	What is a “Conditional Discharge”?
	Conditional Discharge vs �Statutory Deferrals and Informal Diversions
	Most Commonly Used Conditional Discharge Statutes in Wake County
	Discharge Pursuant to G.S. 15A-1341(a4) 
	Discharge Pursuant to G.S. 90-96(a)
	Discharge Pursuant to G.S. 90-96(a1)
	Other Conditional Discharge Statutes 
	Other Conditional Discharge Statutes (cont’d) 
	Preparation of Motion
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Procedure 
	Frequently Asked Questions�Length of Term of Probation, Modification of Terms of Probation, Supervised/Unsupervised
	Frequently Asked Questions�Probation Violation Hearings and Review/Compliance Hearings - Conditional Discharge
	Frequently Asked Questions�Probation Expired with No Violation Report or Notice of Violation Pending
	Frequently Asked Questions�Expungement

