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What Are “Firearms Rights”?
	“A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. Const. Amendment II. When it was first adopted, the Second Amendment was understood to be an individual right which allowed the people to maintain balance with the government by defending against tyranny and government overreach. During the twentieth century, the appellate courts’ interpretation of the Second Amendment was that it was a collective right of the states to maintain a militia, and that it was not an individual right. The Fourteenth Amendment was passed in order to limit the states from depriving the people of the guarantees given under the federal Bill of Rights. 
D.C. v. Heller, 554 U.S. 570 at 589 (2008)
	In 2008, the United States Supreme Court held in D.C. v. Heller that the Second Amendment guarantees an individual right to keep and bear arms. D.C. v. Heller, 554 U.S. 570 at 589 (2008). The Court also defined the scope of the persons, arms, and activities covered by the Second Amendment.
First, Heller explained that “in all six other provisions of the Constitution that mention ‘the people,’ the term unambiguously refers to all members of the political community, not an unspecified subset,” and, cited United States v. Verdugo-Urquidez, 494 U.S. 259, 265 (1990), which held that “‘[T]he people’ … refers to a class of persons who are part of a national community or who have otherwise developed sufficient connection with this country to be considered part of that community.” Heller at 580.
Second, Heller turned to the “substance of the right: ‘to keep and bear Arms.’” Id. at 581. The Court explained that to “‘[k]eep arms’ was simply a common way of referring to possessing arms, for militiamen and everyone else.” Id. at 583. Next, the Court noted that the “natural meaning” of “bear arms” was “wear, bear, or carry ... upon the person or in the clothing or in a pocket, for the purpose ... of being armed and ready for offensive or defensive action in a case of conflict with another person.” Id. at 584. And that “[a]t the time of the founding, as now, to ‘bear’ meant to ‘carry.’” Id. 
Third, with respect to the term “arms,” the Court explained that “the Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were not in existence at the time of the founding.” Heller at 582. Indeed, the “arms” protected by the Second Amendment include “weapons of offence, or armour of defence… Arms are anything that a man wears for his defence, or takes into his hands, or useth in wrath to cast at or strike another.” Heller at 581.
	Some highlights of Heller include:
1. Like the First and Fourth Amendments, the Second Amendment declared a “pre-existing right” which “shall not be infringed.” Id. at 592.

2. The Second Amendment thus protects “individuals' liberty to keep and carry arms … .” Id. at 604. This “involves, necessarily, the right to use such arms for all the ordinary purposes, and in all the ordinary modes usual in the country, and to which arms are adapted, limited by the duties of a good citizen in times of peace.” Id. at 614.

3. “[D.C.’s Handgun Ban] amounts to a prohibition of an entire class of “arms” that is overwhelmingly chosen by American society for that lawful purpose. The prohibition extends, moreover, to the home, where the need for defense of self, family, and property is most acute. Under any of the standards of scrutiny that we have applied to enumerated constitutional rights, banning from the home “the most preferred firearm in the nation to ‘keep’ and use for protection of one's home and family,” … would fail constitutional muster. Id. at 628-629.

4. Rejecting “rational basis” scrutiny, “If all that was required to overcome the right to keep and bear arms was a rational basis, the Second Amendment would be redundant with the separate constitutional prohibitions on irrational laws and would have no effect.” Id. at 628 n.27.

5. Rejecting “interest-balancing,” “The very enumeration of the right takes out of the hands of government—even the Third Branch of Government—the power to decide on a case-by-case basis whether the right is really worth insisting upon. A constitutional guarantee subject to future judges' assessments of its usefulness is no constitutional guarantee at all. The Second Amendment is the very product of an interest-balancing by the people … [this] elevates above all other interests the right of law-abiding, responsible citizens to use arms in defense of hearth and home.” Id. at 634-635.

McDonald v. City of Chicago, 561 U.S. 742 (2010)

After Heller, many jurisdictions continued to try and circumvent or outright defy the plain language of its holding. One particularly prevalent notion was that individual states were not bound by Heller. Dispelling this idea, in an opinion by Justice Alito, the Supreme Court declared in McDonald v. Chicago, that the right to keep and bear arms is a fundamental right which is fully applicable to the States according to the same standards as it is to the federal government via the Fourteenth Amendment. Important quotes from McDonald include:
1.  “Self-defense is a basic right, recognized by many legal systems from ancient times to the present day, and in Heller, we held that individual self-defense is ‘the central component’ of the Second Amendment right.” Id. at 767.

2. “Antifederalists and Federalists alike agreed that the right to bear arms was fundamental to the newly formed system of government …. But those who were fearful that the new Federal Government would infringe traditional rights such as the right to keep and bear arms insisted on the adoption of the Bill of Rights as a condition for ratification of the Constitution …. This is surely powerful evidence that the right was regarded as fundamental in the sense relevant here.” Id. at 769.

Caetano v. Massachusetts, 577 U.S. 411 (2016)

	Then, in Caetano v. Massachusetts, 577 U.S. 411 (2016), the Supreme Court reaffirmed its conclusion in Heller that “the Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were not in existence at the time of the founding …” and that this “Second Amendment right is fully applicable to the States.” Id. at 411, 416.
Peruta v. California, 582 U.S. 943, (2017)
	As tension began to build over the meaning of this new approach to Second Amendment jurisprudence, many jurisdictions began to push the envelope with regard to firearms regulation. Specifically, the issue of “carry permits” became more prominent. In Peruta v. San Diego, the Ninth Circuit Court of Appeals upheld legislation which required individuals to demonstrate “good cause” for the issuance of a permit to carry a firearm. Disappointingly, the U.S. Supreme Court denied certiorari in Peruta, but Justices Thomas and Gorsuch had much to say about the Court’s reticence to decide this issue. Justice Thomas wrote that the Court
has already suggested that the Second Amendment protects the right to carry firearms in public in some fashion,” and that he found it “extremely improbable that the Framers understood the Second Amendment to protect little more than carrying a gun from the bedroom to the kitchen,” and that, given the historical evidence and precedent, the denial of certiorari “reflects a distressing trend: the treatment of the Second Amendment as a disfavored right.

Peruta v. California, 582 U.S. 943, (2017) (Thomas, J., dissenting from denial of certiorari).

Furthermore, Justice Thomas noted that 
For those of us who work in marbled halls, guarded constantly by a vigilant and dedicated police force, the guarantees of the Second Amendment might seem antiquated and superfluous. But the Framers made a clear choice: They reserved to all Americans the right to bear arms for self-defense. I do not think we should stand by idly while a State denies its citizens that right, particularly when their very lives may depend on it.

Id. at 943.
N.Y.S.R.P. v. Bruen, 597 U.S. 2122 (2022)
	After the Caetano decision in 2016, the Supreme Court continued to dodge any further Second Amendment issues by denying certiorari in a number of important cases. Unfortunately, Justice Scalia, one of the most ardent defenders of the Second Amendment, passed away in 2016. In 2021, the Court granted certiorari in NYSRP v. Bruen. The question presented was whether New York State’s denial of the Petitioners’ applications for concealed carry permits violated the Second Amendment. The scheme at issue required the issuance of a license to carry a concealed handgun outside of one’s own premises, which could only be obtained by satisfying a state official (bureaucrat) that “proper cause” existed for the issuance of the permit. 
	Writing for the majority, Justice Thomas explained that the Second and Fourteenth Amendments together guarantee individual Americans not only the right to “keep” firearms in their homes, but also the right to “bear arms,” meaning “to carry a handgun for self-defense outside the home,” free from infringement by either federal or state governments. N.Y.S.R.P. v. Bruen, 597 U.S. 2122 (2022). 
	Importantly, in addition to clearly recognizing the right of “‘law-abiding, responsible citizens’ … to public carry” (Id. at 2138, n.9), Bruen also rejected the methodology used within the circuit courts to judge Second Amendment challenges.
	Prior to Bruen, the U.S. Court of Appeals for the Fourth Circuit had adopted a two-part test for analyzing Second Amendment cases:
[W]e have concluded that a two-part approach to Second Amendment claims seems appropriate under Heller. Pursuant to that two-part approach, we first ask whether the challenged law imposes a burden on conduct falling within the scope of the Second Amendment's guarantee. If the answer is no, then the challenged law is valid. If, however, the challenged law imposes a burden on conduct protected by the Second Amendment, we next apply an appropriate form of means-end scrutiny…. [W]e … select between strict scrutiny and intermediate scrutiny…. [T]he level of scrutiny we apply depends on the nature of the conduct being regulated and the degree to which the challenged law burdens the right. Kolbe v. Hogan, 849 F.3d 114, 132-133 (4th Cir. 2017).

See also Bruen at 2127, n.4 (collecting cases using two-part test). 
Other circuits had adopted and used a substantially similar formula, which invariably utilized the very same “judge-empowering ‘interest-balancing inquiry’” that Heller had explicitly rejected. See Heller at 634; see also Duncan v. Becerra, 265 F. Supp. 3d 1106, 1117 (S.D. Cal. 2017), aff’d 742 Fed. Appx. 218 (9th Cir. 2018) (“the Ninth Circuit uses what might be called a tripartite binary test with a sliding scale and a reasonable fit.”).
	Rejecting this widespread “judge empowering” (Bruen at 2129) interest-balancing approach, Bruen instead directed the federal courts to assess the text of the Second Amendment, as informed by the historical tradition. Bruen at 2127.
First, the Supreme Court “decline[d] to adopt that two-part approach” used in the Circuit Courts, and reiterated that, “[i]n keeping with Heller, we hold that when the Second Amendment’s plain text covers an individual’s conduct, the Constitution presumptively protects that conduct.” Bruen at 2126.
Second, the Court held that, “[t]o justify [a] regulation, the government may not simply posit that the regulation promotes an important interest. Rather, the government must demonstrate that the regulation is consistent with this Nation’s historical tradition of firearm regulation. Only if a firearm regulation is consistent with this Nation’s historical tradition may a court conclude that the individual’s conduct falls outside the Second Amendment’s ‘unqualified command.’” Id.
Third, in reviewing the historical evidence, the Court in Bruen cabined review of relevant history to a narrow time period, because “not all history is created equal,” focusing on the period around the ratification of the Second Amendment, and perhaps the Fourteenth Amendment (but noted that “post-ratification” interpretations “cannot overcome or alter that text,” and “we have generally assumed that the scope of the protection applicable to the Federal Government and States is pegged to the public understanding of the right when the Bill of Rights was adopted in 1791.”). See Bruen at 2135-2156 (discussing the lack of relevant historical prohibitions on concealed carry in public).
In other words, according to the Second Amendment’s text, and as elucidated by the Court in Bruen, if a member of “the people” wishes to “keep” or “bear” a protected “arm,” then the ability to do so “shall not be infringed.” Period. It does not matter how important, significant, compelling, or overriding the government’s justification for infringing that right. It does not matter whether a government restriction “minimally” versus “severely” burdens the Second Amendment. There are no relevant statistical studies to be consulted. There are no sociological arguments to be considered. The ubiquitous problems of crime or the density of population do not affect the equation. The only appropriate inquiry then, according to Bruen, is what the “public understanding of the right to keep and bear arms” was during the ratification of the Second Amendment in 1791, and perhaps during ratification of the Fourteenth Amendment in 1868. Bruen at 2138.
United States v. Rahimi, 602 U.S. 680 (2024)
In U.S. v. Rahimi, the Supreme Court upheld the ban on possession of a firearm by a person subject to a domestic violence protection order under 18 U.S.C. §922(g)(8)(C)(i). This case is discussed further below under restraining orders. 
Wofford v. Lopez, 609 U.S. ___, 133 S.Ct. 1409 (2026)
The question presented in Wofford v. Lopez was whether a state may prohibit carrying firearms on private property without the owners’ express permission. In a 6 to 3 decision, the Court concluded that an individual has the right to enter private property with a firearm unless told otherwise by the owner of the property.  “The Second Amendment cannot give way to ‘the spirit of Aloha’ in Hawaii, contra, State v. Wilson, 154 Haw. 8, 27, 543 P.3d 440, 459, any more than it can yield to the spirit of the Big Apple (Bruen) or the Windy City (McDonald). Merely local attitudes can neither shrink nor inflate the meaning of fundamental Bill of Rights guarantees that apply to the States through the Fourteenth Amendment.” Wofford v. Lopez, 609 U.S. ___, 133 S.Ct. 1409 at 2050 (2026).	 
Federally Prohibited Persons

Any discussion of the impact of criminal convictions on an individual’s firearms rights must necessarily include the concept of “Prohibited Persons.” The Gun Control Act (GCA), codified at 18 U.S.C. §§921-931 makes it unlawful for certain categories of persons to ship, transport, receive, or possess firearms or ammunition. Under 18 U.S.C. §922(g) These categories are as follows:
It shall be unlawful for any person:

1. who has been convicted in any court of a crime punishable by imprisonment for a term exceeding one year;

2. who is a fugitive from justice;

3. who is an unlawful user of or addicted to any controlled substance (as defined in section 102 of the Controlled Substances Act (21 U.S.C. §802));

4. who has been adjudicated as a mental defective or who has been committed to a mental institution;

5. who, being an alien—

a. is illegally or unlawfully in the United States; or

b. except as provided in subsection (y)(2), has been admitted to the United States under a nonimmigrant visa (as that term is defined in section 101(a)(26) of the Immigration and Nationality Act (8 U.S.C. §1101(a)(26)));

6. who has been discharged from the Armed Forces under dishonorable conditions;

7. who, having been a citizen of the United States, has renounced his citizenship;

8. who is subject to a court order that—

a. was issued after a hearing of which such person received actual notice, and at which such person had an opportunity to participate;

b. restrains such person from harassing, stalking, or threatening an intimate partner of such person or child of such intimate partner or person, or engaging in other conduct that would place an intimate partner in reasonable fear of bodily injury to the partner or child; and

c. (i) includes a finding that such person represents a credible threat to the physical safety of such intimate partner or child; or (ii) by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner or child that would reasonably be expected to cause bodily injury; or

9. who has been convicted in any court of a misdemeanor crime of domestic violence,

to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, any firearm or ammunition; or to receive any firearm or ammunition which has been shipped or transported in interstate or foreign commerce.





18 U.S.C. §922(g)(1) – Felony Convictions

Individuals who have been convicted in any court of a crime punishable by imprisonment for a term exceeding one year are generally prohibited from shipping, transporting, receiving, or possessing firearms or ammunition. Some important distinctions apply.  
First, the term “punishable by imprisonment for a term exceeding one year” refers to the maximum sentence which is allowed for the crime, not the sentence which is actually imposed or the maximum potential sentence which is allowed for a particular defendant under the sentencing guidelines. In other words, for the purposes of this provision, what matters is the potential maximum sentence for the offense, not the sentence which was actually imposed. This means that, even if a Defendant were sentenced to probation only, and never served a day in jail, the conviction still counts as a felony conviction under 18 U.S.C. §922(g)(1) if the maximum potential sentence was in excess of one year.
However, some states have sentencing statutes under which an individual’s maximum sentence, based upon his criminal record, does not exceed one year. In Miller v. U.S., the Fourth Circuit Court of Appeals granted habeas relief where the defendant was convicted of a North Carolina felony offense for which he could not have been sentenced to more than one year, and which thus was not a sufficient predicate offense, thereby meaning that he was “actually innocent” of the § 922(g)(1) offense. (Miller v. U.S., 735 F.3d 141, 146 (4th Cir. 2013)).
Additionally, 18 U.S.C. §921(a)(20) states that the term “crime punishable by imprisonment for a term exceeding one year” does not include:
(A) Any Federal or State offenses pertaining to antitrust violations, unfair trade practices, restraints of trade, or other similar offenses relating to the regulation of business practices, or
(B) any State offense classified by the laws of the State as a misdemeanor and punishable by a term of imprisonment of two years or less.
What constitutes a conviction of such a crime shall be determined in accordance with the law of the jurisdiction in which the proceedings were held. Any conviction which has been expunged or set aside or for which a person has been pardoned or has had civil rights restored shall not be considered a conviction for purposes of this chapter, unless such pardon, expungement, or restoration of civil rights expressly provides that the person may not ship, transport, possess, or receive firearms.
Because what constitutes a “conviction” is determined by the law of the jurisdiction where the proceedings were held, federal courts must consider North Carolina law in circumstances where the crime was committed in this state. This often raises complex questions about the interplay of state and federal law, which are beyond the scope of this presentation.
Notably, only one misdemeanor in North Carolina, DWI, carries a maximum possible punishment in excess of two years, therefore potentially resulting in a 922(g)(1) prohibiting under 921(a)(20)(B). 
*** Important Practice Note***
Because 18 U.S.C. §921(a)(20) excludes offenses which have been expunged from the definition of “conviction,” many practitioners think that an expungement automatically restores an individual’s firearms rights. This is simply not the case. 
ATF and the FBI have taken the position that an expungement only restores an individual’s firearms rights if it is a “true expungement.” An expungement qualifies as a true expungement if the statutory expungement procedure deems that the conviction shall be treated as if it didn’t exist for all purposes. Unfortunately, many of the expungement procedures provided for under Chapter 15A contain an exception from the non-disclosure protections of G.S. 15A-153 which allows the State to use prior expunged convictions during a sentencing hearing when the person has been convicted of a subsequent criminal offense. In other words, because North Carolina law allows expunged convictions to be used in future proceedings, this is not a true expungement because the law does not treat the conviction as if it didn’t exist for all purposes. For further discussion of this issue, see Wilburn et al v. Bureau of Alcohol, Tobacco, Firearms, and Explosives et al, United States District Court for the Eastern District of Michigan Case No. 2:  23-cv-13170; (Granting Defendant ATF’s motion to dismiss and finding that Michigan’s set-aside procedure did not restore the Plaintiff’s firearms rights because Michigan  law  expressly provides  that  a  conviction  may  have  various  effects  even  after  it  is  set  aside.) Also see Wyoming ex rel. Crank v. United States, 539 F.3d 1236 (10th Cir. 2008) (Concluding that Congress intended “expunged” to require that a state procedure completely remove the effects of the conviction in question.)
Additionally, expungement under Chapter 15A is a state statutory procedure, and the federal government is not required to remove the arrest and conviction from the individual’s federal record. (As an aside, there is no general federal expungement statute, and federal courts have no inherent authority to expunge records of a federal conviction.) Therefore, if an expungement is performed first, a “Catch-22” can result whereby the federal government still maintains a record of conviction, but a state court judge cannot restore an individual’s firearms rights where there is no record of conviction at the state level. 
The better practice is to pursue a restoration of firearms rights first and then petition for an expungement. Also, oddly, some offenses which do not qualify for expungement will instead qualify for a restoration of firearms rights. For example, a conviction for Felony Identity Theft under G.S. § 14-113.20 is a Class G Felony which does not qualify for expungement under G.S. § 14-145.5 because that statute specifically excludes A through G felonies. An individual with such a conviction would, however, qualify for restoration of the firearms rights (so long as they were not armed at the time of the offense.)
18 U.S.C. §922(g)(2) – Fugitives from Justice

“The term ‘fugitive from justice’ means any person who has fled from any State to avoid prosecution for a crime or to avoid giving testimony in any criminal proceeding.” (18 U.S.C. §921(a)(15)). 
Intent is an important element to proving a violation of this law. Generally, courts have held that “avoidance of prosecution [must have been] a dominant motivation behind a defendant’s interstate travel.” See U.S. v. Collins, 61 F.3d 1379 (9th Cir. 1995). The Fourth Circuit has held that “Any person who, knowing that charges are pending, purposely (1) leaves the jurisdiction of prosecution and (2) refuses to answer those charges by way of appearance before the prosecuting tribunal, is a fugitive from justice.” (U.S. v. Spillane, 913 F.2d 1079 (4th Cir. 1990)). Therefore, at a minimum, the defendant must have known that charges were pending against him in order to find that he is a fugitive. This may be proven through circumstantial evidence developed to show that the defendant acted in conformity with the knowledge that he had charges pending against him.
18 U.S.C. §922(g)(3) – Unlawful User of or Addicted to any Controlled Substance

In order for this prohibitor to apply, an individual must be deemed to be an unlawful user of or addicted to any controlled substance which is defined in Section 102 of the Controlled Substances Act (21 U.S.C. §802).
The Supreme Court analyzed this prohibitor in U.S. v. Heman, 608 U.S. ----146 S.Ct. 1677 (2026). The issue presented was whether criminal prosecution under 18 U.S.C. § 922(g)(3) violates the Second Amendment when applied to an individual based solely on regular, non-intoxicated use of a controlled substance without distinct proof of active impairment or dangerousness. In this case, the FBI executed a search warrant at the Texas home of Ali Danial Hemani as part of a suspected terrorism-related investigation. During the search, agents discovered a Glock 19 9mm pistol in a closet, 60 grams of marijuana, and 4.7 grams of cocaine. Hemani cooperated fully and admitted to regular, recreational marijuana use (approximately every other day). 
Six months later, the federal government dropped any terrorism connections and brought a single-count indictment against Hemani under 18 U.S.C. § 922(g)(3), which makes it a felony for an "unlawful user of or addicted to any controlled substance" to possess a firearm. Crucially, the government did not allege that Hemani was actively intoxicated while possessing the gun, that he used it dangerously, or that he was a drug addict. The prosecution rested entirely on his status as a regular marijuana consumer. Hemani filed a motion to dismiss, claiming the law violated his Second Amendment rights.
In a 9 to 0 opinion, the Court held that enforcing an automatic, status-based firearm ban under § 922(g)(3) against a regular user of a controlled substance, in the absence of simultaneous intoxication or individual proof of dangerousness, is not consistent with the Second Amendment.
The Court did directly address addicts in Hemani. The term “addict” is defined by the Controlled Substances Act as “any individual who habitually uses any narcotic drug so as to endanger the public morals, health, safety, or welfare, or who is so far addicted to the use of narcotic drugs as to have lost the power of self-control with reference to his addiction.” 21 U.S.C § 802 (1). It is unclear what might qualify as habitual use which endangers the public morals, health, safety, or welfare, but a conviction for driving while impaired or public intoxication might demonstrate this element. Loss of self-control with reference to addiction might be demonstrated by inpatient rehabilitation or involuntary commitment, which is also a separate prohibitor. 
18 U.S.C. §922(g)(4) – Adjudicated as a Mental Defective or Committed to a Mental Institution

It is unlawful for any person “who has been adjudicated as a mental defective or who has been committed to a mental institution” to receive or possess a firearm. 18 U.S.C. §922(g)(4). Unfortunately, federal law does not define the terms “adjudicated as a mental defective” or “committed to a mental institution.”
Committed to a Mental Institution
ATF regulations define the term “committed to a mental institution” as “a formal commitment of a person to a mental institution by a court, board, commission, or other lawful authority. The term includes a commitment to a mental institution involuntarily. The term includes a commitment for mental defectiveness or mental illness. It also includes commitments for other reasons, such as for drug use. The term does not include a person in a mental institution for observation or a voluntary admission to a mental institution.” 27 C.F.R. § 478.11. 
However, ATF regulations are not binding on the courts. Generally, statutes should be construed so as to avoid any constitutional problems. Federal Courts have different on what the term “committed to a mental institution” means (largely along political lines). A summary of cases where this issue has been considered follows, along with a brief synopsis of each:
1. U.S. v. Rehlander, 666 F.3d 45, 48 (1st Cir. 2012) – Maine statute providing for temporary hospitalization by ex-parte petition may not be construed to constitute a mental commitment under 922(g)(4). “Although the right established in Heller is a qualified right, … the right to possess arms (among those not properly disqualified) is no longer something that can be withdrawn by government on a permanent and irrevocable basis without due process. Ordinarily, to work a permanent or prolonged loss of a constitutional liberty or property interest, an adjudicatory hearing, including a right to offer and test evidence if facts are in dispute, is required.” Id. at 48.

2. Franklin v. Sessions, 291 F. Supp. 3d 705, 715 (W.D. Pa. 2017) - Plaintiff was determined not to have been adjudicated as a mental defective based on a Pennsylvania law under which he was “submitted to a mental health examination for up to 120 hours based on the opinions of a single county officer with an unspecified position in the county administrator's office, and a single treating physician—without the involvement of any judicial or quasi-judicial decision-maker or any semblance of an adversarial proceeding.” Id. at 714-715. The term “adjudicated” requires “the involvement of a judicial decision-maker, the resolution of a dispute after consideration of argument by the parties involved, and a deliberative proceeding with some form of due process.” Id. at 715.

3. U.S. v. Giardina, 861 F.2d 1334, 1337 (5th Cir. 1988) – Temporary emergency detentions for treatment of mental disorders or difficulties, which do not lead to formal commitments under state law, do not constitute the commitment envisioned by 18 U.S.C.A. § 922. An essential element of that federal offense is either a formal adjudication that a person suffers a mental defect, or a formal commitment, which, in the instance of Louisiana, requires formal action by the state district court. 

4. U.S. v. Hansel, 474 F.2d 1120, 1123 (8th Cir. 1973) - Held that the law did not “prohibit the possession of firearms by persons who had been hospitalized for observation and examination, where they were found not to be mentally ill. The statute makes it clear that a commitment is required.” 

5. U.S. v. Waters, 23 F.3d 29, 35 (2d Cir. 1994) – Held New York's system of involuntary admission was consistent with the requirements of notice and judicial proceedings, and that it permitted “only the involuntary confinement of dangerous individuals who cannot survive in the community.”

6. U.S. v. Midgett, 198 F.3d 143, 146 (4th Cir. 1999) – Defendant’s confinement falls squarely within any reasonable definition of “committed” as used in section 922(g)(4): (1) Midgett was examined by a competent mental health practitioner; (2) he was represented by counsel; (3) factual findings were made by a judge who heard evidence; (4) a conclusion was reached by the judge that Midgett suffered from a mental illness to such a degree that he was in need of inpatient hospital care; (5) a judicial order was issued committing Midgett to a mental institution; and (6) he was actually confined there.

7. U.S. v. Dorsch, 363 F.3d 784, 785–86 (8th Cir. 2004) - State law provided procedural protections for commitment and that the defendant had been subjected to a proper involuntary commitment.  “This determination followed a hearing, during which Dorsch was represented by counsel, was given the opportunity to present evidence and cross-examine witnesses, and during which a physician testified that Dorsch was mentally ill and met the requirements of the statute.” Moreover, he was entitled to appeal his commitment or to seek a writ of habeas corpus.

Adjudicated as a Mental Defective
ATF regulations (27 C.F.R. § 478.11) define “adjudicated as a mental defective” as:

(a) A determination by a court, board, commission, or other lawful authority that a person, as a result of marked subnormal intelligence, or mental illness, incompetency, condition, or disease:

1. Is a danger to himself or to others; or

2. Lacks the mental capacity to contract or manage his own affairs.

(b) The term shall include—

1.  A finding of insanity by a court in a criminal case; and

2.  Those persons found incompetent to stand trial or found not guilty by reason of lack of mental responsibility pursuant to articles 50a and 72b of the Uniform Code of Military Justice, 10 U.S.C.A § 850a, 876b.

Again, ATF regulations are not binding on the courts, and this definition attempts to expand the scope of the language of 922(g)(4) far beyond the ordinary meaning of “mental defective.” In U.S. v. Hansel, the court noted that “we are left to ourselves to determine the meaning of the term ‘mental defective,’ … without any revealing guides as to the intent of Congress. In these circumstances we should follow the familiar rule that criminal statutes are to be strictly construed and give to ‘[mental defective]’ its narrow meaning ….” U.S. v. Hansel, 474 F.2d 1120, 1124 (8th Cir. 1973). In this case, the physician who had examined the defendant when hospitalized testified that “the term mental defective” was “an impairment of intellectual abilities so it would be synonymous with mental retardation.” Id. The court relied on medical and legal sources defining the term as marked subnormal intelligence, lack of intelligence, moronity, imbecility, and idiocy. “ A mental defective, therefore, … is a person who has never possessed a normal degree of intellectual capacity, whereas in an insane person, faculties which were originally normal have been impaired by mental disease.” Id. “If it is the desire of Congress to prohibit persons who have any history of mental illness from possessing guns, it can pass legislation to that effect, but we cannot read into this criminal statute an intent to do so.” Id at 1125.
18 U.S.C. §922(g)(5) – Illegal Aliens 
Since the inception of the Gun Control Act, it has been unlawful for illegal aliens to purchase, receive, or possess a firearm. As a side note, firearms offenses are an inadmissibility/deportability factor under immigration law. This prohibition has been upheld as lawful because illegal aliens are not among “the people” protected by the Second Amendment. 
The Fourth Circuit Court of Appeals has specifically held that “the scope of the Second Amendment does not extend to provide protection to illegal aliens, because illegal aliens are not law-abiding members of the political community and aliens who have entered the United States unlawfully have no more rights under the Second Amendment than do aliens outside of the United States seeking admittance.” U.S. v. Carpio-Leon, 701 F.3d 974, 975 (4th Cir. 2012).
ATF regulations (27 C.F.R. § 478.11) define “alien who is illegally or unlawfully in the United States” as follows:
Aliens who are unlawfully in the United States are not in valid immigrant, nonimmigrant or parole status. The term includes any alien –

(a) Who unlawfully entered the United States without inspection and authorization by an immigration officer and who has not been paroled into the United States under section 212(d)(5) of the Immigration and Nationality Act (INA);

(b) Who is a nonimmigrant and whose authorized period of stay has expired or who has violated the terms of the nonimmigrant category in which he or she was admitted;

(c) Paroled under INA section 212(d)(5) whose authorized period of parole has expired or whose parole status has been terminated; or

(d) Under an order of deportation, exclusion, or removal, or under an order to depart the United States voluntarily, whether or not he or she has left the United States.

18 U.S.C. §922(g)(6) – Dishonorable Discharge
A Dishonorable Discharge (DD) is the most severe, punitive military discharge, handed down only by a general court-martial for serious, felony-level offenses like murder, sexual assault, or desertion. It signifies the ultimate disgrace in military service, resulting in the permanent forfeiture of all VA and military benefits, a ban on firearm ownership, and severe, lifelong civilian employment consequences.
There is not much case law on this provision, likely due to the fact that a Dishonorable Discharge is generally pursuant to some criminal charge, which would be subsumed under 922(g)(1). In U.S. v. Jimenez, the defendant moved to dismiss his indictment under 922(g)(6) arguing that the statute violates the Second Amendment on its face. The Court found that the Defendant was unable to meet the heavy burden for prevailing on a facial constitutional challenge. U.S. v. Jimenez, 895 F.3d 228 (2d Cir. 2018).
18 U.S.C. §922(g)(7) – Renounced Citizenship
This provision was ostensibly enacted to address draft dodgers during the Vietnam War. During the war, thousands of men fled the United States to avoid the draft. President Ford introduced a clemency program in 1974, and President Carter granted a pardon in 1977. Many of these men have renounced their citizenship. There is no provision of law which allows an individual to reclaim their citizenship once they have abandoned it, and therefore, there is no remedy to restore the firearms rights of these individuals. 
18 U.S.C. §922(g)(8) – Restraining Orders
Much ink has been spilled discussing the effect of restraining orders on an  individual’s firearms rights. Generally, 18 U.S.C. §922(g)(8) prohibits the possession of a firearm by a person who is subject to a restraining order. However, some important limitations apply.
First, due process requires the subject of the restraining order must have received actual notice of, and had an opportunity to participate in, the hearing. This raises serious questions about the constitutionality of ex-parte restraining order hearings in North Carolina. Generally, these hearings are held without any notice to the defendant, and with no opportunity for the defendant to be heard. 
Next, the order must restrain the defendant from harassing, stalking, or threatening an intimate partner or child, or engaging in other conduct which would place an intimate partner or child in reasonable fear of bodily injury. 18 U.S.C. §921(a)(32) defines “intimate partner” as “the spouse of the person, a former spouse of the person, an individual who is a parent of a child of the person, and an individual who cohabitates or has cohabited with the person.” N.C.G.S. § 50B-3(a)(9) allows a District Court Judge to order a Defendant to refrain from threatening, abusing, or following the other party, harassing the other party, including by telephone, visiting the home or workplace, or other means, or otherwise interfering with the other party. It appears that a valid 50(b) Order under North Carolina law would constitute a prohibitor under 18 U.S.C. §922(g)(8).
Finally, the order must include a finding that the individual represents a credible threat to the physical safety of such intimate partner or child; or by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner or child that would reasonably be expected to cause bodily injury. Again, the language of N.C.G.S. § 50B-3(a)(9) suggests that a valid 50(b) Order under North Carolina law would constitute a prohibitor under 18 U.S.C. §922(g)(8).
Because restraining orders which have been issued under Chapter 50 are only valid for one year (unless they are renewed), this prohibitor expires at the same time as the underlying order, because 18 U.S.C. §922(g)(8) states that the individual must be “subject to” a court order to be considered a prohibited person. Once the order has expired, the individual is no longer subject to it. 
In United States v. Rahimi (2024), the Supreme Court upheld the ban in 18 U.S.C.A. § 922(g)(8)(C)(i) on possession of a firearm by a person subject to a domestic violence protection order. In the 8-1 decision, Chief Justice John Roberts held:
When a restraining order contains a finding that an individual poses a credible threat to the physical safety of an intimate partner, that individual may—consistent with the Second Amendment—be banned from possessing firearms while the order is in effect. Since the founding, our Nation's firearm laws have included provisions preventing individuals who threaten physical harm to others from misusing firearms. As applied to the facts of this case, Section 922(g)(8) fits comfortably within this tradition.

United States v. Rahimi, 602 U.S. 680, 690, 144 S. Ct. 1889, 1896-1897, 219 L. Ed. 2d 351 (2024). 

	The Court, however, declined to rule on the constitutionality of 18 U.S.C.A. § 922(g)(8)(C)(ii) which applies to an order that  “by its terms explicitly prohibits the use, attempted use, or threatened use of physical force against such intimate partner or child that would reasonably be expected to cause bodily injury ….” Id. at 693.

	18 U.S.C. §922(g)(9) – Misdemeanor Crimes of Domestic Violence
Much like restraining orders, the intersection of gun rights and misdemeanor crimes of domestic violence represents an enormous subset of law which cannot be adequately covered in this seminar. However, there are some fundamental concepts which you should be aware of.
	18 U.S.C. §921(a)(33(A) defines a “misdemeanor crime of domestic violence” as an offense that:
(i) is a misdemeanor under Federal, State, Tribal, or local law; and

(ii) has, as an element, the use or attempted use of physical force, or the threatened use of a deadly weapon, committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, by a person similarly situated to a spouse, parent, or guardian of the victim, or by a person who has a current or recent former dating relationship with the victim.

The reference to a “dating relationship” was not in the original text of the law. This provision was added in 2022, defining that term as “a relationship between individuals who have or have recently had a continuing serious relationship of a romantic or intimate nature.” A dating relationship is determined by the length and nature of the relationship and the frequency and type of interaction between the individuals involved. “A casual acquaintanceship or ordinary fraternization in a business or social context does not constitute a dating relationship ….” 
These amendments relating to persons with a dating relationship “shall not apply to any conviction of a misdemeanor crime of domestic violence entered before the date of enactment of this Act.” A person shall not be considered as having such conviction if it has been expunged or set aside or the person has been pardoned or had civil rights restored, unless firearm rights have expressly not been returned. 
The legal disability of a person with only one conviction for a dating relationship conviction is removed after five years from the judgment of conviction or completion of sentence. The national instant criminal background check system (NICS) is required to be updated to reflect such status.
Frequently, defendants plead guilty without the benefit of counsel, or the right to a trial by jury. Therefore, an offense constitutes a “misdemeanor crime of domestic violence” under 922(g)(8) only if the following apply:
A person shall not be considered to have been convicted of such an offense for purposes of this chapter, unless—

(I) the person was represented by counsel in the case, or knowingly and intelligently waived the right to counsel in the case; and

(II) in the case of a prosecution for an offense described in this paragraph for which a person was entitled to a jury trial in the jurisdiction in which the case was tried, either

(aa) the case was tried by a jury, or

(bb) the person knowingly and intelligently waived the right to have the case tried by a jury, by guilty plea or otherwise.

	To paraphrase, the above definition applies only when the defendant was represented by counsel, and the case was tried by a jury, or the defendant knowingly and intelligently waived his right to counsel and to a jury trial. These rights must have been knowingly and intelligently waived, even when a plea of guilty was entered. The burden is on the Court to inform the defendant of these rights and document his decision to waive them. Abandonment of these rights may not be established by a silent record. 
	There has been much discourse over what constitutes “the use or attempted use of physical force”. In United States v. Vinson, 805 F.3d 120 (4th Cir. 2015) the court ruled that a man with a previous North Carolina domestic violence conviction for assault on a female had not been convicted of a “misdemeanor crime of domestic violence.” The court reasoned (1) that the phrase “use of physical force” in 18 U.S.C. § 921(a)(33) means the intentional use of physical force; (2) that North Carolina allows assault convictions based upon “culpable negligence” rather than intent; so (3) North Carolina assault convictions do not require, “as an element,” the “use of physical force.”
The most common charges in domestic violence situations in North Carolina are simple assault and assault on a female, and under Vinson, neither counts as a “misdemeanor crime of domestic violence.” Note that the Vinson rule is categorical: because North Carolina assault convictions don’t require intent as an element, they aren’t “misdemeanor crime[s] of domestic violence” even when factually, it is clear that a particular defendant intentionally used physical force in the course of committing an assault. 
Consider, however, Voisine v. United States, which involved two defendants who had previous domestic violence assault convictions in Maine. Under Maine law, an assault may be committed by intentionally, knowingly, or recklessly causing injury to another. Each defendant subsequently possessed a firearm and was charged in federal court with violating 18 U.S.C. § 922(g)(9). The Court ruled that reckless assaults may qualify as misdemeanor crimes of domestic violence. First, it stated that the “use” of force is not limited to the intentional use of force:
[T]he word “use” does not demand that the person applying force have the purpose or practical certainty that it will cause harm, as compared with the understanding that it is substantially likely to do so. Or, otherwise said, that word is indifferent as to whether the actor has the mental state of intention, knowledge, or recklessness with respect to the harmful consequences of his volitional conduct.

Voisine v. United States, 579 U.S.686, 693 (2016).

Second, it stated that ruling otherwise would undermine Congress’s intent to prohibit “domestic abusers convicted of garden-variety assault or battery misdemeanors—just like those convicted of felonies—from owning guns” Id at 687.
“Then, as now, a significant majority of jurisdictions—34 States plus the District of Columbia—defined such misdemeanor offenses to include the reckless infliction of bodily harm. . . . So in linking § 922(g)(9) to those laws, Congress must have known it was sweeping in some persons who had engaged in reckless conduct. . . . [Defendants’] reading [would render] § 922(g)(9) broadly inoperative in the 35 jurisdictions with assault laws extending to recklessness.” Id at 687.
Although the Court surely was aware of Vinson, the majority opinion does not cite it and never uses the word “negligence” at any point. It addresses recklessness only in an apparently conscious avoidance of the negligence issue. Therefore, Voisine probably does not overrule Vinson.
However, there is language in Voisine that could be used in the future to prompt the Fourth Circuit to reconsider Vinson. At times the majority opinion seems to suggest that “use” rules out only “merely accidental” conduct or conduct that is “involuntary.” If that’s the line, then criminal negligence may surpass it. Indeed, the distinction between criminal negligence and recklessness is quite fine. See, e.g., State v. Hefler, 310 N.C. 135 (1984) (“Culpable negligence under the criminal law is such recklessness or carelessness, resulting in injury or death, as imports a thoughtless disregard of consequences or a heedless indifference to the safety and rights of others.”).
In any event, in 2023, the North Carolina Legislature enacted a new crime, “Misdemeanor Crime of Domestic Violence” (N.C.G.S. 14-32.5), ostensibly to address the issues created under Vinson and Voisine. Under this new law, a person is guilty of a Class A1 misdemeanor if that person uses or attempts to use physical force, or threatens the use of a deadly weapon, against another person. The person who commits the offense must have one of the following relationships with the victim:
· A current or former spouse, parent, or guardian of the victim.

· A person with whom the victim shares a child in common.

· A person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian.

· A person similarly situated to a spouse, parent, or guardian of the victim.

· A person who has a current or recent former dating relationship with the victim.

With the Vinson court’s ruling still intact, this new criminal offense was written to closely track the language of the federal statute and has probably remedied the loophole created by that case. 
18 U.S.C. §922(n) Persons Under Indictment
Section 922(n) makes it unlawful for an individual who is under indictment for a felony to willfully transport a firearm in interstate commerce or to willfully receive a firearm which has been transported in commerce. 
The Fifth Circuit recently considered this regulation in United States v. Quiroz, 125 F.4th 713 (5th Cir. 2025). Applying the history and tradition test from Bruen, the Court observed that at the founding, American legislatures provided for the pretrial detention of indicted defendants out of concern for public safety, and that one reason for denying bail in the early republic was to preserve “the safety of the people” from offenders awaiting trial. Therefore, the Court reasoned, if an individual could be denied firearm possession while in pretrial detention, it is less burdensome that only receipt of a firearm, and not possession, is denied when the individual is not detained. This restriction is, of course, limited to the period between when an indictment is issued and trial. 
Prohibited Persons – North Carolina
	North Carolina does not have many state-specific prohibitors. Instead, our legislature seems to rely mostly on the federal categories of prohibited persons. There are, however, some North Carolina distinctions.
§ 14-415.1. Possession of firearms, etc., by felon prohibited.
	It is unlawful for any person who has been convicted of a felony to purchase, own, possess, or have in the person's custody, care, or control any firearm or any weapon of mass death and destruction as defined in G.S. 14-288.8(c). Violation of this offense is a Class G felony. Prior convictions from other jurisdictions which are substantially similar to an offense which is classified as a felony under North Carolina law, and which are punishable by imprisonment for a term exceeding one year, also cause disentitlement under this law. 
The term “conviction” is defined as a final judgment in any case in which felony punishment, or imprisonment for a term exceeding one year, as the case may be, is authorized, without regard to the plea entered or to the sentence imposed. A judgment of a conviction of the defendant or a plea of guilty by the defendant to such an offense certified to a superior court of this State from the custodian of records of any state or federal court shall be prima facie evidence of the facts so certified.
This section does not apply to a person who, pursuant to the law of the jurisdiction in which the conviction occurred, has been pardoned or has had his or her firearms rights restored if such restoration of rights could also be granted under North Carolina law.
This section does not apply and there is no disentitlement under this section if the felony conviction is a violation under the laws of North Carolina, another state, or the United States that pertains to antitrust violations, unfair trade practices, or restraints of trade.
This law was challenged under the Second Amendment in State v. Ducker, 917 S.E.2d 266 (2025) (cert denied) and the North Carolina Court of Appeal found that it does not violate the Second Amendment right to bear arms as applied to a defendant who was convicted, upon guilty plea, to attempted fleeing to elude arrest with aggravating factors. The Court found that the Second Amendment right to bears arms was a right afforded to “law-abiding citizens,” and convicted felons were not law-abiding citizens, such that the statute regulated conduct outside of Second Amendment's protections. 
Additionally, in State v. Nanes, 912 S.E.2d 202 (2025), the North Carolina Court of Appeals found that this law is facially constitutional under Second Amendment because it regulates conduct that the Second Amendment's plain text covered as it revokes an individual's right to keep and bear arms following a felony conviction, and that the statute is sufficiently analogous to historical laws to show that prohibiting convicted felons from possessing firearms is within the nation's history and tradition of firearm regulation. 
§ 14-269.8. Purchase or possession of firearms by person subject to domestic violence order prohibited.
It is unlawful for any person to possess, purchase, or receive or attempt to possess, purchase, or receive a firearm, as defined in G.S. 14-409.39(2), machine gun, ammunition, or permits to purchase or carry concealed firearms if ordered by the court for so long as that protective order or any successive protective order entered against that person pursuant to Chapter 50B of the General Statutes is in effect. Violation of this section is a Class H felony. 
Though no post-Bruen decisions have been issued regarding this statute, it is likely that the U.S. Supreme Court’s holding in Rahimi would require our state courts to uphold this law. 
§ 14-415.3. Possession of a firearm or weapon of mass destruction by persons acquitted of certain crimes by reason of insanity or persons determined to be incapable to proceed prohibited.

It is unlawful for an individual to purchase, own, possess, or have in the person's custody, care, or control, any firearm or any weapon of mass death and destruction as defined by G.S. 14-288.8(c) if the individual has been acquitted by reason of insanity, or has been determined to lack capacity to proceed as provided in G.S. 15A-1002, for any crime set out in G.S. 14-415.1(b) (felony) or any violation of G.S. 14-33(b)(1)(repealed), 14-33(b)(8)(repealed), or 14-34 (assault by pointing a gun). Violation of this section is a Class H felony. The provisions of this section shall not apply to a person whose rights have been restored pursuant to G.S. 14-409.42.
§ 15A-1343. Conditions of probation
	As a regular condition of probation, a defendant must “possess no firearm, firearm ammunition, explosive device, or other deadly weapon listed in G.S. 14-269 without the written permission of the court.” G.S. § 15A-1343(b)(5).
	This condition of probation was challenged in State v. Parker, 286 S.E.2d 366 (1982). The defendant was convicted of injury to personal property for sawing down a light pole. The defendant challenged his firearms prohibition on the grounds that this offense did not involve firearms. The court found that this condition was not a creation of the trial court, but one of the “appropriate conditions” of probation specifically authorized by the legislature, and therefore the firearms prohibition was binding on the defendant. This case was decided prior to Bruen, and it is unclear if this statutory condition of probation satisfies the history and tradition test, especially in non-violent misdemeanor cases. 
	Under § 15A-1341(b), the court may place a person on supervised or unsupervised probation. A person on unsupervised probation is subject to all incidents of probation except supervision by or assignment to a probation officer. This seems to indicate that an individual with no prior criminal history who has been convicted of a Class 2 Misdemeanor (a “C” block) who is sentenced to community punishment (as required under G.S. 15A-1340.11(2)) is subject to a firearms prohibition for the duration of their probation (whether supervised or unsupervised). 
§ 15A-1368.4. Conditions of post-release supervision
	Appropriate controlling conditions, violation of which may result in revocation of post-release supervision includes "possess no firearm, firearm ammunition, explosive device, or other deadly weapon listed in G.S. 14-269 unless granted written permission by the Commission.” G.S. § 15A-1368.4(e)(4). 
	This prohibition is constitutional because it is not possible to be subject to post-release supervision absent a felony conviction, which constitutes a separate prohibitor. 
Concealed Carry
The United States Supreme Court said in Bruen that the Second and Fourteenth Amendments protect an individual’s right to carry a handgun for self-defense outside the home, yet there has not yet been any specific guidance from the court on the issue of concealed carry. Furthermore, in Heller, the court noted that “At the time of the founding, as now, to ‘bear’ meant to ‘carry.’ … When used with ‘arms,’ however, the term has a meaning that refers to carrying for a particular purpose—confrontation.” D.C. v. Heller, 554 U.S. 570, 584, (2008). However, the court went on, in dicta, to state that:
From Blackstone through the 19th-century cases, commentators and courts routinely explained that the right was not a right to keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose…. . For example, the majority of the 19th-century courts to consider the question held that prohibitions on carrying concealed weapons were lawful under the Second Amendment or state analogues.

Id. at 626.
	Until such time as SCOTUS decides to expound further, it remains unclear whether or not concealed carry is an essential component of the right to keep and bear arms, or simply a privilege which can be regulated by the states. To that end, it is important to note that North Carolina’s constitution specifically permits the legislature to regulate concealed carry:
A well regulated militia being necessary to the security of a free State, the right of the people to keep and bear arms shall not be infringed; and, as standing armies in time of peace are dangerous to liberty, they shall not be maintained, and the military shall be kept under strict subordination to, and governed by, the civil power. Nothing herein shall justify the practice of carrying concealed weapons, or prevent the General Assembly from enacting penal statutes against that practice.

G.S. Art. I, § 30.
	The North Carolina Constitution was originally adopted in 1776 (one year after the Mecklenburg Declaration of Independence in 1775) and framed in accordance with Reconstruction Acts in 1868 after North Carolina was readmitted to the Union. It was not until 1971 that the North Carolina Constitution was amended to include language regulating concealed carry. It remains to be seen if Article I, Section 30 satisfies Bruen’s history and tradition test. 
	Recently, there has been a push to enact so-called “constitutional carry” in North Carolina. Proponents argue that concealed carry is an essential component of the right to keep and bear arms, and that any regulations which prohibit it infringe on the Second Amendment right. Senate Bill 50, “Freedom to Carry NC,” was filed in February 2025, and would allow permitless concealed carry for all individuals 18 and older. After passing both chambers, the bill was vetoed by Governor Stein. An override vote was attempted on July 29, 2025, but it ultimately failed. The bill remains on the calendar for the 2025-2026 session. Until such time as the Governor’s veto is overridden, individuals who wish to carry concealed in North Carolina require a permit to do so.
	Concealed carry in North Carolina is regulated under G.S. 14-269 and prohibits an individual from carrying a concealed weapon outside of their own home unless they have a concealed carry permit (CCP). The purpose of the statute governing the offense of carrying a concealed weapon is to reduce the likelihood that a concealed weapon may be resorted to in a fit of anger. State v. Hill, 227 N.C.App. 371 (2013). The essential elements of carrying a concealed weapon are: (1) the accused must be off his own premises; (2) he must carry a deadly weapon; and (3) the weapon must be concealed about his person. Hill at 371. In order to prove that a defendant carried a concealed weapon, the State must prove that the weapon is concealed not necessarily on the person of the accused, but in such position as gives him ready access to it. State v. Best, 214 N.C.App. 39 (2011). Evidence of ownership or use is irrelevant to the charge of carrying a concealed weapon. State v. Mbacke, 209 N.C.App. 35 (2011). In order to convict an individual of carrying a concealed weapon, there must be evidence that the weapon was within the reach and control of the person charged. State v. Soles, 191 N.C.App. 241 (2008). While a weapon carried by a defendant must be concealed in order to support a conviction for carrying a concealed weapon, the weapon need not necessarily be concealed on the person of the accused, but in such position as gives him ready access to it, that is, concealed near, in close proximity to him, and within his convenient control and easy reach, so that he could promptly use it, if prompted to do so by any violent motive. State v. Hill, 227 N.C.App. 371 (2013). But, see State v. Gainey, 273 N.C. 620 (1968) (A rifle under back seat of automobile was not “concealed about” defendant who was driving automobile within meaning of concealed weapons statute.)
	North Carolina is a “shall issue” state, which means that the Sheriff must issue a permit to an applicant so long as they are not disqualified. The list of disqualifiers is codified in G.S. 14-415.12(b), and closely tracks the categories of prohibited persons under 18 U.S.C. §922(g) with some notable exceptions:
· G.S. 14-415.12(b)(1) prohibits the issuance of a CCP if the individual is prohibited from owning a firearm under state or federal law. This is a catch all provision.

· G.S. 14-415.12(b)(2) prohibits the issuance of a permit to an individual who is under indictment, or against whom a finding of probable cause exists for a felony. In any event, a prohibition on the possession of firearms is generally a condition of pre-trial release.

· G.S. 14-415.12(b)(3) prohibits the issuance of a permit to an individual who has been adjudicated guilty in any court of a felony, unless: (i) the felony is an offense that pertains to antitrust violations, unfair trade practices, or restraints of trade, or (ii) the person's firearms rights have been restored pursuant to G.S. 14-415.4. This is equivalent to 18 U.S.C. 922(g)(1).

· G.S. 14-415.12(b)(4) prohibits the issuance of a permit to an individual who is a fugitive from justice. This is equivalent to the prohibition under 18 U.S.C. 922(g)(2).

· G.S. 14-415.12(b)(5) prohibits the issuance of a permit to an individual who is an unlawful user of, or addicted to marijuana, alcohol, or any depressant, stimulant, or narcotic drug, or any other controlled substance as defined in 21 U.S.C. § 802. This language is similar to that of 18 U. S.C. 922(g)(3), except that, federal law does not prohibit alcoholics from possessing firearms. 

· G.S. 14-415.12(b)(6) prohibits the issuance of a permit to an individual who is currently or has been previously adjudicated by a court or administratively determined by a governmental agency whose decisions are subject to judicial review to be, lacking mental capacity or mentally ill. Receipt of previous consultative services or outpatient treatment alone shall not disqualify an applicant. This language closely tracks the language of 18 U.S.C. 922(g)(4).

· G.S. 14-415.12(b)(7) prohibits the issuance of a permit to an individual who is  or has been discharged from the Armed Forces of the United States under conditions other than honorable. This provision is similar to 18 U.S.C. 922(g)(7), but casts a wider net, which includes not only dishonorable discharge (DD), but also Under Other Than Honorable Conditions (OTH), Bad Conduct Discharge (BCD, and other administrative discharges. It is possible to petition the government to change an individual’s discharge status. 

· G.S. 14-415.12(b)(8) prohibits the issuance of a permit to an individual who is or has been adjudicated guilty of or received a prayer for judgment continued or suspended sentence for one or more crimes of violence constituting a misdemeanor, including but not limited to:

· A violation of a misdemeanor under Article 8 of Chapter 14 of the General Statutes except for a violation of G.S. 14-33(a) (simple assault);

· 14-226.1 – Obstructing Justice;

· 4-258.1 – This is a typo in the statute. It is likely a reference to 14-258.1 - Furnishing poison, controlled substances, deadly weapons, cartridges, ammunition or alcoholic beverages to inmates of charitable, mental or penal institutions or local confinement facilities; furnishing tobacco products including vapor products; or furnishing mobile phones to inmates or delinquent juveniles;

· 14-269.2 - Weapons on campus or other educational property;

· 14-269.3 - Carrying weapons into assemblies and establishments where alcoholic beverages are sold and consumed;

· 14-269.4 - Weapons on certain State property and in courthouses;

· 14-269.6 - Possession and sale of spring-loaded projectile knives prohibited;

· 14-277 - Impersonation of a law-enforcement or other public officer;

· 14-277.1 - Communicating threats;

· 14-277.2 - Weapons at parades, etc., prohibited;

· 14-283 - Exploding dynamite cartridges and bombs (except for a violation involving fireworks exempted under G.S. 14-414);

· 14-288.2 - Riot; inciting to riot;

· 14-288.4(a)(1) - Disorderly conduct;

· 14-288.6 - Looting; trespass during emergency;

· 14-288.9 - Assault upon emergency personnel;

· Former 14-288.12 - Powers of municipalities to enact ordinances to deal with states of emergency;

· Former 14-288.13 - Powers of counties to enact ordinances to deal with states of emergency;

· Former 14-288.14 Power of chairman of board of county commissioners to extend emergency restrictions imposed in municipality;

· 14-415.21 - Violations of concealed carry laws;

· 14-415.26(d) – Willful or intentional misrepresentation on application for certification of qualified retired law enforcement officers;

· ***IMPORTANT NOTE*** The offenses listed above only disqualify an applicant for three years.

· G.S. 14-415.12(b)(8a) prohibits the issuance of a permit to an individual who is or has been adjudicated guilty of or received a prayer for judgment continued or suspended sentence for one or more crimes of violence constituting a misdemeanor under:

· 14-32.5 - Misdemeanor crime of domestic violence;

· 14-33(c)(1) - Assault with a deadly weapon;

· 14-33(c)(2) - Assault on a female;

· 14-33(c)(3) - Assault on a child under 12;

· 14-33(d) - Assault inflicting serious injury;

· 14-277.3A - Stalking;

· 14-318.2 - Misdemeanor child abuse;

· 14-134.3 - Domestic criminal trespass;

· 50B-4.1 - Violation of valid protective order;

· Former G.S. 14-277.3 – Stalking;

· ***IMPORTANT NOTE*** The offenses listed above disqualify an applicant for life!

· G.S. 14-415.12(b)(8b) prohibits the issuance of a permit to an individual who is prohibited from possessing a firearm pursuant to 18 U.S.C. § 922(g) as a result of a conviction of a misdemeanor crime of domestic violence.

· G.S. 14-415.12(b)(8c) prohibits the issuance of a permit to an individual who has been adjudicated guilty of or received a prayer for judgment continued or suspended sentence for one or more crimes involving an assault or a threat to assault a law enforcement officer, probation or parole officer, person employed at a State or local detention facility, firefighter, emergency medical technician, medical responder, or emergency department personnel.

· G.S. 14-415.12(b)(9) prohibits the issuance of a permit to an individual who has had entry of a prayer for judgment continued for a criminal offense which would disqualify the person from obtaining a concealed handgun permit.

· G.S. 14-415.12(b)(10) prohibits the issuance of a permit to an individual who is free on bond or personal recognizance pending trial, appeal, or sentencing for a crime which would disqualify him from obtaining a concealed handgun permit.

· G.S. 14-415.12(b)(11) prohibits the issuance of a permit to an individual who has been convicted of an impaired driving offense under G.S. 20-138.1, 20-138.2, or 20-138.3. ***IMPORTANT NOTE*** The offenses listed above only disqualify an applicant for three years.
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