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Organizational Meeting
Officers
Roles of the board, individual
members and administrators.
How do Boards exercise
these statutory powers and
duties?
What do Boards do?







Board Action vs. the
Individual Board Member
Access to Information
Conflicts of interest
Public records
Liability and risk
management.

This presentation is a product of the Wisconsin Association of School Boards, Inc. This
presentation is intended to provide authoritative general information, with commentary, as a service
to WASB members. The materials and information provided in this presentation should not be relied
upon as legal advice. If needed, legal advice regarding any topic, issue, situation or incident should
be obtained from the school district's legal counsel. © 2019
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When is it?
◦ Held on or within 30 days of the 4th
Monday in April.



What does it do?
◦ Primary Task: Election of Officers
◦ May involve Administration/Filing of
the oath of office (always have this
done on or before the 4th Monday in
April)
◦ May involve other annual tasks
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Administration of oath
◦ On or prior to the fourth Monday in April, a school
board member shall take and file the official oath.
◦ The school district clerk has authority to administer the
oath of office.
◦ A notary public or other person with the authority to
administer the oath may also administer the oath to
members.
◦ The forms of the oath are set out in Wis. Stats. 19.01.
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Taking Office
School board members take office, provided they have
taken and filed the official oath, on the fourth Monday in
April. Sections 120.06(4) and 120.42(2).

5



Board policy or practice might direct that a number of tasks will occur annually in
conjunction with the Board’s organizational meeting. EXAMPLES:
◦ Determine/affirm the procedures that will be used to elect officers
◦ Determine/affirm dates of the Board’s regular monthly meetings
◦ Determine/affirm the Board’s committee structure
◦ Appoint committee members
◦ Appoint the Board’s representative for determining the composition of the CESA
board of control
◦ Appoint the Board’s representative(s) to any intergovernmental “joint
committees”
◦ Appoint the Board’s WASB delegate
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120.05 School board
officials. (1) (b) In the case
of a 3−member school board,
the school district president,
treasurer and clerk shall
constitute the school board.
At the first election of a
3−member school board, the
clerk shall be elected for a
one−year term, the treasurer
for a 2−year term and the
president for a 3−year term.
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If the board of a common or union high school
district has more than three members, it shall
annually elect the following:
◦ President
◦ Vice president
◦ Treasurer
◦ Clerk
(WIS. STAT. § 120.05(1)(c))



The election of officers shall occur on or within 30
days after the 4th Monday in April. (WIS. STAT. §
120.05(1)(c))
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The school board of a unified school district
shall elect a school district president, vice
president, clerk, and treasurer from among its
members, and a school board secretary who
need not be a member of the school board.
Section 120.43(1)



The election shall occur annually, on or within
30 days of the 4th Monday in April. Section
120.43(1)
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Where the number of votes cast constitutes a
quorum, a majority of those votes is sufficient to
elect an officer.



Election of officers may be by secret ballot:
Section 19.88 Ballots, votes and records. (1) Unless
otherwise specifically provided by statute, no secret ballot
may be utilized to determine any election or other decision
of a governmental body except the election of the
officers of such body in any meeting.
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Most boards elect a President first.



Have a process in place that permits nominations to be made
and accepted, and that accounts for the possibility that multiple
rounds of nominations and voting may be needed.



When there are three or more nominees for an office, a board
does not have to automatically “drop the nominee with the
fewest votes” from all subsequent rounds of voting.



Board members who are absent may be elected to an office,
but cannot cast a vote via proxy.



If possible, confirm that the individual who is elected accepts
the office before going on to the next office.
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Officers serve at the pleasure of the board.



A school board could choose to elect different
officers after the reorganization meeting,
provided open meetings law requirements are
met.



WASB Legal Comment May 1980
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The Wisconsin Attorney General has opined that
when a school board annually "elects" its
officers, in reality the school board members are
exercising their power of appointment, thereby
making the lesser standards for removal of
appointive, as opposed to elective, officers
applicable.



WASB Legal Comment May 1980



Accordingly, a non-city school board officer who is elected by
the school board to serve a one-year term apparently can be
removed at pleasure during the term thereof by a majority vote
of all the members of the school board.



School boards should always undertake to exercise
reasonable discretion when carrying out this apparent authority
to summarily remove a board officer. However, a hearing into
the reasons for the removal of the board member would not
ordinarily have to be conducted by the board. Op. Atty. Gen.
(July 10, 1979). Section 17.13 (I).



WASB Legal Comment May 1980
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Board officer vacancies can occur if the officer
resigns from the board or from the specific office.



When an officer has also resigned from the board,
the vacancy in the officer role:
◦ is filled separately from the vacancy on the board (except
on 3-member boards);
◦ can be (and often is) filled sooner than the board seat.



The meeting notice/agenda should assume that
filling the known board officer vacancy could trigger
other officer vacancies (e.g., the current treasurer
becomes the president).
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 Wisconsin

statutes outline the basic duties of
school board officers. See, e.g., WIS. STAT. §
120.15 - 120.17 (e.g., “School district president;
duties”). NOTE: Many other statutes come into
play other than just the ones cited above.

 Board

policy can assign additional
responsibilities and provide additional guidance
to the board’s officers, but policy cannot conflict
with the statutes (i.e., district policy cannot be
used to “opt out” of mandatory legal duties).
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 Acts

as chairperson of school board meetings.
 WIS. STAT. § 120.15(5)

 Board

policies may affect the powers and role of
the Board President in connection with serving
as the chair of school board meetings (e.g.,
policies which adopt Robert’s Rules of Order™,
create public comment periods, or create
procedures for determining meeting agendas).

17

 One

statutory duty related to acting as the
chairperson of school board meetings is
the duty to see that minutes of the
meetings are properly recorded, approved
and signed. WIS. STAT. § 120.15(5)

18

9



Notice of Meetings: The Wisconsin Open Meetings Law,
in section 19.84(1)(b), expressly assigns the chief
presiding officer (or his/her designee) of each
governmental body the duty of issuing appropriate notice
of all meetings of the body to the public and to the media.
◦ For committees, board policy can identify the presiding
officer of the committee and identify a designee who will be
responsible for “posting” the committee’s meeting notices.
◦ Notwithstanding that the presiding officer (or a designee) has
legal responsibility for issuing appropriate notice of a
meeting, all members of the governmental body have
individual responsibility for complying with the Open
Meetings Law. Accordingly, all members of a governmental
body should carefully review the meeting notice that was
issued.
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Convening in Closed Session. Section 19.85(1)
of the Open Meetings Law requires the presiding
officer of any governmental body, in connection
with the making of a motion to convene in closed
session, to announce to those present at the
meeting the nature of the business to be
considered in the closed session and the statutory
exemption(s) claimed as authority for the closed
session. Such announcement shall become part of
the record of the meeting.
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In a unified school district, the school board
shall meet at least once each month and at
other times upon the call of the school
district president or upon the filing of a request
with the school district clerk signed by a majority
of the school board members.
 WIS. STAT. § 120.43(2)



In common and union high school school
districts, the process for calling a “special
meeting” starts with any board member filing a
request for a special meeting with the clerk, or
with the president in the clerk’s absence.
 WIS. STAT. § 120.11(2)
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Defends on behalf of the school district all actions brought
against the school district. WIS. STAT. § 120.15(2).



Prosecutes, when authorized by an annual meeting or the
school board, actions brought by the school district. WIS.
STAT. § 120.15(3).



Prosecutes an action for the recovery of any forfeiture
incurred under chapters 115 to 121 in which the school
district is interested. WIS. STAT. § 120.15(4).
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 All

disbursements must be signed by the
treasurer and clerk, and countersigned by the
president. If the board so desires, it may
authorize the use of facsimile signatures in
accordance with section 66.0607(3) of the
Wisconsin statutes. WIS. STAT. § 120.16(2).
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Section 66.1105(4m) of the state statutes provides that
the board president shall serve as the representative of
the school district, as a taxing jurisdiction, to the joint
review board for a municipal tax incremental district
(TID).



However, the board president may instead appoint a
designee to represent the school district on the joint
review board. If the school board president appoints a
designee, the president shall give preference to the
school district’s finance director or another person with
knowledge of local government finances.
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License Revocation Reporting for the District
Administrator:
◦ The board president also has a specific duty under
section 115.31(1)(a) of the state statutes to report
when:
(1) the district administrator is dismissed or his/her
contract is nonrenewed by the district based in part on
evidence that the district administrator engaged in
immoral conduct, or
(2) the district administrator resigns and the board
president has a reasonable suspicion that the
resignation relates to the district administrator having
engaged in immoral conduct.
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Votes on matters that come before the board.
◦ Although the president and all other board
members generally have the legal right to
abstain from voting on a motion or resolution,
board members arguably have an ethical duty,
as elected officials, to provide their “active
service.”
◦ This would include voting on most matters
where the board member does not have a
conflict of interest.

26
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Board Policy Could Call Upon the President to:
 Help prepare meeting agendas. (This duty often is undertaken
in conjunction with the District Administrator.)
 Initiate long-term planning initiatives.
 Appoint members to various committees.
 Act as a media spokesperson for the board/district.
 Preside at ceremonial functions (such as the graduation
ceremony).
 In a common or union high school district, call the annual
meeting of electors to order.
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Relating to the annual evaluation of the district
administrator, the Board President may be
directed to receive individual evaluation forms
from other board members.



Policy may assign the Board President a role in
acting as an official legal custodian of the public
records of the District.

28
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Policy may assign the President the duty to
direct the “public comment” portion of board
meetings, if any.
◦ Recognizes the speakers.
◦ May briefly respond to questions posed by
speakers (or refer questions to others).
◦ Grant authority to terminate the remarks of any
individual who does not adhere to the rules
established in board policy.
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In the absence of the president, acts as
chairperson of school board meetings. WIS. STAT.
§ 120.15(5)
In the absence or disability of the president,
discharges all the president’s other duties until
the disability or absence no longer exists. WIS.
STAT. § 120.05(3)
The above statutes do not mean that the vice
president necessarily fills a vacancy in the
presidency.

30
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Votes on matters that come before the board.



Performs other responsibilities as the board
directs.
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Files a verified annual school district report with
the Department of Public Instruction no later
than September 1. (Additional duties are
specified in connection with the annual report.)
§120.18(1) and §121.05(1); see also
§121.14(2)(b) and §121.58(4) regarding summer
school reports/aid



Annually by September 15, files a financial audit
statement with the state superintendent. WIS.
STAT. §120.14
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Publish elections notices (including those related to referendums)



Serves as the filing officer for candidates, committees, and groups
involved in school-related elections



Certifies candidates (ballot eligibility)



Manages campaign finance reporting



Performs board of canvassers functions



Issues “Certificates of Election”

See generally the WASB Elections Schedule (published annually)
Relevant statutes include 120.06; 120.17(10) and chs. 5 through 11
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Oath of Office: May administer the oath of office to
school board members. See WIS. STAT. § 120.17(10).
◦ Please note that others (e.g., judges, notaries
public) also have authority to administer the oath.
WIS. STAT. § 887.01(1)-(2).
Reports the name and post-office address of each
officer of the school district, within 10 days after the
election or appointment of the officer, to the clerk and
treasurer of each municipality having territory within
the school district. WIS. STAT. § 120.17(1).
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Record the minutes of school board meetings.
 WIS. STAT. § 120.11(1).
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In common and union high school districts, a special
school board meeting shall be held upon the written
request of any school board member. The request shall be
filed with the school district clerk (or, in the clerk's
absence, the school district president) who shall notify in
writing each school board member of the time and place of
the special school board meeting at least 24 hours before
the meeting. (A special school board meeting may be held
without providing such prior notice to the individual board
members if all school board members are present and
consent, or if every school board member consents in
writing even though he or she does not attend.) WIS. STAT.
§ 120.11(2).

36
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In unified school districts, the school board shall meet at
least once each month and at other times:
 upon the call of the school district president, or
 upon the filing of a request with the school district
clerk signed by a majority of the school board members
 WIS. STAT. § 120.43(2).
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In common and union high school districts, the
clerk records the proceedings of the annual meeting
(and any special meetings) of the school district
electors. WIS. STAT. § 120.17(2); see also § 120.11(3).



The statutes that govern annual and special school
district meetings provide that the clerk is to publish
legal notice of the meetings, receive petitions for and
call special district meetings, and receive and process
petitions for consideration of special subjects. WIS.
STAT. § 120.08 and § 120.09
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Enters minutes, orders, resolutions, and other proceedings
in the board’s record book. WIS. STAT. § 120.17(3).



Enters in the record book copies of the clerk's reports to
the municipal clerks and the certificate of the proceedings
of a meeting returned by a temporary school district clerk.
WIS. STAT. § 120.17(4).
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Although the responsibility is often delegated to someone in
the District office, various statutes provide that the clerk is to
publish certain legal notices. Examples include:
 Legal notice of a borrowing resolution adopted by the
Board (§67.12(12)(e)2. )

40
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Although the responsibility is often delegated to someone in the
District office, statutes provide that the clerk is to issue various
formal notices and other documents. For example:


Notification to the school board of a school board vacancy (§17.17)



Issuing notices related to school district reorganization (Ch. 117)



Filing of referendum questions with municipal clerks (§8.37)



Certifying referendum results to DPI (e.g., §121.91(3)(a))



Furnish copies of individual teacher contracts to teachers (§120.17(7))



Mail copies of expulsion orders to the pupil and his/her parents
(§120.13(1)(c))



Provide copies of pupil progress records to a court (§118.125(2)(c)1.)
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Although the responsibility is often delegated to someone in the
District office, statutes provide that various petitions shall be filed
with the school district clerk. For example:
 Petitions to change the number, apportionment or election of
school board members (§120.02)
 Petitions seeking a referendum on school district borrowing
(§67.12(12)(e)2.)
 Petitions seeking reorganization of a school district, including
detachment of territory from the school district (Ch. 117; see
also §117.05(8))
 Petitions to establish a charter school (§118.40)
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Although the responsibility is often delegated to someone in the
District office, statutes provide that various notices with legal
significance shall be filed with the school district clerk. For example:
 Receipt of the certified report of the value of property in the
school district. (§121.06)
 Receipt of notification of state aid being withheld (§121.15(2)(c))
 Notices of claim under §893.80 (the board president may also be
served)
Note: A clerk may have a “notice of claim” and/or other formal court
documents related to litigation served upon him/her personally
(sometimes at his/her residence).
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Notifies the postmaster of the following:
◦ Name of any new school and the names of
persons to whom the mail for the school may
be delivered.
◦ Dates of school vacations and the disposition
of the mail during those periods. WIS. STAT. §
120.17(9).

44
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Receives payment vouchers filed with the
district. WIS. STAT. § 120.16(2).



Draws orders on the school district treasurer as
directed as directed by an annual or special
district meeting or by the school board and
records all orders drawn on the school district
treasurer. WIS. STAT. § 120.17(5).



Signs checks and other disbursements from the
school district’s accounts.
◦ Disbursements: All disbursements must be
signed by the treasurer and clerk, and
countersigned by the president (unless the
Board has directed another board member to
countersign).
◦ Facsimile Signatures: The Board may
authorize the use of facsimile signatures. WIS.
STAT. § 120.16(2) and WIS. STAT. § 66.0607
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Certification of the tax levy. Annually on or before
November 10, delivers to the clerk of each municipality
having territory within the school district a certified
statement showing that proportion of the amount of
taxes voted and not before reported, and that proportion
of the amount of tax to be collected in such year, if any,
for the annual payment of any loan to be assessed on
that part of the school district territory lying within the
municipality. Such proportion shall be determined from
the full values certified to the school district clerk under
s. 121.06 (2). WIS. STAT. § 120.17(8)(a). See also
§120.12(3)
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Notifies the supervisor of equalization if the
equalized valuation of that part of a
municipality lying within a school district is
reduced due to the removal of property from the
tax roll because the imposition of the property
tax on that property is found unconstitutional.
WIS. STAT. § 120.17(8)(bm).
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Prepares a statement based on the equalized
valuation of the affected school districts if there
is an order of school district reorganization
under chapter 117. WIS. STAT. § 120.17(8)(c).



Votes on matters that come before the board.

49
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Performs other responsibilities as the board
directs.



EXAMPLE: Provide new board member(s) with
copies of policies, procedures, handbooks,
and/or other materials.
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Applies for, receives, and sues for all money
appropriated to or collected for the school
district and disburses the same in accordance
with section 66.0607 and section 120.16(2) of
the Wisconsin statutes.

“Disbursements from the school district treasury shall be made by the school district
treasurer upon the written order of the school district clerk after proper vouchers have
been filed with the school district clerk. Such disbursements shall be by order check,
share draft or other draft and no order check, share draft or other draft is valid nor may it
be released to the payee unless signed by the school district clerk and school district
treasurer and countersigned by the school district president.”

52
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Enters in the treasurer’s account books all
money received and disbursed by the treasurer,
specifying the source from which it was
received, the person to whom it was paid, and
the object for which it was paid. WIS. STAT. §
120.16(3).
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Immediately upon receipt, deposits the funds of
the school district in the name of the school
district in a public depository account designated
by the school board under section 120.12(7).
WIS. STAT. § 120.16(5).



Ensures district monies are maintained in
segregated funds to the extent required by law
or by the DPI accounting requirements. WIS.
STAT. § 120.10(10) and (10m). See also §
115.28(13)
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Withdraws funds of the school district deposited
in savings or time deposits by written transfer
order. WIS. STAT. § 120.16(6) and § 66.0607



Presents to the annual meeting a written
statement of all money received and disbursed
by the treasurer during the preceding year. WIS.
STAT. § 120.16(4). See also § 120.11(3)
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Although state law requires unified school districts to
annually elect a board secretary (who need not be a
board member), the statutes assign no duties to this
office.



Performs responsibilities as the Board directs.
EXAMPLE: If the individual is a district employee,
the Board might delegate some of the other officers’
duties to the secretary. (see next slide).
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General Rule:
Officers may not delegate discretionary duties of their office to nonboard members except as otherwise expressly provided by law.
Officers may delegate ministerial and administrative duties to nonboard members (e.g., the clerk may delegate the duty of receiving
declarations of candidacy and other election documents to the school
district administrator).
A number of officer duties would likely be deemed “ministerial” or
“administrative,” but there is no clear line that can be relied upon.



Delegation of Actual Responsibility Does Not
Necessarily Transfer Legal Responsibility

57

120.05 School board officials. (3) If the school district
president, vice president, treasurer or clerk of any school
board is unable to discharge the duties of the office due to
disability or absence, the school board may appoint a
person to discharge the duties of such person until the
disability or absence no longer exists. In the case of a
3−member school board, the appointee shall be an elector
of the school district.

58
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120.05 School board officials. (3) (continued) In the
case of a larger school board the appointee for the
president shall be the vice president and the appointee
for the other officers shall be another school board
member. The school board shall determine the
compensation of such appointees. A person acting as
school district clerk or school district treasurer shall have
the powers of a deputy and shall take and file an official
bond covering the person’s acts unless the bond of such
officer includes a bond for the officer’s deputy.
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School Board and District Administrator roles and
responsibilities are determined by state and
federal law.
◦ Laws define what must be done.
◦ Laws identify what gets decided locally.



Education research informs boards and
administrators regarding most effective practices.
◦ How are boards in high achieving districts different than
boards in other districts?
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§120.12 of the state statutes enumerates a list of specific
duties of a school board in common and union high school
districts.
§120.13 of the state statutes enumerates a list of specific
powers of a school board in common and union high school
districts.
§120.10 of the state statutes enumerates a list of specific
powers of an annual meeting (which, for unified school
districts, are powers of the school board).
§120.44(2) of the state statutes gives unified school
districts the powers and duties of the common school board
and annual meeting.
Other statutes (particularly in chs. 118, 120, and 121)
create other powers and duties.
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“The school board of a common or union high school district shall,
subject to the authority vested in the annual meeting and to the
authority and possession specifically given to other school district
officers, have the possession, care, control and management of
the property and affairs of the school district.” (§120.12(1))
“The school board of a common or union high school district may do
all things reasonable to promote the cause of education, including
establishing, providing and improving school district programs,
functions and activities for the benefit of pupils.” (§120.13)
“A unified school district is a body corporate with the power to sue
and be sued, to levy and collect taxes, to acquire, hold and dispose
of property and to do all other things reasonable for the
performance of its functions in operating a system of public
education.” (§120.44(1))
See” WASB’s December 1996 Legal Note “The New Era of
Expanded Powers and Duties for Wisconsin School Boards”

63



Delegation can occur through policy, through specific board
action/authorization, and sometimes the delegation of authority is
implied through practices.



Some non-delegable acts are of obvious significance (e.g., adopting
and amending the budget, approving questions to submit to referendum,
employment and dismissal of teachers and administrators, etc.)



Some arguably non-delegable acts don’t seem all that significant in
light of other responsibilities that can be delegated (e.g., a statute
provides that each school board shall adopt written policies that include
procedures for the storage of pupil medications).



WASB Legal Comment October 2012
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Board Roles:
How Do Boards Exercise
These Statutory Powers And
Duties?
And

What Do Boards Do?
65



The job description is derived from:
◦ Federal law.
◦ State law.
◦ Local School District Policy –

 150 – General Powers and Duties of the Board
 161 - Board Member Authority and Responsibility

◦ Education research.


How are boards in high achieving districts
different than boards in other districts?

66
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Provide general oversight for administration and
district.
Hire and evaluate District Administrator.
Review board policies and update as needed.
Adopt a budget and allocate resources consistent with
board priorities and district goals.
Oversee negotiation and administration of critical
contracts.
Be advocates for the district in the community and at
the state, federal and other local governments.
Make strategic decisions.
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Key Works of School Boards: NSBA has identified the core
skills that effective boards need to ensure that all students achieve at
high levels.

68
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Your vision reflects a mental picture of the most successful schools and district that
you could have, centered on outstanding student achievement.
◦ Effective school boards establish a clear vision and high expectations for quality
teaching and learning that supports strong student outcomes.
◦ School boards achieve their vision by:
 developing a strategic plan guided by the vision
 Establishing/approving goals that support the vision
 making budgetary decisions and allocating resources in a manner that is
aligned with the school district’s vision and goals
 Attending to the other elements of the Key Work of School Boards (e.g., adopting
policies that support and implement the vision/goals and that establish structural
accountability.

110 - Educational Philosophy and Objective
111- Goal Setting
69



Accountability means measuring and judging how well
the district is putting the vision into practice and making
progress on key goals.



Accountability starts with (1) the adoption of goals and
academic and other standards, and (2) the
assignment of responsibility and authority.



Data and other assessments are used as a tool:
Success is acknowledged and rewarded, while any lack
of success drives change and improvement efforts.
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Boards decide what gets done
and what parameters limit what
gets done.



Administration decides who does
it and how to do it.



The Policy Resource Guide
(PRG) is a Web-based policy
tool designed to assist
Wisconsin school boards and
administrators in the important
tasks of policy development and
implementation.



151.1 - Policy Review and
Evaluation



151.3 - Administration in Policy
Absence



151.4 - Board Review of
Administrative Procedures



151.5 - Suspension of Policies



“Administration’s job is to run
the district, the Board’s job is
to make sure the district is run
well.”



151 – Board Policy Development



Community Leadership (Advocacy):

71

◦ Community leadership occurs when school board members act as
ambassadors and advocates for district interests.
◦ Through public advocacy and community engagement, school
boards share information, actions, and concerns with the public.
◦ School boards engage the community in a continuing
“conversation” that is composed of a variety of communication
channels and opportunities for participation and interaction.
◦ School boards need to know their legislators (i.e., cultivate a
relationship) and work closely with legislators on legislation
affecting education, school funding, etc.
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School Board Meetings
 Agenda Structure and Content
 Public Comment Period/Discussion Periods
 Connection to Board Policy
 Connection to Board Goals
 BoardDocs ® eGovernance Solutions
 Situation Reports

73

Board-Superintendent Relationships
◦ Both the school board and the superintendent have essential leadership roles
that are interconnected but different.
◦ A productive board-superintendent-administration-staff relationship
requires each to understand the unique roles and responsibilities of their
position.
◦ In nearly all districts, issues arise that can cause (or should cause) the
leadership team to recalibrate their mutual understandings of their respective
roles.
◦ Shared goals and clear policies can help to define roles and build a strong,
collaborative relationship. Actions that erode trust harm the relationship and
jeopardize the effectiveness of the leadership team.
74
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Relationships:

An effective Board/Superintendent team is:
•
Prepared
•
Professional
•
fair and objective
•
honest and open
•
comprised of team players
•
respectful of everyone’s time

75



“Legislative”
Making policy, determining the budget and the tax levy.



“Judicial”
Serving as an impartial decision-maker in a “due
process” hearing (finding facts, applying law/policy,
reaching conclusions, issuing orders).



“Executive”
Serving as an employer
(hiring, evaluating, compensating).
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Board members have very few statutory powers to
exercise as individuals.



Some of the legal duties that individual board
members have are duties to refrain from certain
conduct.



Local policy can grant power to and place boundaries
on the authority of individual board members.



The board’s officers have statutory powers and duties
specific to their individual office.



161 - Board Member Authority and Ethics

78
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 What

is the single most important
power that an individual board
member has?
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Attend school board meetings.
Be prepared to discuss and act on meeting agenda
items.
Be informed about meeting agenda items and
educational issues in general.
Participate when the board exercises its duties:
◦
◦
◦
◦
◦
◦

Set vision and goals.
General oversight.
Hire and evaluate District Administrator.
Adopt policies
Adopt a budget.
Advocate for education.
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Flow of Communication/Information Among the District’s
Leadership Team (e.g. chain of command)



Establishing Meeting Agendas



Attending Meetings



Speaking on Behalf of the District



Handling Complaints and Concerns (e.g., a personnel
concern)



Requests / Directives to Staff



Visiting School Buildings / Classes
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Individual school board members possess all the
rights granted to them by applicable state law,
federal law and Board policies.
Individual board members may request and obtain
statistics and reports, etc.:
◦ as directed by the Board,
◦ as required by their office (i.e. President, Clerk or
Treasurer),
◦ as available as a parent/guardian, or
◦ as available pursuant to a public records or directory data
request.
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Wisconsin Statutes
Sections 19.21 – 19.39 [Public Records Law and related statutes]
Section 19.65
[rules of conduct; employee training; and
security regarding personally-identifiable
information]
Section 48.396
[law enforcement officer records]
Section 115.812(2) [reporting information regarding specified
students with disabilities to appropriate county
departments]
Section 118.125
[state student records law; policies required]
Section 118.126
[privileged communications related to student
alcohol and drug use]
Section 118.127
[law enforcement agency record information]
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Wisconsin Statutes
Section 118.51(8)
Section 118.52(10)
Section 120.13(28)
Section 146.82
Section 146.83
Section 252.15
Section 767.41(7)

[full-time open enrollment; disciplinary records]
[course options; disciplinary records]
[board authority to designate legal custodians]
[confidentiality of patient health care records]
[access to patient health care records]
[access to HIV test results]
[custody and physical placement; parent
access to records]
Section 938.396
[access to records; law enforcement and court
records]
Section 950.08(2w) [information provided by district attorney to
schools in criminal cases]
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Federal Laws
Family Educational Rights and Privacy Act [federal student records
law]
34 C.F.R. part 99
[U.S. Department of Education FERPA
Regulations]
34 C.F.R. part 300 [U.S. Department of Education IDEA
regulations; confidentiality and maintenance of
records]
Elementary and Secondary Education Act (20 U.S.C. § 7908)
[military access to student information]
National School Lunch Program [heightened privacy rules for
students’ eligibility status and other NSLP
records]
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Overview
1.

Code of ethics for public officials. Wisconsin Statute §§19.41-59

2.

Criminal liability under Wisconsin Statute §946.12 (misconduct in
public office) and Wisconsin Statute §946.13 (private interest in
public contracts) of the Wisconsin statutes.

3.

Doctrine of incompatible offices. Some exceptions for volunteer
positions.

4.

“Common law” conflicts of interest.

5.

Bias and partiality.

161 - Board Member Authority and Responsibility
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Code of Ethics for Public Officials


No local public official may use his or her public
position or office to obtain financial gain or
anything of substantial value for the private
benefit of himself or herself or his or her
immediate family, or for an organization with
which he or she is associated. Wisconsin
Statute §19.59
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Code of Ethics for Public Officials


No local public official may solicit or accept from
any person, directly or indirectly, anything of
value if it could reasonably be expected to
influence the local public official's vote, official
actions or judgment, or could reasonably be
considered as a reward for any official action or
inaction on the part of the local public official.
Wisconsin Statute §19.59
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Code of Ethics for Public Officials


No local public official . . . may . . . give . . . or
withhold . . . his or her vote or influence . . . upon
condition that, any other person make or refrain
from making a political contribution, or provide
or refrain from providing any service or other
thing of value, to or for the benefit of a
candidate, a political party, . . . . Wisconsin
Statute §19.59
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Criminal Liability (Wisconsin Statute §946.13)
General Rule: A board member may not have a
private pecuniary interest in contracts with the school
district if those contracts involve receipts and
disbursements of more than $15,000 in any year.
Violation of this requirement constitutes a felony.
◦ A “strict liability” statute
◦ This statute can be violated either in an individual capacity
or in a board member’s public capacity.
◦ Abstention from all board discussion/action on a contract
does NOT necessarily cure this kind of conflict of interest.
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Criminal Liability (Wisconsin Statute §946.12 )


Misconduct In Office: Several different provisions, including:
◦ Taking certain actions in an official capacity with an intent to obtain
a dishonest advantage.
◦ Intentionally falsifying certain records in a “material respect”
◦ Intentionally doing an act one knows is in excess of one’s lawful
authority.
◦ Intentionally soliciting or accepting anything of value for the
performance of any service or duty that is other than the value that
has been fixed by law.
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Incompatible Offices


Doctrine of incompatible offices involves two
governmental offices or positions.



A board member may not hold multiple
offices/positions if they impose conflicting duties
upon the board member or if there are many
conflicts of interest between the two
offices/positions.
◦ e.g., board member and employee
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A school board member is able to serve as a volunteer coach or volunteer
supervisor of an extracurricular activity under the following conditions:
1. The board member must not receive compensation for serving as a
volunteer coach or supervisor;
2. The board member must agree to abstain from voting on any issue that
comes before the school board that substantially and directly concerns the
activity that he or she coaches or supervises while he or she is serving as a
volunteer coach or supervisor; and
3. The school board must receive the results of a criminal background
investigation of the school board member that has been conducted by the
department of justice or the federal bureau of investigation.
A board member who is serving as a volunteer coach or volunteer activity
supervisor is not required to abstain from voting on the school district’s annual
budget in order to remain in compliance with the second condition listed above.
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Resources


Please see WASB Legal Comments: April 2016,
May 2013, Nov. 2013, March 2008, April 2007,
July 2003
(www.wasb.org; go to the “School Law
Information” drop-down menu; click on “Quick
Links;” click on “WASB Legal Comments;” login
is required)
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•

Board member obligations:
•

Because a board member is a local public official, the board member is
also the records custodian of his or her records.
•

•

•

A board member may not individually designate a district employee to
serve as the legal custodian of his or her own records (but the board
can designate such a custodian under Wisconsin Statute §120.13(28)
Therefore, board members must:

•

Retain their records;

•

Be prepared to respond to requests.
Individual board members are not, however, required to adopt or post a
“public records notice.”
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• Board member – key considerations (cont.):
•

Emails regarding matters within the authority of the board
are subject to records retention requirements and are likely
subject to release as public records, regardless of
whether the email is from a district or personal email
account.

 Which email account should school board members use?
◦ School district account.
◦ Personal account.
◦ Private sector employer account.
◦ Public sector employer account.
99

• Board member – key considerations (cont.):
•

Blogs, social media entries and even text messages can
be subject to the public records law.

•

Once a records request is received, the record(s) subject
to the request may only be destroyed under very limited
circumstances.
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•

Board member – key considerations (cont.):
•

Upon receiving a request for a record that has not also been
maintained by the board’s records custodian, the board
member must respond to the request “as soon as practicable
and without delay.”

•

Criminal penalties exist for the alteration or falsification of
public records, as well as for the destruction, concealment,
damage or removal of public records with intent to injure or
defraud.

•

Board members must pass on any official records of their
office to their successor.
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• Review your board’s public records notice.
• Establish sound practices in regard to the use of email (and for other
inter-meeting correspondence) from the start. Strongly consider
securing a school email address and using it for all board-related
business so that all of your school-related emails are automatically
retained by the district’s records’ custodian/server.
• If you receive a public records request, review it with your district’s
records custodian (and possibly legal counsel) immediately.
• Review your board’s related records policies and any retention
schedule that the board has approved.
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State Law:
•

“Torts” (breach of a duty of care)

•

Contract claims

•

Statutory/regulatory claims

•

Worker’s compensation

•

Unemployment benefits

•

State constitutional claims

Federal Law:
•

•

Statutory/regulatory claims
•

Private claims/suits

•

Direct federal enforcement

•

Examples: IDEA; Sec. 504;
employment; Title IX; FERPA

Federal constitutional claims
•

Examples: First Amendment;
Fourth Amendment; Due Process;
Equal Protection

Local decisions can either increase or decrease a school
district’s liability risk under state and federal law
(e.g., policies/contracts).
104

52

Legal:

Local:

•

Immunity

•

Policies, procedures, and training

•

Statutes of limitations (and similar)

•

Insurance

•

Damages limitations (type/amount)

•

Bonding of school officials

•

Denying a private right of action

•

Risk shifting via contract / waivers

•

Indemnification

•

•

Mandatory exhaustion of
administrative remedies

Forum selection via contract (including
arbitration clauses)

•

Settlements

Worker’s compensation

•

Caution: There are often “exceptions to the protections.”
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“Notice of Claim” requirement Wisconsin Statutes §893.80
◦ A claimant must provide written notice of the circumstances of a claim within 120 days of the
happening of the event giving rise to the claim.



Limited governmental immunity Wisconsin Statutes §893.80
◦ Most important exceptions in tort cases: “ministerial” actions; known dangers



$50,000 damages cap applicable to tort claims against a school district,
officer, employee, or agent Wisconsin Statutes §893.80
◦



Example of an exception: $250,000 / injured person for a school employee’s negligent
operation of a motor vehicle Wisconsin Statute §345.05

Governmental indemnification Wisconsin Statutes §895.35
◦ The school district must reimburse school officials and employees for civil
judgments and costs (including reasonable attorney fees)
◦ Examples of an exception: Most intentional torts, acts outside the scope of employment
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Wisconsin’s state law “Notice of Claim” requirement, governmental
immunity statute, and tort claim damages limitations do NOT apply to
federal claims (or even to all state-based claims).



Federal courts will consider claims of “qualified immunity” for individual
public employees who are sued for damages for alleged violations of
others’ constitutional rights.
◦ Qualified immunity is available when the individual being sued did not violate
any rights that were “clearly established” under applicable law at the time of the
incident.
◦ Qualified immunity is not available when the suit is against the school district as
an entity.



Wisconsin’s governmental indemnification statutes generally will apply
even if “qualified immunity” is not granted (Wisconsin Statutes §895.35
and Wisconsin Statute §895.46).
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1. The various state statutes that grant immunity from liability protect
against a fairly narrow range of claims;
2. The governmental indemnification statutes protect officials/employees
against a broad range of claims and judgments; and
3. The costs of defending against a claim (even when the school district
ultimately prevails) can be very substantial.
1. Understand how all of the district’s liability mitigation measures, including its
insurance policies, are working together; identify and address areas of weakness;
2. Conduct a regular insurance review; address specific coverage issues and other
questions with your insurers;
3. Determine whether budget decisions may need to account for potential
liabilities;
4. Ensure key personnel understand risk management principles and procedures
(see next slide);
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Direct key staff to conduct periodic reviews of policies and practices in
their area of programs and operations, with an emphasis on health and
safety:
Supervision of students

Facilities

Personnel policies

Technology

Financial controls

Transportation

Student confidentiality

Food service



Such reviews should include staff training/in-service processes related to
standards of conduct, complaint processing, incident documentation, etc.



When in doubt, contact call your attorneys, your insurance carrier, and/or
(for more general information) WASB Legal and HR staff contact
information
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Bob Butler has been a WASB staff counsel since 1990. He is
also, along with attorney Barry Forbes, the Association’s coassociate executive director. Bob directly represents more
than 40 school districts in Wisconsin on employment, human
resources and school law matters. Bob also provides
membership services, including general legal information, to
all school districts that are members of WASB.
He graduated from the University of Wisconsin Law School
and received his undergraduate degree in industrial and
labor relations from Cornell University. Bob can be contacted
at:
bbutler@wasb.org
1-877-705-4422 (phone)
1-608-512-1703 (direct phone)
1-608-257-8386 (fax)
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