Thank You for Joining Us,
The Webinar Will Begin Shortly.
STRATEGIES FOR SEEKING COMPENSATION:
THE FUNDAMENTALS OF REAS & CLAIMS
While you are waiting please check out the Upcoming
Webinars on www.GiveMe5.com.

Before we begin … just a few notes:
•

During the presentation lines will be muted so only presenters can be heard.

•

While you are listening please also put your phone on mute

•

Do NOT put your phone on hold – please hang up and call back

•

If having trouble viewing the presentation – please close out and log in
using a different browser

•

If your slides are not moving please refresh or log out & then log back in

•

If you have any questions during the presentation, please feel free to enter
them into the discussion box on the bottom left of your screen
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Women Impacting Public Policy (WIPP) is a nonprofit, membership
organization working to increase the economic power and public policy clout
of women entrepreneurs by providing essential business skills education,
leadership opportunities for business and personal growth, and a seat at the
table among policymakers in Washington, D.C.
WIPP was founded in 2001 and is recognized as a national, nonpartisan
voice for women business owners, advocating on behalf of its coalition of 78
business organizations. WIPP identifies important trends and opportunities
and provides a collaborative model for the public and private sectors to
advance the economic empowerment of women.

www.WIPP.org

Give Me 5
• National program from WIPP & American Express OPEN designed to
educate women business owners on how to apply for and secure federal
procurement opportunities.

• Give Me 5 works to increase the representation of Women Business
Owners that win government contracts. We provide accessible business
education tools to assist both new and experienced federal contractors.
• Women Business Owners could gain more than $4 billion in annual
revenues if the 5% contracting goal set by Congress was reached.
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MEET THE PRESENTER

Maria L. Panichelli | Partner
Federal Contracting Attorney
Cohen Seglias Pallas Greenhall &
Furman PC
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Requests for Equitable
Adjustment & CDA Claims:
A Refresher
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CLAIMS
A Claim:


Filed pursuant to the Contract Disputes Act
(“CDA”), 41 USC 701 et seq.



Is a formal written request demanding
payment/the adjustment of a contract price or
interpretation of a contractual term, or seeking
other relief pursuant to or relating to a contract
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CLAIM FUNDAMENTALS
Time for Submittal:


Must be filed within 6 years of claim accrual



Contractor must provide Contracting Officer
with notice of a claim prior to final payment on
the contract



Best Practices is to file a claim within 30 days
of cancellation of a stop-work order
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CLAIM FUNDAMENTALS
Format:


No specific format required



Typically takes the form of a letter to the Contracting
Officer with any relevant exhibits, such as:
‒

Cost information

‒

Correspondence between contractor and Government

‒

Schedule updates

‒

Change orders

‒

Any other relevant information for the Government to
consider

The more detail, the better your chance of success
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CLAIM FUNDAMENTALS
Format:


Claim must include a clear and unequivocal
written statement that puts the Contracting
Officer on notice of the basis and amount of a
claim
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CLAIM FUNDAMENTALS
Certification:


Claims over $100,000 need to be certified



Certification language: “I certify that the claim is
made in good faith; that the supporting data are
accurate and complete to the best of my knowledge
and belief; that the amount accurately reflects the
contract adjustment for which the contractor believes
the Government is liable; and that I am duly
authorized to certify the claim on behalf of the
contractor.” 48 CFR 33.207
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REAS V. CLAIMS:
WHAT TO FILE WHEN
Informal v. Formal

Cooperative Relationship with CO v. Combative
Relationship with CO
Negotiations, Discussions v. Adversarial, Litigation
Statute of Limitations?

Costs Recoverable v. Costs Not Recoverable
Privilege Issues?
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CDA Claims:
Appeals & Litigation
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CLAIMS APPEAL PROCESS:
WHAT HAPPENS AFTER A CLAIM IS FILED?
FAR 33.211 - When a claim by or against a contractor
cannot be satisfied or settled by mutual agreement and
a decision on the claim is necessary, the contracting
officer shall:


Review the facts pertinent to the claim



Secure assistance from legal and other advisors



Coordinate with the contract administration officer or
contracting office, as appropriate



Prepare a written decision
16

CLAIMS APPEAL PROCESS:
THE WRITTEN DECISION SHALL INCLUDE


A description of the claim or dispute



A reference to the pertinent contract terms



A statement of the factual areas of agreement and
disagreement



A statement of the contracting officer’s decision, with
supporting rationale



Paragraphs explaining that the decision constitutes the
final decision of the Contracting Officer, and explaining to
the contractor their right to appeal, and the procedure for
doing so
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CLAIMS APPEAL PROCESS:
WHEN WILL THIS WRITTEN DECISION BE COMPLETED?


For claims of $100,000 or less:
‒

60 days after receiving a written request from the
contractor that a decision be rendered within that
period

‒

Or within a reasonable time after receipt of the
claim if the contractor does not make such a
request
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CLAIMS APPEAL PROCESS:
WHEN WILL THIS WRITTEN DECISION BE COMPLETED?
The contracting officer shall issue a decision within a
reasonable time, taking into account:


The size and complexity of the claim



The adequacy of the contractor’s supporting data



Any other relevant factors

19

CLAIMS APPEAL PROCESS
Appeals: A contractor may appeal their claim to either a
Board of Contract Appeals (Armed Services or Civilian,
depending on the Agency involved with the Contract at
issue) in two circumstances:


Contracting Officer issues a final decision on a claim
denying the claim
‒



Called a “Contracting Officer’s Final Decision”

Contracting officer does not issue a decision
‒

Can take appeal as a “deemed denial” appeal
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CLAIMS APPEAL PROCESS
Appeals: A contractor may appeal their claim to either a
Board of Contract Appeals (Armed Services or Civilian,
depending on the Agency involved with the Contract at
issue) in two circumstances:


Contracting Officer issues a final decision on a claim
denying the claim
‒



Called a “Contracting Officer’s Final Decision”

Contracting officer does not issue a decision
‒

Can take appeal as a “deemed denial” appeal
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CLAIMS APPEAL PROCESS
Where can a contractor file an appeal on a denied
claim? And when?


Board of Contract Appeals (90 days)



Court of Federal Claims (12 months)
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CLAIMS APPEAL PROCESS
Where SHOULD you appeal? Which forum is best for
you?
Court of Federal Claims (“COFC”)


Article 1 Court



Highly intelligent judicial officers, but no government
contracts experience needed to become COFC judges



Can tax costs and assess attorney’s fees



Single Judge decides the case



Attorney representation required
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CLAIMS APPEAL PROCESS
Where SHOULD you appeal? Which forum is best for
you?
Armed Services Board of Contract Appeals
(“ASBCA”)


Jurisdiction over DoD and NASA CDA contracts



Decisions by panels, but a single judge takes the
evidence



Contractor may appear pro se
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CLAIMS APPEAL PROCESS
Where SHOULD you appeal? Which forum is best for you?
Civilian Board of Contract Appeals (“CBCA”)


Est. January 2007



Consolidated 8 separate civilian boards, including very
active GSBCA (GSA)



Jurisdiction over all civilian agency CDA contracts, other
than those of the Postal Service and TVA



Decisions by panels, but a single judge takes the evidence



Contractor may appear pro se
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CLAIMS APPEAL PROCESS
Where SHOULD you appeal? Which forum is best for you?
Key Considerations:


Size of Contract/Dispute Amount v. Cost of Litigation



Complexity of Issues



Government Contracting Experience of Judges



Preparation Time Required



Objectivity v. Settlement Authority (Agency Counsel v. DOJ)



Appeal Filing Deadlines



Ruling Precedent, Trends in Decisions



Formality



Timing
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CLAIMS APPEAL PROCESS
Litigation Timeline:


Pretrial



Discovery



Written



Depositions



Motions



Trials



Decisions



Appeal?
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CLAIMS APPEALS:
COMMON GOVERNMENT DEFENSES
The Government tends to rely on the same defenses
over and over. Some of the favorites include:


Waiver, Release or Accord & Satisfaction



Notice



Lack of Governmental Authority
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
Waiver/Release/Accord & Satisfaction


Contract Modifications often include broad waiver
language that purports to release the Government
from further liability
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
For example, a typical CLOSING STATEMENT:
“It is understood and agreed that pursuant to the above, the contract
time is extended the number of calendar days stated, and the contract
price is increase as indicated above, which reflects all credits due the
Government and all debits due the Contractor. It is further understood
and agreed that this adjustment constitutes compensation in full on
behalf of the Contractor and its Subcontractors and Suppliers for all
costs and markups directly or indirectly attributable for the change
ordered, for all delays related thereto, for all extended overhead costs,
and for performance of the change within the time frame stated”
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
It is vital to understand the difference between
bilateral and unilateral modifications, and the impact
this difference can have on a waiver/release or accord
& satisfaction defense:

 Unilateral – signed only by the Government
 Bilateral – signed by Government and Contractor,
can function as “accord and satisfaction”
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
The lesson(s)?


Be aware of waiver language before you sign



Add your own language to any release to make it clear
that you take exception and that you reserve your rights
to file a claim in the future



Be aware that the Government will sometimes apply
pressure, or withhold modifications to entice you to sign
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
So what if you DID sign a modification with broad waiver
language?
Is an obstacle, but not an insurmountable one. There are
several responses that can help defeat a waiver argument
based on release language in a modification, for example:




Scope
Date
Technical Arguments
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
Scope


Remember the language from the closing statement:
“. . . constitutes compensation in full on behalf of the
Contractor and its Subcontractors and Suppliers for all
costs and markups directly or indirectly attributable for
the change ordered . . .”



What do the earlier sections of the modification say
about the scope of the “change ordered”?
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
Date
 What was the date of the modification?

 What was the date, or the range of dates
on which you were effected/for which you
are claiming compensation?
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
Other
Is there any other way to defeat an accord and satisfaction defense?


Accord and Satisfaction Elements:
•

Proper subject matter

•

Competent parties

•

Meeting of the minds of the parties

•

Consideration

 Can you disprove any of these elements?
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CLAIMS APPEALS:
COMMON DEFENSES - WAIVER
Other
How can you disprove any of these elements? An
example:
 Where the parties continue to consider the claim after
execution of a release, such conduct manifests an
intent that the parties never construed the release as an
abandonment of plaintiff's earlier claim.
Cmty. Heating & Plumbing Co. v. Kelso, 987 F.2d 1575,
1581 (Fed. Cir. 1993)
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CLAIMS APPEALS:
COMMON DEFENSES - NOTICE
Notice
 Government often argues that the contractor failed
to give the Government the requisite notice, and
that the lack of notice bars the contractor’s
claim(s)
 Particularly prevalent in differing site condition and
constructive change claims
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CLAIMS APPEALS:
COMMON DEFENSES - NOTICE
Responses to a Notice argument:
 Notice need not be in any particular form (Serial
Letter?)

 Actual v. constructive notice
 Lack of prejudice
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
Lack of Authority


Another common argument made by the
Government, in particular in the “Changes”
context, is that the Government official that made
the change did not have the authority to bind the
Government, and that the contractor’s claim is
therefore barred
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
Who has authority to bind the Government?







The Contracting Officer
Any formally-designated representative:
ACO, COR, COTR
Any representative assigned without formal
designation
Different dollar levels of authority?
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
How do you know who has been designated as
having authority?
 Solicitation/Contract might designate who has
authority, and to what amount
 If not in the Solicitation, might be another writing
(letter, modification, amendment, etc.)
 Often conveyed (or reiterated, or altered) at preconstruction (or other) meeting
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
When is the Government bound by a Government
representative’s actions?


When a Government official acted with “implied” authority
•

A government representative will be deemed to have
implied authority when “it is an integral part of the duties
assigned to the particular government employee”

•

A government representative can be found to have
implied authority to make a change to the Contract if the
change is within, or reasonably related and consequent
to, the representative’s official responsibilities
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
More on “Implied Authority”


Wieman v. U.S., 230 Ct. Cl. 563
•

•

On-site representative had implied authority based on:
•

(1) the acquiescence and acceptance by the Government of
benefits accruing to it from direction by on-site representatives of
the CO; and

•

(2) the fact that the on-site representative was authorized,
although not contractually, to direct the contractor’s work and the
contractor was expected to comply

Obvious from on-site representative’s daily inspections and other onsite actions that the CO had delegated the “broad discretion in
supervising [the] contract” and exercised that delegated authority
on a daily basis
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CLAIMS APPEALS:
COMMON DEFENSES - AUTHORITY
When else is the Government bound by a
Government representative’s actions?


An unauthorized representative’s directives can be
“ratified” by the government at a later date; if a superior
with explicit authority to bind the government later
endorses the directives given by a government
representative, that representative’s actions are
considered “ratified” by the government, and a contractor
may be entitled to a equitable adjustment of the Contract
price in connection with such directives
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QUESTIONS?
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Thank You For Participating
Following this call you will receive links to the podcast of
this session.
www.GiveMe5.com
.

•
•
•
•

Get Involved!
Join a policy issue committee and learn how policy can impact your business growth
Make your voice heard - become a member of our national Instant Impact Advocacy
Team
Participate in our educational series – unlimited opportunities for you and your staff
Receive weekly policy updates and briefings

1-888-488-WIPP
www.wipp.org
Questions? Contact WIPP Staff
Program & Education Coordinator: Lin Stuart▪ LStuart@wipp.org ▪ (415) 434-4314
Membership Coordinator: Lynn Bunim ▪ Lbunim@wipp.org ▪ (415) 434-4314

CONTACT INFORMATION

Maria L. Panichelli | Partner
Cohen Seglias Pallas Greenhall & Furman PC
215.564.1700
mpanichelli@cohenseglias.com
@MariaPanichelli
www.linkedin.com/in/mariapanichelli
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