Thank You for Joining Us,
The Webinar Will Begin Shortly.

BUILDING A COMPLIANT TEAM, Part 3
Teaming, Joint Venture, Mentor Protege:
Best Practices and Common Pitfalls

While you are waiting please check out the Upcoming
Webinars on www.GiveMe5.com.

Before we begin … just a few notes:
•

During the presentation lines will be muted so only presenters can be heard.

•

While you are listening please also put your phone on mute

•

Do NOT put your phone on hold – please hang up and call back

•

If having trouble viewing the presentation – please close out and log in
using a different browser

•

If your slides are not moving please refresh or log out & then log back in

•

If you have any questions during the presentation, please feel free to enter
them into the discussion box on the bottom left of your screen

BUILDING A COMPLIANT TEAM, PART 3
TEAMING, JOINT VENTURES, AND
MENTOR-PROTÉGÉ ARRANGEMENTS:
BEST PRACTICES AND COMMON
PITFALLS

WIPP is a national nonpartisan organization advocating on behalf of women
entrepreneurs—strengthening their impact on our nation’s public policy,
creating economic opportunities, and forging alliances with other business
organizations.
WIPP was founded in 2001 and is recognized as a national, nonpartisan
voice for women business owners, advocating on behalf of its coalition of 79
business organizations. WIPP identifies important trends and opportunities
and provides a collaborative model for the public and private sectors to
advance the economic empowerment of women.

www.WIPP.org

Give Me 5
• National program from WIPP & American Express OPEN designed to
educate women business owners on how to apply for and secure federal
procurement opportunities.

• Give Me 5 works to increase the representation of Women Business
Owners that win government contracts. We provide accessible business
education tools to assist both new and experienced federal contractors.
• Women Business Owners could gain more than $4 billion in annual
revenues if the 5% contracting goal set by Congress was reached.
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TEAMING, JOINT VENTURES, AND
MENTOR-PROTÉGÉ ARRANGEMENTS:
BEST PRACTICES AND COMMON
PITFALLS

MEET THE PRESENTER
Maria L. Panichelli | Partner
Federal Contracting Attorney

Cohen Seglias Pallas Greenhall &
Furman PC
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TEAMING, JOINT VENTURES AND MENTOR
PROTÉGÉ RELATIONSHIPS AT A GLANCE
Teaming v. Joint Ventures v. Mentor Protégé


Teaming: A special type of prime/subcontractor
relationship



Joint Venturing: Two or more separate
companies coming together to compete as a
newly formed entity



Mentor Protégé: Specific programs that match a
large and small concern for purposes of business
development
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TEAMING AGREEMENTS:
WHAT IS REQUIRED?
 The team is formed prior to bidding and
teaming agreement is submitted with
proposal/bid


Teaming Agreement – An Agreement to
Agree



(Draft) Subcontract
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TEAMING AGREEMENTS:
ESSENTIAL PROVISIONS
A Word on Exclusivity Clauses:
Prohibits one or both parties from entering into other TA’s
Important for small businesses teaming with large businesses
prevents teaming partner from entering into TA’s with other
small businesses that are competing for the same small set
aside contract




‐

‐




Entering into as many TA’s as possible is a strategy for large businesses to
increase its chances of performing on the contract- regardless who it is
awarded to!
If this happens, your small business will not have as much of an advantage
over other competitors

With Multiple Award Contracts, consider language to prevent
teaming partner from entering into other TA’s with regards to
any task order under the MAC/MATOC
Negotiate before entering into a TA
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TEAMING AGREEMENTS:
ESSENTIAL PROVISIONS

BE AWARE OF

ENFORCEABILITY
ISSUES!

11

TEAMING AGREEMENTS:
ENFORCEABILITY
Cyberlock Consulting, Inc. v. Info. Experts, Inc. (E.D.Va 2013) is
instructive:
 The Court held that a teaming agreement expressing that the parties
would negotiate a subcontract in the future was just an “agreement to
agree” and thus unenforceable
 In Cyberlock, subcontractor on contract with U.S. Office of Personnel
Management (“OPM”) could not require prime, its teaming partner, to
award a subcontract providing Cyberlock 49 percent of the work
 Parties needed to negotiate more definite subcontract terms and
conditions that will result in a prime contract award
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TEAMING AGREEMENTS:
ENFORCEABILITY
Trianco, LLC v. Int’l Bus. Machines Corp. (3rd Cir. 2008)
 Similar to Cyberlock, the Court held that a TA expressing that subcontract
would be awarded if the parties could agree on material terms in the
future was just an “agreement to agree” and thus unenforceable


Although TA included language that Trianco “will” and “shall” be awarded the
subcontract, it failed to include material term of what Trianco would be paid for
performing subcontract



Equally problematic was that “the agreement also contains no method for
determining this price. While the TA states that Trianco will have a right of first
refusal to reject the subcontract if it submitted ‘competitive pricing,’ the TA also
does not define the term ‘competitive’ nor does it refer to any extrinsic method for
determining whether Trianco’s pricing, was in fact, ‘competitive.’”
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TEAMING AGREEMENTS:
ENFORCEABILITY
Cyberlock and Trianco Lessons:
 The decisions confirm government contractors cannot rely on
generic teaming agreements promising work under a future
subcontract.
 Another potential solution? Attach a draft subcontract to the
TA as an attachment
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TEAMING AGREEMENTS:
OTHER ESSENTIAL PROVISIONS


Protest Responsibilities



Relationship of the Parties (Roles and Responsibilities)



Communications with Client



Protection of Proprietary Information/Non-Disclosure
Agreements



Term and Termination



Non Solicitation of Employees



Awarding a Subcontract/Flow Down Provisions



Limitation of Liability



Disputes and Resolution Process



Governing Law
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TEAMING AGREEMENTS:
COMMON PITFALLS
What Can Go Wrong?
 Destroying “Small” Size Status, Otherwise
Nullifying Small Business Program Eligibility, or
Other Non Compliance
 How? Most Common Pitfalls:
1. “Affiliation”
2. (Un)conditional Control
3. Work Percentage Requirements
Draft your Teaming Agreement to Specifically Address and Overcome these
Concerns!
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TEAMING AGREEMENTS:
AFFILIATION
Common Affiliation Issues in Teaming:




Ostensible Subcontractor:
‒

Control on site

‒

% of Work Requirements

General affiliation:
‒

Shared Space, Employees, Resources, Equipment

‒

Past Employee Relationship

‒

Familial Relationship

‒

Frequent Subcontracting

‒

Financial Reliance/Control
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TEAMING AGREEMENTS:
AFFILIATION
In order to combat other affiliation issues:


Ensure that team members are operating as two independent
companies. This includes separate office, employees, etc.



Be wary of previous relationships



Limit the number of projects on which you team



Record all business transactions and ensure all are at armslength



Keep separate, independent financials
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TEAMING AGREEMENTS:
CONTROL
Remember:





“Unconditional Control”
Two Components
1. Long-Term Decision Making and
2. Day-to-Day Management and Administration
of Business Operations
Watch out for negative control issues and
economic reliance/duress issues

Many control considerations are often closely related to, or similar to,
the considerations relevant to affiliation analyses
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TEAMING AGREEMENTS:
SELF PERFORMANCE REQUIREMENTS
13 CFR 125.6 (a) General

In order to be awarded a full or partial small
business set-aside contract with a value greater
than $150,000, an 8(a) contract, an SDVO SBC
contract, a HUBZone contract, a WOSB or
EDWOSB contract pursuant to part 127 of this
chapter, a small business concern must agree
that:
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TEAMING AGREEMENTS:
SELF PERFORMANCE REQUIREMENTS
• In the case of a contract for services (except construction), no more
than 50% of the amount paid by the government to it to firms that are
not similarly situated
• In the case of a contract for supplies or products (other than from a
nonmanufacturer of such supplies), no more than 50% of the amount
paid by the government to it to firms that are not similarly situated
• In the case of a contract for general construction, it will not pay more
than 85% of the amount paid by the government to it to firms that are
not similarly situated
• In the case of a contract for special trade contractors, no more than
75% of the amount paid by the government to the prime may be paid
to firms that are not similarly situated
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TEAMING AGREEMENTS:
SELF PERFORMANCE REQUIREMENTS
How to Combat Potential Problems with Work
Percentage Requirements:


Prime Contractor and Subcontractor roles are
generally defined in teaming agreement provisions



Make sure Prime Contractor scope of work is
appropriately, and very specifically, defined



Explicitly state percentage of work (be sure to use the
right calculation) to be performed by each party in
teaming agreement provisions - Also describe in
narrative form the type of work
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JOINT VENTURES:
A PRIMER
A new entity; the JV partners function as something like “coprimes” on the project
Regulatory Definition:


A joint venture is an association of individuals and/or
concerns with interests in any degree or proportion consorting
to engage in and carry out no more than three specific or
limited-purpose business ventures for joint profit over a two
year period, for which purpose they combine their efforts,
property, money, skill, or knowledge, but not on a continuing
or permanent basis for conducting business generally

Joint Ventures should be formed before submitting
offer/proposal/bid
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JOINT VENTURES:
A PRIMER
A Joint Venture:


Must be in writing



Must do business under its own name



Must be identified as a JV in SAM



May be in the form of a formal or informal partnership or exist
as a separate LLC or other separate legal entity and,



if it exists as a formal separate legal entity, may not be
populated with individuals intended to perform contracts
awarded to the joint venture (i.e., the joint venture may have
its own separate employees to perform administrative
functions, but may not have its own separate employees to
perform contracts awarded to the joint venture)
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JOINT VENTURES:
AFFILIATION
13 CFR 121.103(h)
General Rule:


Members of a Joint Venture are presumed to be
affiliated with each other
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JOINT VENTURES:
AFFILIATION
13 CFR 121.103(h)(3)
Exceptions to General Rule:


Situations where size of each concern does not have
to be aggregated for purposes of size determination:
‒

(New(ish)) Each JV partner individually meets the
applicable small business size standard, regardless of
combined size of the JV partners

‒

Mentor/Protégé relationship (stay tuned…)
•

Under the 8(a) Mentor/Protégé Program; or

•

The “All Small” Business Mentor/Protégé Program
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JOINT VENTURES:
LIMITATION/AFFILIATION
“Three in Two Rule”




JV may not be awarded more than three contracts over a twoyear period or it risks a finding of general affiliation between its
members
‒

Two-year period begins with the award of the first contract to the
JV

‒

JV may ultimately receive more than three contracts, as long as
the JV submitted the winning proposals before it won its third
contract and before expiration of the two-year period

Same two entities may form additional joint ventures and each
may be awarded three contracts over two years
‒

At some point, however, such a long-standing inter-relationship or
contractual dependence between the same joint venture partners
will lead to a finding of general affiliation between and among
them
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8 – Written Requirements


Remember A joint venture of two or more business concerns
may submit an offer as a small business for a Federal
procurement, subcontract or sale so long as each concern is
small
‒



A joint venture agreement between two or more entities that
individually qualify as small need not be in any specific form or
contain any specific conditions in order for the joint venture to
qualify as a small business. (13 CFR 125.8(b)(1))

In contrast, every joint venture agreement to perform a contract
set aside or reserved for small business between a protégé
small business and its SBA-approved mentor must contain
certain provisions. (13 CFR 125.8(b)(2)).
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8(c) – Performance of Work


For any contract set aside or reserved for small business that is to be
performed by a joint venture between a small business protégé and its
SBA-approved mentor, the joint venture must perform the applicable
percentage of work required by § 125.6, and the small business partner to
the joint venture must perform at least 40% of the work performed by the
joint venture



The work performed by the small business partner to a joint venture must
be more than administrative or ministerial functions so that it gains
substantive experience



The amount of work done by the partners will be aggregated and the work
done by the small business protégé partner must be at least 40% of the
total done by the partners. In determining the amount of work done by a
mentor participating in a joint venture with a small business protégé, all
work done by the mentor and any of its affiliates at any subcontracting tier
will be counted
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8(h) – Performance of Work Reports


In connection with any contract set aside or reserved for
small business that is awarded to a joint venture between
a protégé small business and a mentor, the small
business partner must describe how it is meeting or has
met the applicable performance of work requirements for
each contract set aside or reserved for small business
that it performs as a joint venture



The small business partner to the joint venture must
submit a report to the relevant contracting officer and to
the SBA annually, and at the completion of the contract
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8(d) – Certification of Compliance


Prior to the performance of any contract set aside or reserved
for small business by a joint venture between a protégé small
business and a mentor authorized by § 125.9, the small
business partner to the joint venture must submit a written
certification to the contracting officer and SBA, signed by an
authorized official of each partner to the joint venture, stating as
follows:
•

The parties have entered into a joint venture agreement that fully
complies with the regulations

•

The parties will perform the contract in compliance with the joint
venture agreement and with the performance of work requirements
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8(g) – Inspection of Records



The joint venture partners must allow SBA's
authorized representatives, including
representatives authorized by the SBA
Inspector General, during normal business
hours, access to its files to inspect and copy
all records and documents relating to the
joint venture
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JOINT VENTURES:
SMALL BUSINESS REQUIREMENTS
13 CFR 125.8(i) – Basis for Suspension or
Debarment


Failure to enter a compliant joint venture
agreement



Failure to perform a contract in accordance with
the joint venture agreement or performance of
work requirements



Failure to submit certification of compliance
required by paragraph of this section or comply
with inspection of record requirements
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JOINT VENTURES:
SPECIFIC PROGRAM REQUIREMENTS

 WOSB/EDWOSB - 13 CFR 127.506
 HUBZone - 13 CFR 126.616
 SDVO SBC - 13 CFR 125.18(b)
 8(a) - 13 CFR 124.513(c)
 VA VOSB/SDVOSB – Separately
Registered in VetBiz!
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MENTOR PROTÉGÉ PROGRAMS:
A PRIMER
Programs:


8(a) Program -13 C.F.R. 124.520



“All Small” Business Program – 13 C.F.R. 125.9



(Agency-specific Mentor-Protégé programs)

General Rules:


Protégé is the small concern / Mentor is large



Have to be approved and admitted into these
programs
‒

Application process
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8(a) MENTOR PROTÉGÉ PROGRAM:
BENEFITS
Under SBA’s 8(a) Mentor-Protégé program, protégés can
gain the following benefits:


Technical and management assistance – The mentor’s
expertise, resources, and capabilities are made available to the
protégé



Prime contracting – Mentors can enter into joint-venture
arrangements with protégés to compete for government
contracts - Broad exclusion from affiliation



Financial assistance in the form of equity or loans



Qualification for other SBA programs - A protégé can obtain
other forms of SBA assistance as the result of its good standing
in the Mentor-Protégé program
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8(a) MENTOR PROTÉGÉ PROGRAM:
WHO IS ELIGIBLE TO BE A MENTOR?
13 CFR 124.520(b)


Generally, any concern or non-profit entity that demonstrates a
commitment and the ability to assist developing 8(a) Participants
may act as a mentor.



In order to qualify as a mentor, a concern must demonstrate that it:



Possesses favorable financial health;



Possesses good character;



Does not appear on the federal list of debarred or suspended
contractors; and



Can impart value to a protégé firm due to lessons learned and
practical experience gained because of the 8(a) BD program, or
through its knowledge of general business operations and
government contracting



Generally one protégé, no more than three protégés
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8(a) MENTOR PROTÉGÉ PROGRAM:
WHO IS ELIGIBLE TO BE A PROTÉGÉ?
13 CFR 124.520(c)


Only firms that are in good standing in the 8(a) BD program
(e.g., firms that are not debarred or suspended and are up to
date with all reporting requirements) may qualify as a protégé



Must be small in primary NAICS Code, or indicate that it is
seeking assistance in a secondary NAICS Code, where it
qualifies as small



Demonstrate how the business development assistance to be
received through its proposed mentor-protégé relationship
would advance the goals and objectives set forth in its
business plan



Generally one mentor at a time, but no more than two
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8(a) MENTOR PROTÉGÉ PROGRAM:
MENTOR PROTÉGÉ AGREEMENTS
The Mentor/Protégé agreement must:


Address how the assistance to be provided through the
agreement will help the protégé firm meet the goals established
in its SBA-approved business plan



Establish a single point of contact in the mentor concern who is
responsible for managing and implementing the mentor/protégé
agreement;



Provide that the mentor will provide such assistance to the
protégé firm for at least one year



Provide that either the protégé or the mentor may terminate the
agreement with 30 days advance notice to the other party to the
mentor/protégé relationship and to SBA



Identify any other MP relationship
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8(a) MENTOR PROTÉGÉ PROGRAM:
MENTOR PROTÉGÉ AGREEMENTS


The written agreement must be submitted to, and evaluated
and approved by SBA



The agreement will not be approved if:
‒

SBA determines that the assistance to be provided is not
sufficient to promote any real developmental gains to the
protégé, or

‒

SBA determines that the agreement is merely a vehicle to
enable the mentor to receive 8(a) contracts



SBA must approve all changes to a mentor/protégé
agreement in advance



SBA will review the mentor/protégé relationship annually to
determine whether to approve its continuation for another
year
40

“ALL SMALL” MENTOR/PROTÉGÉ PROGRAM:
A PRIMER
13 C.F.R. 125.9


A new SBA mentor-protégé program that includes all
recognized small business categories, other than 8(a) firms
(though 8(a) firms are eligible)



Authorized by the Small Business Jobs Act of 2010 and the
National Defense Authorization Act for Fiscal Year 2013



This is not a matching program so a potential mentor-protégé
relationship must be established prior to applying



Apply online at certify.sba.gov



Written form of agreement required; must be approved by SBA



Protégé firm needs a business plan
41

“ALL SMALL” MENTOR/PROTÉGÉ PROGRAM:
BENEFITS
13 C.F.R. 125.9


A protégé and mentor may joint venture as a small business for any
government prime contract or subcontract, provided the protégé qualifies
as small for the procurement. Such a joint venture may seek any type of
small business contract (i.e., small business set-aside, 8(a), HUBZone,
SDVO, or WOSB) for which the protégé firm qualifies



No determination of affiliation or control may be found between a protégé
firm and its mentor based solely on the mentor-protégé agreement or any
assistance provided pursuant to the agreement. However, affiliation may
be found for other reasons set forth in § 121.103 of this chapter.
‒



In order to receive the exclusion from affiliation, the joint venture must meet
the requirements set forth in § 125.8(b)(2), (c), and (d).

In order to raise capital, the protégé firm may agree to sell or otherwise
convey to the mentor an equity interest of up to 40% in the protégé firm
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“ALL SMALL” MENTOR/PROTÉGÉ PROGRAM:
WHO CAN BE A MENTOR?
13 C.F.R. 125.9


Generally, any concern that demonstrates a commitment and the
ability to assist small business concerns may act as a mentor
(includes other small businesses)



Prospective mentor must demonstrate that it can assist a
protégé, has good character, is not debarred or suspended, and
can impart value



Once approved, a mentor must annually certify that it continues
to possess good character and a favorable financial position



Generally, a mentor will have no more than one protégé at a
time, however exceptions can be made to have up to three
protégés
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“ALL SMALL” MENTOR/PROTÉGÉ PROGRAM:
WHO CAN BE A PROTÉGÉ?
13 C.F.R. 125.9


In order to initially qualify as a protégé firm, a concern must qualify as
small for the size standard corresponding to its primary NAICS code or
identify that it is seeking business development assistance with respect
to a secondary NAICS code and qualify as small for the size standard
corresponding to that NAICS code



A protégé firm may generally have only one mentor at a time. SBA may
approve a second mentor for a particular protégé firm where the second
relationship will not compete or conflict with the first relationship and
where the second relationship pertains to an unrelated NAICS code and
the protégé is seeking expertise that the first mentor cannot offer



Where appropriate, SBA may examine the Service–Disabled Veteran–
Owned Small Business status or Women–Owned Small Business status
of a concern seeking to be a protégé that claims such status in any
Federal procurement database
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“ALL SMALL” MENTOR/PROTÉGÉ PROGRAM:
WRITTEN AGREEMENT
13 C.F.R. 125.9


A written agreement setting forth an assessment of the protégé's
needs and providing a detailed description and timeline for the
delivery of the assistance the mentor commits to provide to
address those needs is required. Agreement should also:
‒

Address how the relationship will enable the protégé to meet goals
in its business plan

‒

Establish a point of contract at the mentor firm

‒

Provide that assistance will be provided for at least one year

‒

Provide that either party may terminate with 30 days notice and
SBA may terminate if protégé is not benefiting

‒

Be approved by the AA/BD or his or her designee

‒

State that SBA must approve any changes to agreement
45

QUESTIONS?
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CONTACT INFORMATION
Maria L. Panichelli | Partner
Cohen Seglias Pallas Greenhall &
Furman PC
215.564.1700
mpanichelli@cohenseglias.com

@MariaPanichelli
www.linkedin.com/in/mariapanichelli
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Thank You For Participating
Following this call you will receive links to the podcast of
this session, along with a brief survey.
www.GiveMe5.com
Your feedback is important to us! Please take a moment to
fill out the survey so that we can bring you the best
training possible.

•
•
•
•

Get Involved!
Join a policy issue committee and learn how policy can impact your business growth
Make your voice heard - become a member of our national Instant Impact Advocacy
Team
Participate in our educational series – unlimited opportunities for you and your staff
Receive weekly policy updates and briefings

1-888-488-WIPP
www.wipp.org
Questions? Contact WIPP Staff
Program & Education Coordinator: Lin Stuart▪ LStuart@wipp.org ▪ (415) 434-4314
Membership Coordinator: Lynn Bunim ▪ Lbunim@wipp.org ▪ (415) 434-4314

CONTACT INFORMATION
Maria L. Panichelli | Partner
Cohen Seglias Pallas Greenhall &
Furman PC
215.564.1700
mpanichelli@cohenseglias.com

@MariaPanichelli
www.linkedin.com/in/mariapanich
elli
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